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Bittleston’a Beporte ui Chambers (Queeu'a Bench 
Division), 1 yol., 1883—1884 
. Blackatone's Oimmentanes 

. Blackham, Duudas, and Osborne’s Beporte, Praotios 
and Nisi Pnus (Ireland), 1 ved , 1846—1848 

. Bligh’s Beporte, House of Lords, 4 vols., 1810—1821 
. Bligh’s Beports, House of Lords, New Senes. 11 
vols. 1827—1837 

Bosanquet and Puller's Beporte, Common Fleas. 
3 yols, 1796—1804 



,. Bracton De Lsgibus et Oonsuetuduabas Anglite 
Sir J Brooke’s Abndgment 

W Brown's Chancery Beports, 4 vols , 1778—1704 
. W. G. Brooke’s Eooleaiastioal Beports, Pnvy Council, 
1 yol, 186(^1872 

Sir R Brq 9 Jce *8 New Oases, 1 yol, 1615—1558 
J Brown's Chses m Piariiament, 8 ycds , 1702—1600 
AC. P. Browti'e Supplement to Monsen's Dtotionaiy 
1 of DemaionO, Ckvw of Session (Scotland), 5 ynJa. 

.,. If. P. Binwii'g.6jmDpsie of Deoamone, Court of SfttiwO 
* (Sooftand), 4 toIs., 1633—1627 
foodanp and Brngham's Beporte, Oommon Plaaai 
Olhda,, 1810—1882 



iMUTUseiicnm. 


ipcfii 


BrwI. A F. 

• 

BAnm •« 

Brows. Alio^ 

Brownl* .. 

Bmoe 

Bnehan . 

Book 

Bulst. 

Bunb 

Burr 

Burr S C 
Burrell 


,, Brodnok and F^snumiVs SjooltetMtioel Beparfa, 
BlI^JDoanoU, 1 toI , iVOd—1864 

.. Broun** jrasbobiT Boporta (BoDMiRodb F Yolfl^ 1848*- 
1845 

.. Brownmg and Iffwhuigtou’a Banorte. AdsimiW, 
1 ToU, 18030-1866 

Brownlow and Ooldeaborougli*B Beports, Conunoo 
Fleas, a parts, 1560— 

.. Bruce’s DomsionB, Oourt of Session (Scotland), 1714 
—1716 

Buchanan's Boports, Gkrart of Session and Juatulaty 
(Scotland), 1806—1813 

Buok's Oases ui Bankruptcy, 1 vol, 1816—1880 

Bulstrode’s Beports, E^g’s Bench, lol, 3 parts m 
1 yol, 1610—1626 

Bunbuiy's Bqiorts, Bscbec^um, fol, 1 vol, 1718— 
1741 

. Burrow's Beporta, ILing’s Bench, 6 yols, 1766 —1778 

Burrow's Settlement Uabos, King's Bench, 1 ycd., 
173.1—1776 

Burrell’s Beports, Admiralty, ed by Marsden, 1 yol , 
1648—1840 


O A. . . .. 

G B 

O B (N 8) 

0. 0 Ot. Cas 

0 .L B. 

O F D 

C &F . . 

Gab & £n ■ • 

Oald Mag Gas. , 

Oalth ^ 

Camp 

Carp Fat Gas 
Oar & Kir 

Oar & M 

Cart 

Oarlh. 

Oaa m Oh. 

Oaa FractK B 
Gas. Sett «. 

Gas teiiQi. Findh ». 

GM.ten 9 .Bing 

Oaa. tipap. Talb. 

OBl (imioedBd by date) . 


Clu App. 

ok.Br 


Oourt of Appeal 

Ciommon Itoncb Beports, 16 yols , 1846 —1866 
Common Bench Beports, New Senes, 20 yols , 1856— 
1865 

Central Onminal Court Oases (Sessions Fapers), 1834 
—(current) 

Common Law Beports, 3 yols , 1863—1855 
Lew Beports, Ckimmon Pleas Diyision, 6 yols , 167 > 
—1880 

Camngton and Payne’s Beports, Nia Fnus, 9 Yols 
1823—1841 

Oabsb* and Ellis's Boports, Queen's Bench Division, 
1 toL, 1882—1885 

Osldeoott’s Magistrates Oases, 1 yol, 1777—1786 
Calthrop's Ckty of London Oases, Eiiig's Bench, 1 yoL, 
1609—1618 

OampbeU's Beports, NiM Fnus, 4 yols, 1807—1816 
Oiirpmael’s Patent Oases, 2 yols, 1602—1842 
Camngton and Kirwan’a Beporta, Nisi Fnus, 3 yols., 
1816—1853 

Oamngton and Mprahman's Beports, Nun Fnus, 
1 vol, 1841—1843, 

Garter’s Beporta, Common Pleas, fol , 1 yob, 1864— 
1673 

Caithew’s Beports, Sing's Bench, fob, 1 yol, 1687— 
1700 

Gary’s B^orts, Ohanoery, 1 vol 
OasM in Chancery, fob, 3 parts, 1660—1697 
Casas of Fractioa, King’s Bench, 1 yob, 1655—177# 
Oases of Settlements and Bemovals, 1 voL, 1689— 
1727 

Gsaes temp. Fmoh, Ghaao^, fob, 1 yoL, 1673—1680 
6s3»ot Gaaea 1019 . King. Cnhancery, fol, 1 vol*, 1724 
—1733 

OaesB m Bqaity Mv ^elbot, fob, 1 vob, t730«Ml7V7 
Daw Bapona, Ofaasicery Zhyunon. auuea 1890 (s.^. 
£18913 ICfcA 

Law Bepoaei^ Olianasry Avpeala, 10 vo^, 1885—]g|# 
Xjaw Bii)|MaE4s, CBbanomy 13|viaion, 45 yoia., 1875—IMM 
Gb ri a fa gihar Bolnnaon’a Banorts, Adbturalty, 9 waA. 
1198—1808 




zxTiii 


Char. Pr Oaa 
Ohar Cham Cua. 
Ohit 

01 & Fm 
Olay 

Olif St Hick 

Olif & Stefih 

Cockb liowa 
Oo Kiif 
Co lllHt 
Co Litt 
Co Hep 
Coll 

Coll Jurid 
Collea 
Oolt 
Com 

Com Oaa 
Com Dij; 

Comb 

Ooo St liaw 

Oooko & A1 

Cooke, Fr Caa 

Oooke, Pi Beg 

Coop G 
Coop Pr Oaa 

Coop temp Bi ough 

Ooop temp Cott 

Corb & D 
Oouper 

Cowp 

Oox, C O 
Cox & Atk 

Oox, Bq Caa k . 
CoXy hi ft H 

Or ft JT* . • 

Or ft !£. , . 

Or hi ft B 

Or ftPk 

Or Ae Bep 
Craw ;J>. 


ABBBKYIATIOira. 

Charley’s New Fracfaoe Boporfai, 3 Tols, 1870—1876 
Ohailey’s Chamber Cases, 1 rol, 187A—1878 
Ohitty’s Fractxoe Beports, King’s Dendb, 2 Tola, 
1770 -1822 

dark and Finnelly’s Beports, House of Iiords, 12 
vols , 1831-^1846 

Clacton’s Reports and Flcaa of Assises at Torke, 

1 Tol , 1631—1650 

dilTnid and Biokaids’ Locus Standi Reports, 3 Tola, 
187 5—1884 

CkCCoid and Stephens’ Locus Standi Reports, 2 toIs., 
1867—1872 

Cockbum and Rowe’s Election Oases, 1 vol , 1833 

Coke’s Entries 

Coke’s Institutes 

Coke on Littleton (1 Inst) 

Coke’s Ropoits, 13 ports, 1572—1616 
Collyer’s Repoxtn, Chancery, 2 vols , 1814—1848 
Collootauoa JTuiulica, 2 vuls 
Colles* Oases in Pitihament, 1 vol, 1697—1713 
Coltman’s Registiation Cases, 1 \ol , 1879—1885 
Corny us’ Repoits, King’s Bt'nch, Common Fleas, and 
Exchequer, fol , 2 vols , 1695—1740 
Commercial Cases, 1895—(omrent) 

Oomyns’ Digest 

Comberbuch’s Reports, Kmg’s Bench, fol, 1 vol, 
1685—1698 

Connor and Lawson’s Reports, Chancery (Ireland), 

2 vols, 1841—1843 

Cooke and Alcock's Reports, King’s Bench (Ireland), 
1 vol, 1833—1834 

Cooke’s Practice Reports, Common Fleas, 1 vol, 
1706—1747 

Cooke’s Practical Register of the Common Pleas, 
1 vol, 1702—1742 

O Cooper’s Reports, Chanoery, 1 vol, 1792—1815 
C P Cooper’s Reports, Chancery Practice, 1 vol, 
1837—1838 

0 P Cooper’s Cases temp Bioughain, Chanoery, 

1 vol , 1833—1834 

C P Cooper’s Cases temp Cottenham, Chancery, 

2 vols, 1816—1848 (and miscollaneons eaxlier cases) 
Coibett and Darnell’s Election Cases, 1 vol ,1619 
Couper’s Jttstioiary Reports (Scotland), 5 vols , 1868 

—J88d. 

Gowper’s Beports, Kmg’s Bench, 2 vols, 1774— 
1778 

E W Cox’a Criminal liaw Cases, 1843—(current) 

Cox and Atkinson’s Begistrataon Appeal Coses, 1 voL, 
1843—1846 

S C Oox’s Equity Cases, 2 vols, 1745—1797 
, Cox, Macrae, and Heitslet’s Gonntv Courts Cases and 
Appeals, Yol 1,1646—1852 
. Crompton and Jervui’s Reports, Exchequer. 2 vols., 
1630—1832 

Crompton and Meeson's Reports, Exchequer, 2 vole., 
1832—im 

. OromptonrMeeson, andBosooe’eBeporte, Exchequer, 
2 vols., 1834—1835 

. Craig and Phillips* Reports, Chancery, 1 voL, 1840— 

, Cohen's Crulfinal Appeal Beports, 1909 (Ounent). 
Crawford and Dix’s Oaoiiit Oases (Ireland), 3 vwe., 
1SS8—1346 



ABBBSVIAtlOSa 


mix 


Qmir. D Abr <1 

• 

Oreas Inoolr. Cas 
Onpps’ CSiaroh Cas 
Gbo Oax'. 

Cro. Eluk 

Oro Jao. 

Ora Dig 
Conn 

Curt 


Orswibid «aad l>ix'« Abridged Oeaea (Irelaad), 1 toI , 
1837 "A83B 

Creaswell’s lusolTenov Oases, 1 toL, 1827—1829 
Onpps* Ohuroh and GLerg^ Oases, 2 parte, 1847—>1850 
Groike’s Hepents tamp Oharles 1, King’s Benob and 
Common Pleas, 1 vol, 1625—1641 
Oroke’e Reports temp Elizabeth, King’s Bench and 
Common Plena, 1 rol , 1682—1603 
Croke’s Reports temp James I, King’s Bench and 
Common Fleas, 1 yol, 1601—]62>> 

Cruise’s Digest of the l^w of Beal Property, 7 Tols. 
Cunningham’s Reports, King’s Beuih, foL, 1 yd , 
1734—1735 

Cartels’ Ecolesiastioal Reports, 3 yols , 1831—1844 


Dalr. 

lOan ■ • « 

Dan d LI 

Day. A Mei 

D IV Pat Cos , 
Da> Ir 

Day 

Dea & Sw 

Deoc . 

Deao A Oh 

Dears A B 

Deoxa C C 
Deos A And 

DeO 

DeG F &J 
De O A J 
De OJA Sm 
De G M A G 
De G A Sm, . 

Delane . .. 

Den 

Dick .• 

Dig 

Dul 

Doda 

Donne^ 

Dong. El Use 
Doug (kb) 
Dow 

Dow A CL 
Doir. A1*. 


Daliymple’s Decisions, Court of Sossion (Scotland), 
fol , 1 yol , 1698—1720 

Darnell’s Reports, Exchequer in Equity, 1 yol, 1817 
—1823 

Danson and Lloyd’s Mercantile Cases, 1 vol, 1828— 
1829 

. Dayison and Meriyale’s Reports, Queen’s Bench, 
1 yol, 1843—1844 

Davies’ Patent Cases, 1 vol, 1785 —1816 
Dayys’ (or Davies* or Davy's) Reports (Ireland), 
1 vol, 1604—1611 

Day’s Election Cases, 1 vol, 1892—1893 

Deane and Swabey’s Eoclesiastiual Repoits, 1 vol , 

1855— 1857 

Deacon's Reports, Bankruptcy, 4 vole , 1834—1840 
. Deacon and (Thitty’s Reports, Bankruptcy, 4 vckt, 
1832—1835 

.. Deaxsly and Bell’s Crown Coses Reserved, 1 yol, 

1856— 1858 

Deandy’s Crown Oases Reaerved, 1 vol, 1852—1856 
Deas and Anderson’s Decisions (Scotland), 5 vole , 
1829—1832 

• >De Gex's Reports, Bankruptcy, 1 vol, 1844—1848 
De Gex, Fishor, and jon j’s Reports, Chancery, 
4 yols, 1859—1862 

De Gex and Jones’s Reports, Ohonoery, 4 yols , 1857 
—1869 

De Gex, Jones, and Smith’s Reports, Chancery, 
4 yds, 1862—1805 

.. De Gex, Maona^toik and Gordon’s Reports, Chan¬ 
cery, 8 yds , 1861—1867 

. De Gex and Smale’s Reports, Ohanoeiy, 5 yols., 1846 
—1862 

Delane’s Doasuma, Rertasion (Courts, 1 vol, 1832— 
1835 

Denison’s Crown Oases Reserved, 2 yds,, 1844—1852 
Dickens' Reports, Chancery, 2 vds, 1559—1798 
Justmian’s Digest or Pandects 
. Dirleton’a Decisions, Court of Session (Scotland), 
fol, 1 voL. 1665—1677 

. Dodson’s Hearts, Admiralty, 2 yds, 1811—1822 
Donnelly’s Repoiis, CJhanoety, 1 vol, 1836—1837 
Douglas* Eleolnon Cases, 4 yols, 1774—1776 
. Douglas’ Reports, Kong’s B^ch, 4 vols , 1776—1785 
., Dow's Bsports, House of Lords, 6 rols , 1812—1818 
.. Dow sad Clark’s Reports, House of Lords, 2 voliu, 
1827—1832 

. Dowling and Iiowndes’ Practice Raports, 7 yoli,, 
1843—1849 



JUassTjATiom* 


JDow. ft By (k. s.) 
Bow ft By (M. a) 
Dow ft By (k r ) 
Dowl 

Dowl (n b) 

Dr ft Wal 

Dr ft War 

Drew , 

Drew ft Sm 

J>nukwater 
Drury Nap. 

Drury trnnp Sug 

Dugd Ong 
Duni (Ot of Bess ) 

Duuuing 

Dune 

Dyor 


Bowhng and By]«ni!sB«portpi^ E^mg'a Bencft* • Tola,, 
1822—1827 ^ 

Bowling and Bylaad’s MagistraW Obmb. 4 
1822—1827 

Bowling and Byland'a Beporta, Nm Brhia. 1 pikt, 
1822—1828 

Bowling’s Piraotioa Beporta, 9 toIb., 1880—1841 

Bowlines Fraohoe B^orts, New Soiea, 8 toIb^ 
1811—1848 

Drury and Walsh’s Beporta, Ohanoery (Ireland), 
2 ▼ola, 1837—1841 

Drury and Warren’s Beporta, Ohancery (Irelaiul)f 
4 vola, 1841—1643 

Drewry’a Beporta, Ohancery, 4 toIb , 1852—1859 

Die wry and Smale’a Beporta, Ohanoery, 2 vols , 1859 
—1866 

Dnukwater'a Beporta, Oommon Pleas, 1 rol, 1839 

Drury’s Sports temp Napier, Ohanoery (Ireland), 
1 vol , 1858—1850 

Drury’s KejKirta temp Sugden, Ohanoery (Ireland), 
1 vol , 1811—1844 

Dugdale’s Otiginoa Juridicialea 

Dunlop, Oourt of Seaeion Oases (Scotland), 2nd aenes, 
24 vola,, 1838—1862 

Dunning’s Beporta, Hang’s Bench, 1 vol, 1753— 
1754 

Dune’s Decisions, Oourt of Session (Scotland), foL, 
1 vol . 1621—1642 

Dyer's Beports, King’s Bench, 3 vds , 1513—1581 


E ft B 

E ft B 

E B & E. 

Eag ft Y 
East 

East, P 0 
Eoo ft Ad 


Eden 

Edgar 

Edw 

Elohies 


Eug Pr Gas 
Eq Oas Abr. 


^ Bsp< 

■w* 

E:tolu 


Ex B. 


4 • 


Ellis and Blaokbum’s Boports, Queen’s Beooh, 
8 vols , 1852—1858 

EUis and Ellis's Boports, Queen’s Bench, 3 vola., 
1858—1861 

EUis, Blaokbum, and Ellis's Beporta, Queen’s Bench, 

1 vol. 1858—1860 

Eagle and Younm’a Tithe Oases, 4 vols , 1223—1825 
East’s Beporta, l^g’s Bepqh, 16 vcds, 1800—1812 
East’s Pleas of the Crown 

Spinks' Eoolesiastical and Admiralty Beporta, 2 vols , 
1853—1855 

Eden’s Beporta, Ohanoery, 2 vols , 175?—1766 
Edgai’a Beoiaions, Court of Session (Scotland), fol, 
1724—1726 

Edwards’ Beporta, Admiral^, 1 voL, 1808—1813 
Elonies’ Deeuuons, Oourt of Session (Scotland), 

2 vols, 1733—1754 

Bosooe’s English Prise Oases, 2 vols, 1745—1858 
Afand^ment of Cases in Equity, fol, 2 voJA, 1687— 

Equity Baports, 3 vds,, 1853—1855 
Ei^inasse’s Beporis, Nm Ibaus. 6 vols, 1793—1610 
Exchequer Bepwts (Welsby, Hurlstons, and OcW” 
don), 11 voIb , 1847—1856 

Law Beporta, Exahsqaer Bivmon, 6 vda., 1875— 
1880 


PAP 

P (Ot. of SesA)^ *, 
Pao 0o£U (with det4) 


Poster a£d Pinlason’s Beporta. Nisi Pnus, 4 TOlSn 
1856—1867 

Pmeer, Oourt of Sessum Oases (Sootlaad), 5th senes, 
1898—1908 

FaoulW of Advoeatae, OoUeetum of Beoiaions Oentct 
d Sessiou ^ooilsaM}^ feL, lat end 3nd sanie, 
21 volA, 1702—1885 



ABBiMIT14V|jO«B. 


GoU. (N. ■.) (with F«o«llj ol AdvcKMtm. Oolleotiotk ol Dednons, OtuH 
date) . of Seeaion (So<^nd)i New Sokim, 16 vole., 1825— 

' IMl 

Paleii Faloonei's Deotuoney Court of Semioa (Sootland). 

2Tols.,fol. 1744-<1751 

Felo A Fitai ., Falconer andFitdierbert'e Election Oaeea, 1 rol.. 1885 

->1838 

Fen. .4 .. . Fergoeou’e Ooneutoml Decisions (Sootiand), 1 vol.. 

1811—1817 

FitZ'G . Fits-Cibbone' Bepmrtej King’s Bench, lol, 1 Tol, 

1728—1731 


Fitz Nat Biev 
FI AK. 

FonbL .. 


. Fitsherhert’e Natuzm Btenum 

. FlMiagan and Kelly’s Eeports, Bolls Court (Ireland), 
1 rd , 1840—1842 

. Fonblanque'e Beporte, Bankruptcy, 2 parts, 1840— 
1852 


For 

Forb 


Forrest’s Beporte, Exchequer, 1 vol, 1800—1801 
Forbes* Decisions, Court of Session (Scotland), fol. 
1 voL, 1705—1713 


Fort DeLaud, 
Fortes Bop 
Fost 
Fount 

Fox & S Ir 

Fox & S Beg 

Freezu (oh ) 
Freem (kb) 


Fortesoue, De Daudibus Legiun Anghss 
Fortescue’s Beporte, fol, 1 vol, 1692—1786 
Foster’s Crown Cases, 1 vol, 1743—1760 
FountamhaH's Dot isions, Court of Session (ScotiLend), 
fol , 2 vols , 1678—1712 

M C< Fox sad T B. C Smith’s Beports, King’s 
Bench (Ireland), 2 vols , 1822—1825 
J S Fox and O L Smith’s Begisiration Coses, 
1 Tol, 1886—1895 

Freeman’s Beports, Chancery, 1 Tol, 1660—^1706 
Freeman's Beports, King’s Bench aud Oomauxa 
Pleas, 1 Yol , 1670 — 1704 


Osl A Day 

Gale 
Gtb Cod 
Oiff 
Qilh 

Glib O P. 
Ghlb. (OH ) 
Glim A F 


Gl. A J. 

GlsnY. 

OlattY El Gas 

Glaeoock 

G«db 

Chonldsb... 

Gow 

Gwffl. .. 


Gale and Davison's Beports, Queen’s Bench, 8 vois' 
1841—1843 

Gale’s Berorta, Exchmuer, 2 vols , 1825— 1836 
Gibson’s Codex June Eoolesiastioi Angbcani 
(JifEard’s Beports, Chancery, 5 vols, 1857—1866 
Gilbert’s Oa^ in Law and Equity, 1 vtd, 1718— 
1714 

Gilbert’s Histoty and Practice of the Court of 
Common Pleas 

Gilbert's Beports, Chancery and Exchequer, fol, 
1 vol. 1706—1726 

Ghlmonr and Falooder’s Decisions, Court of Sessioa 
^Gotland), 2 padts. Part I (Gilmonr) 1661—1666, 
Partn (Falconer) 1681—1666 
Glyn and Jameson’s Beports, Bankruptcy, 2 vole, 
1819—1828 

.. GlanviUe, De Li^bns at Oonsuetoduubus Begu 
Anglim 

. Glance’s BSeotion Osses, 1 vol, 1623—1624 
, GJoscook’s Beports (Ireland), 1 vol., 1831—1832 
. Chidbolt’s Beports, King’s Bench, Common Pleoe* 
and Bxobeqner, 1 vol., 1574—1637 
,. OottldslMitragVi Beports, Qneen’s BMmoh and King’s 
Bsnoh, 1 vol*« 15M IdOI 
Cow’s Beports, Nut Pirins, 1 voL, 1618 —1820 
.. Owxlbm’s Tlih» C a ns, 4 velaf 1224—1834 


SAG* .Hns]te«4nd49ellausi*sBs|iorts. £xdhA|iisi’. 4 voW 

1863-^1686 , ^ 
HUAN«.« •« .. Hwristsw iad yasmsa’s B^orts, Exdhsquer, 7 vsbUi 

I856*'*"46fl3 




Abbreviations. 


uxu 


H ATw 

H &W 

H L Caa 
Hag Adm 
Hag Con 
Hag Kc( 

Hailes 

Hale, C Ij 
H alo, r C 
Har A Ruth 

liar & W 

Hare 

Hard 

Hare 

Hawk r 0 
Hayes 

Hajes & Ju 

Horn & M 

Het 

Hob 

Hodg . 

Hog 

Holt (arm ) 

Holt (fq ) 

Holt(K B) 

Holt(ir p) 

Home, Ct of Scss 

Hop & Colt .. 

Hop & Ph . 

Ilorii&n 

Hot Siippl 

Hud A B 

Hum* 

Hut. •« 

Hy B1 . ' •. 


Hall and Twells’ Beports, Ohancery, 2 toIs . 1848— 
1850 ♦ 

Huilstoue and Walmsley's Reports, Haobeqiwr, 

1 vol . 1840—1841 

Claik s Imports, House of Lords, 11 vols, 1847—1866 
Ilngtyard’s Reports, Admirnlty, I vols , 1822—1838 
niggard’s Oonsistonal Reports 2 vols , 1789—1821 
Haggard's EcclesiaHtical Reports, 4 vols , 1827—1833 
Hailes’s Decisions, Court of Session (Scotland), 

2 vols, 1766—1791 
Hale’s Common Law 

H tie B Pleas of the Grown, 2 vols 
Harrison and Rutherfuid’s Reports, Common Pleas, 
1 vol, 1865—1866 

. Haiiison and Wollaston's Reports, Eiiig's Bencdi 
and Bail Court, 2 vols, 1835—1836 
Ilarcarse’s Decisions, Court of Session (Scotland), 
fol , 1 vol, 1681—l<i<a 

Hardies’ Repoits, Exchequer, fol ,1 vol , 1655—16b9 
Haie’s Reports, Ohancery, 11 vols , 1841—1863 
Hawkins's Pleas of the Crown, 2 vols 
Haves’s Reports, Exchequer (Tieland), 1 vol, 1830— 
1832 

Hayes and Jones’s Bepoits, Exchequer (Ireland), 
1 vol , 1832—1834 

Hemming and Miller’s Reports, Chancery, 2 vols , 

1862— 1865 

Ilotloy’s Reports, Common Pleas, fol, 1 vol, 1627— 
1631 

Hobut’s Reports, Common Ploas, fol, 1 vol, 1613 
—1625 

Hodges’ Reports, Common Pleas, 3 vols, 1835— 
1837 

Hogan’s Reports, Rdlls Court (Ireland), 2 vols, 1816 
—1834 

W Holt’s Rule of the Road Cases, Admiralty, 1 vol , 

1863— 1867 

W Holt’s Equity Reports, .1 vol , 1845 
, Sir John Holt's Reports, Emg’s Bench, fol, 1 vol, 
1688—1710 

. P Holt’s Reports, Nisi Prms, 1 vol, 1816—1817 
. Horae’s Decisions, Court of Seraion (Scotland), 
fol , 1 vol , 1735—1744 

.. Hopwood and Ooltman’a Reguti-ation Cases, 2 vols , 
1,868-^1878 

, Hopwood and Philhnck’s Registration Gases, 1 vol., 
1863—1867 

. Horn and Hurlstone’s Reports, Exchequer, 2 vols , 
1838—1839 

.. Hovenden’s Supplement to Yesey Jun's Reports, 
Chancery, 2 vols , 1763—1817 
Hudson and Brooke’s Beports, Song's Bench and 
Exchequer (Ireland) 2 vols. 1827—1831 
, Hume’s Decisions, Court of Smsion (Scotland), 
1 vol., 1781—1822 

.. Hutton's Beports, Common Pleas, fol, 1 vol, 1617— 
1638 

.. Henry ]6lackstone's Repoits. Common Pleas, 2 vols., 
1788—1796 


I C I, E 
I Ch K 
I £q R 

LL. R. 


. Irish Oomn«ai)LLaw Reports, 17 vols , 1849—^1866 
• Irudi Ghanelery Reports, 17 voIb , 1850—^1867 
.. Insh Eqmfy Reports, 18 vols., 1838—^1851 
.. Insh Lav Beports, 18 vote., 1838—1861 



ABBBXVIiLTlOHB 


mili 


L Ii. T« Inah Iaw TuneB, 1867—(current) 

I B. (preoB^ed by date) Xruih Beporta, ainoe 1891 {eg [18943 1 L B ) 

1 B. C L Inah Beporta, Oommon I^aw, 11 vola, 1866^1877 


I B. Bq 
Ir. Oirc. Ooa 
Ir Jar 

Ir Ii. Bee lat aer 
Ir L Bee (R a) 
liv. 


Inah Beporta, Equity, 11 toIs , 1866—1877 
Inah Ounmt Oases, 1 vol , 1841—1843 
Inah Junat, 18 ▼ola , 1849—1866 
Lair Beoorder (Irelamd) lat seriea, 4 Tola., 1827— 
1831 

Iaw Beoorder (Ireland) New Benea, 6 vols., 1633— 
1838 

Irrme's JuBtiowy Beporta (Scotland), 6 rola, 1839— 
1867 


J Bridg 
J P 

J Shaw, Just 
Jac 

Joe &. W 
Jebb, O O. 
Jebb & B 
Jebb & S 
Jeuk 

Jo & Car. 

Jo & lAt. 

Jo Ex. Ir 
John 

John ft H. 
Jut 

Jur (R a.) 
Just last 


Sir John Bridgfinan’a Beporta, Oommou Pleas, fol, 
1 , 1613—1621 

Juatioe of the Peace, 1837—(cuirent) 

J Shaw's Juatioiary Bepoita (Sootland), 1 vol, 1848 
—18o2 

Jacob's Beporta, Ohanoery, 1 vol , 1821 —1823 
Jacob and Walker’s Bopoita, Chancery, 2 vola ,1819 
—1821 

Jebb’a Crown Oases Beserved (Ireland), 1 vol, 1822 
—1840 

Jebb and Bourke’a Beporta, Queen’a Bench (Iroland), 

1 vol , 1841—1812 

Jebb and S>moa‘ Uepoita, Queeu'a Benoh (Ireland), 

2 vole, 1838—1841 

Jenkina’ Beporta, 1 vol, 1220—1623 
Jones and Carey's Bepoita, Exchequer (Ireland), 
1 vol, 1838- 1830 

Jones and La Touche's Beporta, Ghanoeiy (Ireland) 

3 vols , Ibl 1 —1846 

T Jones’ Beporta, Exchequer (Ireland), 2 vols , 1834 
—1838 

Johnson’s Bopoits, Ohanoery, 1 vol , 1868—1800 
Johnson and llenuniug’s Bepoita, Ohanoery, 2 vols , 
1860—1862 

Juiist Reports, 18 vols , IbS"—1854 

Jurist Beports, New Senes, • 2 vols , 1865— 1867 

Justmiona luatitutos 


E. ft Q. . 

K ftJ. 

E. B (preceded by date) 
Esmes, Diet Dec 
Eames, Bern Deo. 
Karnes, Sel Deo .. 



Keen 

EsiL 

Eel 


EisL 

Eany. .. 


Keane and Grant’s Begistration Oases, 1 vol., 1854— 
1862 

Eay and Johnson’s. Beporta, Chancery, 4 vols, 
1863—1858 

Law Bmorts, King’s Bench Division, sinoe 1900 
(ep,[100 l3 2K 

Karnes, Dictionary of Decisions, Court of Session 
(Scotland), fol, 2 vols , 1540—1741 
Karnes, Bemarkable Deoisions, Court of Sesaicm 
(SooUand), 2 vols , 1716—1762 
Karnes, Select Decisions, Court of Session (Sootland), 
1 vol , 1762—1768 

Kay’s Boports, Ohanoery, 1 vol, 1853—1854 
Keble’s Imports, fol., 3 vols , 1661—1677 
Keen’s Beports, Bolls Oomt, 2 vols., 1836—1838 
Eeilwey’s Beports, King’s Bench, fol, i voL, 1327— 
1578 

Sir John Eelyng’s Bi^rCs, Crown Oases, fol, 1 vol., 
1662—1707 

W Kelynge*s Beports, foL, 1 vol, Ohasoery, 1730— 
1732; Et^’stedi.foL„l 731—1734 
Kenyon’s Notes of Cksee, King’s Bonoh, 3 voill, 
1763—1739 




xzziv 


AaBBBVlATIOSak 


"Smoj. (ob ) 

jSalkerraa 

Ejiapp 
Ku & Onxb* 


li. A. 

L & O temp Flunk 

h & O temp Sugd. 

L & Welsh. 

L G E 
L J 

1j J (ask) 

L J (BOT) 

L. J (OH ) 

L J (OP) 

Tj j (boot ) 

L J (BX ) 

L J (xx ZQ ) 

L J (X B or Q B) 

L J (m c) 

L J. N O 

L J (O 8 ) 

L J (p.) 

L J (P &M) 

L J (p o) 

L J (P M & A) 

L M &P 

L B 

L E A & E. 

L E O C E. . 

Ii E O P. 

L E Eq 
L E Ezoh 
L E. H L 

1j E. Ind. App 


duudoery Case* m T«1 U. of EeBy<m*B NotM ol 
Cues, 1763—1754 

Silkerran’s Deoimona, Court of Sesaioa (SoOtbukd), 
fol, 1 vol, 1738—1762 

Knapp’s Eeports, Pniry Counoil, 3 yols., 1829—1888 
Knapp and Omhlar’s Election Cases, 1 voL, 1884— 
1836 

Iiord Advocate 

Lloyd and Goold’s Eeports temp Plunkett, Ohanoety 
(Ireland), 1 voL, 1834—1839 
Lloyd and Goold’s Eepoi^s temp Sugden, Chanoety 
(Ireland), 1 vol, 1835 

Ll^d and Welshy’s Oonunercial and Mercantile 
Cfases, 1 vol, 1829—1830 
Local Government Eeports, 1902—(ouzxent) 

Law Journal, 1868—(current) 

Law Journal, Admiruty, 1866—1876 
Zaw Journal, Bankrupted, 1832—1880 
Law Journal, Chancery, 1822—(current) 

Law Journal, Common Pleas, 1822—1875 
Law Journal, Ecclesiastical Cases, 1866—1875 
Law Journal, Exchequer, 1830- 1675 
Law Journal, Exchequer m Equity, 1635—1841 
Law Journal, King’s Bench or Queen’s Bench, 
1822—(ourreut) 

Law JouTual, Magistrates’ Cases, 1826—1896 
Xiaw Journal, Notes of Cases, 1866—1892 (from 1893, 
see Law JouinaE 

Law Journal, Old Senes, 10 vols , 1823—1831 
Law Journal, Probate, Divorce and Admiralty, 1875 


L* E Ind App, Supp Iaw Bepcrts, Indian 


Law Journal, Probate and Matrimonial Oases, 1858— 
1869, 1866—1876 

Law Journal, Pnvy Council, 1865—(current 
Law Journal, Piobate, Matnmonial and Ammralty, 
1860—1866 

Lowndes, Maxwell, and pollock’s Eeports, Ball 
Court and Praotioe, 2 vols., 1860—1661 
Law Eeports 

Ijow Eeports, Admiralty and Ecdesiaatical Oases, 
4 rols, 1865—1876 

Law Eeports, Crown Cases Eeserved, 2 vole., 1865— 
1875 

Law Eeports, Common Pleas, 10 vols , 1865—1675 
Law Eeports, Equity Cases, 20 vols , 1885—1875 
Law Eeports, Exchequer, 10 v<dB , 1866—1875 
Iaw Eeports, English and Irish Appeals and Peerage 
Clauna, House of Lords, 7 vols , 1866—1875 
Law Eeports, Indian Appeals, Pnvy Council, 1873— 
(current) 


Vol. 

L B.lr. 

LB.P.a 

L E,P * D . .. 

LEQ B . , 
L E. So. & ISr, 

L T 

f T Jo. 

1 T (a •,) .. 


, Pnvy Oouaokl, 


Supplementary Yolume, 1872—1873 
Law Eeports (Imland), Chancery and Common Law, 
32 vide., 1877—1893 

Law Eeports, Envy Coonoil, 6 vols., 1885—1875 
Law Eeports, l^oate and Divorce, 3 vols., 1885-** 
1876 - 

Law Eeporte, Queen's Bench, 10 vols , 18tt}—1875 
Law Eeports, Soot^ and Divwce Appeals, HafiM* 
of Lords, 3 Tols., 1860—1876 
Law TimeaHl^parta, 1659—(cuxTMit) 

Law Times Kewapaper, 1848—(current) 

Lsw tnmee BsporteTOU Sense, 94 vols., 18i9»1980 



^JNMwmnom. 


XifA* 

Lat. • 

JjKwt Meg* Oaa. 
lid Bayin< 

Leaoh 

Lm 

L«e temp Hard. 
I«e ACa. 

Leon 

I^ev «• f 1 
Lew C, O 
Ley 

Lib Aas 
Lilly 

liitt 

Lofft 

Long & T 

Lud E O 
Lumley, P, L C. 
Lush 
Lut. 

Lut. Beg. Oaa. , 
Lyad. 


. Lai>e*e Beportof Bxehe^ei^ lol.) 1 'ml. 160A*--1Q11 
Latoh’aBepoitSt Brag’s Benoh, fu.* 1 vol., 162i—ld2B 
. Xiawaon’e Begin^tion Cases, IBgd^ourrenQ 
. Lord Baymond’S Beporta, Emg^eBanoh and Oomuon 
Fleas. S you, 1694-^1732 
. Leach’s Crown Oases, 2 vols, 1730—1814 
,, Sir Q Lee’s Ecclesiastical Judgments, 8 vols , 1762— 
1758 

. T Lee’s OtmaaUngf Hardwicks, King’s Bench, 1 roh, 
1733—1738 

Leigh and CaTe’s Crown Cases Beseived, 1 vol., 1861 
—1865 

. Leonard’s Beports, i&ng’s Bench, Common Heas 
and Exchequer, fol, 4 parts, 1552—1615 
. lierina’s Beports, King's Bench and Common Fleas, 
fol, 3 Tola , 1660—1696 

Lewra’s Ciown Cases on the Northein Oirtnut, 
2 vols , 1622—1838 

Ley’s Beports, Ki^’s Bench, fol, 1 vol, 1608—1629 
Liucr Assisarum, xear Books, 1—51 Edw Ill 
Lilly’s Beports and Pleadings of Cases in Assize, fed, 
1 vol 

Littleton's Beports, Common Fleas, fol, 1 vol, 1627 
—1631 

.. Lofft's Beports, King’s Bench, fol, 1 vol, 1772—1774 
. Longffield and Townsend’a Beports, Bxdiequer (Ire¬ 
land), 1 voL, 1841—1842 
Ludere’ Eleobon Oases, 3 vols , 1784—1787 
. Lumley’s Poor Law Oases, 2 vols , 1834—1842 

Loshington's Beports, Admiralty, 1 vol, 1859—1862 
Sir E. Lntwyohe’s Entries ana Beports, Oommon 
Pleas, 2 vols , 1882—1704 

. A. J Lutwyche's Begistratnm Cases, 2 vols , 1843— 
1853 

liyndwood, Froyinoiale, fbl., 1 vol 


M &S 
M AW 
Mac dtC 
Mac AH. 

M^de 

M’Ole AYo 
Maefarlane 
Mad. ft Bob 
M^uph. (Gt of Sese ) 
Macq. 


Ilimr. 
Madd ftO 


Madeoc 

llEsdciaE, Bach. 

ifso.fta 


Maule and Selwyu’s Beports, King’s Bench, 6 vols , 
. 1813—1817 

Meeson and Welshy’s BiepOita, Exchequer, 16 vols , 
1836—1847 

Macnaghteu and Gbndon’s Beports, Chancery, 3 vols, 
1849—1852 

Maesme and Hertalet's Insolvency Oases, 1 vol, 
1347—1852 

M'deland’s Bep^s, Fbeohequer, 1 voL, 1824 
. M’Cidand and xoung^'s Beports, Exchequar, 1 vol, 
1824—1825 

Macfarlane’s Jury Trials, Court of Session (Scotland), 
8 parts, 1838—1839 

Maclean and Bobinson’s Scotdi Appeals (House of 
liords), 1 vol., 1839 

Maephmson, Ccaut of Session (Scotland), 3zd senes, 
if vols , 1862—1873 

Macque^'s Scotch Appeals, House of Lords. 4 vola., 
1849—1865 

. MaoKwy’s Patent OMes^ 2 parts, 1847—1856 
. Maddook’s Bsports, Chancery. 6 yols., 1815—1821 

Maddock andf Csildarfs Bepmrti^ CLaucesy, 1 rol., 
1819—1822 (Td. VI. d M^) 

Madox’s FcmxiiUu» Attg^teaamn 

Madox’s Hwtscy sad Aidiqnities of ths Exchequer, 
2 vdsL 

M a nnin g sad Qinagav’s ISoports, Oonraion Plsaii, 
7 yds., 1840—1845 



UXVl 


ABBREYlATlQZra. 


Man ft By (k b ) 
Man & By (M C } 
Mans 

Mar Tj O. . 

Marc h 

Marr 

Mart))] 

Majn 

Meg 

Mer 

Milw 

Mod Rep 
Mol 

Mont 
Mont ft A 

Mont ft B 

Mont ft Cb 

Mont D ft De O 

Mont & M 

Moo P (1 G 
Moo P O C (N 8 ) 

Moo liul App 

Moo ft P 

Moo & S 

Mood ft M 

Mood ft B . 

Mood O r 
Moore (kb) 

Moore (OB) 

Mor i)iot 

Mow 

Mo* Z 

Mnrp. ft 

s 

Mun 
My ft Or 
My. ft K* 


Manning and Byland’s Reports, King’s Benoh, 
5 vols , 1827—]«30 

Manning and Byland’s Magistrates’ Cases, 3 yols, 
1827—1830 

. Maii<ion’8 Bankruptcy and Company Cases, 1893— 
(current) 

Maiitime Xjaw Reports (Orockfoid), 3 vols., 1860— 
1871 

March’s Reports, King’s Bench and Common Pleas, 
1 vol, 16.19—1642 

Marriott’s Decisions, Admiralty, 1 vol, 1776—1779 
Maishall’s Reports, Common Pleas, 2 vols, 1813— 
1816 

Maynard’s Bepnrts, Exchequer Memoranda of Edw 
I and Year Books of Edw II, Tear Books, Part T , 
1273—1126 

Mcgone’s Companies Acts Cases, 2 vols , 1889—1891 
Menvale’s Reports, Chancery, 3 \ols, 1815—1817 
Milward'sEcclesiastical Reports (Ireland), 1 vol ,1819 
—1843 

Modem Repoits, 12 vols , 1669—1755 
Molloy’s Reports, Chancery (Ireland), 3 vols , 1808— 
1831 

Montagu’s Reports, Bankruptcy, 1 \ol , 1829—1832 
Montagu and Ayiton's RejiortB, Binkiuptcy, 1 vols , 
1832—1818 

Montagu and Bligh’s Reports, Bankruptcy, 1 vol, 
1832—1833 

Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 
18S8—1810 

Montagu, Deacon, and De Qex’s Reports, Bank- 
luptcy, 3 vols , 1840—1844 
Montagu and Macorthur’s Reports, Bankruptcy, 
1 vol. 1826 -1830 

Mooie’s Pi ivy Council Cases, 15 vols, 1836—1863 
Mooio a Privy Council Cases, New Senes, 9 yols, 
1862—1873 

Moore’s Indian Appeal Cases, Fnyy Council, 14 vols , 
1816—1872 

Mooie and Paine's Reports, Common Pleas, 5 vols, 
1827—1831 

Mooie and Scott’s Reports, Common Fleas, 4 vols, 
1831—1834 

Moody and Malkin's Reports, Nisi Pnus, 1 vol, 1826 

t-1880 

Moody and Robinson’s Repoits, Nisi Frius, 2 yols, 
1830—1844 

Moody’s Crown Cases Reserved, 2 vols , 1824—1844 
Sir F Moore’s Reports, King’s Bench, fol, 1 vol., 
1485—1620 

J B Moore’s Reports, Common Fleas, 12 vols , 1817 
—1827 

. Morison’s Diotaonary of Decisions, Court of Session 
(Scotland), 43 vols , 1532—1808 
.. MoweR’s Reports, Bankruptcy, 10 vols, 1884—1893 
. Moseley^s Reports, Chancery, fol, 1 vd, 1726—1730 
Murphy^snd Hnrliitone's Reports, Exchequer, 1 yoL, 
1837 

. Murrav’s Reports, Jury Ckiurt (Bootlaad), 6 yds.. 
1816—1830 

. Mylne and Oraig's Reports, Ohaaoery, 3 yds., 1835 

* —1841 * 

. Mylne and Keen’s Beports, Ohaneeiy, 3 yols., 1883 
*-1635 




Abbrkyiationb, 


xxxyil 


n«t * M (r B) 

Nw * M (M a) 

N«t. a P (k b ) 

N«t. a P (m a) 

New Mag Cbs 

New Praot Cae 

New Bep 
New Sera Oae 

Nolan 

Notes of Coses 
Noy 

O Endg. 

O’M A n 
Owen 

P (prfoeded by date) 
P D 
P Wins 
Palm. 

Park 
Pat App 
Pater App 
Peake 

Peake, Add Cae 
Pack 

Per ADav. 

Per A Kn 
Ph 

Phil ELCaa 

PhilhiTi- 

Phtlbm Eocl Jud. 
ftg AB. 
rue. 

Howd. .. 

BoU. 

•• •• 


. Neleon’a Beporta, Qbaaoerv, ] toL, 16aA-~1692 

Nevile and manmng’a Bepoita, s Bench, 6 vole, 
1832—1836 

Nevile and Manmng’a Magistrates’ Cases, 3 role, 
1832—1836 

Nevile and Perry’s Beports, King’s Ben<di, 3 vole, 
1836—1838 

Nevile and Perry’s Magistrates’ Cases, 1 vol» 1836— 
1837 

New Magistrates’ Oases (Bittlestun, Wise and 
PariieU), 2vols, 1844—1848 

. New Practice Ca^ (Bittleston and Wise), 3 vela., 
1844—1848 

New Beports, 6 vols , 1862—1865 

New SeraiouB Magistiates’ Cases (Carrow, Ilamer- 
ton, Allen, etc ), 4 vols , 181-1—1851 

Nolan’s Magistiates’ Cases, 1 vol, 1701—179J 

Notes of Cases in the Ecclesiastical and MantunB 
Courts, 7 vols , 1841—1850 

Noy's Repoits, King's Bench, fol, 1 vol, 1658—1640 

. Sir Orlando Bridgman’s Beports, Common Fless, 
1 vol, 1660—1666 

O’Malley and llardoastle’s Election Oaeee, I860— 
(current) 

Owen’s Bopoits, King’s Bench and Common Pleas, 
fol, 1 vol , 1667—1614 


Law Beports, Ptobato, Divorce, and Admiralty Dm> 
Bion, nnoe 1890 (s g , [1691] P ) 

Law Reports, Piobate, Divorce, and Admiralty Divi 
Sion, 15 vols, 1875—1890 

Feere Williams’ Bopoits, Chaiireiy and King’s 
Bench, 3 vols , lOOo—1735 
Palmer’s Beporta, King’s Bench, fol, 1 vol, 1619— 
1629 


Parker’s Beports, Exchequer, fol , 1 vol, 1748— 
1766 

Paton’s Scotch Appeals, lio ise of Lords, 6 vols, 
1726—1822 


Paterson’s Scotch Appeals, House of Lot da, 2 vols , 
1851—1873 

Peake'a Beports, Nisi Pnus, 1 vol, 1790—1791 
Peake's Amlitional C^ara, Nisi Pnus, 1 vol, 1795— 
1812 * 

Peokwell’s Election Cases, 2 vols , 1803—1804 
Perry and Davison’s Beports, Queen’s Bench, 4 vols , 
1838—1841 


Ferry and Knapp’s Election Cases, 1 vol , 1833 
Philkps* Reports, CSiaucery, 2 vols , 1841—1849 
Philipps’ Election Cases, 1 vol, 17M 
J Phillimore’a Ecclesisstioal Beporta, 3 vols , 1754— 
1821 

Sir B Philltmore’s Eoolsaiastioal Judgments, 1 voL, 
1867—1875 

Pigott and Bod well's Begiatmtum Oases, 1 voL, 1848 
—1845 

Pitcairn’s Onmtnal Tnsls (Scotland), 3 vols , 1488— 
1624 


Howdea’s Beporto, foL, 3 vols., 1550—1579 
PoUeKleu’a Bmovts, luff’s Bench, foL, 1 vol. 1670 
—1682 

Exports, Emg^s Bench, foL, 1 vm , 159l«<i» 





xxzvili 


ASSBlTlATlOMi, 


Pow. BAD. .. 

Preo Oh. 

Priod 


P b w w, Bodiridl, Mid Deir*B Electum Obmb, 2 Toia , 
1848—1856 

Precedents in Chaaosiry, fol, 1 toI , 1689—17SC2 
Pnoe's Beports, Exdhequer, 13 toIb , 1814—1824 


Q. B. . . Qtieen's Bench Reports (Adolphus end Rllis, Ntnr 

Senes), 18 role , 1841—1852 

Q B (preceded hr date) Law Reports, Queen’s Bench Division, 1891—1001 

irg, [1891] 1 Q B ) 

Q. B D. . Law Reports, Queen’s Bench Division, 25 vole, 

1876—1890 


R 

B. (Ot of Bess.) 

E P 0 
E R 

Baa 

Bast 

Bayn 

Real Plop Oas 
Rep. Oh 
Riok & M 

Ridi: ft S 

Ridg temp U 

Bldg L ftS 

Bldg Pari Rep 

Bob Beet 
Rob L & W 


Robert App 

Robin App 

RoU Abr 
Roll Rep 
Rom 


Rose 

Robb, L O. 
Rowe 


Rul Oaa. 
Russ 

Buss ft M 


Buss. & By 

Ry ft duu Cae 
By ft OuKt Cas 
By ftM. . 


8 0 

B. 0 (preoede^^ 


•«* 


The Reports, 15 vole , 1893—1895 
Rettie, Gouit of Beseion Oases (Scotland), 4th senes, 
25 vole., 1673—1898 

Reports of Patent Oases, 1884—(current) 

Revised Reports 

Rules of the Supreme Comt 

Rastell's Bntnee 

Rayuer’s Tithe Oases, 3 vols , 1575—1782 
Beal Property Oases, 2 vols , 1843—1847 
Reports in Ohanoery, fol , 3 vols, 1615—1710 
Rickards and Michael’s Locus Standi Reports, 1 voL, 
1886—1889 

Rickards and Saunders’ Locus Standi Reports, 1 vol, 
1890—1894 

Ridgeway’s Reports, temp Hardwicke, 1 vol , King's 
lienoh, 1783—1736, Ohanreiv, 1744—1746 
Ridgeway, I^app, and Sdhoales’ Repoits (Ireland), 
1 vol, 1701—1796 

Ridgeway’s Farliamentary Reports (Ireland), 3 vols , 
1784—1796 

Robertson’s Roolenastical Reports, 2 vols , 1844—1853 
Roberts, Leeming, and Wallis* New County Court 
Coses, 1 vol , 1849—1651 

Robertson’s Scotch Appeals, House of Lords, 1 vol, 
1709—1727 

Robinson’s Scotob Appeah^ House of Lords, 2 vols., 
1840—1841 

Bolle’s Abridgment of the Common Law, fol, 2 vols. 
Bolle’sReTOr^ King’s Benob, fol, 2 vols , 1614—1625 
Roinilly’a Notes of Cases in Eqmty, 1 part, 1772— 
1787 

. Rose’s Reports, Bankruptcy, 2 vols, 1810—1816 
Rtps's Leading Oases in Commercisd Law (England 
and Scotland), 3 vols. 

Rowe's Reports (England and Ireland), 1 vol, 1798— 
1823 

Oampbell’e Ruling Oaeee, 25 vols. 

Russell's Bej^rts, GSianoery, 6 vole , 1824—1829 
Russell and Mylne’s Beports. Chancery, 2 vols., 1822 
—1833 

Bussell and Ryan’s Grown Oases Reserved, 1 vsL, 
1800—1823 

Bmlway and Oianal Oases, 7 vols, 1885—1854 
Railway and Chmal Traffic Oases, 1866—(current) 
Rjon and Moody’s Bep<nrte, Nisi Pnus, 1 voL, 1823 
—^1826 

SamdOssft 

ftate) CkMirt of Sj^on Oases Scotland), smoe 1900 
* ri908j S vJ) 

. Seiioitot«Qen«^ 

fiaOmld’s Reports, King’s Bench, 8 vote., 1881b—1711 


B-G. 

Salk 



Sau. A SOb 
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• 

Saund. 
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SaunA A A. 
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Saui^ A B 

e a 

• e 

Sannd A 0. 

• * 

a m 

Saund A 1C. 

• • 

m m 

SaT. 

m • 

• • 

Say. 

■ 

• • 

Ekj Jur 


e e 

So L B 

e 

a a 

Soh. ALef 

a a 

a a 

So B B . • 
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Scott 

a • 


Scott (N a) 

Ses A Sm 

• 


Sel Oas Oh 

• 

e 

Bess. Gas (x 

B) 


Sh ASIaol 

Sh (Ot of Bess ) 

• 

Bh Dig. .. 

• 


Sh. Just. 

• 


Sh So App. 


a 

Sh Teind Ct 

Shep Touch. 

Show 

Show. Pari Oas. 


Sid. 

a 


Sim 


e 

Sun (X 8) 

Sfan. A St. 

• • 

« 

Sian. 

o 

• • 

Sm A Bat. 

• a 

a a 

ftn. A Q. 

• a 

* « 

Smith, K. B 

e 

a e 

Smith, L. 0. 


e 

Simth, Oas. 

e 

Saaythe ,. 

• 9 

• o 


Binwe And flcuXly*! Biep<irte» BoHb Oonrt fXiiUnd)^ 

1 vol.. 1887-^1840 

Smiiideini’aBe|K»t«, Bandii, StoIi., 1068—1678 
Sftnnden aad AtMtui*a X<ooim Standi Baporta, 2 roll. 
1806—1904 

Saonden and ^ddear’a Lociu Standi 1906— 

(current) 
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Part I.—Introductory. 

Sect 1 —The Nature of Courts, 

Sub Sect l —Defimtiou 

1 The teim “ court "(a) has (tntei alia) the original meaning 
of thu King's Palace, and has acquired the meaning of the place 
where justice is administered, and thence again the meaning of the 
poisons who exercise judicial functions under anthoiitj derived 
either immediately or mediately from the King All tribunals, 
however, are not eouits, m the sense in which the term is here 

(«) " Court (Ouria) sigiufies the Kioif’s palace, or mansion, and le more 
eapemollj the place where justice is judtcialljr adnunistered " (Jacob, Lav Dio- 
tiona^i tuh voce Court) Court est diverement pnse, asonti soits p le messon 
ott 1» WJ ««t ptescnt ore sou ordumry attendants , ot auxy le lieu on jnstioe eat 
jnliowU^t imnutro " ** Court » diversely taken, sometimes for the house 
where liinfr remains with his ordmsry retinue , and also the place where 
jnstioe hi jadioudly ministered ’’'(Tormea dela Ley; nth eoee Oourt} “ Oouit, 
Latin oohiwfr^m, oortom at an early date theFrenoh word appears to have 

been assoMjdsd with Tjatin mna, and hence apparentiy the senes of senses under 
hianohes IH, end IV, in which euna is the regnlst medieval Latin equivalent 
. , « in. tti Msoiublv held by the’severe^ • IV. a court ot judicatuiVL 
of law, or ot ad nun istrahon Ifl Applied to Parhament 11. An aaeembw 
at )nd(^ orithkr peTBODB>legally appoint and acting aa a tnbv^ to hear ^ 
detename mxm, cml, eodeaustioal, ttUttatr. or naval ” (New Engliah 
Il^uonary, n.. pf 1090, lOBl). 
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em{do 7 ed, namely, to denote snob tribnnala as exerdae jurisdiction Saot. l. 
ov^ persona by reason of the sanction of the law, and not merely Ths ftatttrs 
by reason of voluntary submission to such junsdiotion. Thus, of Cowtl. 
arbitoators, oommittees of clubs, and the hke, although they may 
be Munals exercising judicial functions, are not “ courts " in this 
sense of that term On the other hand, a tribunal may be a court 
m the strict sense of the term although the chief part of its duties 
IS not judicial Parliament is a court Its duties as a whole are 
deliberative and legislative, the judicial duties are only partial. A 
court of investigation, like the coroner's court, is a couit The 
dutinction appears to be not so much whether the paiticular 
tribunal is a court of justice, but whether it is a court in law (6) 

Many bodies are not courts, although they have to decide questions, 
and in so doing have to act judicially, in the sense that the pro> 
ceedings must be conducted with fairness and impartiality, such as 
assessment committees, boards of guardians, the benchers of the 
Inns of Court when considering the conduct of one of their members, 
or the General Medical Council when consideiiug questions affecting 
the position of a medical man(c) A meeting of a county council for 
granting music and dancing licences is not a court(d), noi are justicos 
at a licensing meeting sitting as a coiiitof summary juiisdiotiont'’) 

As a general principle, all courts must be open to the public, Admimutu of 
though the judge may for good and sufficient reason ordei that the pubha 
public, or a certain section of the public, shall bo tempoiarily 
excluded {/) 

Sub-Seci 2 —(Jlawfiraiitm 

2 Courts may be dab's!lied in scveial ways Fust, they may he rha Rmg'N 
divided into such as aie courts of the King and such as aio not The 

latter class mcludeb the palatine couri8(r;), where the King has parted 
with theji/;a legaliaiw the county palatine, com is baron {h) andthu 
old sheiiffs’ county courts (t), all other com ts are the King's courts 

3 Anothei manner of division is into courts of record and courtn of 
couits not of recoid Whether a court is a court of record oi r««»d 
not depends on whoibei it has power to fine (y) and iinpiison (A), 


{b) See judgment oi Fut, L J , m Itmal Aqnarfum and Bummer anti If inter 
Garden ^itty v /'urAinaon, [16e2j 1Q. IJ 431, C A., at pp 446,447 For Paiha- 
ment, jee that title, for coroner’s ooui t, see title Oorokebs, Vol VIII, p. 256 
(e) Ibtd, atp 447 The College of Physicians, however, in dealing with 
oases of maiajyraxte is a court of reooid (14 & 15 Hen 8, o 5 (1523)) 

(d) Jlcyal Ajuartum and Bumnter and Winter Garden Society y Parkiaaon,«uj>rit 
M Sottlter ▼ Kent Jusftcet, [1897] A 0 656 

(/} Ef, under the Ohildien Aet^ 1908 (8 Edw 7, o 67), s 114 A court h»a 
inherent junsdiotum to order any case to be heard tn eamerd {D y D , [10OJ] 
P 144, see also Aiwfrw V BatJnim [IBH), 9 Oh Aiip 522, MeUory Thomjieon 
(188M, 31 Ch D 55, Badmhe Antltn una Soda iwnhy Levtnetein (18b2), 2i 
Ok. JD. 156 , Be Marhndtde, [1694] 3 Oh. 193, per Noxts, J, at p 200 
(a) 6eep 120, post. 
iA) See p 216, pod 
(i) See note (<), p 118, pod 

ij) La eet un oifference pereoter Amermailits and Fines For Fnios sont 
PunuJukte oertau, qne cresceront ezpfesau»t et asoan statute ft A Meretatats 
tot tiela qua aont axbitpablemt impoee p Im Affeerors ’* ** There n* differeuco 
between Amenaainento and Fines For Finaa are PuniahBenta ceitoin, which 
grow eameasly from tome statntes, and Asnecciainaata are »u<h which are 
arbftfariiy unpoeed by tha AMeeron" (Tennes de la Ley, tab vore Amercement). 
(A) TluU is, to impnsoD by way of puniducent and not merely for safe custody. 
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COUBTB. 


Sect 1 

The Natore 
of Covrts. 


Courts not of 
record. 


’whether for contempt of itself or for other substantive offences(Q 
Courts of record are such as have been expressly made so by 
statute (m)i or by implication of a statute, that is by having statu¬ 
tory power to fine and imprison, and courts of record at common 
law These latter are such civil courts as have power to hear 
and determine, according to the course of the common law, 
actions in which the d^t, damages or value of the property 
(laimed is foity shillings or above, and such criminal courts 
as have power to fine or imprison Courts not of record are 
those civil couits in which the proceedings are not accordmg to 
the course r)f common law (except such as have been made courts 
of record by statute) All courts of record, with the exception of 
the con its of the counties palatine, are courts of the King, even 
though a subject or corporation has the benefit of the court, as in 
the case of borough and cit> courts of record (n) The pioceedings 
of a court of i ecord preserved in its archives are called records, and 
ate conclusive evidence of that which is recorded therein (a) 

0) boo Oroeni'elt v Burwell (1699), 1 Ld Bavm 454 

(m) The following courts have been made courts of recoid by statute The 
High Couit of Justico, by the Judicatuie Act, 1873 (36 & 37 Yict o bb), & 16, 
the Guuit of Appeal, xhid , s 18, the Court of Cruuinal Appeal, by thoCnminal 
Appeal Aol, HM)7 (7 Edw 7, o 23), s 1 (7), the Court of Bocord for the 
liuitdied of Salford, hv the Salford Hundred Court of Record Act, 1868 (31 A 
ili Vict c r\xx), 8 4 , the County Couits, by the County Courts Act, 1888 
(61 & 6*2 Vict c 43), 8 5 

(n) Another distinction which has been drawn between courts of record and 
couits not of rocoid is that in the former case a writ of error lay, and in the 
lattoi tlio pioceodiiig was by way of wnt of false judgment I^coedings in 
enor have been exprefislj abolislicd, in the case of cnmuial proceedings by the 
Oiiiuiiml Appeal Act, 19U7 (7 Edw 7, a 23), r 20 (1), and m (he case of anl 
]>roi codings in the High Couit of Justice bj R S C , 1875, Old 56, r 1 (Thu 
iiile 18 now lepealcd, but the abolition of proceedings in error remains in force) 
This lulo was uot expiossh tuoile to apply to inferior courts of record, but the 
eftottof It IPanrhv Ileu1er'$ 'lefigtaph Co (1876), 1 Ex D 408, G A ,i8 thatthe 
piu((Hluieb> on 01 is eupoisoded by an appeal to a divisional court of the King’s 
llenrh Division As, however, such appeals aie limited to cases in which error 
would haie lain, the distinction, if accurate, may still have practical importance 
If may bo obeeivod that although the wnt of false judgment bos never been 
abolished by statute, it has become obsolete, as has also the wnt of recordart 
fat taa lo^uelam 

The distmetion, however, only appears to be accurate in the case of mnl 
oomts, tor in the cose of couits having criminal jnnsdiction the entenon 
appuirs to be that courts having power to fine and imprison are courts of 
recoid, although the proceeduira be not aocordmg to ooxnmon law, and 
conscquontly the proceemngs could not be challen^ by wnt of error, but only 
by certHinifi, see Oroenidty Butmll (1699), 1 La £ajm 454 “Where there 
IS a juiisdiction erected de novo with power to fine and unpnson, it u a court 
of record for courts of reooi’d only can tine “ (»6i(f, p 467) “ He [Holt, 0 J 3 

oomjMred it to oonviotionB before justices of the peace out of sessiona, upon 
whioL though error does not he. yet a eerttorart hes ” (tbtd, p 469)u In thK 
case tae oonrt m question was that of the censors of the Ccdlege of Phyeicians, 
who had, under uie statute 1 Mar eese 2, c. 9 (1533), power to fine and 
unpnson; but nee JUtller r State (1776), 2 Wm B1 1141 , Payne v Wnght 
(1892), eiL J a) 114,0 A 

(o) “ Beooird est cd lilscnpt en Parchment, ou eont enroll Pleas de Terre, oa 
Chwmon Ptoesi Puts, ou Onnunalr Proceedinge en aaenn Court de Ben^; 
mea en Courts nient de Record come Admualtie, Oourta Chnafaan, Courts 
Baron &a lour Begistne de Procedure ne eont proprament dits Beoords Met 
Oourta de l^ie^ p Giant dl Roy sent Courts de P wd " “Record u a 
WntuBg or PiMdoMHit, wherein are enroUed Plees«'' or Oonunon Pless, 
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4 A third manner of division is into sapeiior and inferior 
couits. The Superior Couits are the House of Loids, the Judicial 
Committee of the Privy Council, the Supreme Couit of Judicature, 
the Court of Criminal Appeal, and the Courts of Chancery of the 
Counties Palatine of Lancaster and Durham, and are all courts of 
record All other courts are inferior courts, whetUei they are 
courts of record or not 

5 The origin of the inferior couits, of which there are many 
varieties, may be traced back to the principle that justice should be 
taken to eveiy man’s door by constituting as many courts as there 
weie manors in the Kingdom They were pumarily the oouit 
baron (p), i^hich was incident to every manor, the bundled 
eourt( 9 ), which was only a laiger and more extended court baron, 
and the common law county courts, now piactically extinct To 
these weie added nnmeious borough and othei local couits (0i a 
variety of couits held by special officers for special purposes(«), and 
the modem county courts (t) They derived their general title of 
inferior courts because they were and are, in the gieat majoiity of 
cases, subject to the control and supervision of the Court of King’s 
Bench or King’s Bench Division as a superior court A pait of 
the original inherent jurisdiction of the Couit of King’s Bench was 
to examine and correct all errors comihitted by the inferior courts, 
whethei in matter of law or in exceeding the juiisdiction that had 
been confeiied upon them (a) 

6 The jurisdiction of an mfenor court is defined by its constitu¬ 
tion, \ibich is either by charter from the King, A$t of Parliament, 
or proscription, as amended or extended by any subsequent grant 
or legislation, or by ordei ui council made under the provisions of 
the Judicature Acts, 1878 and 1884(b) Such jurisdiction is 
generally limited to matteifi between residents in a •‘ertam locality, 
01 to causes of action arising within prescribed metob and bounds, or 
to actions where the amount claimed is under a certain specified limit. 

7 It IS in connection with jurisdiction that we find the chief 
distmctions between superior and inferior courts. The juiisdiction 
of the superior courts extends m cml cases over the whole of England 
and Wales and the town of Bei wick-on-Twued, aud over the foreshore 
to low-water mark(r), though m certain circumstances tlie jurisdic¬ 
tion may be more exteuu\e, and the couits may take cognisance of 
pcisonal actions m re8|>oot of contracts or torts though Ihe cause of 

llecds, or Crimuial Fzooeodiun in any Oourt of Becord But m Couits not of 
Bo' Old os Admiralty, Ooui'ts Cbristum, Courts Barou &c , their Begutiy of Pro 
ooedings are not properly called Records But Courts of Law held hy theKiiu » 
Crant are Courts of Record” CIsrmes de la Ley, sub voce Record), see also Jac obs, 
Xiaw Dictionary, tub voce Record. Records uo no looser kept on parriiiaeut 
«) 8m p S16, poa, and title Covxiiouis, Vol Ylll., p. 10. 

^ Seep 214, jpost 
t) See p 129, poit 

<a) E g t the Shenffls' Courts (see p 118, j>o^, the Courts of the OomtDisHioaen 
ut &wcn (see p 220, post), and tlie vsnoiuEcclesiastical Courts, for ahich See 
htls EaoLBBiAanaAi. Law. 

(<) Bee tttle CoovTV Courts, YoL YUL, p, 410 • 

W 4 Oc Lost. 71. As to junsdicbon, see p. 13, paU. 

(b) d6db37 Yict c 66,88 88—91,47 8:46 Yutc 61, s. 18, and seep. 181, 

W 1 (Siitty’e Ardhbold’a Practice, Hth ed,, p 4. 
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The Hatnre 
ofOhnitt 
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action may have arisen abroad or the parties be foreigner8(d) An 
agreement which purports to altogether oast the jurisdiction of the 
courts IB \oid, though parties may agree to postpone the enforce¬ 
ment of a claim by action in the courts until their differences have 
been settled in some other vray (e) 

Pnmd facie, no matter is deemed to be beyond the jurisdiction of 
a superior court uiiUss it is expressly shown to be so, while 
nothmg is withm the jurisdiction of an inferior court unless it is 
expressly shown on the face of the proceedings that the particular 
matter is within the cognisance of the particular court (/) An 
objection to the jurisdiction of one of the sujienor courts of general 
jurisdiction must show what other court has jurisdiction, so as to 
make it clear that the exercise by the superior couit of its general 
jurisdiction is unnecessary (</) The King's Bench, for example, is 
a court of universal jurisdiction and snpeuntendency in certain 
classes of actions, and cannot be deprived of its ascendency b} 
showing that some other court could have entertained the pai- 
ticular a( tion In an inferior coui t, other than a county coin t, unless 
the procei'dings show on their face that the cause of action arose 
within its jmisdiction, the action cannot be maintained (/i), and 
even in inferior courts with a local limit of juiisdiction it must 
appoai that such limit is not being exceeded (i) 

Auothei distmotion is that while the judgment of a supenoi 
court unieveised is conclu6ive(;) as to all relevant matiors tluueby 
decided, the judgment of an inferior couit involving a (juoslion of 
juiibdiction IS not final (k), and another is that a plaintiff is liable 
to an action for executing the process of an mferior court in a 
mattei beyond its jutihdictiou, and cannot justify under such piocesn, 
whether ho knows of the defect or not, and that the judge and 
offioeis of such a couit ate liable to an action if they knew of the 
defect of jurisdiction (/) 


(d) See title Gonfuot oi Laws, Yol YI, p ITT, aud aa to service out of 
tlio junscbclion, see p 67. po»t, and title PraciioS anii Procbduhe For the 
cmninal junadiotion, see p 5fi, poat 

(c) Scott V Avtry (1S56), 5 U L. Ooa Sll , Horton ▼ Sayar (1S69), 4 
H. * N 64d, 649, Se«tt v Liverpool Corporation (1666), J Do O ft J .ikil, 
Hraunitein v Aca^nial Heath Insurance Co (ItKil), 1 B ft S 782, and see titles 
AtniON, Vol I, p 22, ARBiiiunuN, Yol I, p 445, ond other cases there cited 
{t) HtaiitcJk V Heft (1667), 1 Wins Suuna 73, Spwrier via Cloche, [1902] 
A 0 446 


(jl) Moityn v Fabrigat (1770), Oowp 172, 1 Smith, L C, 11th ed , 604 , Derby 
{EanS V Athol {Hide) (1749), 1 Yes Ben 202, Areot {NabolAv bast India Co 
(1791),') Bro 0 O 291 , London Corporation v Cor (1867), L. R. 2 H L 239, per 
J , atp 2b0, it V •/bAtim>n(180^ 6 East, 583, aud see title PuuniKO 
<A} Rad V hme (1834), 1 O M ft B 302, Kemp v Clark (1847), 12 4 & 
647 ; 0iH,k T APPhenon (1845), S Q. B 1030 , Wadoch y Cbcyier (1754), 2 Wila 
18 ; Treivr v fTtifi (1766), 1 Term 161 Aa to the juiudiotion of county 
oourts, see that title, YoL YlII p 428 

t) Doalevn v ilfatthem (1793), 4 Term Bep 501 
/iBes title JunOMSHTS AND OrDBRS 

k) Jhr WniBs, J, u LontUm Oorporatim y Con (1807), L R 2 H L. 239, 
atp 262. 

(l) Voravta v tiloper (1737), ^^es, 30; Caertdt r Jtfbr/ev (1641), 1 Q, B 
18, Aadreuny JfiUTw (1841 j, 1 Q. B 0, Bouldm y (18501, H Q B 

8411 per Wxil>n, J in homactn Corporahea y Cox, eupra, at p 263 , sea, ai tu 
oouuty courts, that title, Yol Till p 496. 
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* The junsdiotion of an inferior eourt is nofc lost by mere non¬ 
user (m). 

8 If a court exceeds its jurisdietion the aggne\od party, or 
even a stranger, may apply to the King's Bench Division to 
exercise its ancient right of either prohibiting the judge of the 
mfenoi court from proceeding farther in the matter, or, if judg¬ 
ment has been given, of bringing up the record by rertmari m 
order that it may be quashed (n) 


eser, t. 

The Mutim 
el Covli. 

Renetyhir 
exoM of 
jortadiotloii. 


9. At common law proceedings in error lay from au} luforior AppooL 
court of record of cml jurisdiction to the King's Bench or Gounnon 
I’leas, and now in all oases where the piocedure by way of appeal 
from each a court is not regulated by some special statute «n 
appeal can be brought to the King’s Bench Division by notice of 
motion (o) 

Sfcci 2 —The Juntdu tton of Cow t$ 


Pub 8bct 1 —In Gmrtal 


10 By jurisdiction (p) 16 meant the authoiity which a court has Meaning of 
to decide matters that aie litigated before it or to take cogmsance Jnrtadl«AioB 
of matters pre<^onted in a formal way for its decision The limits of 
this authority arc imposed by the statute, charter, or commission 
under winch the conrt is consL'tuted (g), and may be extended or 
lestncted by the like means If no lestiiction or limit is imposed 
the jurisdiction is said to bo nnliiaited , a limitation may be either 
as to the kind and natme of the actions aud matters of which the 
partirulai court has cognisance (r), or as to the area over which 
the jurisdiction shall extend (s). or may partake of both thesf^'^ 
chaiactenstics ^ 


U Where by reason of any such limitation acouit is wifc"^®^ Oonucnttod 
jurisdiction to enteitarn any particular action r matter, ueith ®r I'he waiver, 
acquiescence nor the express consent of the parties can oonfi Juris¬ 
diction upon the court (f), nor can consent give a court ju* ^^^diotioo 



, J 27, // 
of imndiiM 
PP II, la. 


V. 

of 


rd 59, IT 10—17. 
>voir de fair Justice 
lity which a man 
•re him'* (Tonnes 


(m) A -O' o/ /ale of Man y Cou,1eu (1859), 12 Moo P 
Havcrtng-utte-Bcuoer (1822), 5 B & Ala 691 jlut a* fo loi 
fraakj^edge, aee p 2i5, piat, and tiUa CopYHOUlS, Yol, VI! 

(n) For these proceedings, see title Onowir Paaonox 

(o) Barltmy ShuUlewiirlh,^Viil 1 E, fi 721, soeU 8 0, 

Ip) ** Junadiction ost un dlgDity q uii homo ud por un 

en oauses de complaint faitd« vant luv " “ J unsdiction is a 
hath by a power to do Justioe in causes of complaint made r.,*- i 

de la Ley »vb twoe Junsdiotion) " There are throe eorte of p-.f_ , 

the first whereof is Tenore Phunta which is the lowest, and ^ wtboi- 

sue there or ui the King’s Oourts (♦ a, the High Ooiirt), the„_|j,„ 
of Pleas, and bv this a right is vest^ in fho 1 jord of the ^ l®*’’ • 

and he 18 the only pewon who oao take advantage (oi it, bycl/ • 

Mie thud sort m an Exempt Junsdiotion, as where the jE™ ^'^7 

that tile uihabitants shall bo suod within then ttty and nJ jl o ^ 
there is no Junsdiction that can withstand a Certiorari ^ • ponor Courts 

OrriaaeT 8mifh(1703),3 Salk 79,80"(Jaooh’sIjawDietMma 
M See p 17, poet, for the oreation of eonrte. 
if) See p 14, post 
See p 16, poet * 
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Sbot s, i( a condition which goes to the jansdiction has not been performed 
The or fulfilled (a) But where the court has jurisdiction over the 

JmlsdlcUon particular sabject-matter of the action or the particular parties, 
of Ceorts o„iy objection is whether, under the circumstances of the 

case, the court ought to exercise jurisdiction, the parties may 
agice to give jurisdiction in their particular case, or a defendant by 
ajipearing without protest or by taking any steps in the action may 
waive his light to object to the court taking cognisance of the 
proceedings (A) No appearance or answer, however, can give a 
juiisdiction to a limited court (c), nor can such a court give itself 
juiisdiction by finding foots (d) Where a limited court takes upon 
it^lf to exercise a jurisdiction it does not possess, its decision 
amounts to nothing (c), jurisdiction must be acquiicd before the 
judgment is given (f) * 


ProbibiUon 12 All lawful jurisdiction is derived from and must be traced to 
the royal authority(^) Any exercise of unauthorised jurisdiction is 
a usurpation of the royal prerogative, which is unwarranted by law 
andluay be restrained by prohibition, which is, in short, a process 
for preventing inferior courts from intermeddling with or executing 
anything beyond their jurisdiction (^) In a prohibition for want 
of jurisdiction the only question is whether the court below has or 
has fht jurisdiction, and immediately the superior court is satisfied 
thaf tho infeiior couit has exceeded its jurisdiction, the wiit mnst 
issue, whether the application be made by a party or by a stranger, 
and that no matter what stage the pioceedings below have 
r reached (h) 

’ ^ ScTB-SEor 3— Aa to Subject matter. 

Original and i X3 The jurisdiction of conrts is eithoi original or appellate, 
?ur»di*ti aiui^in either case may be unlimited or limited as to tho natuie 
** *”" of tbSl® actions and matteis of which the paiticuKr court has 
cugnin <^>^ce The Judicial Committee of the Privy Council appears 
to l>e tlT"® couit in England which has juiisdiction in every 
kind of al^'tioii, as its appellate juiisdiction is not only co-extensive 
as actions with that of the House of Lords and 

that of the Court of Judicature, but also includes jurisdie- 

tion in criroina‘^8 ^ matters, and it is the ultimate Court of Appeal from 
all civil courts ^hioh appeal does not lie to the Supreme Court 

of Judicature or nt*® ^^® House of Lords (i) 


C A , Be Aylmer, Ex parte 
T Shrepahtre County CouH Judge 


750, lo'^ter r Cjhb^tryxfod (1877), 3 Ex. D 1. 

Biaeh^ahetm 20 Q B D. 258, 262 , B _ 

(1887), 2i) ^ B D 2 * Br^ah Wagon Co v Oray, [ISes] 1 Q B 35, C A. 

(a) R. r Etttsx J\ ~ **^*<^« 1 Q> B 38, 0 A 8m an to oonaent in county 

oourts, tatle Co ^ Cotraxs, VoL VIII, pp 435, 539, 580 

(6) 8^ fa Fro AToorc (1889). 23 Q B D 395. C A. . thiUoa r Badc/^e 
(1874XL E 9a>a(»188 

(e) V BirfW®* (1750). 1 Ves. Sen 462 

W) Sork V (Iw®)- 7 a L Ces 617, 632. 

(7) nompaon r !«« (1840). 31 Eq. R 135 

^) See pet Willis, ^ ^ London Corporation v Cox (1867), L a 2 B L 

839, St p 254 • *op«f 

(h) IhA , at pu 278r^ t ^ Prohibition generally, see title 

Oaowir ’Pia ff nitt mmU in *x to pleading to tiie jimsdiction, see title PuaniKO. 
(») Stopb 28,|wit^ti®i 
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In the ease of all other courts there is some limitation, be it 
greater or less, of the classes of actions or matters of which they 
have cognisance This subject of the extent of the juusdiction of 
particular courts is dealt with under each particular oouit (k), 

14 When a court exceeds its jurisdiction by mainlammg an 
action or maltci of which it has not cognisance by law.tlio Supreme 
Court has power to issue a wiit of prohibition to resliaiii such 
excessive exercise of jurisdiction It appears that this juiisdictlon 
extends to cases in which the Judicial Committee of the Pi ivy 
Council exceeds its juusdiction (/) An excossive ezeiuse of 
jurisdiction m the case of the Iligh Couit itself can lie ohallenged 
by appeal to the Court of Appeal, and m the case of the Oomtftf 
Appeal, by appeal to the House of Lords The House of Lords, 
hoMciei, 18 the supreme tribunal, and as such is the judge of the 
extent of its own juusdiction, and there is no means of quostionuig 
or challenging any exercise of juusdiction on the part of that 
court. 

15 As regalds proceedings in divorce and othei mali^onial 
causes, the jurisdiction of the English oouits depends, m fne case 
of^divoice, on the domicil of the parties (te, of the husbai^, as 
the wife’s domicil is that of the husband) being in England ll the 
time of the commencement of the suit (m) In suits for jncncial 
sepal atiOD the rule as to domicil is relaxed m favoin of the wife,bv 
allowing her to sue when the matumonial residence is in England 
when proceedings are commenced (n) In nullity suits an English 
couit has jurisdiction, whatever the domicil or mati iriiqfnal residence 
may bo, provided that the marriage took place m this country (o) 
In suits for restitution of conjugal rights it would boem that resi¬ 
dence by both paities at the time pioceediiigs are commenced is 
sufficient to givo jurisdictidn to the English c' urts (p) 

16 As to testamentary matters, the EngUsh coni is have 
jurisdiction if the deceased was domiciled in England at the 
date of his death (q), but not, as a general rule, if the deceased 

(k) Seopo^tpcuim 

{!) JSac parte (1835), 3 Ad & Kl 710 In this case on an application 

to uaue a wnt of prohibition to the Judinal Oomniitteo, lilTTt EOAI.B, J , in 
delivering the judgment of the court, aaid “Whether are right in ao 
decreeing or not la a quMtion of practice, not of junaduffon The temporal 
courts cannot take notioe of the practice of the ecclesiasticat^urts, or entertain 
a quAfltion whether, m any mirticular causa admitted to be of ecclemashcal 
cognizance, the practice hu been regular The only uutanooe in which the 
temporal oourta can mterfere by way of prohibiting any particular prooeedmg 
m an ecdesiastioal suit, are those in which sometmng is done oontnuy to the 
ceneial law of tiie land, or manifestly out of the junsdiotion of the court" 
(tbtd , at p. 724) See title Cbowk PAAcmen 

(m) See title Ooim.nrr of Laws, Yol VL, p 262 

(n) Chnettan v Chrtehan (1897), 78 L. T 86, and sse Uilo Ookfi<tct qV 
Lavra. VoLYL.p 264 

(o) MoimU V Brernnan, [1902] P 143, at p. 144, tad see title Ckuu x lOT OP 
Laws, VoL VI, p 166 

'p) Bee title CoKFUor ov Laws, VoI VI, > 266 

^prottT Eomt(1833),4 Hag 406, ile Finter (1861), 30 L J (r H & A.* 
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was not BO domiciled, unless he leaves personal proper!^ within* 
this counUy(a). 

Sns-SEcn. S-^AtioArea. 

17 The authority of the King extends over all his subjects 
wheiever they may be, and also over all foreigners who are within 
the realm. The jurisdiction of English courts of law, how- 
etoi, is limited, first, by the stipulations contained in the enact¬ 
ments by which the kingdoms of Scotland and Ireland were 
incorporated in the United Kingdom, secondly, by the charters of 
justice, letters patent, and statutes affecting particular colonies, 
and, thirdly, by the consideration that no English couit will decide 

question where it has not the power to enforce its decree. 

xhe jurisdiction of each particular couit is that which the King 
has deh'gated to it, and this delegation has been complete, for the 
King has distributed his whole power of judicature to divers courts 
of justice (b) 

18 As English courts have no power to enforce their decisions 
in questions as to the title to land or trespass to land outside the 
realra,4hey will not entertain actions to try such matters (c) 

19. Again, ordinary offences committed by subjects of the King 
in ciWIlntrics outside his dominions, or on the high seas on foreign 
sliips, cannot be said to be against the King’s peace or against his 
Clown and dignity, and therefore by the common law, and apart 
fioin statutes, English courts have no junsdiction in such cases (<i) 

20 Personal actions of a transitory natuie (e), on the other 
hand, whether in contract or in tort, aie within the jurisdiction of 


(a) Kvan$ v Burrell (1639), 28 L J (v & M ) 82, and see title CoUFlJOr ot 
Ij 4WS, Vol VI, pp 21B f/<.C(y 

(/<) 4 Co Inst 70 " Tho King hath committed all his power ludiciall, some 

111 Olio court and some in another, so as it any would render himself to tiio judg¬ 
ment of the King in such coxe wheie the king hath committed all his power 
1 iidu mil to others, sixch a render should bo to no effect (Y B 8 H 4, fo 19) 
The King doth judge by his nidges (the King haying distnbuted his pow«r 
juditiall to several courtsV and tho King hath wholly left matters of judicature 
aocoiding to hialawes to his judges (Y B 8 H 6, fo 20)” {tlnd, 71) 

(f) Bnttah Sffuih Afrtca Co v Com^nlna rfc MocamU^, [1893] A. C 602 
The Probate, Divorce and Admiralty Division of the High Court will not grant 
an uijnnction restraining a foreigner, who has had an Ihiglia h domioil, but has 
pone abroad for the purjiose of obtaining a foreign domicil, from taking divorce 
OTocoedings m th* court of the foreign oountiy where he has acquired such 
donuoil {VaiHbrpuh v Vardopulo (1809), 26 T L B 618, 0 A , and weHvman 
V Helm (1883), 24 Ch D 681^r OoTTOS, L J , at p 6J6 
(d) Pollock and Maitland, History of Engbsh Inw, Vol 11, p 461 
{t} Dmlvm V MatthewB (1792), 4 Term Eep 503 “ It is now too late for us to 

inquire whether it were wise oi pohtic to moke a distmotioQ between transitory 
and local mtions (see title AoTiew, Vol I, p 60), it is sufficient for tho courta 
that the law has settled the distinction, and that an action quart dautum /regti 
18 local We may try aobons here which arc m their nature transitory, though 
ansinf out of a transaotion abroad, but not suoih as are m their natu^ 
local (per Buujib, J , i6ui, p 604), PAtttips v Eyre (1870). L E. 6 Q B 1, 
Ex Oh. *' Our courts are to be more open to admit acbons founded upon 
foreign tran^tiobs than those of any other European country, but then ate 
restnotions in respect of locahty, which exclude some foreign onuses of 
altogefther, namely those whiidi would be local if they arose in England, such 
u trespass to land, and eyen with respect to those not falbng within that 
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* English eourta, eyen though the cause of action arose abroad^ and 
even an action m respect of an assault committed by a foreigner on 
a foreigner abroad may be tried by the courts of this country if 
procMB can be properly served (jf) 

21 By the common law there was no power to try ofTeuces com* 
mitted by foreigners on board foreign ships below low-water murk, 
though within the territorial waters of His Majosty's dominions (g), 
but in 1878 such ofTences were brought within the jurisdiction (k). 

22 All English courts, however, have not the whole of this 
jurisdiction Thus, the courts of the counties palatine, county courts, 
and borough and other local cml courts, have only had a jurisdiction 
limited m aiea conferred upon them, and the jurisdiction of such 
courts IB stnctly limited to the precinct defined by the statute or 
royal grant bv which they are created or regulated (f) 

23 In the case of such English courts as do nut possess juris¬ 
diction extending over the whole of England, but only jurisdiction 
limited to some particular precinct, there is by the common law no 
power to order the service of the writ of summons outside the area 
of jurisdiction (u), but this power has been coiiferied on many 
courts by statute or by statutory Buies and Orders (6). 

Bbot 8 — Creation of Coui is 

24 Courts aie created by the authority of the King as the 
fountain of justice (c) This authority is exeicised either b^ 

desonption, oar courts do not undertake uniVfieal jmisdicfion ” {per Wirr&s, J , 
tbtd, at p 28) 

(/) Down to Lord Mansfield's tune it was donbted whether a tort committed 
ahro^ could he tnod here, hut m Moityn v /'aftnjraa (1774) I Smith, L 0, 
11th ed , A91, it was decided that the junsdiction of tlie English courts extends 
so far, see Bntuh Stmth Afrieer Uo v Companhia de ^mtmhque, [1893] A 0 
602, at p 614 

As to foreign soreroims and governments, see titles Aotiok, Yol I, p 18; 
CoNFLici OF Laws, VoT VT,p 232, and as to diplomatic offltois, see titles 
Action, Vol I, p 19, OoNSiirimoNAi Law, Yol VI, p 428 As to both, 
see also title Criminai, Law and Procfdurp, p 214, pout 

In 1827 the I^aw Officers of the Crown advistMl that nnthor the Ihplomatio 
Pnvileges Act, 1708 (7 Ann. c 12), nor any constiuctiou which could properly 
he 'laced upon it, extended so far as to pitdoct the mere servants of ambussaduts 
from arrest on criminal charges Jjord Dudley, who was then Secretary of 
State for Foreign Aflairs, informed the Govriumont of the United States th it 
when a servant of a foreign minister was charged with a onminal ofience the 
magistrate ordering the arrest would take the proper measures for appnsing 
the minister, either by personal communication or through the Foreign Office, 
ol the fact of a warrant having been issued before any attempt would he made 
to execute it, m oidei that the oonvemence of the minister might bo consult'd 
as to the tune and manner of execution of the wan ant 

(v) B V Aewn (1876), 2 Ex D 83, 0 0 11 

I A) Temtornil Waters Junsdiction Act, 1878 (41 A 42 Yict c 73) 

(t) See as to the jurisdiction of these courts, pott, under each parbcidor 
eourL 

(a) As to servioe out of the junsdiehon generally, see p 61, met 

(b) As t o service out of jurisdiction in county courte, see title ObDimr OoTiaTB, 

Yol. Viii-, 472,477, and in other courts of limited jurisdiction, r* under 
the several particalar coorts, post ' 

(c) Bao. Abr tit Prerogative (D) (1) “All j^urisdiciiooi exerodwl m thew 
Eingdonie, that are in obedience to our King, is denved_froxn the Crown, and 
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Hwt s. statute (^), charter (c), letters patent (/), or Order in Goanoil(p). 

Creation of In some cases a court is held by prescription, as having exist^ 
OonrtB from time immemorial, iivith the implication that theie was at some 
time a grant of the court by the King, which has been lost Qi). 

An Act of Parliament is necessary to create a couit which does 
not proceed according to the common law(t) The Eling, however, 
may grant a court with jurisdiction to hear and determino actions 
accoiding to the common law, either limited or unlimited (k) The 
King may also giant the franchise of cognisance of pleas, by which 
the grantee obtains cognisance of all pleas withm the limits of the 
giant, which are commenced in otW courts than that of the 
grantee (0 The King may also grant an exempt juiisdiction, 
whereby the inhabitants of a city or borough may not be sued except 
within that city or borough (m) 

The proposition that an /Let of Parliament is necessaiy to create 
a com t the procedure of which is not according to the common 
law IB subject to the qualification that it does not apply to a Grown 
colony, properly so called, that is, a colony which has not received 
a giant of representative government In the case of such a colony 
a bishopiic may be constituted and ecclesiastical jurisdiction con¬ 
ferred by the sole authority of the Crown, yet letters patent granting 
such jmisdiction will not have any effect or operation in a colony 
possessed of an independent legislature (n) 


the laws, vbefher of a tempoial, ecclesiastical, or military Qature, arc called 
his laws, and it is his praiogahve to take oaro of the due execution of them 
Heuco all judges must donve their authonty from the Grown, by some com 
muiston waiiantod by law, and must exercise it in a lawful manner, and 
without any the least deviation from the known and stated forms " (ifrici) See 
also title CoKsiiTUTiON^iL Law, Tol VI , p 402 

(d) As in (he cose of the former Oouit of Common Pioos by Magna Carta, and 
in tho case of the Supiemo Couit of Judicntuie by the Judicature Act, 1673 
(dto&37 Vict c G6) 

(r) As in the case of the High Courts in India (Statutory Buies and Orders 
Bevised, Yol YT , India, pp 3,16, 28, 41), and in the case of the Civil Courts 
of Bf cord granted to boioughs m England, see pp 138 et eeg , post 
(/) For lustauro the Newfoundland Act, 1824 (5 Oeo 4, c 67), gives power 
to His Majestj, by his Charter or Letters Patent un^er the Great Seal, to 
institute a bu^nor Court of Judicature in Newfoundland > The court, however, 
was instituted by charter (Statutory Boles and Order4 Bevised, Yol IX, 
Newfoundland, p &) \ 

(ff) As in the case of the Cj pros Courts of Justice Or^r, 1882 (Statutory 
Buies and Orders Bevised, Yol V, Foreign Junsdiction, p 341} 
i (h) As m the cose of the Court of Arundel, see p 138, post 
(0 IMuell V (kford Umvtrnty (IbSO), 2 Vent 33 ** Not court other than 

mioh ns pioieotl according to lav can m, unless by presen ption or Act of 
Failiament," pa eunam, tbtd , p 31, Hatai (Buhop) (1864),, 3 Moo P C 0 
(K. B } US, at p 1S2 1 

(k) S Com. ihg tit Courts (P, Ih p 315 v 

(l) Hampton v PSittiM (1627), ralm 456, Carih ▼ XisMehfl (1668), Hard. 

761 / 


565; (1886), 16 Q. B 1) 

(m) Otomr Smith (1703), 3 Salk 79 
In) Be Jtfatal {BtaKop\ aupra, at pp 151, 152 
DKKOnB AMD CoiDKIXS 


See, goneroU/y, tiUe Hxm* 
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Part 11.—The High Court of Parliament. 

Sect 1 —The Home of Lords. 

Sub Sect 1 — C<miitut\on, 

25 The House ol Lords consists of (1) the peers of the realm—that Comtieatfon 
18 to say, of the peers of England, the peers of Great Biitain, and 

the peers of the United Kingdom, sixteen representative peers of 
Scotland (elected for each Parliament), and twenty-eight representa¬ 
tive peers of Ireland (elected for life), and (2) the lords spiritual— 
that IS, the two Archbishops, the Bishops of Loudon, Durham and 
Winchester, and the other English bishops except the eight 
junior bishops. The Bishop of Sodor and Man has a seat but 
no vote 

Bud-Ssot i—Jurudtdton. 

( 1 ) Oivfinal Jurudiclionm 

26 The jurisdiction of the House of Lords Is original and Original 
appellate The original jurisdiction arises in the following cases — juriirticuon. 

(a) Tnal of a Peer or Peereaa for Treason, Felony, or Miapttaion 

27 Where it is alleged that a temporal peer or peeress (e), Tmuon, 
whether of the United Kingdom or Ireland, has committed treason 

or a felony, or misprision of either, then, if Parliament be sitting, 
the House of Lords has jurisdiction to try the accused In cases of 
misdemeanour a peer is triable by a jury as other persons are ( p) 

A peer is appointed, on the address of the Lords, as Lord High 
Steward pro Me vice (q) to preside over the court, but he has not 
judicial functions beyond hia fellow peers The statutory provision 
as to summoning all peers (r) applies to trials i i the House of Lords 
as well as to trials in the court of the Lord High Steward («). 

(b) Impeachment 

28 The original jurisdiction of the House of Lords also arises impeauh. 
on an impeachment of any subject, either peer dr commoner, by the 
House of Commons (t) This is the most exalted form of criminal 

(o) Bishops have not the pnvil^e of tnal by the House of Lords Bee as to 
treason, titles OoESTxnmoRAL Law, Yol Vl , p 346, Obiminal I 4 AW and 
Peoobdubb, p 450, post 

(») B T Kom* {Lord) (1612), I Bulst 197 

( 9 ) See Jonnals of the House of Lords, Yol OXXXUI, 1901, Jul> 18 
The Lord High Steward (SeneeohaUas Anglue) This office is very ancient, 
and existed baore the conquest " et aeundum esl quod ejua offlaum eat auperui- 
dert, d legvlare sub rage, d tmmedtaie pod regsm Mum rtgnim Anglics, d omv<a 
flunwtrof Ugum infra %dsm regnum tmponhu poets d guertarum** (4 Co lust. 

68) This u, howeTer, not necessary for the oonstitntion of the court (see 
143) l^metimes no l<ord High Steward is appointed , m such a case the 
Lord ChanoeUor presides m his capacity of Speaker of the House of Lords 

(r) Treason Act, 1698 {7 & 8 Will 3, c 8), s 11 

(•) Tnal 0 /the Sdrlef Kilmarnock {Hid), 18 State Tr 448, and nee p 26, 
peat, 

(Q ISia latest instances of an impeachment are the cases of Wanen Haslings 
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pioceduro, and has this pecuhanfy, that, while in other eases a 
pardon may be pleaded in bar, a pardon cannot be pleaded in bar 
of an impeachment by the House of Commons (u) The Grown 
may, however, jiardou the offender after conviction If the 
acrii'ied is a peer, a Lord High Steward is appointed, for the occa¬ 
sion, to preside, while if a commoner is on his trial either the Lord 
Clianeellor oi the Speaker of the House of Commons presides 

(c) IJtlh of Aitaxuder 

29« The procedure against accused persons by Bill of Attain¬ 
der (a) or Bill of Pams and Penalties is legislative in form, the Bill 
going tliiough all the stages of other public and general Bills, but 
the accused is entitled to be defended by counsel and to call wit¬ 
nesses before both Houses, The concunence of the Grown, 
teslihed by the royal assent to the Bill, is necessary m this manner 
of piocccding The Bill is usually introduced in the House of 
LokIh, but m the case of Bishop Atterbury it was introduced m the 
House of Coiunions 

(d) /ruA Ihvorot Bills 

30 Another foim of oiigiual jurisdiction m the House of Lords 
is in the case of an li isli Divoi ce Bill (y) The courts in Ireland 
having only power to grant a divorce a mensa el thoro, an Act 
of Pailiament is necessary to dissohe a maniago of persons, 
ha\mg an Irish domicil JDivotco Bills are always intioduced m 
the lioiiso of Lords Tlie standing orders require the Bill to con¬ 
tain a clause prohibiting the mairiage of the lespondenfc with any 
poison with wiiom adultery is alleged This clause is always struck 
out in committee (£) A repoit of the previous proceedings is pre¬ 
sented to the House The Speaker of either House may issue a 
wan ant foi the examination of witnesses m India (a) If this is 
done, the pioceedings aie not inteirupted by a prorogation or 
dissolution of Parliament Diioice Bills are committed to a com¬ 
mittee of the whole House Counsel are heard and witnesses 
evammed on the second leading of the Bill 

(e) Chtimt to Peerages and Oftces of Honour 

31 The House of Lords also, by a committee of privileges, 
exorcises jurisdiction ovei claims to peerages Its jurisdiction in 

in nss, and of Loid MolyiUe m 180o As to tbo extent of the jurisdiction, see 
Lord Bochesters R epo rt of Pioceoduigs of Imjieachmouts (Hataell, Precedents 
of Parbament, \ ol IV , Appendix No 10, p 307) 

(u\ Act Bettlemenf, 17(K) (12 A 13 Wm 3, c 2), s 3 

A hill tu declare a jierson attainted—that is to say, under the stain or oor- 
raption of blood fm-merly incurred by a criminal condemned for treason or felony. 

^ Before the passiue of the Matnmonial (^uses Act, 1857 (20 ft 21 Yiot 
0 So), luainages m England were not subject to dissolution by the Ecclesias¬ 
tical Courte, whub bad-'jurisdiotion in matrimonial causes, and the only 
manner of dissolviog an English marriage was by Divorce Bill, m the aame 
manner as is now neoeasory in the case of In^ mamages Sinte the passing 
of the Indian Divorce Act (Act No IV of 1869) a Bill is no longer necessary 
in order to dissolve an Indian marriage 

(z) Standing (Aders of the House m Lords, No 1Tb 

(a) Divorce Bills Evidence Act, 1S20 (1 Geo 4, c 101) The Lord Ohanoellcr 
u Speaker of tiie House of Lords, see title Cokstitutionai. Law, Yol Vll , p fiS 
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thiA respect biimb on reference from the Grown (b), nnd the decision 
of the committee is by way of resolution The Ciown, however, 
may act on the report of the Attorney-General wiihuut referrmg 
peerage claims to the House of Lords (c) Smce the hme of 
Charles U. clauns to peerages, where there is any doubt, have been 
uniformly referred to the House of Lords, and the docision there 
has been acted on by the Crown (d) 

In peerage cases there are two questions, one of law, that of 
the existence and nature of tlie dignity, the other of fact, that 
of the descent of the claimant. A decision on the first point, that 
of law, IS apparently not conclusive as to persons other than the 
particular claimant and those claiming undoi him (r) A decision 
on the second, that of fact, is not conclusive, at all events against 
other claimants. 

(f) Controverted EUetim* of Repreuniattve Peiurt of Scotland or Ireland 

32. The House of Lords has jurisdiction to decide questions as 
to contested elections of the sixteen representatives of the peeiage 
of Scotland (/} and of the twenty-oight repiesentatives of the 
peerage of Ii eland (g), and also questions of claims to vote at such 
elections. The piocoduie is as m peerage claims (/t) 

(g) Coniempi or Breath of Pnvilega of the Hauae 

33 The House of Lords also exercises a juiisdiction over 
pel sons guilty of contempt, or broach of the privileges (i) of the 
House in such a case the person complamcd of is ordered tu 
attend the House The House has power to impose a fine, as well 
as to imprison an offender The imprisonment (4) may be for a 
fixed time, and may extend beyond the termination of the session. 
If the term of the imprisonment is not fixed, it lemams ui doubt 

(i) Petitions w«ve originally lieuid before the King It Purhamont (Pot Par] 
V 441 , £ot Pail, 3 Hen 6 , Filth Beport of the Oouimittee on the llignity of 
a Peer of the Eealin, 198, 227) In 39 UIiz Thom, is, Lord de la wlur, 
petitioned the Queoo as to his precedence in Parliament. The Clueen referred 
the question to the House of Lords, and the House to a comimttee (Be 
la Warr^e Ujord'^ Caee (1597), 11 Co Itep 1} 

(e) The last time the Crown determmed a peerage clo^ without leference to 
the House of Loids was ui the case of tho < Uim of Mr ^Idinsy to the barony 
of x''itzwalter This claun was oiigmolly icferred to the House of Lords, but 
Parliament was prorogued before a decision was come to, tho claim was then 
heaid before the Pnvy Council, who decided lu favour of the oloimunt 
19th January, 1669-70. The wnt of summons issued 10th Fehruaiy, 1669-70 

(d) See Thud Beport of the Committee on the Dignity of a Peer of the Kealm, 
p 52 See also title PfiEnAOES Aim otbee Dionitibs. 

(e) Cruise on Digmties, p 320 

(f) Union with Scotland Act, 1706 (5 & 6 Ann o 8 }, Scottish Beprosentative 
Peers Act, 1707 (6 Ann. a 7S) (o 23, Buff } , Bepiesentative Peers (Scotlund) 
Act, 1847 (10 & 11 Yiot 0 . 52) 

fp) Umon with Ireland Act, 1800 (39 & 40 Ceo. 3, o 67), art 4 

IE) See supra 

(i) &r Erskme May divides breaches of privilege mto four dlassoB (1) dio* 
obedience to general orders or rules of the House, (2) disobedience to particular 
orders, (3) mdigmties offered to the charaotsr or proceedings of Fatiiament, 
(4) assaults upon orensults to members, or xeflectioDs upon*their diuractor or 
conduct m Parliament, or interference with the ofihoers of the House m disehargs 
of their duty 

(k) The imprisonment is by way of attachment 
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whether the prisoner can be discharged on hc^etu corpus after a ' 
pi orogatum (i) 

(2) AppdlaU Jurudtetion 

34 An appeal to the House of Loids lies (m) from any judgment 
01 Older of the Court of Appeal in England, or of any court m 
Scotland or Ireland fiom which error oi appeal lay to the House 
ot Loids by common law or statute (a) An appeal also lies from 
a decision of liie Couit of Cnmmal Appeal to the House of Lords, 
when the Attorney-General certifies that a decision of that court 
involves a point of law of exceptional public interest, and that it is 
desiiable that a furthei ajipeal should be biought (o) 

35 If Parliament is piorogued, the House of Loids may by 
01 del appoint days for the hearing of appeals, and if Parliament is 
dissolved, His Majesty may by writing under the sign manual 
authoiise sittings for the heating of appeals during the dissolution 
of Parliament (ji). 

BUB-blOT 2 —Judija 

36 In tiials of poeis before the House of Loids and on im- 
pctichincnts, all the membeis of the House (o) aie equally judges of 
law and of fact, and though a High Steward may be appointed to 
proBido, ho has merely to legulate the proceduie, and is a judge of 
law to no gi eater extent than any other peer Ho has a vote in the 
same manner as other pceis The High Steward has the title of 
“ His Giaco” (b) 

In the case of proceedings before the Committee of Piivileges, 
the members of the committee are judges of law and of fact (c) 

Ill the exeiciso of the appellate jmisdiction of the House of 
Lords, no appeal can be heard (d) unless there be present three of 

U) yoo May, Pailiainontaiy Piactioe, 11th od., pp 81, 92 

{?>() Appollale Jumsdiction Act, 1S76 (39 A 40 'Vict c 09) There u no appeal 
Rfi tu costa only iSat/ Vo v fifime, [1903] A 0 123), or as to small 

(•irois in ocrouiits {The M.arwMa, [1907] A C 241), as to appeals generally, 
w'O Ycorly Supremo fourt jmctno, 1909, p 1730 

(n) That is to sa> , appeals to the House of Loids now he fiom the Oourt of 
Session, the Connmssion of Temda, and the Oourt of Exchequer (Exchequer 
Court (Scotland) Act, 1707 (6 Ann c 63), s 20), m Scotland, and the Supreme 
Court of Ii eland 

(o) Cuminal Appeal Act, 1007 (7 Edw 7, o 23), s 1 (6) See title CaucWAl. 
Law aad PiiocEiiiniB, p 433, 

(jv) Appellate Junsdiotion Act 1876 (39 & 40 Yict c 59), ss 8, 9 The 

S ocodure of the JHoube of Lords u regulated by the Standing Orders of the 
ouSe, Hud IS dealt with under title PaiUiIAJISNT 

(o) The hisbops have a right to be present at ciimiual trials by the House of 
Iiorda, but by the canou they are prohibited from voting in capital cases They 
therefore ask leave to be abseut from the j udraent, and this b^g granted, they 
with^w under protest, "saving to themselves and their sucoessorsaU such 
righie m j udicature as they have oy law. and by i^ht ought to havei.'' For full 
form of this piotest, see Lords’ Journal, Yol CXXXm. 18th July, 1901 
13 V the Ooiutilutions of darendon it was dedared that biahops ought to 
tiko port m trials in the King s Court iintad it cornea to a question of life or 
limb la the iqhe of Bills of Attainder, the procedure being l^slativeibishope 
Can take loll part in the proceedim^ 

! l)) Campbw, Li\es of the Chancellors, Yol, 111 ■ p 657, note, 
cj Itfay, Parhameutary Praotioe, llth ed , p 88 
d) Appellate Jnilwhctton Act, 1876 (39 ft 40 Vict o. 59), a 5. 
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the following perBons: the Lord Chancellor, the Lords o! Appeal saav,!* 
in Ordinary, and such peers of Parhament as haye held high TheEvMM 
judieisl ofiGioe, that is to say, as have been Lord Chancellors, paid of Loras, 
judges of the Judicial Committee of the Pnvy Council, or judges of 
the Supreme Court of England or of Ireland, or of the Court of 
Session («} The Lord Chancellor, if present, piesidos oyer the 
judicial dehbeiations of the House in appeals (/). 

37 The Lords of Appeal in Ordmary are appointed by letters iMtds of 
patent (p) The qualihcation is either to have held high judicial Appeal 
office for two years, oi to have been for fifteen years a piactising 
hamster in England oi Iieland or a practising advocate m Sco^ 

land The tenure is during good behaviour (fi). There are now 
four Loids of Appeal in Ordmary (t) Each receives a salary of 
Jgfi.OOO a year (k), and after sei vice, including previous service in high 
judicial office, of fifteen years, may have a pension granted to him 
of £%750 a year (0 A Lord of Appeal m Ordinary is entitled to sit 
and \ote as a member of the House of Loids duiing bis life (m) 

38 The lay peers have, strictly speaking, the same right to L^iypcon. 
vote on judicial questions as they nave on other questions This 

light, however, has fallen into disuse, and smoe 1883 no lay peer 
has attempted to exercise it (n). 

39 The House of Lords has power in all cases to call on the AttonduieA 
judges to attend and assist them m their deliberations by giving Judges 
their opinion on any pomts of law which may arise in any exercise 

of the judicial functions of the House This is frequently done in 
the case of pc eiage claims The House, however, need not agree with 
Che advice of the judges The Attorney-General and the Solicitor- 
General may also be called upon to advise the House, and they, hke 
the judges, are summoned as assistants at the opening of each Parlia¬ 
ment Such of the Privy Council as aie called by writ from the 
Clown to attend may also be called upon to acvise the House (o). 


Sob-Sbot 3.—0^c«ri 

40 The officers of the House of Lords when acting in a judicial Offleon of 
capacity are the Cleik of the Parliaments, the Gentleman Usher of 2^^®* 

(e) Apiiellate Junsdiction Act, 1676 <39 & 40 Tict 'o 66), b 26, ^p^ate 
Junadiction Act, 1887 (60 A 51 Yict c lO), a. 6 A deciBion of the SouBe of 
Lords on a quesUou of law is binding upon the House (London County 
V London Tramway* Co , [1898] A C 375) 

(/) See title Constitutiokal Law, Vol Vn , p. 66, for the office, dutioa, 
and pnvilegoB of the Lord Chancellor 
(o) Appellate Junsdiction Act, 1876 (39 A 40 Yiot c 69), a 6. 

<A) . .. .. . 


offices of the pud judges of the Judicial Committee 
(1^ i^gellate Junsdiction Ax/if 1876 (39 A 40 Yict. c 69), s 6, 

Api^Uate Junsdusiaou Act, 1887 (60 A 61 Yiot. o 70), s 2. 

(n) Thu was in the caadotJiradlaugh v Clarhe (1883), 8 App Cob HM, whsie 
Lord Beahait, a lay peer, gave his judgmuit, which was in agreemt'iit with that 
of Lord Blackbubib, who mssonied fiom the rest of the law lords See Hay, 
Pariiunentary PraoUce, llth ed , p 360 

(o) Lnds* UUmding Oiden, 6, 7. 
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the Black Bod, the Clerk AsBiatant, the Beading Clerk, and the 
Sergeant-at-arms. 

The Clerk of the Parliaments (p) and the Gentleman Usher of 
the Black Bod are appointed by the CSrown under letters patent. The 
Sergeant-at'^arms is also appointed by the Crown The Clerk 
Assistant and the Beading Clerk are appointed by the Lord 
Cliancellor (q) 

The duties of the Clerk of the Parliaments aie to make records of 
all things transacted by the House The two clerks attend and 
take mmutos of all judgments and orders 

The Gentleman Usher of the Black Bod executes warrants for the 
commitment of persons whose imprisonment is ordered by the House 
and assists at the introduction of peers and other ceremonies 

The Sergeant-at-arms attends the Lord Chancellor with the 
mace, he also executes orders of attachment on poisons who are 
not in London or Westminster 

Sect 2. —The Home of Commons, 

SuB-SaoT. 1 — Jun$dtctum 

41. The juiisdiction of the House of Commons appears to be 
confined to Bills of Attainder and of Pams and Pen^tios, Divorce 
J3ills, and proceedings agamst persons for breach of privilege or for 
contempt The proceedings before tho committee on a private Bill 
in respect to the proving of the preamble are also an exeicise of 
a ^uast-judicial jurisdiction (a) 

42 In the case of Bills of Attamder and of Pams and Penalties 
witnesses are heard and the accused is entitled to be represented by 
counsel on the committee stage (h) In the case of Divorce Bills, 
after second reading the Bill is referred to the Select Committee (e) 
on Divorce Bills (d), which committee requires evidence to be given 
before them that an action for divorce has been brought before a 
competent couit and judgment obtamed therein (t) When the 
petitioner has attended the House of Lords on the second leading, 
the committee are to reqmre him to attend before them to answer 
any questions they piay think fit to put to hmi(/) 


(p) Ou entering Hu oiEco tHe Clerk of the Parliaments makes a declaration 
under the PiomuHory Oaths Aot. 1868 (J1 & 32 Yiot. e. 72), to make true entries 
and records of -what is done in Forluunent, and to keep such thin{» secret and 
not to disclose them before they aio published, except to such as to^ ought to 
bo disdosed to The full text of the dedaiation will be found m Lords’ Journal, 
Vol LXXXVIL, 23Qi June, 1856 p 244 
tq) Clerk of Parliaments Aot, 1824 (5 Geo 4, c 82), s 3 
(a) Formerly the trial of election petitums-was referred to a select committee, 
but iks rorhamentory Meotions Aot, 1868 (81 & 32 Yict o. 128), s. II, irans- 
feixod thu jurisdiction, and it u now exercued by judges of tbe High Court 
(see ti^e JiLbctions) 

J h) See P 20, ante 

o) a Sfloct oomimtteo u one appointed by the House to ooosider any matten 
erred to it, or any oomiiutted to it (May, Parliamentary Fractioe, 
llthed,p 400) 

(d) Standing Order 208 of tbe House of Oommons. 

(e) Titd 190 

(/) JM. m. 



Part II —The High Ccmn or Pabuamsmt. 


In proeeedings against persons lor breaoli of the privileges of 
the House, the piooeduie is snoilar to that m the House of Lords, 
but the House of Commons only pumahes the offender by impiison- 
ment, and not by fine ( 9 ), and the imprisonment is not lor a fixed 
period, but is during the pleasure of the House. A prorugatuon has the 
effect of entitling the offender to be immediately dibcharged If 
tins is not done, a writ of habeas corpus will issue (h). 

Sub-Sect %—OJJim‘s 

43 The offioeis of the House of Commons aie the Under- 
Clerk of the Parliaments to attend upon the Commons, usually 
called the Clerk of the House, the Clerk Assistant, the Second Cleilc 
Assistant, and the Sergeant-at arms 
The Clerk of the House is appointed for life by the Crown by 
letteiB patent His duties are to **make true entries, remem- 
biances, and journals of all things done in the House " (t)< He 
signs addresses, votes of thanks, and ordeis of the House, he 
has the custody of all records and doouments, and is responsible 
for the conduct of business in the departments under his control, 
and he also assists the Speaker and advises members on quesUons 
of order and the proceedings of the House On the election of 
a Speaker he puts the necessary questions, as ho does on the 
adjournment of the House in the absence of the Speaker (k) 

Tho Cleik Assistant and the Second Clerk Assistant are appointed 
by the Ciown under the sign manual on the recommenaation (<i 
the Speaker Their duties are to take notes of all the pioceedmg 
and votes of the House, from which the Journal is piVparod Ti»oy 
are removable only on the presentation to the Crown of an address 
by the House (0 


(y) Tho House of Couunoot has never panished a l oach of piivilege by fine 
Binte 166b (May, Parlmmentary Practice, lltt ed , pp 91,93) 

(A) >iUickdale v Hamard, Parliamentaiy l^apeis, 18.19 ('2SJ), p 142 See also 
BuratU v (1811) 14 East, 1 "Thepowei of the House of Oommous to 

oouumt for contempt stands upon the ground of rooson and neoessity indepondeut 
of any positive authonties on the subject, butetis idso made out by the evidoouo 
of usage and piactice The resolution of the Hoyss that Uie plaintiff had 
been guilty of a broach of its privilegex and the order made for his com¬ 
mitment for that offence were m conformity to thmr power The warrant 
issued by the Speaker was made iii tho due exeoubon of their order " (prr 
Lord Eix&NBOBOuaH, CJ, at p IfiS), and liradlauqh v Qoeaett fl884), li 
Q B D 271 The House of Ooi^ons has the exclusive power of mterprotirig 
the statute so far as the regulation of its own proceedings within its own walls 
IS canoemed, and oven if that interpretation should be erroneous, this court 
has no power to mterfere with it directly or indirectly " (per Htephee, J , at 
p 280) In the case of a writ of habmt corpus hmag applied for the custom m 
now for the Seigeant at-arms to make a retom Tm courts of law, howcii r, 
have no junsdn^on to, and will not, inquire into the cause of oommitmrnt, oor 
admit the prisoner to bail (Case of tbs Shenff of Middiestat (1840), 11 Ad L EL 
273) As to the powers of the House of Oommons over members, ekjo title 
Pabliameht 

(^ He makes a decdaration under the Ftomiasor^ Oaths Act, 1868 (31 ft 82 
Tiot 0 . 72), to make true entnes, remembrsnoea, andjonroals of the things done 
and pasm m the House of Commons • 

{fii ICar, ParhamentaiT Prsctioe, llih ed , pp 200, 20L 
(f) House of Commons Offices Act, 1856 (19 ft 20 Vict o. 1). 
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The Sergeant-at-armB is appointed by the Grown under a 
warrant to the Lord Chamberlain of the Houeehold and letters 
patent His duties are to arrest and to have the custody of persons 
ordered to be imprisoned for breach of privilege (m). He may be 
removed on an address from the House (n) 


Part III.—Court of the Lord High Steward. 

44 If a peer has to be tried for treason or felony when Parliament 
IB not sitting the trial is had before the Court of the Lord High 
Steward of England (p) Tn such a case a commission is issued 
appointing some peer Lord High Steward and requiring such peers 
as he shall summon by his precept to be attendant on him In 
early days it became the custom to summon only a limited number 
of peers to the court, but in 1695 (p) it was enacted that all peers(q) 
having a right to sit and vote in Parliament must be summoned 
in the case of trials for treason or misprision of treason In the 
case of a Inal foi felony this Act does not apply (a) No case of a 
trial before this court has occurred since the Revolution (1689) (p) 

No general appointment to the office of the Lord High Steward 
has been made since the office merged in the Crown on the 
accession of Henry IV on the 30th September, 1899 Appointments 
are, however, made pi o hdc vice on the occasion of a coionation or 
the trial of a peer (c) 

46. After indictment and the findmg by a grand juiy of a trne 
bill id), the procedure m the Court of the Loid High Steward is 
generally as in other criminal trials The Lord High Steward is 
solo judge of law and practice The veidict is by vote Each lord 
tries m turn, beginnmg with the junior baron, giving kis decision 


(m) The Sergeant-at-ams is justified m breaking opeu doors to effect an 
arrest {Burdett v Albot (1811), 14 East, 1), but be may not remam m the 
bouse, if the person who is to M arrested is absent, to await bis return (Eoward 
V Omett (1842), Oar 380) 

(n) May, Parliatnentaiy Practice, 11th ed , p. 204 

(n) The first instance on record of the bolding of this court was on the trial of 
John, Enrl of Huntingdon, m 1400 See 3 Co Inst 28—dO, and Y B (1399), 
Miob 1 Hen 4, No 1, fo 1 Tbu record baa, however, been attacked as not 
being authentic See Haroourt, *'Hu Grace the Steward and the Tnal of 
p 416, and, on the other hand, Pike, Constitution^ History of the 
Honse cl Ijords,p 212 However, in 1499 the tnal of the Earl of Warwick waa 
undoubtedly held before the Court of the Lord High Steward 

(n) 2^flson Act, 169A (7 ft 8 Will 3, o 3), s 11 

[A 1,9 , the lolds temporal (see Pike, (Constitutional History of the House 
of iibids, p 219) The last loim apmtaal who sat and voted in the Court of the 
Lord ^gb Steward waa Thsmas Doewn, Prior of St John of Jerusalem, at the 
tnal of the Duke of Buckingham m 1A21 

(o) Sea also 2 Hawk. P 0,7th ed, o 44, as 7, 8 

(h) Lord Hdamete was tned for high treason m the Court of the Lord High 
Steward in 1886 (11 State Tr. 810) 

(c) See title OtwsTmmoirax. Law, Yol. YL, p 829 

(d) The oommisaion of the Lord High Stewanl anpowera him to aend for the 
bill 



Part IIT.—G017RT or ths Loro Hioh Steward. 

*08 guilty or not guilty ** upon my honour/’ The Loi d High Stowaid 
has no vote When the tiial is concluded the Lord Hij^ Steward 
breaks his staff in token of the termination of his tenure of office. 
The judges are invited to attend and advise on points of law ( 0 ). 


Part IV.—The Judicial Committee of the 

Privy Council. 

Sect. 1. — Constitution. 

46 The juiisdiction of the Sovereign in Council aiises out of tho 
common law and the royal prerogative, but in most instances, so 
far as the United Kingdom is eonceined, this jurisdiction has been 
transferred to the ordmaiy courts of law. An appeal, however, 
in certain cases fiom the United Kingdom, and m cases from courts 
having jurisdiction outside the United Kingdom, to the Sovereign 
in Council still exists. 

4^ In 1833 the Judicial Committee of tho Privy Council was 
constituted (/) The committee consists of the Piesident of the 
Council, the Lord Keeper or first Lord Commissioner of the Great 
Seal of England, and all privy councillors who have held these 
offices, or hold or have held high judicial office, that is to say who 
have been lords of appeal in ordinary, judges of the Supreme 
Courts of England or Ireland, or of the Couit of Session m 
Scotland (y). The Sovereign may also by sign manual appoint 
two othei privy councillors to be members of the committee {h) 
Privy councilors who are or have been judges o ihe Supreme Court 
of the Dominion of Canada, or of a superior court in any of the 
provinces of the Dominion, or of New South Wales, New Zealand, 
Queensland, South Australia, Tasmania, Victoria, Western Australia, 
the Cape of Good Hope or Natal, or of .any other British posses¬ 
sion fixed by Order in Council (t), or chief jijstice or justices of 
the High Court of Anstraha, or chief justice or judges of the 
Supreme Couit of Newfoundland, or judges of a superior court of 
the Transvaal or of the Orange River Colony (k), are also members 
of the Judicial Committee. 


(«) Ab to the procedure groerally. see 2 Hawk F 0 , 7ih ed , o 44, and 
Femrt' (Earl) Cate (1760), Fost. 198, 142, and aee p 270, pott, 

(/) Judicial Oommittee Act, 1633 (3 A 4 Will 4. a 41) 

Share wtte formerly four paid judges of the Jodicud Oommittee, hut undor 
the proyiaions of as 14 and 18 of the Appellate JnnedictioQ Act, 1676 (30 it. 40 
Viot. 0 60), they have been replaced by two lords of appeal in (^nan (xee 

L 23. ante), and a judge of the Ohaaoery Division, and a judge tho King’s 
nch Divifflon 


(A) Judicial Oommittee Act, 1833 (3 A 4 Will. 4, o. 41), s 1, as amended by 
the Appellate JnnadiSbon Act, 1887 (50 A 51 Yiot, e 70), a 9. 

(») Jndicul Oommittee Amendment Act, 1895 (58 A 59 Yust o 44), a. 1. 
is) Appellate Jnrudicbon Act, 1908 (8 VHm 7 o. 61), e. 3. 
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Any member of the Privy Council, being or having been chief’ 
justice or a judge of any High Court m British India (Q, can 
by direction of His Majesty be made a member of the Judicial 
Commitiee, but there must not be more than two such members at 
the Sctme time (m) 

III 1876 an Older in Council was made regulatmg the attendance 
of the archbisho[>s and bishops as assessors on the bearing of 
ecclesiastical caH(s(<t) 

His Majesty has also power to authorise any person who is 
or has been a judge of the court appealed from, or of any court 
(o which an appeal lies from that court, to act as assessor on the 
healing of the appeal This provision applies only to Biitisli 
India, the Dominion of Canada, the Commonwealth of Australia, 
the Dominion of New Zealand, the Cape of Good Hope, Natal, 
Transvaal, Orange Kiver Colony and Newfoundland, and any other 
colony which may be added by Order in Council (o) 

A member of the Judicial Committee may resign his odice by 
giving notice in wilting to the Lord President of the Council ip). 

Seor 2 —Junsdictim 
Siro-SFoa 1 —IJow the Juntdidim Artees 

48 The jurisdiction of the Judicial Committee of the Piivy 
Council to hoar appeals to His Mnjest;^ in Council arises fiom an 
Older in Council directing that all appeals or petitions, including 
(oniplaints in the natuio ot appeals and petitions m the matter of 
appeals, shall be referied to the Judicial Committee Such an Order 
in Council may be made fiom time to time and remains in force 
until the order is rescinded In the absence of such a general 
Order in Council a special Older of reference is necessaiy in the 
case of each aj)peal( 9 ) 

Sub-Skci 2 —Appeals tn Admiralty Matters. 

49 Appeals he to the Judicial Committee from the Admiralty 
Couit of the Cmque Potts(r), colonial Courts of Admiralty («), 
and Yice-Admiialty Courts (t). 

The appeal horn,all Admiralty Courts, including the High Couit 
of Justice in prise cases, is to the Judicial Committee (a) 

{l) Appollutn Jumdution Act, 1908 (8 Edw 7, c 61], a 2 (1) 

(m) Ibtd , a 2 (2) 

(*») Aa Order lo Ueuacil was made under this power on the 16th November, 
187C (Statutory Buies and Orders Eevised, Vol VI, Judicial Committee, 
p IH , Appellate Junadiction Act, 1676 (19 & 40 Yict c 69), s 14) 

(o) Appellate Junsdiotion Act, 1908 (8 £dw 7, c 51), s 1 h) 

» Ihd , 8 1 ( 2 ) 

f) Judioial Committee Aot, 1844 (7 A 8 Vict o 69), 8 9, as amended by 
Appwate Jurisdiction Aoi, 1908 (8 Edw 7, c 51), s 5 

(r) The Glartsse (1866), Sw 129 

(s) Onlomal Oourta of Admiralty Aot, 1890 (6J A 64 Vioi c. 27), s 6 
(<) Vioo-Admiraltv (courts Act, 1863 (2b & 27 Viot o 24), s 22 

(a) Naval Fnze Act, 1864 (37 A 28 Viot o 36), S8 6—8, Judio^fiue Aet , 
1691 (64 A 66 Yict e 53), & 4 Appeals under the Foioien Bnlutment Act, 
1870 (33 A 34 Yiot c 90), ss. 14, 27, bJso go to the Judicial Omamittee In 
all othei cases the appeal is to the Court of Appeal (see p 63, post) The 
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Sub-Shot 8 —Appiah from Scchimttiaal Court* SlOTt S* 

50. In the reign of Henry VUI. (6) an appeal from e<Jolesia8- 
tical courts was given to the King in Chancery, to be heard by Eoolniwtiwi 
oomnuBsioners appomted under the Great Seal This court, known 
as the High Court of Delegates, was abolished in 1832 by an Act 
which transferred the jurisdiction to the King in Council (r). This 
jurisdiction is now exercisable by the Judicial Committee (d) 

The courts from which these appeeds lie aie the various 
provincial courts of the Aichbishops of Oanteibury and York(«), 
the diocesan courts of the bishops^), the courts of commissaiies, 
the archidiaconal courts, and the courts of pecuhars (g) Besides 
these there are appeals from the court under the Benefices Act, 

1898 (h), the court under the Church Discipline Act, 1840 (t), the 
court under the Clergy Discipline Act, 1892 (k), and from tlie 
court under the Pubho Worship Ilegulation Act, 1874(0 If, 
however, the appellant under the Clergy Discipline Act, 1892 (a), 
elect to appeal to the court of the archbishop of the piovinoe, 
there is no farther appeal to the Judicial Committee. 

Sub-Seoi 4 —Jwtidxitwn at to Copyxtght 

51 The Judicial Committee of the Privy Council have jurisdic- Coi.ynjrht 
tion to license the repubhcation of books which tho propiietor 

procedure is regulntod by rules, made, as to Admiralty Courts, on 23rd August, 

18i)3 (Statutoiy Kulos and Orders Ileneod,yol 11 , Oolomal Court of Admiralty 
pp 1 etteq, rr, 160—1^, as to Indian Yice*Admiralty Courts, on 27tb June 
1832 (see ataSo.d and Wbeeier’s Pnvy Oounoil Praotioe^ p 006), as to Colonial 
Courts of Admiralty, separate Orders hare been mode for many colonies (see 
Statutory Buies and Orders Bevued, Yol U , Colonial Court of Admiralty, pp 1 
«t Mq), K to Prize Gosos, on llA December, 1866 (see Statutory Bulon and 
OrdeiB Bevised, Yol Y1, Judicial Committee, pp 98 etacy , and title Pki/b. Law 
AND JUBlBUICriOM) 

(6) An Act for tne SttbmisSioU of the Clergy (1663), Hen 8, o 10, s 4. 

(c) Pnvy Council Appeals Act, 1832 (2 A 3 Will 4, c 92), s 13. 

(d) Judicial Commit^ Act, 1833 (3 & 4 Will 4, a 41) 

(e) The prormcaal courts in the case of Canterbury are the Court of Arches, or 
supreme ecclesiastical court of appeal (curta dt arcubu$ as being held in the 
Church of St Mary lo Bow), the Court of the Ticar-Qoneral, the Court of tho 
Master of the Faculties (dealing with matters relating to notones puhhc) , the 
Ooi^rt of Audience, and the Court of the Commissary of the Aronbishc^) In 
^e case of York, the Chancei^ Court of York or court of appeal, and the 
Audience Court “Audience (^urt {Curta Audentai CantuartmtU) u a court 
belonging to the Archbishop of Osnteroury of equal author^ with the Arohis 
Court, though inferior bou m dignity and antiquity ” (Tenues do la Ley, 
mb voee “Audience Court”) 

(/) Theee are the consietonal courts of each diooose, exeroising genmnl juris 
dictioti Appeals from the eodesiastioal courts of the Channel Islands me 
heard and deteimmed by the Budiop of Winchester in person, or if the boo is 
Tocant, by the Axohbishojp of Canterbury m person. 

(ff) The courts of eoclesustical ooiporafaonB exempt from arohiepuoopal juris- 
diction, as, for instance, the Dean and Chapter of Westminster, the Comt of 
the House of Convocation of Oxford Umrersity, and i»obably that of Cambridge. 

(6) 61 A 62 Yict a 48 

8 A 4 Yiot c 86 See also Lee y. Atherton, [1904] A. 0. 806, P 0 
66 A 66 Yict C. 32 

(0 87 A 88 Viot. o‘ 85 • ^ 

(a) 66 A 66 Yict c 82. a 4 (4) See generally ss to Bcdcsiai^tical Oourts 
and the prooedure thorem, title Eoclesiastioai. Law. 
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of the copyright refuses to republish after the death of the' 
Joiudictton author (2)) 

Sttb-Seot. 0 —Appealtfrom Cowrtt OuU/vdk the Vfottd Ktngdotn 

Colonial 52 Ab Hi8 Majesty the King is supieine over all persons and 

•ppeaia. coiiits Within hm dominions, a right of appeal in all cases civil and 
oimnnal to the King in Council exists from the highest civil court 
of each separate colony, piovince, state, or possession, whether it 
be a couit of error or not, except so far as the pierogative in this 
behalf has been suiiendered Criminal proceedings, however, will 
only be reviewed if it is shown that by a disregard of the forms of 
legal process, or by some violation of the principles of natural 
justice or otherwise, substantial and grave injustice has been 
done(c) This right has been defined and regulated m the case 
of BiiLish colonies and possessions by statutes (d), charters of 
justice, letbeis patent, and Orders in Council («) In some cases 


(2>) Copyiiglit Act, 1842 (5 AG Yict c. 40), 8 0 See title Coftbiobt Aim 
laTERABY PEOPEttlY, Vol VIII , p 103 

(c) FaUilarul Handt Co ▼ R (1863\ 1 Moo P 0 0 (N B) 299, 312, Bt 
IhlUt (1870), 12 App Cas 459, 467, P C 
(ci) Piom Indian courts by the Indian High Uourts Act, 1861 (24 & 25 
Vict 0 104), s 11, from AuBtralmii courts by the Austmlian Courts Act 
(1828), 9 Goo 4, c 83, s 10, and the Aubtralitm Constitutions Act, 1850 (13 & 
14 Vict c 59), B 28, from Newfoundland by the Newfoundland Aot, 1824 
(5 Qeo 4, 0 67), s 20, and fiom colonial courts by the Judicial Committee 
Aot, 1844 (7 & 8 Vict o 69), s 1 See title DEFEimENOlliS AMD CoiOEiES 
(0 Appeals to the Pnry Council aie regulated m the several colonies, 
possesHionB etc as follows —^Australia (Commonwealth of). Commonwealth of 
Austialia Constitution Act (63 & 64 Vict o 12), Sched , s 74, Bahamas, Supreme 
Court Act, 1896 (59 Vict o 26), ss 41 and 42, Barb^os, Order m Council of 
3rd Maicb, 1859 (Statutory Buies and Orders Bevisod, Vol XllI, Windward 
Islands, p 7), Basutoland, Order in Council of 2nd February, 1684 (t6id , Vol L, 
Basuloland, p 1) , Beimuda, Boyal Instractioiis, Act No 9 of 1704, s 2, Coml; 
A(t, 1814, andBetmuda Acts, 1836 (No 10), 1876 (No 382), Bntisb Columbia, 
Oidei in Couiiiil of 12th July, 1887 (Statutory Buies aud Orders Bevised, 
Vol VI, Juduial Committee, p 16), British Guiana, Order in Council of 
20(h June, 18J1 (tuts 25—27) {%btd , Judicial Committee, p 18), Biitish 
llunduias, Oidei m Council ol 30th November, 1882 (tbtd, Vol I, British 
Honduias, p 4), Supreme Court Ordinance, as 04—61 (Consobdated Laws of 
British Honduras), Bnhi^ New Guinea, Order in Oooncil, 6th March, 1902 
(tbid , Vol I, Austraba, p 70), British North Borneo, Charter of IstNovemboi, 
ihSl, art. 2 {Lond Gnz , Gtli November, 1881, ))p 044S-—63), Canada (Dominion 
of), Bevised Laws of Canada 1886, o 130, ss 24, 37, Canadian Act, 54 & 55 
Viot e 25, 6 4, Cape of Good Hope, Charter of Justice of 4th May, 1832 
(luctB 00,01) (Statutory Boles and Ordois Bevised, Vol VI, Judicial Goznmittee, 
p 2^), Ceylon, Chaiter of JusUce of 18th Februaiy, 1833 (tbid, Vol L, Ceylon, 
p 3), Cyprus, Orders in Council, 10th July, 1881, arts 1—0 ($btd , VoL V, 
Foreign Jim^otion, p 319), SOth November, 1882, art 41 (tbtd., p 341), 
FaUclud Islands, Ordinance No 2 of 1898, s 25, Federated Mal^ Stat^ 
Fedneted Malay States Order m Council, 1906, of 11th May, 1906 Statutory 
Buies and Ciders, 1906, p 940), Fni Order m Oooncil of 22nd Febnuxy, 
1878 (Statutory Bales am Ordeis Bevirod, Vol VI, Judicial Comimttee, 
p 24) , Oambia, Order in Council of 24th November, 1891 (ibtd , Vdl VI, 
Gambhh, p, 5), Gibraltar, Order in Council of 17th November, 1888 
(arts 41—4^) (ibid , Vol VI, Gibraltar, p 19); Gold Coast, Order in Council 
of 23rd Octobw, 1877 (tbtd , Vol VI, Judicial Committee, p 27), Hong 
Kong, Boyal Instructions, 21st January, 1846, 19th January, 1888 (ifrtd, 
Vol VI, Judicial Committee, p 34), Order m Counial of 2Srd October, 
1877 , VoL Y, Foreign Junsdiotion, p 248), India, Older in Counml of 
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*of self-gov eining colonies the colonial legislature baa had power 
delegatM to it by the Imperial Parliament to make laws hmiting 
the matters in which special leave to appeal to the Privy Council 
may be asked, but such proposed laws are to be reserved for His 
Majesty's pleasure (/) 

Appeals from the Channel Islands he to the King in Council as 
Duke of Normandy, and aie heard by the Judicial Committee m 
the same way as colonial appeals ig) 


lOtk April, 1838 {ibid , Yol VI, Judicial Oomnuttee, p 37), TiCtters Patent of 
'J8th December, 1863, and 17tb March, 1866 (i3«d, Vol VI, India, pp 3, 1C, 
28, 41), Act 14 of 1882, es &95 et aeq . Act 10 of 1897, s 3 (24). Act 17 of 
1875, Jamaica, Order in Oounoil of 14th April, 18 <j1 {ibtd , Yol Yl, Judicial 
Conunittee, p 41), Jud'cature Law, 1879 (No 24 of 1879), Leewaid lalande, 
Older in Council, 24th March, 1880 {tbtd , Yol YI, Judiual Coinimtteo, p 50), 
Supreme Court Acts, 1873, 1880, 1884, 1887, Malt^ Order in (Jouncil ol 18ih 
December, 1824 {tbid , Yol YI, Judicial Oomnuttee, p 62), Manitoba, 
Ordeis in Council, 26th Norember, 1692 (tbtd, Yol YI, Judicial Committee, 
p 55, Miuiitius, Older lu Council, Idth Apiil, 1831, 23rd Ootoboi, 1851 
{ib%d , Yol Yin , Mauiitius, pp 21, 25), Natal, Order m Council, 19th July, 
1870 {ibid, Yol YI, Judicial Committee, p 68), New Brunswick, Oidur 
in Council of 27th November, 1862 ^xbtd , Yol YI, Judicial Oumuiittoe, 
p bl) New South Woles, Order lu Council of IJth Novombor, 1850 (itid, 
v'ol Yl, Judicial Committee, p 64), New Zealand, Older m Council of 
Ibth May, 1871 {tbtd, Yol YL, Judicial Committee, p 68), Newfoundland, 
Charter ot Justice of 19lh September, 1825 {tbtd , Yol IX, Newfoundland, 
p o), Noitb-West Tonitoiios, Order m Coimcil of 30th July, 1891 (tbid, 
Vol YI, Judiual Committee, p 71), Canadian Acts, 49 Vut o 50, Nova 
ijcotia. Older lu Cuunul of 20th March 1863 (tbtd , Yol YL, Judicial Com¬ 
mittee, p 73}, Ontario, Hovised Statutes of Ontaiio, 1897, s 4, c 48, p. 649 
Orange Biver Colony, Ordei in Council of 23rd June, 1901 (Statutoiy Kmesond 
Orders, 1001, p 695) , Fiince Edwaid Island, Common Law Procedure Act, 
lb7J (36 Yict c 22 (Prince Edward Island), s 158, liuyal InstruotionB rood to 
Sir J Colbom 1 Jth December, 1838, Quebec, (}odo of Oml Piooodure, arU 
1178—1182, Queensland, Order in Oounod of 30th June, 1860 {tbtd , Yol Yl, 
Judicial Committee, p 77), St Ilelena, Order in Council of 13th February, 
1839 {tbtd , Yol XI, St Hehma, p 1), ReyohelU *, Order in Oounml of 
10th August, 190d, art 14 (i5id , Yol XI, Seychelles, p 9), Siena Leoue, 
Oder m Council of 26th February, 1867 (i5id, Yol YI, Judicial Committee, 
p 81), and 24th Novmnber, 1891 {tbid , Yol YL, Gambia, p 6) , South 
Austrnlia, Order in Council ol 9th Juno, 1860 (tbtd, Yol YI, Judicial Com¬ 
mittee p 85), Southern Nigeiia, Oidors m (3oimed of 5th July. 1889 {t5ic2, 
Yol VL, Judicial Committee, p 47), 29th December, 1887, 24th July, 1901 
(tbtd, Yol Y, Foieign Jun^ctnon, pp 150, 151), Straits Settlements,Civil 
Appeals Ordinance, 1893 (No 2 ot 189J), Swumand, Order m Council of 
27w il^bruary, 1906 (Statutory Buies and Orders, 1906, p 948), Tasmania, 
Choiter of Justice of 4th Maioh, 1831 (Statutory Buies and Oraere Bensorl, 
Yol I, Australia, p 50), Transvaal, Order in Council of 15th September, 1902 
(tbtd, Yol YI, Judmiu Committee, p 88), Tnmdad and Tobago, Ordeis m 
Council, 17th November, 1888, and 20th October, 1898 (tbid , Yol XIII, 
Trmidad and Tobago, pp 4, 5}, Judicature Ordinance, 1879, Jndicatuie 
(Tobago) Ordinance, 1898, Yiotona, Order in Council of 9th June, 1860 (ibid 
VoL YL, Judicial Committee, p 80), Supreme Court Act, 1890, s 231, Westoru 
Austxalia, Order in Council of llth October, 1861 (tbtd , Yol YL, Judu lal 
(kmumtieo, p 93), Windward Islands, Orders in Oo^cil of 3rd March, 1859 
(Aid , Yid xTTT , Windward Islands, p 7) See also title DxvxHDBNr ils ajto 
C oLoznsB 

( f) In tbe case of the Common wealQi of Auetralia, ^ the Chunmonvit alth ol 
Australia Constitution Act, 1900 (63 A 64 YicL c. 12), Sched. (74) 

(v) Appeals from^Jersey are regulated by Orders in Council of Ji9th May, 
1671, and 15th July, 1835 (Statutory Bulee and Orders BovuAd, 1901, Yol YL, 
Judicial Committee, pp 33, 44) Those from Gnemsey by Orders lu CoimciI of 
13th May, 1823, and 16th July, 1835 {tbtd ,pp, 80, S3). 
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58 Besides those cases m which appeals he by right of a grant 
contained in the instniment consti^tmg the court, a person 
aggrieved by a decision of a court may present a petition, supported 
by afbdavit, praying for leave to appeal to the Judicial Committee 
on fapecial grounds (h). Such leave will not be granted in eases 
wheie it can be shown that the prerogative power to grant leave to 
appeal has been surrendered (t) If the Court below has power to 
grant leave to appeal an application for leave should be made 
to that court m the fiist instance (k), 

54 In addition to the British colonies and possessions, there are 
places where, by treaty, grant, usage, sufferance, and other lawful 
means, llis Majesty has power and jurisdiction, and where, under 
the Foreign Jurisdiction Act, 1890(0, the Acts repealed by 
that statute, courts have been established The appeals from these 
courts are governed by the Orders in Council establishmg or other¬ 
wise regulating them (m) These appeals are m some cases direct 
to the King in Council (n), and m others to some colonial court and 
thence to the King in Council (o) 

{h) Tbe petition must dtscloee all the ciicumstancea iiuclor which the leave is 
BOuglit {LyaJl v Jardmt (1870), 7 Moo 1* 0 0 (n 8 ) 116, Mmsooixt Batik v 
iif»yfior(1882)7 App Cas J21, J28, P 0 , Baudaimv Jertnf Banking Co (1888), 
Id App Cas 8«}2, 1* C ), munt indicate the questiono to he lained at tho he iruig 
(Soree Mmee l)tmte y Jut/gut Indro Naratn Chtmdiiy (186G), 11 Moo Ind 
App 1), and disclose a oaee in law and on tho merits The petition must also 
nhow special giounds for its being granted (Ax parte Kemwgton (1663), Id 
Moo POO. 209} See also, as to appeals, title DEPENDENoma Aim OoLOiriES 
(t) As m the case of questions as to the bmits inter ee of the oonstitiihonal 
powers of the Oommonwealth of Australia, and those of any State etc , sec 
Commonwealth of Australia Constitution Act, 1900 (Oi & 64 Vict c 12), 
Si hod (clnu8o74) SeeKmneJyy Purrd/(1886), 59 L T 279, P 0 , Ihdhrrgey 
/ ly (1876), 2 App Cos lOi, P 0 , or where the court is to he guided by 
•qiaty and good conscieme (ATotes T I’arlet, [1896] A 0 245 PC) 

(*) Fx parte Ketmngton (1863), 15 Moo POO 209 
jo 6JiSLoJ\ia 0 37 

(fn)^Q’he nppo ils from them couits are regulated as follows —Africa, Order in 
CouijfiJ of loth October, 1880 (art 82) (Statiitoiv llules and Orders Sevised, 
Yol Y , Foieign Jurisdiction, pp 1, 22), Order in Oouncil of 20t}i October, 1808 
{ibid , pp, lio, 127), Brunei, Otder m Oouncil of 24th July, 1901 (arts. 69—80) 
[ibtd , pp 189, 206), China and Oorea, Order in Council of 24th October, 1904 
(arts 87. 116—117) (Statutory Buies and Oideis, 1904, pp 223, 231, 232), 
Bastem Africa, Oi dor m Cnunnl of 11 August, 1902 (arte 9—11) (Statutory llules 
and Orders Bevisod, Yol Y , Eoroigp Junsdictioii, pp 49, 50) , Morocco, Order 
m Council of 28th November, 1889 (arts 44,106) {%btd , pp 425,441,464), Muscat, 
Order in Council of 4thNovember, 1887 (arts 6—14)(»5id, pp 472,474), North. 
Eastern Bhodena, Otder in Council of 2l8t January, 1900 (art. 28) (ibid , pp 56, 
63), Ottoman Dominions, Order m Oounoil of 8tn August, 1890 (arts 62, 133 
—185) {ibid , pp 742, 763, 780), Pacific Ocean, Order m Oounml of 16tb March, 
1898 (art 88) {tbid„ pp 484, 511), Persia, Order in Oouncil of ISih December, 
1889 (arts 230—232) \tbtd , pp 575. 624], Persian Coast and Islands, Order m 
Couaoil of 13th Decembw, 1889 (arts. 23—31) (*btd, pp 667, 676), Siam, 
Order in Council of 16th February, 1903 (arts i03—107} [tbid , pp 691, 723) { 
Somaliland, Order in Council of 7th October, 1899 (art 23) (tbtd , pp ITS, 181); 
Wei-hai-Wti, Order m Oouncil of 24th July, 1901 (arts 68—80) (»wti, pp 283, 
300—8(^, SiSaimbor, Older in Oounoil of 7th July, 1897 (i^ 29) (tbid., 
pp 87, 9i) 

(n) Xn the oases of Abica China and Oorea, Eastern Afnca, Noiih-Easteril 
Bhodssia, the Ottoman Dominions, Prama, and Somaliland 

(o) Ih the case of Brunei and Siam, to the Supreme Court of the Straits 



Part IV —The Judicial Oomhittse of the Privt Codnoil, 

Sub-Seot 6->«ruru(2te(toii « to BcKmu* fair EndcmoA BekodU. 

55 The governing body of any endowment to wbiob a sobeme 
onder the Endowed Schools Act, 1869 (p), relates, or anpr person 
or corporation aggrieved by the scheme, may, in certain cases, 
within two months after publication of the scheme wlion approved, 
petition His Majesty in Council against the scheme ((j> Such 
petitions are to be lefenod to the Judicial Committee as if they 
were appeals from courts from which an appeal lies to the Judicial 
Committee (»). 


Sect. 3 —Practice and Ptoeedure 
SuB-SiOT I —Otdtnary Aj^ieale 

56 The piaetice and procedure of the Judicial Committee in 
oidinarv appeals is, as from Ist January, 1909 («), regulated by 
Orders in Council made in that behalf on 6th March, 1896 (a), and 
21st December, 1908 (h) 


(i ) T^ave to Appeal 

57 Appeals he either by the right of grant, in pui snance of leave 
obtained ijy the ajipellant from the court appealed from, or by reason 
of special lea\6 granted by the Judicial Committee (c) The latter 
appeals arise either where leave to appeal has been refused by the 
court below, or where the leave to appeal was granted on sodk' 
special point, and the appellant wishes to laise points not included 
in the leave to appeal or not decided at some stage in the action 
previous to the aecisiou of the court appealed from, or where the 
court below does not possess power to grant leave to appeal 
Special leave may also be obtained to avoid having recourse to an 
intermediate court of appeal, where a question of law is raised by 
the proceedings (d). 

A refusal to allow an appeal to the Judicial Committee arises in 
most cases by leason of the court below holding that the amount 
in dispute is below the appealable value, in such a case, in the 
petition against that holding, it is advisable to ask for special leave 
to appeal, as the Judicial Committee, if they Etffitm the decision of 
the court below as to the amoum in dispute, may still, upon its 


Settlements, of Morocco, to the Supreme Court of Gibraltar, of Musrat, the 
Feisian Coast and Islands, and Zanzibar, to the High Court of Bombay, of 
the Pacifio Ocean, to the Supreme Couii of Fiji, of Wei-hat^Wei, to Iht' 
Supreme Court of Itong-Koog, of Southern Hhodusia, to the Supreme Con it of 
the Cape of Good Hope 
(p) 32 & 33 Vict c 66 

(o) Endowed Schools Act, 1869 (32 ft 33 Yict c 66), s 39. 

(r) Endowed Sohoola Act, 1873 (86 ft 37 Yiot c 87). s 14 
(«] Judicial Committee Bulra, 1908, r 88, Statutory Buies and Ordf m 1908, 
p 408, No 1288, L 43, H'lOW] W N, Pt II , pp 80—68 

! a) Statutory Buies and Orders Eevised, Vol vT , Judicial Oommittfu, p 13 
i Ibtd t lib* iupra, 

e) Judic^ Confmittee Buies, 1908, x 2, Statutory Boles and Oidcrs, 1908, 
p 406 Bee Daily TeUgrapk Co ▼ McLaughlin, [1904] A O "76, P O , 
Viftonan Radway* Commuatouers X Brewn, [1906] A 0 881, P U ,R X.Lomda, 
[1904] A 0 412, P 0 

(<i) Harmon ^ Scott (1646), 6 Moo P 0 C 35t. 
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appearing that the question involves eome general right, grant 
special leave to appeal {e) 

Where the court below is not a court of error or court of appeal, 
power IS given bj Order in Council to admit appeals either generally 
or as to any particular case (/*). 

58 The petition asking for special leave to appeal must state 
succinctly and fairly all such facts as it may be necessary to state 
m order to enable the Judicial Committee to advise His Majesty 
whether such leave ought to be granted The petition must not 
travel into extraneous matter, and must deal with the merits of the 
case only so far as is necessary for the purpose of explaining and 
supporting the particular grounds upon which special leave to 
appeal is sought (g) It is necessaiy that theie should be tiheinvia 
tides on the part of the petitioner (h) 

The petitioner must lodge at least three copies of his petition for 
special leave to appeal together with an affidavit that, to the best 
of his knowledge, information, and belief, the allegations contained 
in the petition are true (t) The petition for special leave to appeal 
may bo lodged at any time after the date of the judgment sought to 
be appealed against, but with the least possible delay (A.) Where the 
Jndici.il Committee advise His Majesty to grant special leave to 
apjH'nl, they must in their ropoit specify the amount of security for 
costs (if any) to be lodged by the petitiouei, and the period (if any) 
within which such security is to be lodged and, unless the circum¬ 
stances of a paiticular case render such a course unnecessary, 
provide for the transmission of the record by the registrar of the 
court appealed from to the registrar of the Privy Council, and 
piovide further matters as the justice of the case may require (Q. 


59 A person wishing to appeal t» found pauperis must apply 
by petition, accompanied by a certificate of counsel that there 
aie leasonable giounds for the appeal (m), and by an affidavit 
stating that he is not worth more than £25 besides his wearing 
apparel and his interest in the appeal The petition should state 
that he is unable to provide sureties(n) A petitioner in foimd 


(r) Qungowa Kotm Maiufta y Ktmva KorMJogapa{\bilQ),\i Mao Ind App. 
4J3 , Broton y MeLaughan^670), L II 3 P 0 458 
(/) Judioial Oommittee Itulefi, 1908, rr 2, 3, Statutory Pules and Orders, 
1908, No 1288, 43, pp 400,407, [1909] W N , Pt II, pp SO—58 See 

also JudiLuil Committee Act, 1844(7 A 8 Vict. c C9), s 1 and Ewivgy Dominion 
AmA, [lOOl] A 0 806, P 0 , Clergue y Murray, [1903] A 0 521, P 0 

lAially i7arelin<>(1870), TMdo P 0 0. (n s)116, Mus$oori§Banky.Sai/nor 
(1882), 7 App Oas 328, P C , Baudams y Jertey Banking Co (1888), 13 App 
Cm 8.32, P 0 , Chree Monts Doiw y Juggut Indro Narain Ghowdery (1806), 11 
Moe lad App 1, Shto Singh Rat y Miutumut Daklm (1878), I< B. 6 Ind App 
87, Anmudomoyet Qhovod y Skeeh CAuiufer ilov (1862), 9 Moo lad App 287, 
JSBjpdrtoAennti^on (1863), 15 Moo P. 0 C 209 
(A) Bam Sahuk Bott y MmmoAim Dosaee (1874), L It 2 Ind App 71, 81 
(A Jodiotal Committee Buks, 1908, r 4, ti5i supra, p 407 
(A) Ihd., r 6 
0 7 &mI , r. 6 

(m) tmt V. Badty (1851), 7 Moo P 0. 0 430, Watts y Beaman (1854), 9 
Hoo P 0 0 81 • See also Mdchell y New Zealot Agency Co , [19041 A C. 
149, Ponamma y Arumogam, [19021 A 0 561, Qmnlan r Qutnbm, (1901 ] A. 0. 
612 5 WaVeer v. WaVeer, [1903] A 0 170, P 0 

(n) Judiaal Committes Etuaa, 1908, r 8, and see iTeSv v Corhett (1860), 14 

Moo P 0.0 89 ' 
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pirupe7i8 IB relieved from the payment of tees, and from lodging Ban. I. 
aecnnty for costs (o), but must pay for preparing and printing the PracUotma 
record. Frocednnt 

If a petition to appeal tn fort/id pauperta is dismissed, the Judicial 
Committee may advise His Majesty to order that the petitioner 
may be excused from pa}ment of the Council office foes usually 
chaigeable to a petitioner miespect of a Mtition for leave to appeal(pj. 

An appellant m/ormd paupe? i» may be awaided costs according 
to the rules of the House of Lords as to pauper costs ( 9 ) 

(u } PrtpanUton of Record 

60 After an appellant has fulhlled the conditions governing an The leooid. 
appeal so far as the court below is aiTocted, or has obtoined special 
leave to appeal, the appellant is required without delay to take all 
necessary steps to have the record transmitted to the registrai of 
the Piivy Council (r) The record must be pnnted in accordance 
with prescribed rules («), and maybe printed either abroad or in 
England(t) Where the record is printed abroad, the registrar 

of the court below must, at the expense of the appellant, transmit 
to the registiar of the Pi ivy Council forty copies of such record, 
one of winch copies he must certify to be correct by signing Ins 
name on, 01 initialling every eighth page thereof, and by affixing 
thereto the seal of any of the courts appealed from (a) 

Where the record is printed in England, the registiar must, at 
the expense of the appellant, transmit to the registrar of the Privy 
Council one ceitified copy of such record, togetlioi with an index of 
all the papers and exhibits m the case No other coi tilled copies of 
the recoid may be transmitted to the agents in England by or on 
behalf of the parties to the appeal (6) 

Where part of the record is printed abroad the above rules appljf, 
as far as practicable, to such parts as aie punted abroad and m 
England respectively (c). 

The reasons given by the judge, or any of the judges, for or 
against any judgment pronounced in the course of the procoeditigs 
out of which the appeal aiises, are to bo communicated by such 
judge or judges m writing to the registrar, and are to be tiansmitted 
to the registrar of the Privy Council at ther same time as the 
record is transmitted id) 

( 0 ) Judicial Oommiltee Bulos, 1008, r 9 , Statutory Hule* and Oidera, 

1908, No 1288, L 43, p 407, [1909] W N, Pt II, pp 60 -58 
(p) Ibid , r 10, «£i < 11 ^ 0 , p 408 

( 3 ) ira»fe/i<v«v iTtMienoyi, [1900] A 0 440, PO IHiat w, uo fesn of couiihpI 
are allowed, but the aohettor has his out of pocket costs and a reasonable 
allowance to cover office expenses etc 
(r) Ju^cial Committee Bulcs, 1908, r 11, idn eupta, p 408 
(t) Ihd , r 12 

(() I e., m demy quarto on paper 11 in by 6^ m , in jpica type, but accounts, 
tabular matter, and notes m lone pnmer, forty^seven lines of pica to th' jng9, 
each tenth bne to be numberod Fifty copies to cost 384 per sheet of oight 
pams (tbtd , Sdied A) 

W endioal Committee Buies, 1908, r 13, uh ii^a, p 400, 
m rhd^ T 14 . 
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The regiHtiar, as well as the parties and their agents, must* 
endeavour to exclude from the record all documents (especially 
such as are merely foi iiial) that are not relevant to the subject* 
matter of the appeal, and, generally, to reduce the bulk of the record 
as far as practicable, taking special care to avoid the duplication of 
doouiuents and the unnecessary repetition of headings and other 
merely formal parts of documents, but the documents omitted to 
be printed or copied must be enumerated m a list to be placed after 
the index or at the end of the record (c) 

Where one party objects to the inclusion of a document in the 
record, on the ground that it is unnecessary or irrelevant, and the 
other party insists on its being included, the record as finally 
printed must, with a view to the subsequent adjustment of the costs 
of and incidental to such document, indicate, in the index or 
otherwise, the fact that, and the party by whom, the inclusion of the 
document was objected to (/*) 

Tlie record must be registeied m the registry of the Privy 
Council as soon as it is received, with the date of ariival, the names 
of the parties, the date of the judgment appealed from, and the 
description, wliether “ printed ” or “ written ” A record not punted 
in the prescribed manner (g) is to be treated as wiitten Appeals 
are to be numbered consecutively in each year m the older m which 
they are received (/t) 

The pai ties are entitled to inspect the record and to extract all 
necoasaiy particulars theiefrom for the puipoae of entering an 
appeal aiice (i) 

61 When the record arrives in England either wholly or partly 
wiitten, the appellant must within foui months, if the appeal comes 
fiom certain courts (A), and withm two months in other eases, enter 
an appearance and bespeak a typewritten copy of the rocoid, or of 
such paits thereof as it may be necessaiy to have copied (1) 

After enteiing bis appearance the appellant must forthwith give 
notice thereof to the respondent, if the latter has entered an 
appeal ance (w) 

62 When it appeals likely that the decision of a matter on appeal 
will turn exclusively on a question of law, the parties, with the 
sanction of the registrar of the Privy Council, may submit such 
question of law to the Judicial Goramittoe in the form of a special 

(e) Judicial Committee EuIm, 1%8, r 17, Statutory Kules and Orders, 1908, 
No, 1288, L 43, p 408. [1909] W N , Pt 11, pp oO -58 
(/) Judicial Committee Eulea, 1908, r 18, ubt aupta, p 409 
ro) See p 35 note (/}, 

1 / 1 } Judicial Committee Rules, 1908, r 19, uht supra, p 409. 

'») Ihsd r 20 

*%} /e, in tlie case of Australia (and the constituent States thereof), Basuto* 
land, Bntiah East Africa,. British Honduras, British North Borneo, Brunei, 
Ceylma, OhinajEostom African Protectorates, Falkland Islands, Federal^ Malay 
States, Fin, Hong-Eong, India Mauntius, New Zealand, Persia, Seychelles, 
Somnlilana Protectorate, SUaits Settlements, Zanzibar (thtJ , Sched B ) 

(0 Ihii , r 21 The costs of preparing the copies is iix(4 at 1;^ per fioho 
of Engbsh matter) 2d per folio of Indian matter, and M per folio of foreign 
matter {%htd } 

(m) , r. 22. 
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'oaae, and print snob parts only of the record as may be necessary 
for the discussion thereof But if the Judicial Cozuiuittee think ht 
they may order the full discussion of the case. In order to promote 
such arrangements and simplification of matters in dispute* the 
registrar may call the parties before him, and, having heard them 
and examined the record, may report to the Judicial Committee as 
to the nature of the proceedings (n), 

63 As soon as the appellant has obtained the typewritten copy of 
the record, he must arrange the documents m ordei, check the 
index, inseit margmal notes, and generally do all that is necessary 
to prepare the copy for the printer, and, if the lespondont has 
entered an appearance, submit the copy piepaied for the printer to 
the respondent for approval If the parties cannot agree the matter 
IS to be submitted to the registiar of the i*rivy Council, whose docision 
thereon shall be final (o) 

When the typewritten copy of the record is ready for the 
printer, the appellant must lodge it with a request to the registrar 
to have it printed by Hia Majesty’s I’rintei or by any other printer 
on the same teims, and engage to pay the prescribed price (p) for 
fifty copies, or such other number as in the opinion of the registrar 
the oircumstnncGS of the case require (q). 

64 When the pi oof pi mts of the record ai e i eady, tlie registrar of 
the Privy Council must give notice to all parties who have entei ed 
an appearance, requesting them to attend at the registry, at a time 
named, to examine the proof pi mis and compare them with the 
certified record After the exammation the appellant must lodge 
hiB pioof print, duly corrected and so far as necessary approved by 
the respondent, and the registrar must cause the copies of the 
record to be struck off from this proof print (r) 

Each party who has entered an appearance is entitled to receive 
for his own use six copies of the record (s). 

Subject to any special direction from the Judicial Committee, the 
costs of and incidental to the printing of the record form part 
of the costs of the appeal, but where a document has been objected 
to by either party (t) if such document qn taxation is found to be 
unnecessary or irrelevant, the costs of prmting it are disallowed 
to nr borne by the party insisting on its inclusion (a). 

(m.) Pdxtion of Apiml 

65 The appellant must lodge his petition of appeal, where it 
arrives m England prmted, within four mouths in the case of 
appeals from certain courts (b), and withm two months in othe** 

(r) Judicial Gominittee Buies, 1808, r 25, Statutozy Buies and Orders, 1908| 
No. 1288, L 43, p 409, [1909] W N, Ft H , pp 50-58 
■ Ibid , T 23 

Seep 35, note {<), avtf 

Judicial Committm Buies, 1908, r 24, ubt supra, p 410. 

Ibid , X 26. 

Ibid.B 27 
, See p 36, ante * 

(a) Judicial Oommittee Buies, 1808 r 28 

(5) In case of appeala from the courts mentiosed in note (A), p 76, unfa. 
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cases; wbeie it armes in England wiitten, within one month from* 
the date oi the completion of the printmg thereof. If there are 
special reasons the appellant may lodge his petition of appeal prioi 
to the arrival of the record (c) 

The petition of appeal (d) must recite succinctly, and, as far as 
possible, in chronolgical order, the puncipal steps m the proceedings 
from their commencement down to the admission of the appeal, but 
must not contam argumentative matter, or go into the merits of the 
case (e). 

The appellant must, after lodging his petition of appeal, serve a 
copy thereof indorsed with the date of lodgment without delay on 
the respondent, as soon as the latter has enteied an appeal ance (/) 

66 . The petitioner must notify the registrar when a petition i‘i 
ready for hearing, and the petition is thereupon deemed to be set 
down (g) 

All petitions which have been set down are to be put in the 
paper, unless the Judicial Committee otherwise direct, on each day 
appointed for the hearing of petitions Petitions, however, m the 
absence of special circumstances of urgency shown to the satis¬ 
faction of the legistrar, are not to be put in the paper before the 
expiiation of thiee clear days, if unopposed, or ten cleai days, if 
opposed, from the lodging thereof, unless in the latter case the 
opponent consents to an earlier day not less than Lhieo clear days 
f) om the lodging (h). 

67 When the Judicial Committee have appointed a day for the 
healing of a petition, therogistiar is to notify all parties concerned 
by summons (i) If the pra>or of a petition is consented to in 
wilting by the opponent, or the petition is of a formal or non- 
eontentious character, the Judicial Committee may, if they think 
fit, report to His Majesty, or make an order, as the case may be, 
without requiting the attendance of the parties, and in such case 
no summons is to be issued, but the registrar is to notify the 
paities of the making, date, and nature of the loport or order (k) 

68 A petitioner who desires to witluliaw his petition must give 
notice m writing to the registrar Wheie the petition is opposed 
the opponent is, subject to any agreement between the parties, 
entitled to apply to the Judicial Committee for his costs, but where 
the petition is unopposed, or the parties have agreed as to the costs, 
the committee may dispose of the petition as a consent petition (1) 
An appeal once incepted can only be withdrawn by leave of the 
Judicial Committee obtained on petition (m) 

(el Judicial Ckmmiittee Bulea, 1908, r 29, Statutory Bulea and Orders, 1908, 
No, 1288, L 48, p 411, [1909J W N . Pt II, pjt 50-58 

i d) As to the form of the petition of appeal, see p 42, post 
e) Judicial Committee Buies, 1908, r SO, ubt supra, p 411 
/) Ihfi , T 31, ubt supra, p 411. 

V) r 63, p 416. 

h) 2hd,T 54 
(») Ihd , r. 56 
(£) / til, t. 56 
(0 67,p 417 

(fii) Jdtsd V. SremvUy Otmrnwnty Daber (1857). 8 Moo Tud App 400 
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60. Where a petetioner ondaly delays brmging his petition to a 
hearing, the registrar is to call upon him to explain the delay, and 
if no explanation, or one, m the opinion of the registrar, insn&oient, 
IS offer^, the legistrar is to treat the petition os set down, and, 
after notifying all parties by summons, to put it m the paper on 
the next day appointed for the heanng of petitions for such 
directions as the committee may think fit to give (n) 

Only one counsel is to be heard on each side on the hearing of A 
petition (o). 

70 Wbeie a petition is expected to be lodged, or has been lodged, 
which does not ielate to any pending appeal of which the locoid 
has been registered in the registry of (die Privy Council, any person 
claiming a right to appear at the heanng may lodge a caveat, 
and thereupon is entitled to receive from the registrar of the Privy 
Council notice of the lodging of the petition (if not lodged at the 
time of the caveat), and if and when the petition has been lodged to 
require the petitioner to serve him with a copy of the petition, and 
to furnish him, at his own expense, with copies of any papers lodged 
by the petitioner m support of his petition The caveator shall 
forthwith, after lodging his caveat, give notice thereof to the petitioner, 
if the petition has been lodged (p) 

71 Copies of petitions relating to any appeals of which the record 
has been registered m the registry of the Privy Council are to be 
served on all parties who have entered an appearance Any party 
so served is entitled io lequire the petitioner to furnish him, at h^ 
own expense, with copies of any papers lodged m support of the 
petition (q) 

72 A petition not ielating to any appeal of which tho lecord has 
been registered in the registry of the Privy Council, or which 
contams allegations of fact which cannot be vt iilieil by reference to 
the registered record, or any certiiicate, or duly iuthenticaled state¬ 
ment of the court below, must be supported by an affidavit Where 
the petitioner appears in person, this affidavit must be sworn by 
him, and state tliat io the best of his knowledge, information, and 
belief the allegations in the petition are true. Where the petitioner 
IB represented by an agent, the affidavit must be'swom by the agent, 
ani', besides stating that to the best of his knowledge, mformatioii, 
and belief the allegations m the petition are true, show how ho 
obtained his instructions and information (?). 

73 A petition for an order of revivor or substitution must be 
accompanied by a certihcate or duly authenticated statement from 
the court below, showing who, m the opmion of that court, is the 
proper person to be substituted, or entered, on the record in place 
of, or m addition to, the party who has died, or undergone a change 
of status («). 

(n) Judicial Gomnuttee Bulea, 190S, r 68, Statutory Buies and OrdriH 1908, 
No 1288, L 43, p 417, [1909] W N , Pt H, pp 50—58 

(o) Ibtd 59, p 417 Thu refers to all petitions except pehttons uf appeal 

M /bid 48, p 415 

M Ibtd, 49, p 416 

(t) Ibid , 60, p 418 

(«) Ibtd , 51, p 416 
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The registrar may, sabjeei to appeal to the Jadioial Comnuttee,* 
refase a petition on the ground that it contains scandalous 
matter (a) 

(it } Wiihdrataal or Ifon-Protecuhon of ‘d^ppoal, 

74 An appellant, who has not lodged his petition of appeal, may 
withdraw his appeal by giving notice m writing to the registrar of 
the Privy Council, who must with all convenient speed by letter 
notify the registrar of the court appealed from that the appeal has 
been withdrawn The appeal stands dismissed as from the date of 
this letter (&) 

When an axipdlant, who has lodged his petition of appeal, desires 
to withdraw his appeal, he must present a petition to that effect 
On the hearing of this petition a respondent who has entered an 
appearance may (in the absence of any agreement between the 
parties) apply to the Judicial Committee for his costs But when the 
respondent has not enteied an appearance, or if he has entered an 
appearance but consents m writing to the prayer of the petition, 
the Judicial Committee may, if they thmk fit, dispose of it similarly 
to a consent petition, mutahs mutandis (c) 

7 5 Where an appellant takes no step in prosecution of his appeal, 
within four months in the case of appeals from certain couits (d), or 
within two months in other cases from the date of the artival of the 
recoid in England, the registiar of the Privy Council must, with all 
coTivomeut speed, notify letter the registiar of the court appealed 
from that the appeal has not been prosecuted The appeal stands 
disiiuBsed for iioii-piosecution as from the date of this letter without 
fHither ordei (e) 

Where an appellant who has entered an appearance foils to 
bespeak a copy, or part of a copy, of a written lecord as prescribed 
within the pt escribed time(/), or having so bespoken a copy fails to 
take all further steps necessaiy to complete the printing of the 
record, or fails to lodge his petition of appeal within the prescnbed 
period ig), the registrar of the Piivy Council must call upon him to 
explain fais default, and if no explanation is offered, or the explana¬ 
tion IS, in tlie opinion of the legistrar, insuflBcient, the registrar 
must, with all convenient speed, notify by letter the registrar of the 
court appealed from that the appeal has not been effectually piose- 
cuted The appeal stands dismis^ foi non-prosecution as fiom 
the date of this letter The registrar must send a copy of this 
l^t^ to all parties who have enteied an appearance {h) 

76. Where an appellant, who has lodged his j^tition of appeal, 
fails to piosecute his appeal with due diligence, the registrar of the 


(o) Judicial Oomxaittee Buies, 1906, r 62. Statutory Buies and OrdotB, 1008, 
No 1288, L 43, [1909] W N , Pt H, pp 60—68 
(6) Ihd., r 32 

(cj Judicial Oomuuttee Buies, 1908, r 33 

(d) In the case of tbe oourts mentioned in note (A.}, p 36, anU. 

\e\ Judicial Committee Buies, 1906, r 34 
(/) Seep 38, antt 
(ff) See p 37, ante 

(A) Judicial Committee Buin, 1908 ,t 36. 
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*Pri'vj Council must call upon him to explain his default, and if no 
explanation is offered, or the explanation la, in the opinion of the 
registrar, insufficient, the registiar must issue a sominons calling 
on the appellant to show cause before the Judicial Committee, 
at a time named, why the appeal should not be dismissed for non- 
prosecution No such summons can be issued before the expire* 
tion of one year from the date of the anival of the record in England. 
If the respondent has entered an appearance, the registrar must 
send him a copy of the summons, and he may be heard at the 
hearing and ask for costs and other relief The Judicial Committee 
may, after considering the matter, recommend His Majesty to 
dismiss the appeal for non-prosecution, or give such other directions 
as the justice of the case may require (i). 

77 An appellant whose appeal has been dismissed for non- 
pi osecution may present a petition to His Majesty in Council 
praying that his appeal may be restoied (k) 

(t ) Appearance by Bftpondent. 

78 The lespondent may enter an appearance at any time after 
the ariival of the lecord and before the hearing of the ajipeal, but he 
must bear or be disallowed costs occasioned by any undue delay in 
entering his appearance, unless the Judicial Committee otherwise 
direct {1) 

After entering an appearance the respondent must foithwiih 
give notice thereof to the appellant if the lattei has entered an 
appearance (w) 

Where there are tv\o or mole respondents, and only one or more 
enter an appearance, the appearance form must set out the names of 
those who appear (n) 

Two or more respondents may at their own risk as to costs enter 
separate appearances in thd same appeal (o) 

A respondent who has not entered an appearance is not entitled 
to receive any notice relating to the appeal from the registrar of the 
Privy Council, noi be allowed to lodge a case (p) 

79 Subject to any special order of ib& Judicial Committee to the 
contrary, if a respondent, who was a respoudeot when the appeal 
waL admitted, whether by order of the court below or by an Order 
in Council giving special leav# to appeal, fails to enter an appeal - 
ance, and it appears from the terms of the said order or Order in 
Council, or from the record, or from a certificate of the registrar of 
the court below, that the said non-appearing respondent has receiV(‘(l 
notice, or is otherwise aware of the said order or Order in Council, 
and has also received notice or is otherwise aware of the desputcli 
of the record to England, the appeal may be set down ex pa) ic 

(t) Judicial Oommittee Buies, 1908, r 36 , Statutory Buies and Qrdeie, 1908, 
^ 412, No 1288, L 43, [1909] W. N, Pt U , pp 60—68. 

(i) Iiid,r 37,p 113. 
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Goubiis. 


skot 8 , ag against him, at any time after the expiration of three months' 
Praotioeand after the petition of appeal has been ]odg^( 9 ) 

Prooednie if the non-appearmg respondent was made a respondent by Order 

in Council sabseqaently to the admission of the appeal, and it 
appears from the record, or supplementary recoi d, or from a certifi¬ 
cate of the registrar of the court below, that the non-appeanng 
lospondent has received notice or was otherwise aware of any 
intended application to bring him on the recoid as a respondent, 
the appeal may be sot down par te as agamst him, at any tune 
after the expiiation of three months after service on him of the 
Older in Council bringing him on the record as a respondent (?) 

If it IB shown to the satisfaction of the Judicial Committee, by 
afiidavit or otherwise, that the appellant has made every reasonable 
endeavour to serve a non-appeaiing respondent with the prescribed 
notices («), and has failed to effect service, oi that it is not the inten¬ 
tion of the respondent to enter an appearance, the appeal may, 
without farther order and at the risk of the appellant, be set down 
ex parte as agamst the non-appeaiing respondent (f) 

Dcf<nc( in 80 A respondent who desires to defend an appeal in foimd 
formd paupa M may present a petition to that effect to His Majesty in 

paupunn. Council, accompanied by an affidavit stating he is not worth £26 

o\copt his wealing appaiel and his mterest in the subject-matter of 
the appeal (a) 

(vi) Form of Documentt, 
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81 Petitions for oi dors and directions as to practice and procedure, 
ansiug after the lodging of the petition of appeal, and not mvolving 
any change in the parties, aie to be addressed to tho Judicial Com¬ 
mittee All olhei petitions are to be addressed to His Majesty m 
Council, but a petition properly so addressed may include, as 
incidental to the leliof sought, a prayer for orders or diiections as 
to practice and procedure (b) 

Orders, winch do not embody any special terms or include any 
special directions, need not be drawn up, unless the Judicial 
Committee so direct, but a note thereof is to be made by the regis¬ 
trar of the Pnvy Council (c) 

Petitions must consist of consecutively numbeied paragraphs, 
written, typewiitten or lithographed on brief-paper witli quarter 
margin and induised with the namO^f the court appealed from, the 
short title and Pnvy Council number of the appeal, or the short 
tiUp of the petition (as the case may be) and the name and address 
of the London agent (if any) of the petitioner, but need not be 
signed Petitions foi special leave to appeal may be prmted (m 
demy quoito or other convenient form) (d) 


{q) Judiual Committee Enles, 1908, r 43 a, Statutory Bulea and Ordera. 
1908, p. 413, No 1288, L-43, [19091 W.N.Pt IL, pp 60-48 
fr) Jhd , T 43 b, p. 414 

(«) M, Aoee mentioned in the two last preceding paragraphs. 

I, uSi Simla, p 413 


(0 Judicial Committee Buies, 190S. r 43, 
’ ‘ /Wa., r 44, p 414 
Tbtd , r 45, p 414. 
itid , r 46 p 415 
) 47,p 415. 


I aupta, p 413 
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* (tu.) Lodging Oatea. 

82. No party to an appeal is entitled to be heard by the Judicial 
Committee unless he has preyiously lodged his case A respondent, 
however, who is merely a stakeholder or trustee with no other 
interest in the appeal, may give notice m writing to the registrar 
of his intention not to lodge a case, reserving his right to address 
the committee on the question of costs (e) 

The case may be printed either in England or abioad, but m 
either case must be printed in the prescribed maiinei (/), and shall 
be signed by at least one of the counsel who attends the homing 
of the appeal, or by the party if he appears m person {g) Each 
party must lodge forty copies of his case (/<) 

83 The case must consist of paragraphs numbered consecutively, 
and state as concisely as possible the circumstances out of which 
the appeal arises, the contentions to be urged by the party lodging 
the case, and the reasons of appeal Beferences by page and line 
to the relevant poitions of the lecoid are to be, as fai as practicable, 
printed in the margin , long extracts from the record must, as fai as 
practicable, not be printed in the case The taxing officer must, 
m taxing the costs, either of his own motion or at the instance of 
the opposite paity inquire into any unnecessary prolixity in the 
case, and disallow the costs occasioned thereby (t) 

Two or more respondents may, at their own iisk as to costs, 
lodge separate cases (k) 

Each party after lodging his case must forthwith give notice to 
the other party (Q. 

84 The pai ty who lodges his case fii st may, at any time after the 
expiration of three clear days after notice of lodgment of his case, 
serve the other party (if he has not lodged his case) with a “ case 
notice” requiring him to lodge his case with>n one month fiom 
service of the case notice, and informing him liiat in default the 
appeal will be set down for heaimg ex parte against him If the 
other party fails to comply with the case notice, the pai ty who has 
lodged his case may, at any time after the expiration of tho tune 
limited by the case notice, lodge an affidavit of service (sotting out 
the terms of the case notice), and the appeal, if all other conditions 
for being set down are satisfied, is to be set down ex parte as 
against the party m default No case notice, however, may bo 
served until aftoi the completion of the printing of the record The 
taxing officer m adjusting the costs of the appeal may inquire 
generally into the circumstances in which the case notice w'us 
served, and, if satisfied that there was no reasonable necessity foi 
serving it, may disallow the costs of it to the party servmg it Tho 


(e) Judicial Committee BuIm, 1908, r 60, Statutory Buies aud Orders, 1908 
^ 417, No 1288, L id. [1909] W N, Pt II, pp 60—68 
(/) See note (t), p 86, ante 

f Judicial Committee Buies, 1908, r. 61, ii6t mtprUf p 417. 

Ibtd, T 62 
Ilnd . r 63 
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party m default is not precluded from lodging his case, at his own* 
risk as regards costs and otherwise, at any tune up to the date of 
bearmg (m). 

85 Subject to the rules as to procedure on non-appearance 
of the respondent (n), and as to case notice, an appeal is to be set 
down tp$o facto as soon as the cases on both sides are lodged, and 
the parties thereupon are to exchange oases by handing one 
another ten copies of their respective cases (o) 

As soon as the appeal is set down the appellant must attend at 
the registry and obtain ten copies of the record and cases, and have 
them bound m the prescribed manner (p) for the use of the Judicial 
Committee. The several documents in^cated by mouts are to be 
arranged m the following order; (1) appellant’s case, (2) respon¬ 
dent’s case, (3) record, (4) supplementary record, if any {q) The 
appellant must lodge the bound copies not less than four clear days 
before the commencement of the sittings at which the appeal is to 
be heard (r). 

(vm) The Hearing 

86 Where the Judicial Committee have appomted a day for the 
commencement of the sittings for the heaiing of appeals, the 
registiar must, as far as in him lies, make the appomted day 
known to the agents of all parties concerned, and name a day on 
01 befoie which appeals must be set down, if they aie to be entered 
in the list of business for the silting All appeals set down on or 
before the day named are, subject to any directions from the 
cuinraittee or agreements between the paiUes, to be entered m such 
list of business, and, subject to directions from the committee, are 
to be heard m the order in which they are set down (s) 

The registrar of the Privy Council, subject to the rule as to non¬ 
appearing lespondents (t), is to notify the parties to each appeal by 
summons, at the earliest possible date, of the day appointed for 
the hearing of their appeal, and the parties must be m readmess on 
that day(u) 

87 The hearing is at the bar of the Piivy Council The 
appellant’s counsel begins and has a right of reply (a) Not 
more than two couAsel will be heard on a side (6). Several parties 


(m) Judicial Committee Bulea, 1008, r 66, Statutory Buies and Orders, 1908, 
No 1288, L 43, p 418 , [1909] W N , Pt. U , pp 50-^8 
(nl See p 42, ante (r 48) 

Judicial Comnuttee Boles, 1908, t, 67, uh% atpra, p 418. 

(Do cloth or half leather with paper sides, six leaves of blank paper are to 
be inserted befoie the apTOllant’s case The front cover must bear a printed 
label stating the title ana Privy Council number of the Appeal, the contents of 
tbs volume, and the nsmss and addresses of the London agents. The diort 
title end Piivy Ooonoil number of the appeal must be shown on the book. 

! g} Judicial ConmuttscLBulss, 1908, r 68, uh. aupru, p 419 

•) /M., r 70 
t) 8eep.41, ants [r 42) 

as) Jadiatal Committee Boles, 1908, r 71, uhi aupra, p 419 
|a) Zegan r Burtlem (1842), 4 Moo POO 292 

(i^) See Juduaal Committee Buies, 1908, r 71, and title Bakkutxrs, ToL |1» 
p 417. 
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• m an appeal who ate m diffeirent interestB ate heard by eeparafce 
counsel, but if the interests are the same they must be heard 
by the same counsel (e) Persons interested may intervene (cQ, but 
not when an appeal is part heard (e). 

Where legal points of importance arise, especially if the com¬ 
mittee who beard the appeal disagree or entertam doubts, the 
committee will hear and, if necessary, direct further argument, in 
which case one counsel will be heard on each Bide(/) Be- 
argument may also be necessary m case of the death before 
judgment of one of the judges who heard the appeal (g). 

88 The committee are very unwilling to entertain any point 
not duly raised and considered m the court below (Ji), but when a 
question is raised for the fiist time on the construction of a docu¬ 
ment, or upon facts either admitted or proved beyond oontroveisy, 
it IS not only competent, but expedient, in the interests of justice 
to entertain the plea (i) And if the point is patent on the face of 
the record, the court will deal with it although it was not taken in 
the court below (k), 

89. The committee have power to take evidence (Z) , such 
evidence is usually by affidavit, and is admitted on applications for 
leave to appeal, and where the evidence was not and could not be 
before the couit below, as, e y , when the question is as to circum¬ 
stances under which the court below dealt with a legal practitioner 
under its disciplinary powers (m). 

90 The committee have also power to refer any matters to be 
examined and reported on to the registrar, or to such other person 
or persons as shall be appomted by His Majesty in Council or by 
the Judicial Committee, m the same manner as matters are 
referred m the Chancery Division to a mastei (n). 

91 The judgment of the committee is m tlie form of a report 
to His Majesty, advising him as to the appeal. Only one judgment 
IS given, this is dehvored in open court, and contains the reasons 
for the report the committee will present to His Majesty (o) When 
the committee have reported, the report & submitted to His Majesty 


(c) Bt Dmmat and Amndetl (1841), 3 Moo P C 0 414, 419, Jewa-Ju v 
Trtmbnk-Jee (1S42), 3 Moo Ind App 188 

(d) Maharajah iBhuree Period Naram Stng t Lai ChutUrpui 8mg (1842), 
3 Moo Ind. App 100, 109, Eut India Co v. Bolertion (1859), 7 Moo. Inu 


App S61 

(e) La Banque SHoeheJaga v. Murray (1890), 15 App Ou 414, 419, P 0 
(/) Buckmahoy y LuUtmbhoy Motttchund {IBM), B Moo P 0 0. 4,atp 11 
(a) Tl^s wu tlie cose lu Pdlhngham v Victonan Bathaaye Commtmouer, 
■eefl900]W N.Ptn.p 85 

(A) Or 0 y V. Mantioba and North Weitem Sail, Oo, t(f Canada, [1897J A 0. 
254. P 0. „ , 

i i) Cbnneeftctrf P%re Ineuranre Co v Kawmagh, [1892J A C 473, 480 
A) Demne v Hdloway (1801), 14 Moo P 0 0 290, 298 
Q J iidtciid Committee Act, 1833 (3 A 4 WilL 4, o. 41), m 7, 8 
W) Smith V Hierra Zeone (1841), 3 Moo P U C 361, 308 

«) Ju&cial Gcnnmittee Act, 1833 (3 A 4 WilL 4, ( 

^o) Ihid , B 3 
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at the next Council, and when approved is embodied in an Order* 
in Council and then becomes the final decree (p) 

The costs of appeals are m the discretion of the committee (a). 

92 Where the Judicial Committee after hearing an appeal 
reset ve their judgment thereon, the registrar must, m due course, 
notify the parties who attended the hearing of the appeal by 
summons of the day appointed for the dehvery of the judgment {b). 

(is ) Costi 

93 All bills of costs are to be referied to the registrar of the 
Privy Council, or such other person as the Judicial Committee 
may appoint, for taxation A scale of fees is prescribed by which 
such taxations are regulated (i) Only costs incurred in England 
aro to be taxed m England (d) 

The registrar must, with all convenient speed after the Judicial 
Cominitioe have given then decision as to the costs of any 
mattei, issue to the party to whom costs have been awarded an 
01 del to tax, and notice of the day and hour appointed by him 
for taxation This party mast, not less than forty-eight hours before 
the time appointed for taxation, lodge his bill of costs (with all 
necessary voucheis) and setve the opposite party with a copy of 
hiB bill of costs and of the older to tax and notice (e) 

If a party fails to lodge his bill of costs and voucheis within the 
piescribod time, or otherwise delays or impedes the taxation, the 
taxing ofiicei may, if he thinks fit, disallow his charges for drawing 
his hill of costs and attending the taxation (/} 

Any pally aggrieved by a taxation may appeal by way of motion 
to the Judicial Committee Three clear days’ notice of the motion 
must be given to the opposite party, and a copy of the notice is to be 
left in the registry of the Privy Council (. 9 ) 

The amount allowed on taxation is, subject to appeal to the 
Judicial Committee and to any direction from them to the contrary, 
to be insetted m the Order in Council determining the matter(/c) 
Wheio costs are directed to be taxed on the pauper scale, no fees 
to counsel are to be allowed, and agents are only to be awarded out- 
of-pocket expenses to cover office expenses, taken at about three- 
eighths of the usuaT professional charges m such matteis(t) 

When nn appellant has lodged security for the respondent’s costs, 
the legistiar is to deal with such security in accordance with the 

(р) PtUs ▼ Lafoniamt (1880), 6 App Cos 483 

(a) Judicial Committee Act, 1833 (3 & 4 Will 4, c 41), a 15, Order m 
OooBcil, 13th June, 1853, art ' Statutory Bulea and Oiders Bevued, Yol VI, 
Judicial Committee, p 1 

(b) Judicial Committee Bulea, 1908, Statutory Bulea and Orders, 1908, 
No 1288, L 43, p 420, [1909] W N, Pt H , pp 50—68, r 74 

(с) Ilnd r 75 The a^e olfeea u preaenbed by aohedule 0 to the Bulea. 

(d) Judicial Committee Bulea, 1908, r 76, v&i supra, p 420 

(a) r 77 

(/) 2hd., T 78 

(ff) Ihd,, r 79 Aa to appeals mvolvuig ooata only, see title DsmniXBonta 
AND COLORIBS 
fA) Ihid.x 80 
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directions contained in the Order in Conncil determining the 
appeal {k). 

(x.) Mt*eelIant0ui 

94 The Judicial Committee have power to erciiqe the parties 
from compliance with the prescribed rules, and may give such direc¬ 
tions as to practice and piocedure as they consider just and expedient. 
Applications to be excused from compliance with any rules are to be 
addressed to the registiar of the Privy Council, who is to take the 
instructions of the Judicial Committee thereon, and communicate 
them to the parties. If the registrar thinks it desii able, or either 
of the parties so requests in wilting, the application will be dealt 
with in open court In such a case the application is to be put in 
the papei for healing on a day appointed by the committee, and 
notice IS to be given to the paities interested of the time appointed {1) 

95 Any document lodged in connection with any matter pending 
may be amended by leave of the i egistrar of the Privy Council If 
the registrar is of opinion, or either of the parties requests in 
writing, that the application may be dealt with in open court, the 
application will be so dealt with In such a case tho application is 
to be put in the paper for hoaiing on a day appointed by the 
Judicial Committee, and notice is to be given to the parties 
inteiested of the time appointed (m) 

96 AfiSdavits lelating to any matter pending before His 
Majesty in Council or the Judicial Committee may be swoin befoii' 
the registiar of the Privy Council (n) Where a party changes his 
agent, such paity or the new agent must forthwith give notice to 
the registrar m wilting of the change (o). 

97. Proctors, sohcitora, and agents admitted to practice befoi e 
the Judicial Committee nrust sign a dedaiation in the prescribed 
form engaging to observe and obey tho Buies Begulations, Orders, 
and Practice of the Pnvy Council, and to pay and discharge, on 
demand, all fees and charges due and payable upon any matter 
pending before His Majesty m Council(p) 

Pioctors and solicitors piactising in London aie allowed to sign 
the declaration and practice before the Privy Council on production 
of their certificates without payment of any fees (q) 

Solicitors not practising m London, but admitted by the High 
Courts in England or Ireland, by the Court of Session m Scotland, or 
by the High Courts m any of His Majesty’s dominions, may apply, 
by petition to the Privy Council, for leave to practise before the 
Judicial Committee, and may be admitted to practice by an Order 

(k) Judicial Committee Ktilea, 1908, r 62, Statutory Buies and Ordeis, 1908, 
p 421, No 1288, L 43 
m Ihtd , r 83 
fm) Jb\d , r 84. 

(a) Ibtd , r 80. 

(01 Ihid ,T 86 

(p) Older in Cibunnlof flth March, 1896, r. 1, Statutory BuIch and Ordore 
Bevued, VoL YI, Judicial Committee, p 13 The form <n declai Oioa is con¬ 
tained in the Older in Connul 

(g) Order in Ooimotl of 6th Mardh, 1896, r. 2, ubi tupra, p 14 
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of Council (a) for such penod and under such conditions as the * 
Privy Council may direct (6). 

Any proctor, solicitor, agent, or other person practising before the 
Pnvy Council who wilfully acts m violation of the rules and 
practice of the Privy Council or of the prescribed rules, or who 
misconducts himself m prosecutmg prooeedmgs before the 
committee, or refuses or omits to pay, on demand, the Council 
oiEce fees and charges payable by him, is liable to an absolute or 
temporary prohibition to practise before the Judicial Committee 
upon cause shown at the bar of the committee (c). 

98 In the case of the death or change of status of either of the 
parties, or a transmission of their interest, the suit abates, and an 
order of revivor must be obtained on petition In the case of jomt 
appellants the appeal does not abate by reason of the death of one 
of them (d). If a sole respondent dies the appellant must apply 
for an oidei of revivor against the peisonal representatives of the 
deceased («) 


Sttb-Seot 2 — Eede$t(utteal and Manhme AppeaU 

99 The practice and procedure of the Judicial Committee in 
ecclesiastical, vice admiralty, and prize cases is regulated by an 
Order m Council of 11th December, 1865, m that behalf (/), and 
by an Order in Council of 21st December, 1908, makmg rules 
for and establishing a scale of fees to be allowed on taxation in 
appeals (q) 

The petition must be left in the office in duplicate with an office 
copy of the decree or order appealed against {h) 

When the appeal has been referred to the Judicial Committee, 
the mhibiUon and citation and monition for process are issued 
by the registrar (i) If the inhibition, citation, and monition is 
not taken out within one month from the date of the petition 
being referred to the Judicial Committee, the appeal stands dis¬ 
missed (k) The inhibition, citation, and monition must be returned 
duly served on the registrar of the court below and the opposite 


(a) An Order of Council let an order made by the Privy Council itself, and 
not by Hia Majesty with the advice of the Pnvy Council 
(ft) Order in Council of 6th March, 1896, Statutory Buies and Orders 
Bevisod, Vol YI , Judicial Committee, p 14, r 3 
(c) Jbtd,T 4 

fd) Pote (Afajcftititw*) V J/asoa (1849), 7 Moo P 0. 0 1 
Golnnd Ghundtr 8ft» v Ryan (1861), 15 Moo. P C (3 247 
(/) Statutory Buies and Orders ^vww, Vol VI, Judicial Committee, p 98 
Judicial Comnutten Buies, 1908 These rules are directed (r sD to apply 
So all matters fallmg withiu the appellate jurisdiction of the Juduaal (jomniittee 
suUeot to the provisioni of any statute or statutory rule or order to the 
contniry. 

{h) Statutory Buies and Orders Bevised, Vol VI, Judicial Committee, 
p 98, T i8 Apjieale are either apud acta (where the appellant gives noboe to the 
logistrar of the court below that he appeals, and the registrar enters the appeal 
in the minuto hook of hie court) or ta senptu (where there u an instruinent 
of oppeal in writing (on a shdling stamp), attested by a notary public and two 
witnessm) 

(<) Ibtd , r. 4, 
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paxfy, together witti the process (2), mthin one month from issae 
m the case of a court withm the United Kmgdom, and four months 
m the case of a court without the Umted Kingdom In default the 
appeal stands dismissed (m) The respondttit may enter appearance 
at any time after the appeal is leferred to the committee (n). If 
the respondent desires to adhere (o) to the appeal, he must wiihm 
one month of appearance lodge deolaration of adherence stating 
from what part of the decree of the court below he desirM 
to appeal (p). The appellant must bring in sixty printed copies 
of the appendix {q) withm one month of the process being brought 
m and deliver foity copies to the respondeat (?) Both parlies 
are to bring m sixty prmted copies of their respective cases 
within one month of the appendix being brought m and deliver 
forty copies to the opposite party (s) The case then stands for 
hearing (t) The appellant may abandon his appeal by filing a 
pioxy stating that he abandons the appeal and consents to be 
condemned m costs (u) 

100 An appellant residing out of the United Kingdom must, 
within two months after service of a notice on his solicitor to that 
effect, give security in £200(x) If an appeal stands dismissed under 
the lules, a motion may be made withm a fortnight to reinstate 
it. An order to reinstate may be made subject to an order as to 
the costs or otherwise (^) 

101 Pleadings and references to the registrar, or to the regis 
trar and merchants, are regulated, as far as they aie applicable’ 
by the Buies of the Probate, Divorce and Admiralty Division 
(Admiralty) for the time being (a) 

In the case of appeals under the Clergy Discipline Act, 1892 {h), 
it IS not necessary to lodge any written statement or printed 
copies of the case with reference to which the appeal is brought (c) 

102 On the hearmg of ecclesiastical appeals pi ovision is made 
foL the attendance of the archbishops and bishops as assesBors 
accordmg to a iota (d) 

({) Statutory Buies and Orders Eevued, Yol YI, Judicial Conmuttee, p 98, 
r 6 The process is the wholo of the proccedutgs and proofs in the court below 

(m) Order in Council of llth Decemboi, I 860 , r 7 

(n) t htd, T 8 

(p) That IS, to appeal agamat any part of the order of the covut below whioh 
IB preiudiotal to mm. 

(p) Ibid , r 9 

(j) That 18 , the record 

(r) Ibid , rr 10, 2H 

(<) Ibid , rr 12, 13, 28. 

(t) Ibid., t 14. 

(u) Ibid , p 17 

i ] Ibid , r. Ifl. 

j Ihtd , X 20 

I Ibtd., XX 24, 26 See title Ax>umAX,TY. Vol I, p 117 
I 66 ft 66 Vict c 32 

Cleivy Discipline Buies, 1892, r 74 (Statutory Boles and Orders Bevlsed, 
IV., E^euaraeal Court, England, p 61) 

(d) Order in Council, 28tii November, 1876, Statutory Bulot> and Orders 
Beviead, Tfd VI, Judu^ Committee, p 114. 
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On the hearing of Admiralty appeals the Judicial Committee may, 
if they think fit, require the attendance of two nautical assessors (e) 
The procedure in relation to hearmg and judgment is as m the 
case of oidinary appeals (/) 

103 Appeals from the Admiralty Court of the Cinque Foits, 
Colonial Courts of Admiialty, and Vice-Admiialty Courts aie 
regulated by rules made on the 23rd August, 1888 (^), except in the 
case of Indian Vice-Admiralty Courts, for which rules were made 
under the Vice-Admiralty Courts Act, 1882 {k), on the 27th June, 
1832 (i) 

Separate rules of procedure have been approved by Order in 
Council for beveuil colonial Couits of Admiralty (A), which possibly 
may supeiscde the rules of 1883, and in case of Indian courts 
those of 1832 

These appeals aie regulated so far as regaids the Fuze Courts 
of fiist instance by an Order in Council of the 18th July, 1898 (i), 
while the practice before the Judicial Committee is legulated by 
rules dated the 11th December, 18G5 (mi) 

104 The pioceedings in appeals, so far as the couits below are 
romerned, are regulated by the lules of those courts Before 
the Judicial Committee procedure on appeals is governed by the 
Older in Council of 11th December, 1865 (n), and fees by the Older 
m Council of 2l8t December, 1908 (o) Appeals under the Clergy 
Discipline Act, 1892 (yi), are icgulated b^ the lules made by virtue 
of the Act, both in the court below and before the Judicial 
Committee (g) 

Sect 4 —Officers 

105 The officers of the Judicial Committee of the Fnvy Council 
aie a legistrai and a deputy iegibtiar(0 The regibtiai is appointed 

((') Judicial Coininitb'o Rules, 1U08, i Td, Statutory Rules and Oidera, 1908, 
No 1288 L 43, [1<)09] \V N , l»t II, pp 50-68 
( / ) Soo p 33, ante 

(f/) Statutuij Rules and Orders Revised, Vol II, Colonial Couits of 
AdmuHlty, p 1 Bi loO—155 deal vrith apjHnls Those rules were made 
uudii Vice-Admiinlty Ctiurts Act, 1803 (26 &. 27 Vict c 24), s 14 
(A) 2 A 3 Will 4, c 61 

(() R ilu of these rules doiils with ippouis It is punted lu Sufford and 
Wlieelei’s I’nvv Oounoil Pructice, p 90b 
(A) Namelj, in the cane of tiie following ooiirtn Aden, Resident’s Couit, 
Bomba}, High Oomt, Canada, Exchequer Court, Ciprus, Supreme Court, 
Fijii Supreme Court, Cihraltar, Supreme Court, Jamaica, Supreme Court, 
Queeusland, Supremo Gonit, Sind, Radar Court, Straits itettlements Court 
See Statutory Rules and Oiders Revised, Vol II, Coloui^ Court of Admmlty 
and Vice-Admirslty Court, p 1 

(l) Statutoiy Rules and Orders Revised, Vol IX, Navy, p 27o Rr 
229—^234, at pp 316, 317, relate to appeals 

(m) Statutoiy Rules and Orders Revised, Vol VI, Judicial Committee, p 98 
(,») Statutory Rules and Ordeis Revised, Vol VI Judicial Committee, p 08 
(o) Statutory Rules and Oiders, 1908, No 1288, L 43, [1009] W N, 

rt II, pp 6C 68 
< 66 ft 66 Viot c 32 

{g) Statutory Rules and Orders Revised, Vol IV, Ecclesiastioal Coui, 
England, pp^l—109 

(r) Biy Ordw m Council of 23rd June, 1904 ([1904] W N, Pt n, p. 231), 
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under the sign manual (•). In the absence of the registrar the 
Lord Piesident has power to appoint a deputy (t) The duties of 
the registiar are to be define in his appointment (u) The 
registrar has power to examine witnesses and take affidavits and 
depositions on oath (x) 

The Judicial Committee are empowered to appoint such officer 
or officers as may be necessary to execute processes (v) 


Part V.—The Supreme Court of Judicature. 

Spot 1 — Constitution. 

106 The Supreme Court of Judicature was constituted in 187S (a) 
ns from 2nd November, 1874 (b), and in it there were couBolidated the 
High Court of Chanceiy of England, the Court of Queen’s Bench, 
the Court of Common Pleas at Westminster, tlio Court of Exchequer, 
the High Court of Admiralty, the Couit of Probate, the Court for 
Divorce and Matrimonial Causes, and the London Court of Bank¬ 
ruptcy (r) In the next year, 1874, however, the constitution of 
the couit was postponed until Ist November, 1876 (d). Before ihi‘< 
deferred constitution the London Court of Bankruptcy was sevei (d 
from the Sa})reme Court (e), but was again consolidated with thai. 
court as from and after Slst December, 1883 (/) The Supreme 
Court IS regulated by the Judicature Acts, 1878 to 1902 (r/), and 
consists of two permanent divisions (/<) His Majesty’s High Court 
of Justice and His Majesty’s Court of Appeal (t) 


it was directed that the duties of the registiar of Uis Majesty in. admiralty 
and ecclesiastical causes shall he discharged by the legistrar of the Privy 
Council for the time being 

(«) Judicial Committee Act, 1833 (3 & 4 WjU 4, o 41), s 18 
(0 Pnvy Council Begistrar Act, 1853 (16 & 17 Vict o 85), s 2 
■ IbJ 
Ibid, B 1 

Judicial Committee Act, 1843 Yict c 38), s 15. 

Judicature Act, 1873 (36 & 37 Vict o 66) 

Ibid, B 2 
Ibtd,B 3 

Judicature (Commencement) Act, 1874 (37 & 38 Vict o 83), s 2 
(e) Judicature Act, 1875 (38 & 39 Viot c 77), s 9 
(/) Bankruptcy Act, 1883 (46 A 47 Vict o 62), sa 3, 98 
(y) (1873)36 A 37 Vict o 66, (1875)38 A 39 Yiot e 77, (1876) 30 A. 10 
VicL 0 59, (1877) 40 A 41 Vict c 9, (1879) 42 A 43 Vict. o 78 , (1881H J & 
45 Viot 0 68. (im) 47 & 48 Vict c. 61. (1887) 50 A 51 Viet, o 70 (18%) 
53 ft 54 Viot. c 44, (1891, London Causes) 54 ft 55 Viot c 14, (1691) fi A 55 
Viot 0 . 53, (1894) 57 ft 58 Vid; o 16, (1899) 62 ft 63 Vict a 6, fl802) 2 
Bdw 7, a 31. 

(A) It must be noted that the term " divimon " is here used m a secse differing 
hrom that in whii^ the term is used m reference to the constitution of the 
**divisions” of the High Court, and the sitting of the Court of Appeal in 
•* divunona.'' * 

(«) Judicature Act, 1873 (36 ft 37 Vict o 66), s. 4. 
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Sect 2 —77/* Majcsty’M High Court of Justice, 

Sub-Sect 1 —JurudieUen 
(i) Tn General 

107 To the High Couit of Justice were transferred tiie jnris- 
(hotioii possessed by the Higli Court of Chanceiy (k) (including its 
coinmon law jurisdiction), the Court of Queen’s Bench (1), the 

(k) The old Court of Chancery ooneisted of two separate tribunals—an 
orainary couit of common law and a court of equity Of these tho court of 
common law was the most ancient, and had ]unmiction in personal actions 
whore a mnnstor or officer of tho court was concerned, m soirs ftuuu to cancel 
patents, oi (o partition lands held m coparceny, and in other matters From this 
court issued out commissions of bankiuptcy, lunacy, lelating to chanties, etc 
"Ghantei} (Caneellarta) is the Highest Court of Judicature m this Kingdom, 
nex t to the Parliament, and of Tory ancient Institution Tho Extraordmary 

Court or Court of Equity, proceeds by the Buies of Equity and Consaenoe, and 
moderates the Bigour of the Common Law, consideiing the intention rather 
than the words of the Law It gives rehef for and agamst Infants, notwith 
standing their Mmonty And for and against married women, notwithstandmg 
their Coverture . Ail Frauds and Deceits, for which there is no Bedross at 
OtmiiaoiiLnw; all Breach of Trust and Confidences, and Accidents, as to relieve 
Obligors, Moitgagois, &o , against Fonaltioa and Forfeitures, wlioie the Intent 
was to pay the Debt, are hero remedied Also this Court will give relief 

against the Eztiomity of unreasonable Engagements, entered into without 
Consideration, ohhge Creditors that are unieosonable to compound with an 
unfoitunate Debtor and make Executors &o , give security and pav interest 
for Money that is to Tie long m then hands (Anon (1679) 2 Vent d-lb) lleie 
1 <!x<h iitois may sue one nnoLhor, or one ExeouW alone be sued without the rest 
Oidn may bo mode foi Performance of a Will It may be decreed who shall have 
the Tuition of a Child This Court may confirm Title to Lands, though one has 
lost hiB Wnlmgs, Bender Conveyances defective thiough Mistake &c, good and 
pm fee t, but not Defects m a voluntary Conveyance, unit ss where intended as a 
PiovjBion for youngo] Children (Bonham v Jvei/icomi (1684) 2 Vent 365) In 
Chancory Copyholders may be relieved against the ill-ITsage of their Lords 
Inrlosiiios of Lands that are Common be decreed, and this Court may decree 
Money or Ijands given to charitable uses, Things in Achon, upon Assignment on 
cnnsidemtion Obb^ men to account with euoh other Avoid the Bar of Actions, 
b\ tho Statute of Limitations, Ac, foi Debts thus barred, are still Debts m 
Equity and the Duty remams (Anon (1707) 1 Salk 164) But in all oases, 
where the PhuntifF can have his jRemedy at Law, he ought not to be relieved in 
Chancery and a thing which may be tnra by a Jury is not triable in tius Couit '* 
(Jai oil’s Law Dictionary, «u5 voce Chonoeiy) 

(2) The jurisdiction of this court was oivil and onminal The oivil luns- 
diotion was on what was called the plea side of the court The (nvil junsdiotion, 
at first more limited, had become extended to all actions between subject and 
8Ub|ect, except where the revenue of the Crown was affected, or where title 
to realty was in question On the plea side the court also eacerased appellate 
pmsdioDon fiom tho palatinate courts, inferior oonrts of record, and from the 
Indosure OommissioneiB (Indosure Act, 1845 (8 A 9 Viot e. 118), a 4). The 
onrittnal junsdiotion, on the Crown side, extended to all fences of wnatever 
naturot to articles of the peace, and to Aaiiau corpus, also to cerheran, maniaume, 
andiMetsominfn “King^sBraoh lathe Court or Judgment Seat where the IS^g 

of l&iglaad was sometimes wont to alt in his own person, and was theisfore 
movealbla tnth the Court oi King’s Housdiold, and called Ciirta Dffimm Begta at 
Aula BaM * aad b> Statute 28 Ed 1, o 6 thm court la to follow the Bing ITitig 
Henry Ul, aivurd times sat in person with tiis Judges in Banco Btgte, being 
seated on a Bigfi Bendi, and the Judges at a lower one at his feet And 
King's Benokjpa pngmally the onlv OouTt m Westminster Hall; out ol whioh 
the Courts of ^mmon Pleas and Exchequer seem to have been derived Tb« 

Couit is the Oustoi monan of all Cm subjeots of the realm, and where it meete 
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Court of Common Fleai(m) at Westminster, the Court of Ex¬ 
chequer in) (inoludmg its junadichon as a oouit of reivenue), the 
High Comt of Admiralty (o), the Court of Probato (p), the Court 
for Divorce and Matrimonial Causes ((/), the London Court of 
Bankruptcy (r), the Court of Common Fleas at Lancaster («), the 

with any offence contrary to the first ^moiples of common Justice, may inflict 
a suitable punishment 2 Hawk. P. (7 6, o 3 *' (Jacob’s Law Dictionary, tub 
voce King’s Bench) 

(m) *’Owynm the Preface of his Beading, says that tdl Henry 111 granted the 
great Oharter, there were but two Oourte, called the King's Couits, vis, the 
King’s Bench and the Exchequer and that upon the Qiant of that 

Ohaiter, the Court of Common Pleas was elected and setuod m one certain Place, 

1 e , Westminster Hall But Sir Edward Coke is of Opinion in hu itrefaoo to the 
eighth Eoport, that the Court of Common Pleas was constitatM before Die 
Conquest, and was not oreatod by Magna Charta, at which time there wmu 
juaUeiartt dt Banco, dte. . The lunsdictiDn of this Court is gonenil and 
extends itself throughout England It holds pleas of all Civil Onusos at Common 
Law, between subject and subject, in actions real personal and mured ” (see titie 
Aotiok, Yol I, pp 31 et aeq ), “ and it seems to have been the only Court for leal 
causes In persoual and mixed actions it hath a oonounent jurisdiction with 
the King’s Bench But hath no cognisance of Pleas of the Crown , and Common 
Pleas ore all that are not such ” (Jacob’s Law Dictionary, tuh voce Common Pleas) 
It was the couit of appeal horn revising hamsters (Parliamentary Yotets 
Begistiation Act, 1843 (& ft 7 Yict e 18), s 60) It hod also jurisdiction under 
the Fines and Becovencs Act, 1833 (3 ft 4 Will 4, a 74), ss 81, 83, the Bailwiiy 
and Canal Tiafhc Act, 1854 (17 ft 18 Yiot o 31), ss 3, 4, 5 , and as to olootum 
petitions under tho Parliamentary Elections Act, 1868 (31 ft 82 Yict c 12o), s '< 

(nf This couit had exclusive junsdiotum lu matturs affecting the revenue r< 
the Giown “ Exohoquei (M E Esohoker, a. 0 F Escheqiuor a chesn- 
boaid) The name originally referred to Die table covered with a cloth 
divided into sqnaies, on which the aoooiints of the Bevenue were kept by moans 
of counters 3 (more folly Court of Exchoquoi, Exchequer of Pleas) a ooui t 
of law, histoncally representing the Anglo-Norman oxchequer in its judicial 
capacity The junsdicDon of the Court was theoiohcally confined to matters 
of revenue, hut in practice was gradually extended t > all kinds of oases (oxoent 
* real actions ’) by means of the legal fiction that bhe wrong sufTorod Viy the 
plamtiff had rendered him unable to pay his dehta to the King” (New English 
Dictionary, Yol IH , E, p 378) Up to 1842 it hod also on equity side, but this 
was transfoned to the High Court ra Chancery by the Oonit of Chancery Act, 
1841 (6 Viot. 0 5), 8 1 

(o) The High Court of Admiralty (constrtuted a court of reund by the 
Amniralty Court Act, 1861 (24 ft 25 Yiot o 10), s 14), hud at tho date of the 
Judicature Act lost its cnminoi jurisdiction except under the Foreign Enlist- 
meut Act, 1670 (33 & 34 Yict c 90) Its avil junsdiotion extended to all man 
time actions, whether tn rtm or m pertanam, and was equitable os wull us 
legal, and appellate as well ae original This court had also jurudustion us a 
pnae oonrt (Naval Prise Act, (27 ft 28 Yiot o. 25)) 

( p) The Court of Probate wae established as a court of rocord by the Court of 
Prooate Act, 1867 (20 ft 21 Yict o 77), and bad lunsdicDon to grant and rev-ito 
probates and letters of admunatiation and to decide all qnesDons in muttors 
teetomentary 

ijH This oourt was established as a oonrt of record by the Matnmouial 
(Tauses Act, 1857 (20 ft 21 Yict e. 85), wiDi exdusive junsdiotion in all ruiisos, 
suits, and matters matrimonial 

(v) This court was established as a prmotpal court record by Die Banki uptoy 
Act, 1869 (32 ft S3 Yict o 71) It was a oourt of equity as well as of law, and 
the tduef judge poesessed all the junsdictiou of a jud^ Quo of the supesjor 
oouite of common^ law, and of a judge oi the Court of rhancerjT, m 
addition to hu speolal junsdiotion in bankruptcy. Sm p. 66, poet 

(f) TRu Oourt of Oommon Pleas at Lanoaster bad within Die oounty palatine 
^ concunent jnnsdiction with the courts of common law in personal aofaens 
and m ejectment 
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Couit of Pleas at Durham (a), and the courts created by eommis* 
Hions of assize, of oyei and tei miner, and of gaol delivery (&) 

(u.) Onytnal Juriadicium. 

108 The juiisdiction of the High Court is both original and 
appellate The otigiual jurisdiction is general, and extends to all 
laiises of action and is unlimited m amount (c) It includes the 
whole of the original juiisdiction of the courts before mentioned, 
except the juiisdiction m lunacy of the Loid Chancellor or the 
Ijords Justices of ApiKsul m Chancery {d), the juiisdiction of the 
Lord Chancellor as to patents (0 end commissions, oi as the visitor 
of any college or foundation, and that of the Master of the Bolls 
as to iecoids(/) The court has also juiisdiction to grant a 
mandiiinus ot an injunction or to appoint a receiver by an inter¬ 
locutory order {g) The eilect of the Judicatuie Acts, and the rules 
m<ide undei them, is not (except as exptessed) to alter the jurisdiction 
of the High Court as tiansferied theieto by the Act of 1873 (/i) 

The civil juiisdiction of ihu High Cuuit includes all causes and 
matters whatever, except pii/e c auses (i), certain excepted lunacy 
nuiUeis( 7 ’), and actions within a franchise of cognisance of pleas, 
but only where the loid of the franchise claims his right (A;) 

The couit also cxmcieos the functions of the King as vibitor 
of all civil coi [) 0 i ations, and thus has jurisdiction to lelieve any 
fieenian iii city, boiough, oi town corporate, who is unjustly 
disfrunclused (1) 

The juiisdiction of the Piobate, Divorce, and Admiralty Division 
in ndmnalty, matrimonial and succession matteis is dealt with 
olsewheio(w) 

The tiial of parliamentary election petitions is conducted before 
two judges of the King’s Bench Division selected from a rota 
appointed annually (n) The couit has also jurisdiction as to 
municipal election petitions (o) 

109 Divisional coin ts have original juiisdiction in cases of habeas 
coipiis, whole the judge directs the lule nin or the writ to be 


{a) This court bad amular juiisdiction vithni tho county palatine of Durham 
as tho Ia«it-nientionod court had in Lancustor 
(/O Juduaturo Arfit, I87J (36 & 37 Vict c 66), s 16 

(c) V", to rem'ssion to tho county court of actions commenced in the Uigh 
Court wo titles CoujTiYCoimTS.Vol VIII.p 438, Pjuctics and PaocEnuax 

d) Sc^e p 94,7)03/ 

V) See title rAiSNls and Invxniions 
/) Judicature Act, 1873 (3b & 87 Vict c 66), s 17 
a) liid.B 25 (8) 

a) Sntuk South J/rtca Co v Companhta de Mo^mbtque, [1893] A, C 602 
t ) See p 28, ante , and title Faize Law and Jubibdioiion 
17 ) See p 94, post 
(k) Keal y Deudon (1663), 1 Lev 89 
h) 4 Oo. loBt, 71 

(m) Seepp 69, 62, post, and titles ADXiBALTy, Vol I, p 63, Confuox ov 
Laws, Voi vl, pp 218, 262, Husbotd and Wist 

(n) Parliamentary Elections Act, 1868 (31 & 32 Yict c 125), Forliamentary 
ana Cbrrupt PlMfitices Act, 1879 (42 & 43 Yict a 75), Judicature Act, 1881 
(44 & 45 Yict 0 . 68), 8 18. 

( 0 ) See title EiacnoNB. 
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retornable there, in special cases under the London Government Act, 
1899 ip), and in applications to strike solicitors off the rolls (q). 

uo. The original criminal jurisdiction of the High Court extends 
over all indictable offences against the law of England, and is 
exercised either in the King’s Bench Division or under the oom> 
missions of ojer and terminer and gaol delivery (r) on ciiciiit, at the 
Central Criminal Court (s), or directed to special commiBsioiieiB(t). 

In the case of criminal informations (u), whether by the Attorney- 
General ex-ojfficw or on relation, or to enforce a pecuniaiy penalty 
in which the infoimer as well as the Crown has an interest, the 
criminal jurisdiction of the High Court is only exercised in the 
King’s Bench Division 

Where on application an indictment has been removed into the 
King’s Bench Division for trial (r), or where an indictment is found 
by the giand jury in the King’s Bench Division («), the King's 
Bench Division has exclusive jurisdiction to try the cause 

The trial m the King's Bench Division is held before one judge, 
unless on motion an ordoi has been made by the court that the ti lal 
shall bo at bar (a). 

Ill Offences by Colonial Governors (&} and other public officers 
abroad (c) are triable in the King’s Bench Division, either on infor¬ 
mation exhibited by the Attorney-Geneial or upon indictment found 
m the division, as are also offences committed by the Governoi - 
General of India, Lieutenant-Governors, Justices of the Higi 
Courts, and other public officers in India Extortion and other 
misdemeanours committed by public officers in India are also tiiuhle 
in the King’s Bench Division (d), if the Altorney-Genci al or the 
other prosecntois elect to proceed therein instead of claiming a 
trial before the special commission which bus jurisdiction lu such 
cases (c) 


(p) 62 & 63 Yiet c 14 I'or Tiabtat conut and other matters m wluob there 
u original jurisdiction, see title Cbowk PHAClirF 
(j) R S 0 , Ord 59, rr 1, 2 See title Scuenonx 
ff) See p 87, pott 

(t) The Central Onmmal Court le a branch of the High Court of J iistice 
(Judicature Act, 1873 (36 & 37 Viot c 66), ss 16,29, if v ParA.e, [1903] 2 
K B 432, 139. see p 87, po«f) 

(f) See p 90, posf 

(u) See title (jkiuival Law a»d Pkoofduex, p 292, post 

(v) Crown Office Rules, 1906, rr 12—19 , Statutory llules and Orders, 1900, 


pp 606—608 

(x) Middlesex Grand Junes Act, 1872 (35 & 30 Yict o 52) , Local Guveni 
ment Act, 1888 (51 & 52 Tict c 41), s 89 (2) (3), Crown Office Buies, U*()6, 
rr 32—34, Statutory Buies and Orders, 1906, pp 610—612 
(a) Crown Office Buies, 1906, it 150—155, Statutory Buies and Orders, 
1906, p 627 

(5) 11 WiU 3, 0.12 (11 A12 WiU 8. m Euffhead) 
re) Onmmal Jurisdiction Act, 1802 (42 Geo 8, o. 85) 

(<0 Bast India Company Act, 1770 (10 Qeo 3, c 47), s 4, East India Oom- 
P*ny Act, 1773, (13 Geo. 3, o 63), ss 33, 30—41; India Company Act, 
1780 (21 Geo S, 0*70), SB. 4—7 , Bast India Oonmany Act, 1793 (II Geo 3, 
0 52), aa 140,141, India Company Act, 179f (37 Qeo. 3, c 142), s 14 
(«) India Oompany Act, 1784 (24 Qeo 8, seas 2, o 25), East India 
Company Act, 1786 (26 Geo 3, c 57), £. 25. 
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112 The King’s Bench Dmsum has idso jarisdietioD to try 
persons accused of wilfully neglecting or decaying to deliver 
parliamentary writs (/) 

113 The crimiiml jurisdiction of the High Court also extends 
ovei offences committed within the jurisdiction of the Admiral of 
England(y), and can be exercised either at the Central Criminal 
Court (k) or under oonunissious of oyer and Iciminer and gaol 
deliveiy (i). 


BanLmiii'y 114 In Bankruptcy the jurisdiction of the High Court is both 
original and appellate The anginal jurisdiction oxteods to those 
cases in which it is proposed to present a petition against a debtor who 
has lesided or carried on business within the London bankruptcy 
distnet, t e , the City of London and the distiicts of the Metropolitan 
County Coaits(&), for the greater part of the six months imme¬ 
diately preceding the presentation of the petition, or for a longer 
jieiiod during those six months than in the district of any county 
couit, or who is not resident in England, or whose residence the 
petitioning creditor is unable to ascertain (0 

An appeal lies in bankiuptcy matteis, at the instance of any 
person aggrieved, from the order of a county couit to a divisional 
couit of the High Court of Justice, of which the judge to whom 
bankruptcy business is for the time being assigned is to be a 
luemboi The decibiou of such divisional couit is final and con¬ 
clusive, unless the divisional court oi tho Court of Appeal give 
special leave to appeal to the Couit of Appeal, whose decision in 
such a case is fin^ and conclusive (ni) 


winding up UJ In company winding-up matters, the High Court has also 
01 iginal and appellate junsdiction The original jurisdiction applies 

to cases where the amonnt of the share capital of the company paid 
up or credited as paid up exceeds jC 10,000, except that in 
cases whei e the registered office of the company is situated within 
the jurisdiction of either of the Chancery courts of the counties 
palatine of Lancaster or Durham such Chancery court has con- 
cuilent jurisdiction (n), and except in cases of companies formed 
for working mines within the stannaries, which are not shown to 
be actually working mines nor to be engaged in anyother ondertakmg 
beyond those limits (o) 


(/) Parhomentaty Wnta Act, 1813 (63 Geo 3, o 89), s 6 

Under the Aamiialtj Offeacea Act, 1644 (7 A 8 Tict e 2), as 1,2, «ee 

p. 9 o, 

(h) boop 87,jxMt 

ft} Under the Oeatral Gnounal Oouzt Act, 1834 (4 A 6 Will. 4, o. 36), s 22, 
Admiraltv Offences Act, 1844 (7 A 8 Yici c. 2), e 4 , seep 87, 

(k) Baukiuptoy Ait, 1883 (46 A 47 Yict c 6^, a. 96, l^ed. 3 The Metro> 
pontan Oottnti Ckiurle an Bioomsbary, Bow, Cwkenwall, Lambeth, Maxyle- 
Done, ShendUch, Southwark, Weat London, Weetnuiuter, and Whitechapet 
(/) BanhnipUj Aot. 1888 (46 A 47 Tict c 62), s. 93. 

(tn) Bankmptev Appeale (ponnty Couit^Ac^l884 (47 A18 Tick c 0), 2; 

Mo title BaSTJaurroY aim J^nvaKor, Yol. IL, p 301 
(n) CompaniM (Consohdatioa) Act, 1908 (8 Bdw 7, o 69)| a. 181 (2) 

W/tkiVTlSUl). 
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116. The admiralty janadiction of the High Conrt(p) inoludes 
the original jarisdiction of the High Court of Admiralty and also 
additional jurisdiction conferred by statute It has jurisdiction to 
try suits of possession ( 9 ), queshons between oo-ownera (f)» dis¬ 
putes as to mortgages («), bottomry and respondentia (t), claims 
for neoessaneB («}, claims for towage (a?); wages, master's wages 
and disbursements (a); collisions (h), damage to cargo (r); limita¬ 
tion of liability {d), salvage (f ); droits of admiralty {}), forfei¬ 
ture (y); booty of war(/<), prize ( 1 ), slave trade (*.), claims for 
payment of substitutes for seamen volunteenng into the Navy (Q, 

(lu ) Stt vtce oui 0 / the Juntdtrtion, 

117 As to service out of the jurisdiction there is no absolute 
light to such service in any case, but it is a question for the exer¬ 
cise of his diBcietion by the judge (m), and, in exercising such dis¬ 
cretion, the judge should consider all the oircumstanees of tlio 
case and affidavits relating to the facta of the case, so far as may be 
necessary to see whether the plaintifl has a probable cause of action 
or not(w) 

The kinds of process which can be served out of the jurisdiction 
are writs 01 notices of writs, third party notices and counterclaims 

U 8 . The cases in which service out of jurisdiction ( 0 ) may bo 
allowed are the following Whenever (1) the whole subject innttoi 

{p) Aa to this junatlictiun, see title AliJillUJ ry, Vol I , p{) 6 i —79 
( 7 } Original jurwdictiou of the Iligli Court ol Admindtj, exteuded I>i 
Admiralty Act, IMO (3 & 4 Viot c 65), « 4 

(r) Orif'juul j ui iwliciion 

(») Admiialty Court Act, ISIO (3 ft 4 Vict e 05), Admiralty Court Act, 
1861 (24 Viot 0 10). 8 11 

( 1 ) Original iiin^iction Bottomry is wlioro the ship and cargo arebyiKtlhs* 
cated , l^spondentia, whoro only tlio cargo n hypothacjatod 
(u) Admiralty Court Act, 1B40 (J ft 4 Yict « 65), s 6 , Adoliralty Court 
Act, 18bl (24 Viit o. 10), ■ 6 

(«) Admiralty Court Act, 1840 (3 ft 4 Yiot o 05), ■ 6 , uMa-eoamg oiiginal 
jurisdiction 

(a) Original lunsdiction increased by Admiralty Court Act, 1810 (3 ft 4 Yiot 
c 65), 8 4, Aamiralty Court Act, 1861 (24 Yict o 10), as 10 , 35, BfoiLhant 
Shipping Act, 1894 (57 ft 68 Yict c 60), as 165, 167, l(i 8 , Moichant Hlitppmg 
Act. 1006 (0 Kdw 7, c 48). a 67 

(i) Original junsdicbou, increaaod by Admiralty Court Act, 1840 (3 ft 4 
Vict e 65), a 6 , Admiralty (feurt Act. 1861 (24 Yiot c 10), a 7 
(e) Admiralty Court Act, 1861 (24 Yict e 10), s 6 

(d) Mendiant Shipping Act, 1894 (07 ft 58 Yict c 60), sa 502 504, Heroliant 
Shipping Act, 1906 (6 7, c 48), sa 69, 70, 71 

(s) Onginal jnnsaictum, mcreasra by Mwchaiit Shipping Act, 1894 (67 ft 58 
Viot C 90), as 644—665 

/) See title AnsfiaAMry, VoL I, pp 
|g) Ongmal innadiction 

h) Onginal jurisdiction 

i) Admmlty Court A( t, 1840 (3 ft 4 \ ict o 66 ), a 22. 

B Naval Pma Act, 1864 (27 ft 28 Yict c 26), a 62 

I) Memhant Shipping Act, 1694 (67 ft 68 Viot c 00), aa, 198,197 
(nO SoetAi OinAw de Parts v Brothers (1887), 37 Oh D 21 < 0 A.; 

Br De Penm, De Penny v CArwlie, [189^ 2 <3i 63, Stretuis v (!< ldsefm%d 
0^^), ST L B 512,0 A , PlaskiUy AUft (1896), 79L. T 136 
(a) SoeUU Odnirode de Parts y Dreyfus, supra, at p 286, 

(o) B. S 0, Ord 11 , r I, and aee, generally, title Fhactiob anh 
pBocEDvaa. 
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o! the action is land situate within the jurisdiction (with or without' 
rents and profits), (2) any act, deed, will, contract, obligation, or 
liability affecting land or hereditaments situate within the jurisdic¬ 
tion, IS sought to be construed, rectified, set aside, or enforced by the 
action, (8) any relief is sought against any person domiciled or 
Old manly resident within the junsdiction, (4) the action is for 
tho administration of the personal estate of any deceased person, who 
at the time of his death was domiciled within the jurisdiction, or 
for the execution (as to property situate within the jurisdiction) of 
the tiusts of any wntten instrument, of which the peison to be 
served is a trustee, which ought to be executed according to the law 
of England , (5) the action is founded on a breach or alleged breach 
of a contract, wherever made, which, by its terms, ought to be 
performed within the juusdietion, unless tho defendant is domiciled 
or ordinarily losident in Scotland or Ireland, (G) an injunction is 
sought ns to any thing to he done within the jui isdiction, or a nuisance 
within the jurisdiction is sought to be prevented or removed, 
whether damages are claimed or not, (7) any person out of the 
jurisdiction is a necessary or proper party to an action properly 
1)1 ought against some other person duly served in the jurisdiction 
Whcie it 18 sought to serve a wiit m Scotland or Ireland, and it 
appears that there is a concurrent jurisdiction in Scotland or Ireland, 
as tho case may be, the court or judge must have legard to the 
comparative cost and convenience of proceeding in England or in 
Scotland or Ireland, and in cases of small demands to the poweis 
and juiisdiction of the shot ills’ courts or small debts courts in 
Scotland and of the civil hill courts in Ireland (p) 

In probate actions a writ of summons or notice thereof may, by 
leave of the judge, be served out of the jurisdiction (;). 

119 The apphcation for leave to servo out of the jurisdiction 
must bo suppoited by an affidavit, or other evidence, stating that, in 
the belief of the deponent, the plaintiff has a good cause of action, 
showing in what place or country the defendant is or may probably 
be found, stating whether the defendant is a British subject or not, 
and tbe grounds on which the application is made No such leave 
must be granted unless it is made sufficiently to appear that it is 
a proper case for service out of the jurisdiction (r) 

Where the defendant is neither a British subject nor m British 
dominions notice of the writ, and not the writ itself, is to be served 
on him u) 

(p)RS C, Ord 11, r 2 Thu provision does not apply to actions for broach 
of contraot, in 'which actions, if the defendant is donucuM or or^anly resident 
in Sootlanil or Ireland, he cannot be served out of the junsdiotioii {Lmdert v 
(ISAS), 12 Q B D 50} 

(f) B S 0, Ord 11, r 3, and see title Fbaotzox Aim Pbocedukx. 

(r) Jhid , r 4 

(•) Ihid , r 6 Particular rules (B. S. 0 , Ord 11, r 8) amly to service of 
notioe of a wnt of summons in the case of counUnes to whi^ they have been 
apphod hf order of the Ijord GhanoeUor These countries are the German 
Bmpixe (Order, 4th Julv, 1904,[1904lW N , Pt II,p 231), and the Buasun 
Empire (Order, 2l8t March, £1906] W N, ^ U. p 99) It u proposed to 
apply Uiese mlM to oidem and nottoes directed to be served on any person in a 
foreira country, see draft BSC, July, 1909 (127 L. T Jo 27S) See also 
title V^ornox IKO Prococduiib. 
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(it ) Appdlaie Jtirtadieitcn 

m The appellate jan^diotion is exercised m some cases by 
divisional couits consisting of two, or sometimos three, judges 
Bitting either in the King's Bench Division or the Probate, Divorce 
and Adnairaity Division, and in others by a single judge 

121 To divisional courts of the King's Bench Division come (t) 
appeals from county courts (n) and other inferior couits (r) and 
proceedings on the Crown side of the King’s Bench Divi^,iou (y), 
appeals from ordeis made by the judge of the King’s Bench 
Division sitting in chambers in matters not relating to practice and 
procedure (z), from decisions of revising barristeis (a), on cases 
stated by the Bailway Commissioners (/>), by midwives whose names 
have been removed from the roll (r), motions to set aside the cm aid 
in an arbitration (d), or the decision of a master of the Hiipicino 
Court or ofhcial refcioo to whom an action has been refeirod (c) 

122 To a divisional court of the Probate, Divorce and Admiralty 
Division come appeals fiom county courts in admiralty (f) and piu 
bate cases (y), and flora courts of summary jurisdiction under 
the Summary Jurisdiction (Mamed Women) Act, 1896 (k) Also 
appeals fiom the decision of any tribunal cancelling or suspending 
the ceitificate of a master, mate, or engineer, on an investigation 
into his conduct, oi into a shipping casualty (i) 

123 The appellate juiisdiction of a single judge is exercised in 
the case of appeals from decisions of tho Inland Ilevenue Coiumis- 
Bioners (.;), appeals to the judge in bankruptcy from tho Boaid of 
Trade, olhi lal receiver, or trustee (k ), appeals fiom orders made by 
the masteia mchambeisand district registrars in the King’s Bench 


() S«o R R 0 , Ord r 1 _ 

/u) See titloCoiMV CouEia, Vol VllI, p 607. 

X) Stop IdJ, ptixt 

(y) This mcludtn applications for a prorogatnro writ of maudamus, for 
(either as appeal from a court of summary junsdiction, oi to transfer an at tion 
from an lufeiior court of recoid), for gruo warranto, or prohihition, also assign¬ 
ments of error on outlawry 

( 2 ) Judicature Act, 1873 (36 & 37 Vict c 66), s 50, Judiratuie (Proo^ure) 
Acl, 1894 (57 & 58 Yict c 16), s 1 (4) 

(а) Parliamenta^ Voters Registration Act, 1843 (6 db 7 Ytct o 18), ss 42, 4), 
Supiemo Court of Judicatiue Act, 1873 (36 A 37 Yict 0 66), sa 3, 16, 31, <34 

(б) All proceedings for review of a decision of theGonimismoneisareby appeal 
to the Court of Appeal (Railway and Canal Traffic Act, 18K8 (51 & 02 Yfct a 25), 
s 17(2) 

(c) Midwivee Act, 1902 (2 Edw 7, c 17), s 4 

(d) E S 0, Ord 40, r 6, Ord 52, rr 1—3 
(a) Fnuer v Fraser, [1906] 1 K. B 368, 0 A 

If) County Courts Adnuralty Jurisdiction Act, 1868 (31 & 32 Yict a 71), 
26 See title ADMinALTT, Yol I,p 112 
(y) Court of Probate Act, 1857 (20 A 21 Yict c 77), a 58 
(A) 58 & 59 Yict 0 . 39, s 11, «<o R. S C , Ord 59, r 4 a, which still *j*phes 
to such appeals 

(t) Merchant Shipping Act, 1894 (57 A 6B Yiot 0 60), s 475 

(j) In oonsequenoe of B. S C , Ord j 9, r 1 (d), being annulled R 8 0, 

July, 1901, T 8 

(k) Bankruptcy Act, 18S3 (46 A 47 Yict c 52), sa. 90,1391, 
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DivisiOD or by the regielrars in the Probate, Divorce and Adnuraltj) 
Division, appeals to the judge to whom company znatteis are assigned 
from the Board of Trade, ofiicial receiver, or liquidator (Q, appeals 
to tbo judge to whom patent business (m) is assigned (n) from 
decisions of the comptroller (o) as to the revocation of patents. 

124. The appellate juiisdiction of the High Court extends to 
appeals from oiders made or decisions given by a county court 
having jurisdiction in company windlng-up in the same manner 
and to the same extent as in the case of ordeis and decisions of 
the comity court withm its ordinary jurisdiction (jt) 

Sub-Sect 2 —ConiMution 

125 The High Court was at first divided into five divisions, 
namely, the Chancery Division, the Queen’s Bench Division, the 
Common Pleas Division, the Exchequer Division, and the Probate, 
Divoico and Admiralty Division (q) Power, however, was given to 
alter these divisions (r) by Older in Council, in pursuance of which 
the Queen’s Bench, Common Pleas, and Exchequer Divisions were 
consolidated into the Queen’s (now King’s) Bench Division by an 
Order in Council of 16th December, 1880 («) 

Sub-Sect 3-—TA? Charuety Jhimm 

126 The Loid High Chancellor of Groat Britain (0 is the 
picHidont of the division, of which theio aie six other justices 

127 To the Chancery Division are assigned all causes and matteis 
in which the Court of Chancery or any judge thereof had exclusive 
juiisdiction before the Judicatuio Act, 1873(u), administiation 


Cumpaiiios (CouBuhdation) Act, 19U8 (8 Edw 7, c bO), sa 153, 224 

(m) Tho Piiteiita and Pcugus Act, 1907 (7 £dw 7, c 29), ss 24, 25, hat 
ti msfoned to tho High Couit the former jurindictiou of the JiicUlioI Committee 
111 lespeot of the extunaion of the term ot ]>atents, of compulsoi 7 licences for their 
Ubo, and le scission of patents on the ground that tho reasonable roijuiremonts of 
tho public have not been sutisfiod 

(n) Patents and Designs Act, 1907 (7 Edw 7, c 29), a 92 

( 0 ) / btd , e 2 U 

{}>) Companies (Consolidation) Act, 1908 (8 Edw 7, c 69), s 181, see title 
COMV VNIFS, Vol V 

(v) Jndicatuie Act, 1873 (36 & 37 Yict 0 bS), s. 31 

(r) Ibnl , 8 32 

(<) btatutorv Hnles and Orders Bevisod, Yol XII, Supreme Court, England, 
P 

(<) Per the duties etc of the Iiord Chancellor, see title ConrSTirUTiONAi. 
Law, Vol VII, p 53 

(«) 36 A 37 Yiot 0 66 , see 8 34 To the Ehgh Court of Ohancorf exclusive 
iiinMiotioii was given hy a large number of A<w, including Gestm que vie Act 
(bAoii 0 IS), Legacy Duty Act, 1796 (36 Geo 8,0 52), Land Tax Bedemp- 
tion Act, 1802 (42 Ooo 3, 0 . 116), Infants Proper^ Act, 1830 (11 Geo 4 & 
1 WiiL4, 0 b.'i>. Inf iTit> Eelnns Act, 1840 (3 &4 c 90), Ecclesiaattoal 
Houses of Bebidtnte Act, 1842 (5 A 6 Yict c 26); Soluators A^, 1843 (6 A 7 
Viot. 0.78) i Lands Clauses Oonsohdation Act, 184m8 A 9 Vict 0 18), ss 69—87, 
Drainage and Imiuovement of Land Acta, 1845 to 1864 (8 A 9 Yict c. 56; 
10 A 11 Viet CO il. 38, 11 A 12 Yict 0 119, 13 A 14 Viet 0 81 , 19 A 20 
Viot c. 9: 27 A 28 Yict c. 114), Limit^ Owners Besidencea Act, 1870 (33 A 84 
Yict. 5 b 1 , Parluunentaiy D<]>osite Act, 1846 (9 A 10 Yict e 20 ), TmstM Belief 
Acta and Trustee Acts (now repealed and consolidated by T^stee Act, 18M 
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• 

actions, partnership actions, actions ior redemption and foreclosure 
of mortgages, matters relating to charges on land, sale and distribu¬ 
tion of the proceeds of property subject to any hen or charge, 
trusts, the rectification or cancellation of deeds, specific perform¬ 
ance, partition and sale of real estates, matters relating to infants (a), 
and the joiisdiction under the Conveyancing (b) and Settled Land 
Acts (c), Vendor and Purchaser Act (d), and also applications for 
the determination of disputes as to the apportionment of (>state 
duty (c), proceedings under the Technical and Indiibtrial Inbtitutions 
Act, 1892 (y), Land Transfer Acts, 1875 and 1897 ($r), and the 
Public Trustee Act, 1906 (h) 

Under the Companies (Consolidation) Act, 1908 (t). the Loid 
Chancellor has power to assign the wmdmg-up of companies either 
to a judge of the Chancery Division or to the judge of the High 
Court crerciemg jurisdiction m bankruptcy (^) 

Sua-Sbcr 4.— The Ktng't Smoh Divmon 

128 The Lord Chief Justice of England is the piosident of this 
division, of which there are fifteen (f) other jnsticcb 

129 To the King's Bench Division are assigned all oausos and 
matters, civil or ciiminal, which would have boon withm the e\clu- 
Bive jurisdiction (m) of the Courts of Queen's Bench, Common 
Pleas at Westminster, and Exchequer (n) if their jurisdiction had 
not been transferred to the High Court. 

The Lord Chancellor may from time to time assign bankruptc} 


<j6&S7 Viot c di), ChaKtable Acts. 186.1, 1856, 1860 (16 & 17 Vicl 
C 137, 18 & 19 Ytct c 124, 82 & S3 Vict o 110), I^nd BeKUfcry Act, 1862 
(26 & 26 Yict 0 53), Infants' beiUemonts Act, 1836 (18 & 10 Yict o 43), 
Declaiation of Title Act, 1862 (26 & 26 Yict c 67), Judgmontn Act, 1864 
(27 & 28 Yict c 112), Mortgage Debentuio Act, 1863 (28 & 20 Yict c 78), 
Railway CumpanieR Act, 186? (.10 ft 31 Vict o 127) Metropolitan Boutd of 
Works Loans Act, 1860 (32 ft 33 Yiot c 102), and IStationaf Debt Act, 1870 
(33 ft 34 Vict c 71) See also Yearly Practice, 1000, p 1288, and Daniel, 
Ohancery Practice, 5tb cd ,pp 1767—1922, for the oxclusiTestatutoryjunsdiction 
of the Ohancery Division 

(a) JudicatuTO Act, 1873 (36 ft 37 Yict c (>6),‘8 .84 

(b) Conveyancing and Law of Property Act, 1881 (44 ft 46 Yict o 41), 
BS 2 (zviu ), 69 (1) 

(c) Settled Land Act, 1882 (46 ft 46 Yict o 38) s 46 

(d) Vendor and Porchaser Act, 1874 (37 & 38 Yict c 78). 

(e) Finance Act. 1894 (67 ft 68 Yiot c 30), s 14 (2), B S C, Old 66, 
r 90 

(/) 8' ft se Vict 0 29, ■ 7 (2) 

a ( 0 ) 38 ft Si Yiot c 87 , 60 ft 61 Yict o 66 
(A) 6 Low 7, 0 65 

m 8 Edw, 7, 0 . 69, s 132 See title Coxfakibb, YoI V 
(A) Seep 

Inereaaed from foarteen in 1907 on an addvesa from both Houaor of 
ament under b 16 of the Appellate Jurisdiction Aet, 1876 (89 ft 40 \itt 
g. 60 ) 

(m) See notes (t), (m), (n) on up 62 and 63 

(a) Judicature Act, 1873 (36 ft 37 Yiet e 66), ■ 34. By an Order in Owunml 
of 16tli December, IftSO, the Queen's Bench, Common Heas, and Fxrhequer 
Divisions were oonsodidated, and the offices ot Chief Jnstiee of the Oommen. 
Fleas and Chief Baron were abidiahed (Btatutory Boles and Ordeiu Revised, 
1904, Ytd. XlL, Supreme Court, England, p 1) 
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business to the King's Bench Division and to a specified )udge(o), 
and may assign the business of the winding-up of companies (a) to 
this judge or to a judge or judges of the Chancery Division 

Sub-Sbot 5 —The Probate, Ihvorce and AdnardUy Dmi%m 


President 130 The division is presided over by ttie President of the 
Piohate, Divorce and Admiralty Division ( 6 ), and there is one other 
judge of the division (c) 


lunsdiition 131 To the Probate, Divorce and Admiralty Division are 
assigned all causes and matters over which the Court of Probate and 
the Court for Divorce and Matrimonial Causes would have had exclu¬ 
sive jurisdiction (d) if tlieir jurisdiction had not been transferred to 
the High Couit(«) 

Sob-Sbot 6 —The Judyea 


ihejmiKOR 132 The judges of the High Court aie the Lord Chancellor, the 
Court Chief Justico of England, the Master of the Bolls, the Piesident 

of the Piobate, Divorce and Admiralty Division, and twenty-two 
jmisne judges In the absence of the Lord Chaucelloi the Lord 
Chief Justice of England is president of the High Court 
Apiiointmcni The appointment of judges is by the Crown by letteis patent(/) 
and tenure fph 0 qualilicatiou for a judge of the High Couit 18 to be a barrister 
of not less than ton years’ standing ( 7 ) Eveiy judge of the High 
Couit holds his office during good behaviour, and is only removable 
on ail addiess to the Crown by both Houses of Pailiament (/<) 
TJie Loid Chief Justice has a saUiy of 8,000Z a year(i), and 
the other judges £5,000, together with an allowance of seven 
guineas a day for their expenses on circuit After fifteen years’ 
service or on being disabled by permanent infirmity, judges may 
retno on a pension, in the case of the Lord Chief Justice of £1,000, 
and m the case of other judges of £3,500 a year (k) 


Sect S — Hu Majesty's Court of Ajipeal 
Sub-Sjeot 1 —Junedtetion 

rfnosferrpd 133 There is tiansferred to the Court of Appeal the juiisdiction 
jurisdiction foimorly pobsessed by the Lord Chancellor and by the Court of 
Appeal 111 Chancoiy, mcluding its jurisdiction as a court of appeal 
m baiiki uptcy, by the Court of Appeal in Chancery of Lancaster, 


( 0 ) Binkruptrj Art, 1881 (16 & 47 Vict c 52), s 94 
(a) ronipsiupB iConsolidnhon) Act, 1908 (8 Pjdw 7, c 69), s. 132 
{h) Theie IS some doubt os to the legality of Uus title, eee note (1) on p 64, 
port. 

See tiUei Ai>mibai.tt, ToL I, p 59, Husbakd aku Wivb . Wiu.a 
(tf) See notes (o), (p), («) on p 63, ante, 

(r) Judioature Act, 1875 (3b & 37 Yict c 66), a 34. 

(f) Ihd,, a 5 

( 9 ) Ihd., a 8 , and eee title Barrisxsbs, VoL II , p 3S1. 

(A) Jndioatare Act, 1875 (38 A 39 Yict 0 77), a 5 
(t) Chief Justice’s Salaty Act, 1851 (14 A 16 Yiet 0 41) 

(k) JudgM* Pension Acts, 1799, 1818, 1825 (39 Oeo 3. 0 110, 63 Geo. 8, 
e. 153, 6 Geo. 4,«. 84), COuef Justue’s Pennon Act, 1825 (6 Geo. 4, 0 .82). 
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and by the Chancellor of Lancaster both when sitting alone and Bbct 3 
when sitting with the Lords Justices of Appeal m (.'hanoeiv on His 

appeals from the Court of Chancery of Lancaster, by the Lord Majesty’s 

Warden of the Stannaries, by the Exchequer Chamber {I), by the Court of 
Judicial Committee of the Pnvy Council on appeals from the High AppeaL 
Couit of Admiralty, or fiom Orders in Lunacy. 

134 The oiiginal jurisdiction of the Court of Appeal is very Original 
limited, it appears only to extend to making an order for the pro* JoriadicUon 
tection of property {m), granting an injunction ponding an appeal 

either to (n) or from (o) the Court of Appeal where an action has 
been dismissed, and to making an order to extend time The 
Court of Appeal can also hear an original application to btiike 
a solicitor off the lolls(p), and has power to make orders as to 

costs in the case of appeals, and as to security for the costs of 

appeals 

135 The appellate jurisdiction of the Court of Appeal includes Appeiluta 
appeals from a judge m chambeis in matters relating to piactioe j«''i«iiction 
and proceduie {q) , appeals from decisions of a divisional court on 

appeal fiom an inferior couit, or other person (but only by leave 
of the divisional court or Court of Appeal) (r), appeals from 
divisional courts when exercising original jurisdiction, without 
leave, generally fiom all ordeis and judgments of the High Court 
oi of any judge or judges thereof («) , motions for new tiials; 
appeals under the Taxes Management Act, 1880 (t) , appeals as to 
the Bombay Civil Fund (a), appeals undoi the Woikmen’s Com¬ 
pensation Act, 1906 ib) , appeals under the Agiicultiiral IJoldings 
Act, 1908(c), appeals from Ciders m Lunacy (d), appeals from 
the Chancoiy Court of Lancaster, appeals from the ()hanoury Court 
of Luiham, appeals from the county court of Cornwall in its 
stannaries jurisdiction , applications for a ne r trial of an issue 
tried m the Liverpool Court of Passage, and appeals from that 
court on issues tried therein, and from judgments in actions 
tried therein (c) , also appeals from decisions of the Bailway 

(f) Error fiom any uuo of the supenor courts of’common law lay to the judges 
of the ether two courts sitting m Exchequer Chamber (Law Terms Act, 18d0 
(11 Geo 4 & 1 Will 4, c 70), s 8) 

(m) Ifyde y Worden (1876), 1 D 309, 0 A 

(n) Wilson y Church (1879), 11 Ch D 576, 0 A 

(o) Poltm V Gray (1879), 12 Ch D 438, 0 A 

( p) Re Wkttehtad (1885), 28 Ch D 614, 0 A , see per Bagqallat, L J , at 
p 617 It must be observed that this case was before the Solicitors Act, 1888 

& 52 Vict 0 65) 

{q) Judicature (Procedure) Act, 1894 (57 A 58 Yiot o 16), s 1 (4) 

(r) Judicature Act, 1873 (36 & 37 Yi^ o 66), s 45 , Judicature (Prooedurn) 

Act, 1894 (57 & 58 Yict c 16), a 1 (5) See also H ynne-Futch v Chaytor, [1903] 

2 Ch 476, 484, 0 A 

(a) Judicature Act, 1873 (36 ^ 37 Yiot. c. 66), a 19 
it) 43 A 44 Yict c 19, s 59 (3) 

(a) Bombay Civil Fund Act, 1882 (45 & 46 Yict. c 45), s 5 
(&i 0 Edw 7, c 68, Sched IL (4) 

(c.) 8 Edw 7, c 28, 8,13 

(d) Re Cathcart, ri8933 1 Ch 466, 0 A , ife CathuaH, [1902] W N «», O A. 

(e) liiyerpool Court of Passage Act, 1893 (56 A 57 Yict o 37), s 10 (Joatt ▼ 

Moore, [1903] 2KB 140, 0 A , Anderson r Dean, [1894] 2 Q 13 222. 0 A 
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GommiBsionerB, except as to questions of fact or the locus standi of a 
coinpInmant(/), and on questions of law arising upon the reeordfi 
of the London Mayor’s Court (p) 

Sub-Sbot, 2 ~—OrgamBatton 

136 The Court of Appeal usually sits in two divisions, one of 
which hears appeals from the King’s Bench and Probate, Divorce 
and Admiralty Divisions, and the other from the Chancery Divi¬ 
sion Qi). The Court of Appeal is empowered to sit m three divi* 
Bions at the same time (h) 

In interlocutory matters two judges of the Court of Appeal 
constitate a court, but m final matters three are required (t), by 
consent of the paities, however, such appeals may be heaid by 
two judges only, but if the two judges difier in opinion the case 
must be le argued before three judges before appeal to the House 
of Lords (/O 

Sub-Sbot 3 —Judges 

137 The Court of Appeal at present consists of the Lord 
Chancellor, who is the piesident of the court, the Lord Chief 
Justice of England, the Master of the Bolls, the President of the 
Piobato, Divorce and Admiralty Division (/) (these are ex-ojficto 
judges), and five ordinary members of the court, entitled Lords 
Justices of Appeal E\-Loid Chancellors of Groat Britain aie also 
ex-officw members of the Couit of Appeal (m) 

The qualification for a Lord Justice of Appeal is to bo a barrister 
of fifteen years’ standing or to have been a judge of the High 
Couit for not less than a year(n) 

The Lord Chancellor may also request the attendance at any 
time of any judge of the High Court to sit as an additional judge 
at the sittings of the Court of Appeal, and any judge whose 
attendance is so requested must attend accordingly Every judge 
so attending is to bo doomed an additional judge of the Court of 
Appeal (o) 

Every judge of the Couit of Appeal holds his office during good 
behavioor, and is only removable on an address to the Crown by 
both Houses of Parliament (p) 

The Master of the Bolls has a salary of £6,000 a year {qS, and 
the Lords Justices of £5,000 (r). On resignation the pension of 

( f) Bailway and Canal Traffic Act, 1^8 (31 & 62 Yict c 23), a 17 (1), (2) 
(S) Ls lilanth V Rtviter's Telegram (kt, Ltd (1876), 1 Kl D 408 
(A) Judicature Act, 1902 (2 Edw 7, c 31), a 1 
(») Jmiioatura Act, 1873 (38 A 39 Yiot. o 77), a 12 
Judicature Act, 1899 ra2 Yict o 6 ), a I 
^ Aa to thia title, see Judicature Act, 1873 (38 & 89 Yict c 77), b> 4 ; 
Jnmoatnre Act, 1881 (44 A 43 Yiot o 68 ), aa. 4, 8 , and Judicature A^^, 1884 
(47 A 48 Yict c 61), a 3. 

(m) Judioatuic Act, 1891 (64 ft 35 Yict o 33), a 1 , 

(n) Court of Cbanoery Act, 1831 (14 ft 13 Yict c 83), a 1 , Judioataxe Aet 
1873 (86 ft S'» Tut o 66 ), a. 8 

(o) Appellate Junadiotiou Act, 1908 (8 Edw 7, o. 31), a 6 . 

(jp) Jnuoatiire Act, 1673 (38 ft 39 Yaot a 77), a 5 

( 9 ) Court of Chauo^ Act 1631 (14 ft 13 Yict e 63), a, 18. 

(r) Judicatura Act. 1673 (36 ft 37 Ywt 0 . 66 ), a 13 
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the Master of the Bolls is d68,750(t) and of the Lords Justices 
;S8,600(t). 

Sect 4.— Rule» and Ptoeedure, 

138 A council of the judges of the Supreme Court must 
assemble at least once m each year to consider pioceduio and the 
administration of justice (u). The power of making lulos to 
legulate the practice and procedure of the Supreme Court was at 
first vested in the Lord Chancellor and ceitain other judges (a), 
but in 1881 this power was transferred to the present Kule 
Committee (b), which consists of the Loid Chancellor, the Loid 
Chief Justice, the Master of the Bolls, the President of the Piobato, 
Divorce and Admiralty Division, and foui other judges appointed 
by the Lord Chancellor Buies may be made by any five membeis 
of the Bulo Committee, of whom the Lord Clmncolloi must bo 
one The President and judges of the Court of Appeal have power 
to make regulations as to the conduct of business m the Court of 
Appeal (c) Buies of court made by the Buie Committcie must 
be laid befoie both Houses of Parliament within forty days if 
Parliament is sitting, and if not, within forty days of the beginning 
of the next sitting There is also power to annul any rules by 
Order m Council on an address from either House (d). 

Under the above powers the Buies of the Supreme Court, 1883, 
have been made, and since amended and added to by many sets of 
subsequent rales (e) 

There are many other rule-making powers contained in diifereut 
statutes lolatmg to particular subjects (/) Practice i tiles are also 
made by the masters, these, however, are not made under any 
statutory power 

The procedure of the court in criminal proceedings is regulated 
by the Crown Office Buies, 1906 (ff) 

(») Judge’s Ponaions Aots, 1709, 1813, 1825 (39 Om 1, o 110, 53 Ooo 3, 
c 153 , 6 Oeo 4, o 84} 

(0 Ibid 

(u) JudicatuioAct, 1873(36&37 Vict c 66), s 75 Tlus enactment, however, 
upears on^ to have been earned mto effect oooasionally, see Obitty’s Statuti>s, 
Yin Y1 , Jodioature, p 28 (n), and Yearly Stlproiue C!onrt Fjaobce, 1909, 
p 1310 

(a) Judicature Act, 1875 (38 & 39 Yict c 77), s 17, Appellate Junsdiotion 
Act, 1876 (39 ft 40 Vict c 59), s 17 
(5) Judicature Act, 1881 (44 ft 45 Vict c 68), s 19 
(c) Appellate Jurisdiction Act, 1876 (39 ft 40 Vici e 50), s 16 
((Q Jumcature Act^ 1875 (38 ft 39 Yict c. 77k > 

(e) For the procMure of the Supreme Court, see title PaAOTlOB aki) 
PnocaDuia 

(/) Buies have been made relating to the following subjects —^Acknowledg¬ 
ments by married women, Finance Act, 1895, bankruptcy, bills of sale, ftling 
etc of powers of attorney, cbantable brants recovery, reduotion of oapitul 
oases, dee^ of arrangement, Divorce Buies, Probate Boles, <»nmiB$tMn 
rogatmrea, goardianahip of infants. Judgments Bxtension Act, 1868, London 
and li^dlesex Junes, Merchant Shipping Act, 1894, election petitions, Pari VI 
of the Municipal Corporations Act, 1882, life assurance companies , srarJtos 
for judgments etc , settled estates, settled land, quesbons as to transfer of 
powers under Local Ooyenunent Acts, 1880 and 1894, and London Covet nment 
Act, 1809, West Biding of Yorkshiie nvera The roles ilismsel\(t> wOl be 
found in the Yearly Supreme Court Practice, 1909 
(p) Statutory Buies and Orders, 1906, pp 606—783. 


Scot i, 
Hli 

Ifajflgtv's 
Court of 
Appeal. 

Power to 
make ntlcs 




66 


Courts. 


Sect 8 

OCBceraand 

Central 

Office 

Oflicial 

referees 


Examiners 


UnfltoTB in 
Kings Btuc-h 
Division 


Awistant 

masters. 


Shot. 5 —Officert and Central Offi/ce, 

Plb Sect 1 —OJlctal Rrfenu 

139 Official refer ees are (A) permanent officers attached to the 
Siipieme Court foi the purpose of acting as arbitrators under sub- 
iijiBHions to them (i), or of inquiring into and reporting on any 
question arising iii a cause or matter referied to them by 
A judge (j), or of trying causes or matters referred to them for 
trial (k) Three of these officers are appointed, the qualification 
18 that they ^ould be either barristers or solicitors of ten years’ 
standing (Z) 

Rules Imve been made in regard to the poweis and duties of 
official referees (m) 


Sub-Sfct 2 —Kjtnmmert 

140 A sufficient number of barristers-at-law, of not less than 
three yoars' standing, are appointed by the Loid Chancellor to act 
as examiners of the court for five yeais Their duties are to take 
exaiinualions under oiders of the court in all dnisions of the High 
Court, except in admiralty actions (n) Examinations are distributed 
among them in rotation (o) They are paid by fees which are 
pi escribed by rules of the Supreme Court (p). In determining the 
place and time of examinations the convenience of the witnesses 
and the circumstances of the case are to be considered (j) 

Special examiners may also be appointed to take the evidence 
of any witness at any place (?) 

Sttb-Beot 3 —Matifra of the Supreme Court 
(l) King'e Bench Dtvuton 

141 There are seven masters of the Supreme Court (King’s 
Bench Division) Of these the senior master is the King’s Remem¬ 
brancer (s) The office of King’s Coroner and Master of the Ciown 
Office IS held by a master (at present the semor master) under 
appointment by the Lord Chief Justice (t) 

There are also two assistant masters, one of whom is attached to 
the Crown Office, and the other to the Court Orders and Associates 
Department of the Crown Office 

(A) .Tndicature Act, 1873 (36 ft 37 Yiot o 66), a 83 

(i) Arbitration Aot, 1689 (fi2 ft 33 Yiot c. 49), 8 3 

i ^) Ibtd , e 13 
k) /bid, 8 14 

I) liottor of I/ord Chanoellor (Oairns) to Ohanoellor of Exchequer (20 
Jo 014) 

(m) B 8 0, Ord. 38. rr 43—51 See, generally, title Aubitbatioit, Yol L, 
pjK 483-492 

! •) E. 8 0 , Ord 37, rr 39, 40. 

•) Ibtd , r 41 
p) Ibid., r. 31 
9) lUd., r. 46 

r) But see Bute (Marguae) y Jame$ (1886), 33 Ch. D 137 
(a) Jadteature (Offioen.) Act. 1879 (43 ft 43 Yiet o. 78), a 14 Sched. I, 
Pert III See aim title Chowh PaionoB 
(if Ibtd,u 9 (2) 
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* 142 The duties of these dbasters compnse*—(1) the eontrol and 
aapenntendence of the Central Ofiice of the Supreme Court (u); 
^2) judicial work m chambers (a), and (8) issuing directions on 
pcwts of practice They have also jurisdiction to refei actions for 
injury and report} or for tiial {h) 

Three masters sit daily in chambeiB, where they adjudicate on 
ttummonses, subject to an appeal to the judge In this capacity 
they have the jurisdiction conferred on, or transferred to, “the 
court or a judge *’ by the Buies of the Supieme Court. A master 
can exercise, with certain exceptions, all the jurisdictien of a judge 
in chambers under the Judicature Acts or the Buies of the Supreme 
Court, or the Arbitration Act (c) One master, according to the rota 
arranged between all the masters, sits doily as practice mastei, he 
has to be present at and control tiie business of the Central Office, and 
to give the necessaiy directions as to practice and procedure (d) 

143 The masters are appointed by the Loid Chief Justice and 
the Master of the Bolls alternately (c) The qualification is to be 
a practising barrister or special pleader or solicitor of five years' 
standing (J) The tenui e of the office is during good behaviour (g) 

(u) Chancery Dtmtim 

144 There are twelve masters of the Supreme Court (Chancery 
Division) (/i) To every two judges in that division there are 
assigned four of these masters They have a staff of clerks to 
assist them 

The masters {h) m the Chancery Division have no independent 
jurisdiction as have those of the King’s Bench Division, all thou 
authority is derived fiom the judge to whom they are assigned, and 
everything the;^ do is done in his name (t), or by way of certificate. 
Any party, also, is entitled to have any question brought before the 
judge and to see him personally, and that even :( the point be not 
disputed (k) The duties of these masters are i make investiga- 
tions and take accounts etc., under the direction of tlie judge (f) 

(и) Judicature (Oihcore) Act, 1879 (42 & 4J Viot o. 78), a 7 
(a) E 8 C, Ord 54, r 12 

(&) Aibitration Act, 1889 (62 & 6i Yiot c 49), wi 13, 14, E h 0 . Old 54, 
r 12 a 

(c) "When the rules say the court or a judge it is understood that *the 
court* means a judge or judges in open ooiM, and ‘ a judge' means a judge 
sitting in chambers’’ (lie B , [18921 1 Ch 459, 0 A , per K\Y, L J , at p 461} 
See Judicature Act, 1873 (3G c 37 Yict c 66), s 39, and E 8 0 , Ord 54, r 12 
((/) R. S C , Ord 61. r 2 

(e) Judicature (Officers) Act, 1879 (42 & 43 Yict c 78), s 9 (1) 

(/) Ilnd , B 10 
^) Ilnd, B 11 

(A) These offioen, who were formerly called chief clerks, have since Fob- 
ruaty 22, 1897, been entitled to be called maetere of the Supremo Oourt 1^ an 
order of tiie Lord Chancellor made with the conciUTence of the Xjord Clirof 
Justioe and the consent of the Treaeury 
(0 Ifayvvrd t Hayward (1854), Kay, App xxia , Lloyda Bank v. Frmreae 
Bayed OUltery Co, (f900). 48 W B. 427 

(к) Hayward T Hayward, tupra , Be Rtga, Wadham v Rtgy (1862), 10 tV B. 
385, Be Home Counhu Lift Ateuranu (Jo (1862), 10 W B 457, I plon T 
Brown (1882), 20 Ch D 731, 0 A , bcoU v Homer (1890), 60 L J (cii) 238. 

(0 B. 8 0,0(d 55, rr 15—18 
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saor. i. A certificate of a master does not require the express approval 6f 

Offlowssad the judge, but on an application by motion or sammons the oertifi* 
0J5^ cate may be discharged or varied (m) 

The qualification for master of the Supreme Court (Chanoery 
Division) IS to have been admitted and practised as a solicitor for 
ten years (n). 

(lu} Taaung Ofiee 

Tudng office 145. The Central Office of the Supreme Court conducts the 
business formerly conducted by the Chancery taxing offiiM, of the 
Bankruptcy taxing ojBdce, of the taxmg department of the office of 
the masteiB in lunacy, and of the taxing office of the Begistrar in 
Companies Winding>up (o) All taxations of costs m the Chancery 
and Bang’s Bench Divisions take place in a department of the 
Central Office called the Supieme Court taxing office There are 
eleven masters of tlie Supreme Court (taxing office), one of whom 
sits daily to deal with short and urgent oases, while other cases are 
referred to some one of these masters 
There is, apparently, no qualification prescribed for the appoint¬ 
ment of a master of the Supreme Court (taxmg office) (p) A master 
has the light, subject to the appioval of the Lord Chancellor, to 
appoint a deputy m case of absence fiom illness or other reason¬ 
able cause ( 0 ) A master may not practice as a barrister or 
solicitor, and if the latter, he must be struck off the loll on 
appointment (r). 

Sub SliCT 4 —Reqittrars 0 / the Chancery Damon, 

Regbtran 146 There may be thirteen (a) registrars of the Chancery 
Division (t) They attend the judges of the Ohaucory Division and 
the Couit of Appeal upon the heaimg of appeals from the Chancery 
Division Then duties aie to take notes of the ordeis and judg¬ 
ments given, and to draw up and settle and pass them They have 
also to keep distmct bsts of the causes and matteis set down to he 
heaid before each judge of the Chancery Division 
On the ocouirence of a vacancy m the office of regi<ttrar, 
tho senior of the clerks to the registrars, to whom no sufficient 
objection to the satisfaction of tho Loid Chancellor shall be mode, 
18 to be appointed registrar (a) 

(m) R 8 0 , Ord 86, rr 66, 71 

(n) Court of Ohancen Ant, 1652 (15 A 16 Vict r 80), a 17 
fo) 8tatatoiy Bulea and Orders Revised, Yol XII, p 924 

(p) The firat maatere of the Supreme Court (taxing were eithei 

Ghancory taxing masters or were ^pointed to varancies amongat the at itutorj 
masters of the Supreme Ckmrt. It is presumotl that any future appointment 
Will be made under the Court of Chancery Act, 1842 (5 ft 6 Yiot c 103), under 
wluUb the former Chancery taxing masters were appointed. 

(g) Court of Chanoery Act, 1642 (5 ft 6 Yict c 103), s 6 
«nirf,sll 

(4) The number vanes from tune to tune, theio are now ten , see Ooort of 
Chanosiy (OfRoers) Act, 18t»7 (30 ft 31 Ywt e 87), s 8, R S 0, Ord 62, r 17 
(t) Vw me history of this office, see Yearly S. 0 P , 1909, pp 911 et eeq 
((lyOcmrt of Chanoery Aet, 1841 (5 Yict c 5), e 38, Court of Chanoerr 
(Oflloers) Act, 1867 (30 & 31 Viek 0 87)i >- Judicatora Act, 1673 (36 ft 37 
Viot o'66). s. 77. 



Part V.—The Summt Court of Judicatubb. 


99 


• In ease of illness a registrar, with thfi approval of the Lord 
Chancellor, and on failure by the r^strai, the Loid Ohanoeltor, 
may appoint a deputy (6). 

SOB-SaOT. 6 —Cenind OffiM of iht Buprtmo Court 

147. The Central Office of the Snpieme Court was created 
in 1879(c), and consists of the following departments (d):— 
( 1 ) Wnt Appearance and Judgment Department; ( 2 ) Summons and 
Order Department, ( 8 ) Filing and Becord Department, (4) Taxing 
Office, (5) Eniolment Department, ( 6 ) Judgments and Mamed 
Women’s Acknowledgments Department, ( 6 ) Bills of Sale Depart¬ 
ment , ( 8 ) Kmg's Remembrancer’s Department, (9) Crown Office; 
( 10 ) Associates Depaitment It is stafiod by first, second, and thud 
class clerks, appointed by the Lord Chancellor, the Lord Chief 
Justice, and the Master of the Bolls m rotation These clerks are 
removable by a majority of these judges, with the approval of the 
Lord Chancellor, for reasons to be assigned in the order of 
removal (e). 

Sub Seot 6 —PaymoBter Oeneral and Pay (iffice 

148 The office of His Majesty’s Paymaster-General was estab¬ 
lished in 1885 The appomtmont is by warrant under the Royal 
Sign Manual 

In 1872 the busmess of the Accountant-General of the High 
Court of Chancery was transferred to the Paymaster-General (/), 
and m 1833 ( 17 ) all the accounting departments of the Supreme 
Couit of Judicature were consolidated into the pay ofiice of the 
Supreme Court This office, which is the Paymaster-Gonerars 
office for the business of the Supreme Court, is regulated by the 
Supreme Couit Funds Rules, 1905 {h) All moneys and funds which 
are paid into or out of court pass through this office It is under 
the assistant paymaster-geneial for Snpieme Coi rt business. This 
officei has under him a deputy assistant pajrmcster-general and a 
staff of clerks All secuiitios and moneys m court are vested in the 
Paymaster-Geneial for and on behalf of the Supreme Court of 
Judicature ( 1 ) 

Sub-Sect 7 —ViUrpt Ileyiatrar$ 

149 Distnct registrars of the High Court of Justice are appointed 
under the Order m Council constituting the distiict registry, 
which may provide that any registrar of any county court, 
or any registrar, or prothonotary, or district prothonotary, of 
any local court tho jurisdiction of which was abolished by the 


(b) Court of Chancery Act, 1841 (5 Viet c b), s 89 

(c) Judicature (Officers) Act, 1879 (42 A 41 Vict 0 . 76), as 4,6, 6. 

(A) R S C, Ord 61. r 1 

(«) Judicature (Officers) Act, 1879 (42 & 43 Vict r 7^, s 9 
( /) Court of Chancery (Funds) Act, 1872 (35 A 36 vict c 44) 

(y) Judicature (Funds etc) Act IBbd (46 & 47 Vict c 29) 

(a) Statutory Rules and Orders, 1905 (No 931, L 21), p. 479; pco also 
Yearly Supreme Courf Practioe, 1909, 1601 
(0 Judicature (Funds etc ) Act, 1683 (16 A 47 Vioi. e. 29), s 2 
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Gomns. 


SaoT B Judicature 1878 (fc), or from which an appeal was thereby 

Offieenand given to the Court of Appeal, or any person who, having been a 

Central district registrar of the Court of Probate or of the Court of 

Admiralty, becomes a registrar of the High Court, dlall 

bo a registrar of the High Court (f) Begistrars of any 
infcnor court of record having jurisdiction in any part of the 
(iibtiict defined by the Order in Council constitutmg the district 
registry are also qualified (m) If the Lord Chancellor, with the 
concurience of the Treasury, considers it expedient from the nature 
and extent of the businesB that the office should be conferred on 
some person not qualified as above, it is lawful for him to appoint 
a solicitor of five jeais' standing (n) 

The distrwt registrar may, with the approval of the Lord 
Chancellor and subject to regulations made by the Lord Chancellor, 
appoint a deputy for a period not exceeding three months (o) 

Thiere is a statutory power to establish district registiies by 
Older in Council (p) 


Datin of 

district 

icgiMiiar!) 


Procediiie 


150 The registrars have powei to administer oaths and perform 
such duties as shall be assigned to them by rules of court (q) 
Writs of summons may be issued, and further proceedings down 
to and including entry for trial, and, in case of non-appearance 
of the defendant, down to and including final judgment, may be 
had m the district registry (»), where also accounts and inquiries 
may he taken, and books and documents produced («) 

151 The proceedings m district registries aie regulated by rules 
of couit(0 These rules provide that leave to entei judgments in 
default of appealanco (a), leave to entoi interlocutoi y judgments 
against third parties (6), leave to issuo or renew wiits of execution, 
exaiamations of judgment debtors, gaiiii&hee oideis, chaiging 
oiders nisi, and interpleader orders, are to be taken m the 
distiict regiBtiy(c) 

A district registrar has all the authority and jurisdiction of n mastei 
of the Siipieme Court cither of the King’s Bench or the Chancery 
Division so far as relates lo proceedings in the district registry (d) 
Tho district registrars at Manchester and Liverpool have certain 
additional powers in Chancery actions (e) 

There is an ajipeal from the district registrar to a judge (/) 

k) & 37 Yiet 0 b6 

l) Ibtd., 8 60 

|«a} Judicature Act, 1875 (38 & 39 Tiot c 77), s 18 
r) Judicature Act, 1881 (44 ft 45 Yiot c. 68), s 22 
o) Appellate Junsdictinu Act, 1878 (39 A 40 Vict c 59), a 23. 

;») Judicature Act, 1873 (36 & 37 Viot c 66). s 60 
>) Ibtd, 8 62 ^ 

Ibtd,B 64, R S O.Ord 35,r. 1. 

Ibid , 8 66 
B S 0 , Old 35 
;«} Qrd 35, r 2 

Old. It), rr 60, 51, Ord 35, r A. 

B. S. 0 . Ord 35, r 5 
/tidL,r 6 
(e)' Ibtd, t 6a 
{/) lhd,t 9 
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• 152 Actions may be removed as of right from the dtaCPiot registry saor. 5 . 
by the defendant in the case of specially indorsed writs when either no Officers ssd 
apphcation for summary judgment lias been made witlun foni days Central 
from appearance or leave to defend has been obtained, and in the 
case of writs not specially mdorsed before delivering dofenee. and uemovai of 
also in admiralty actions %n rem by any person who has intei- Actions 
v&aed(g) Actions may be removed from London to a district 
registry by the court or a judge on good cause shown {h) 

Sub-SeoT 8— Offixtr* of the Probate, Divorce and Admiralty Dnumn 

153 The ofiices of the Probate, Divorce and Admiialtv Division ProUte 
are separate from the Central Office of the Supieme Court, and are rogtatrar* 
located at Somerset House, except the Admiialty Registry, wUuli is at 

the Royal Coui ts of Jiistice There are four probate 1 egistrai s, m ho 
deal with summonses in piobate and divorce matteis m a similar 
manner to masters of the Supreme Couit in matters m the King’s 
Bench Division (i) They are assisted by a staff of oleiks There 
are also forty district probate registrars, who deal with non* 
contentious matters in probate 

154 The Admiialty Registry has a registiar, an assistant Admiralty 
registiar or marshal, and a staff of clerks Theie is also an admiialty rogtotran 
district registrar at Liverpool, the limits of whoso registiy may 

he fixed by Oi der in Council (k) 

Sub-Sect 9 —The Official Solicitor 

155 Formerly known os the Solicitor to the Siiitoia' Fund, oiHciat 
and then as tl e solicitor to tho High Court of Chancery, this nfficei solicitor 
has, since the Judicatuie Act, home the title of Official Solicitor of 

the Supieme Court, and has no longei any duties to discharge with 
reference to funds in court A relic of his formei connection with 
those funds, howeier, survives in the requiren ent that a copy of 
every petition or summons for dealing with funds which have been 
placed m the list of doimant funds shall, wheie the fund amounts 
to or exceeds i!500, be served on him unless the couit 01 judge 
shall otherwise direct (0 

The present duties of the office are of d very general nature, and 
include visiting prisoners confined in Bnxton or Holloway I’risons 
for contempt of court, and carrying out the instructions of the 
Lord Chancellor as respects such prisoners (m) , acting as solicitor 
to parties defending actions tn formd paupet is, it so directed by the 
court under special circnmstances (n), acting as guardian ad litrm 
to infants and persons of unsound mind not so found by inqui¬ 
sition ( 0 ) , conducting sales by order of the court if the parties to 

(g) R 8 0, Ord 35, r 13 

(A) Ibid , r 17 

i t) See £. S 0 . Ord. 54. r 12 

ft) Liverpool Admiralty Dwtrict Begietrar’s Act, 1870 (33 A 84 Ylct c 45) 

0 E S C , Ord 22, r 12 b 
w) See title Cozsttempt of Codbt, Vol YIL, p 325 
n) See Moutrie v MitcMl, [1901] 1 E B 596, O A, and title PRAcnol ARD 
FBOOEDimB 

(o) See BSC, Ord. 16, rr 18 19. and btlee IwEAvn Aim Ohu p e ei t ; 
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Baov.B. the action oai^ot agree upon an independent eolieitor; making 

OlBoenand certain investigations and reports in lunacy ip ), actmg, when so 

Oeatiral appointed, as a jndicial trustee ( 9 ), and, generally, assisting the 

Oflkie court in cases wWe the judge considers that the assistance of a 

solicitor IS required Where there is undue delay m any pro> 
coedingg under any judgment or order he may be required to take 
steps to expedite matters, or to himself conduct the proceedings (jr). 

Sect 6 —The Ciieuit System, 

Sub-Sect 1 —In QenertJ 

Tboiircuiu 166. Judges go into every county except Middlesex (s) under 
commissions of the peace (t), of oyer and tei miner (u), of general 
gaol delivery (v) of assize iw) , incident to the commission of 
assize IS the jurisdiction to try causes at msi pnus These commis¬ 
sions enable them to try crimmal and cml cases m the several 
counties Sometimes King’s Counsel are employed as special com- 
missioneis to relieve the judges from part of their work The names 
of all the judges and of the Ring’s Counsel and counsel having 
jiatents of precedence piactismg on the respective circuits are 
usually included in the commission {x) There is power to include 
m any commission of assize, oyer and terminer, or gaol delivery 
the name of any county court judge (y) There are seven 
circuits ( 3 ) 

Lunatios and Peiwoot of Unsound Mind As to costs see E S 0, Ord 65, 
r Vi OouUy T JoncB, [19071 W N Ibl, Eady v EUdon, [1901] 2KB 
460, 0 A 

(j>) Eulos m Lunacy, 1893, rr 1, 2, Statutory Buies and Orders Beviaed 
VoY VIll, Lunatic, England, p 29 

(^) Judiaol Trustees Act, 1696 (59 & 60 Yict. c. J<)), and Rules mode 
thoronnder 

(r) E S 0, Old 83, T 9, Ord 65, r 11, and see Re ('oraellte (1S84), 
50 L T 703, 0 A 

(a) From very euil\ times judges of the sujienor courts of common law 
woio sent into eveiy county annually to try ULtions Picviouslv to the intro¬ 
duction of tbi4 systom what were called “ eyres ” were hold not oftener than once 
in 4OV0U rears in each county , commissions of assize were also issued fur the tnal 
of ttctiona of novel disseisin and mort d’anoestor, which were very numerous 
(t) The names of all the judges are included in the commismon of the 
peace for each county The oommission of the peace binds the sheriils and 
jubIucs to give attendance on the judges. 

(m) The onmmisqion of oyer and terminer empowers the judges to try persons 
not in guol for treasons, felonies etc 

(r) The (ommission of general gaol delivei^ empowers the judges to try 
every pn^onor m the gaol eooiraitted for any offence whatever, eo os to clear the 
gaol of pnsoners 

(ui) Too commission of assize empowers the judges to try civil actions 
(w) Judicature Act, 1864 (47 A 48 Yiot a 61), a 7 , and see Yearly Supreme 
Court IVtotice, 1009, p 1353 
(y) County Courts Act, 1888 (51 & 62 Yict o 48), s 16 
(si !niero were formerly six circuits—the Northern, the Midland, the Norfolk, 
the Home, tho Oxford, and 1dio Western, to these were, added the North Wales 
and the Sbutii Wales Circuit These oiromts WMe disoontmued hy an Order m 
Council (Statutory Buies and Orders Bevised, Yol KII, Supreme Court, 
England, p 22) made under the Judicature Act, 1875 (88 ft 39 Yict o n\ 
and new tinxmits were impotritcd For a hot of the circuits see title Baxristxbs, 
Yol IL, p 366, and Order m Council of 28th June, 1909 {London QemUt, 

JulyiTl- 
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147. AssiseB are held four times m the year (a), but tf not more 
than five days before the eommission day it appears to the clerk of 
assize that there » no basinesB to be transacted lequiring the 
attendance of jurors, he may give notice dispeubing wim the 
attendance of jurors (b) In such a case it is not necessary to hold 
the court of assize unless there is any other businosa to he 
transacted whioh does not require the attendance of jurois (r) 

At the summer and winter assizes both civil and criminal 
business is taken on all circmts At the autumn circuit only 
ciimmal busmess is taken, except at Birmingham, Manihoster, 
Liverpool, Leeds, and Swansea At the Easter circuit civil and 
criminal busmess is taken at Manchester and Liverpool, and 
ciiminal only at Leeds (d) 

Sun Sbctt S'—O^fictn 

158 The principal oflicei m oounoction with asBizos is the dork 
of assize («) His duties are to open the assize by reading the 


(a) Statutory lluloe aud Orders Jtevised, Vol XTl, Supreme Oourt, 
England, p 49 In auoient bmps assizes were held m all counties—twice m the 
} our, that is, in the spnng and autumn > ucatiuiis—except in the counties of York 
and Lancaster, where no aoMzes woie held in spring In the eighteenth century it 
became a common practu o to issue oomniistuons fur assizes to ho hold m mnter— 
that IS, in the vacation following Michaolmas tenn These latter winter assizes 
aie roguluted by the ^\ inter Ahbizob Acte, 1876 aud 1877 (39 & 40 Yict. c r>7 , 
40 & 41 Yict c 46) Under thes) Acts countios may bo united for the purpose 
of holding wmtei assizes This jiowor was extended to spnng assii'ea by the 
Spring Assizes Act, 1879 (<2 Yu t i 1) This is done by Oideis in Council, 
anich are issued aiimially Thot>e Oraois in Cotinul aie printed and put on 
sale as statutory lules aud oidns. under tho llules l^ubluution \(t, 1891 


(5b 5c 67 Yict c 66), and tho iitles made tbereuudei (Statutory llul(>s and 
Orders Bevised, Vol XI, Statutory Itule, n 1) Oidois in Council are 
sJm) in force regulating the assizes in LaiiLisbirn (Statutoiy ltit1(>8 and Orders 
Uevised, Vol XII, Supreme Court, England, p 9>, m Yoikshuo {tbtd, 
p 16), fixing commission da>B and the places for wuitc aud summor ussiros, 
making •special regulations lor Warwickshue, aud as tO Chum cry and othei 
causes at Liyernool and Manchester {tbtd , p 27), as to tho termination of the 
winter assires (ibid , p 38}, amending tho order os to places for holding assize s 
{ibid, p 39), as to commission days, os to the autumn, winter and Easter 
ossizeB on the Nortiicm Circuit, and as to winter hssizes on tho North and South 
Wales Circiute {tbtd , p 49), as to summer aud winter assizos on the North, and 
^uth Wales Cixouite {tbtd , p 51), and two orders made m 1907 ultenng tho 
dates for holding assizes in consequence of the alteration of the commencement 
of the Long Vacation (Statutory Buies and Orders, 1907, p 1015, 101b) 
The Winter Aaaizes Acts, 1876 and 1877 (39 & 40 Yict c 67, 40 & 41 Yict c 
46), and the Spring Asnzes Act, 1879 (42 Yicfe e 1), give power to ilis 
Majeatv by Order in (Council to extend the jnnsdiotion of the Central Criminal 
Court dunng the months from September to May inclusire over the neighbour¬ 
ing counties Orders in Council are made annually under those powers (m o 
tabic of Temporary Orders at the end of the annual volumes of Statutory BiWt s 
and Orders) See also title Oeucikaz, Law ahd PBOCOBivax, p 266, post 

(6) Assizes and Quarter Sessions Act, 1908 (8 Edw 7, o 41), s, 1 

(c) Jbtd 8 2 

(d) A new arrangement of the dates of the holding of a s s izes was nuule by 
Order m Ccmiual of 28th June, 1909 {London QazttU, July 2, 1909) 

(e) The duties of a derk of assize under the old practice are eet out m detail 
in “TheC2erk of Asvae, Judgee-Marshall and Cb^er being the tru« Manner 
and Form ol the Proceedings at the Assizes and Gfeneral Qaa|l-I)olii< ty, both 
in the Crown Court, and jSm Prtut Cour^ and The Bight wayes of entmug ol 
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commissions, and generally to perform buch functions of a master and* 
of an ass< ssor as may be necessary (/) The power of appointment 
IS vested in the senior judge going the circmt for the summer and 
wintci assizes ( 9 ) Where the clerk of assize is paid by salary he 
may not take any fee for his own use (h) The tenure of the office is 
regulated by the Clerks of Assize etc Act, 1869 (t), under which 
the qualification is three } oars’ standing at the bar m actual practice, 
or as special pleader or conveyancer, or actual practice as a solicitor, 
01 as a subordinate officer of a clerk of assize on circuit 
The clerk of arraigns is an assistant to the clerk of assize, 
and opens the commission in case of his absence He performs 
on the Crown side similar duties to those of the clerk of assize 
The senior judge on the circuit for the summer and winter assizes 
has the right of appointment to this office 0 ) 

Subordinate othcers to the cleik of assizo who are paid out 
of moneys provided by Parliament may not be removed from office 
without the sanction of the Treasury (k) 

Each judge when on circuit is attended by an officer called the 
marshal, who is appointed by the judge for each circuit, and who 
receives records for trials, swears m the giand jury, and acts as 
seciotary to the judge. 


Part VI.—Courts of Criminal Jurisdiction (o 

Skct 1 —Courts 0 / Sumviaty JutisdicUon 

159 Courts of summaiy jurisdiction are held either before 
justices of tho peace bitting in petty sesbions or metiopolitan police 
mugistiates 01 stipendiary magistrates (m) 

SuB-SsoT 1 —Ctnuitiutton 

160 Counties are divided into petty sessional divisions (n), which 


all Pleas, Verdiots, Judgments, and Orders m either of the said Courts" (by 
T, W , Tjondon, 16b0) 

( f) ** Clerk of the Assize is he who wntes all Thuin judicudly done by the 
Justioea of Au%ze 111 their Giroaits (Crompton, L’Autauntie et Jun<«(liohon dos 
Courts, 227 ) This officer is associate to the Judge in Conuxussiou of As$tze to 
take A$»tzrt etc ’’ (Jacob's Law Dictionary) 

a) Judicature Act, lbS4 (47 & 48 Yiot & 61), a 21 
A) 32 & Id Yict c. 89, s 6 
t) 32 A 3d Yiot c 89 
fV 47&4b Yiot c 61, 8*21 

K) QlelSui* of \sBize eto. Act, 1869 (32 dk S3 Yict 0 . 89), a 7 
'f) For onnunal jurisdiction, generally, see title Cbixiital Law avd Pbo- 
caa)TTBa,p 225, post 

(m) For the^poiiitment, qualifioation, and disqualifioation of jusbeas and 
vagisttatee, ae^tU Maoistbatub 
(») IMnsioa ol Countiss Act, 1828 (9 Qea 4, e. 43). 
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*may be altered by quarter Bessions (o). In these divisionli the sittings 
of the justices out of quarter sessions are called jieti^ sessions. 
Every sitting and acting of justices of the peace, or of a 
stipendiary magistrate, m and for any cit^, borough, or to^n 
corporate, having a separate commission of the peace, oi any part 
thereof, vnthm England and Wales, at any police court or other 
places appointed m that behalf, is a petty sessions of the peace, 
and the district for which the same is held is a petty BesBional 
division 

A petty sessional court is defined (p) as a court of summary 
jurisdiction consisting of two or more justices, when sitting 
in a petty sessional court-house, and includes the Loid Mayor 
of the City of London, and any alderman of that city, and 
any metropolitan or borough police magistrate, or other stipendiary 
magistrate, 'nhen sitting in a court-house or place at which he is 
authorised by law to do alone any act authorised to be done by more 
than one justice of the peace (q) 

Convictions on summary pioceediiigs before justices are matters 
of record (i) Up to 1848 they were drawn up on parchment, as was 
the case with all rocoids, but now they may be on parchment or 
papti («) 

Justices aie piotocted fiom actions on account of eriors m judg¬ 
ment so long as they act within the hne of their autliority (t) 
Some authorities have doubted whether justices out of sessions 
acting judicially aie judges of record, but the better opinion appears 
to be that they are (u) 


JUBISDK 




Sub-SeOT 2 —Jurudicttim 

161 The jurisdiction of courts of summary juiisdiction and petty 
sessional courts extends to the hearing and dsb rmining of charges 


(o) Fett> Sessional llivuuous Act, 1836 (6 & 7 Will 4, e 12) 

(j7) It, a court-house or other place where justicos ure acciisloined to 
assemble for holding siwcial or petty sessions, or a place uppomteil as a 
subaftituto for such place 

{o\ Interpretation Act, 1889 (52 & 53 Yict o 63), s 13 
(r; " Convictions have undoubtedly always been tieated as records, and for 
that reason they were, pnor to 4 Qeo 2, c 26 (now repealed), roqiured wh( n 
hied to be in Latui, therefore the returning them, either to tbu court, or to tho 
sessions, dues not alter their character’' {Vhaney r Vaynt (1841), 1 Q B 712, 
per Lord LiNMAN, C J , at p 7241 
(t) Summary Jurisdiction Act, 1848 (11 & 12 Tict c 43) 

(<) Millrr v Seure (1777), 2 Win LL 1141, per Da Guet, 0 J , at p. Il4fi 
See also Justices I'rotection Act, 1848 (11 & 12 Viet c 44), and titlee Maqi— 
ailATBS , PUBUC Authoritibb akd Pxmuo Ofjhcebs 
(») Batten y Oarew (1825), 3 B ft 0 649 “It moketh not a htUe, both for 
maintenance of the peace, and for the credit of the justices thereof, that they 
are numbered amongst the judges of record" (Lambard, Etrenarc^, JJx 1, 
e. xiu) “ Now toaohing our instace of the peace, it is the opmiou oi the 

ODUrt (Y B, 9 Edw 4, o 3, 14 Hen 8, o 16) and of divers oth» books m Our 
law, tbit every one of them (even by bimBelf) la a judge of record, tor . 
he may take a reoogmxanoe ci the peace which none oj|ier can do hut a 
judge of record, becauae the knowlodgiug of thatmimmo la to iwiam as a matter 
of record" (tJidL), 

HL-IX.. . 
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8 «ot I. frhich are triable sommanly( d). These relate to the following* 
Oouit sef matters liotiee of accidente to workmen (w); adnlteration of 
SiMgM CT Beeds {x), agrioultural gangs (y); aliens (s); alkali etc. works ; 
iiwilctlon. animals (6), apprentices (c ), army and other military forces {d); 

arsenic (e), assanlt, except where accompanied by an attempt to 
commit a felony, or where the court thinks it should be prosecute by 
indictment(/), barbed wire feDces(y); bicycles (/<)i billiard tables (t); 
births and deaths registration (j), boiler explosions (k), brawling 
in churches and chapels (!), bread (mi) , bribery and corruption (n) $ 
brothels (o); building societies (p); burials ({;); byelaws of looid 


(v) See also, generally, titles CBiinnAi. Law Aim Fboceovbe, p 225, post, 
Maoisteai^s, oto 

(to) Notioe of Auudents Acts, 1894 and 1906 (57 & 58 Vict e 28, ■ 1,6 
Edw 7 .0 53) Bee title Mastui and Bekvani 

(c) Adulteration of Seeds Act, 1869 (32 &. 33 Yiot o 112), s 3 See title 
Aqriodltdbe, Vol I, p 292 

(y) Agncultural Gangs Act, 1867 (30 & 31 Tiot c 130), ss 4, 5 See title 
AnuoTn:.i.ir8X, Vol I, p 276 

{%) Aliens Act, 1005 (5 ISdw 7, e 13), as. 1, 3, 4, 5, 7 See title Aueks 
V cd I,p 328 

(a) Alkali, etc Works Eegulation Act, 1906 (6 Edw 7, c 14), ss 8, 15 

\b) DiHoiiBeB of Animals Act, 1894 (67 & 58 Yitt c 57), ss 61- jI See title 
Animals, Yol I, p 41'» 

(o) Employers and Workmen Act, 1875 (38 & 39 Yict o 90), s 12 See title 
Uabtle and Servant 

(d) Itngulation of the Forces Act, 1881 (44 & 45 Yict c oT), s 79, Army 
Act, 1881 (41 A 45 Yict c 58). Besorvo Foices Act, 1882 (45 A 4b Yict o 48), 
es 25, 27, Militia Act, 1882 (45 & 46 Vict o 49), ss 42—44, Annual Army 
Acts, 1881 -1908 See title Eoyai Forces 

(<>) Arsemo Act, 1851 (14 & 15 Yict o 13), s 4 

(y) OEoncee against the Pereon Act, 1801 (24 A 25 Yict c 100), ss 3D, 40, 
42—46 , County Courts Act, 1888 (51 & 52 Yict c 43), s 168 See title 
Criminal Law and Procrdurx, n 605, jpoii 

(y) Baibed Wiie Act, 1893 (5b & 57 Yict o 32), s 3 Seo title Bockdakibs 
AND Fences, Yol III, p 128 

(^) Local Qovornmont Act, 1888 (51 A 62 Yict c 41), s 85 See title SrKEET 
Traffic 


(t) Gaming Act, 1845 (8 A 9 Yiot a 109), ss 11,12, Licensing Act, 1872 
(35 A 36 Yiot 0 94) 8 75 

(j) Births and Deaths Begistratioa Act, 1874 (37 A 38 Vict o. 881 ss 5, 16, 
17—to, 35, 39, 40 (see also MOTchant Shipping Act, 1894 (u7 A 58 Yiot *0 60), 
B8 254, 339 See title Beoistbation of fiiRTHa Ain> Deaths 
{k) Boibr Explosions Acta, 1882 (45 A 46 \ict. o 22), s 5, 1890 (53 A 54 
Vict c 35) 

(f) Places of Beligious Worship Aot, 1812 (52 Geo. 3, c 155), s 12, Eoclesi- 
Rstical Courts Junsdiotiou Act, 1660 (23 A 24 Yict o 32), si Sc« title 
KOddOitASTICAL liAW 

(m) Bread Act, 1886 (6 A 7 WilL 4, e 37), ss 4—10, see also Weights mud 
Measures Act. 1889 (52 A 53 Yict e 21) See titke Food and Druos, 
and Measurer 

rn) Bribery etc (Prerentton of Ckirmption Act, 1006 (6 Edw 7, a 34), 
•. I> 

T^fmeuUon of Qtuneft Act. 1871 (34 A 35 Yict o. 112), s 11, GnMunal 
LayAnipadroent Act, 1885 (48 A 48 Y*ot c 69), s 13 
(p) BnUduig Societies A<^, 1874 and 1884 (37 A 38 Yiot e 42, se 31, 43, 
57 A 41 VMt a 47), ss. 81—23 Sea bAle Buildino Socomss, Yol. IlL, 
p 386, 

({) Busbd AA 1655 (18 A 19 Yict e. 128X ■ 2 See also Bunal of I^wned 
Fenona AA llw ^3 Qeo 3, o 75), si, Ocr<«anoB Act 1902 <3 Edw. 7 , 
a 8), a. 8» andtrtlaBuRXAX. and Cbxmasioh, ^ T, p eol, 




PiRT yi.<~‘OouB» or Oiamv4X* JorisdI^on. 

aotiMritileB (r); canals («), canal boat8(<); chafroatting taat^net (t«); 
oUldren and infants (v ); dnnmey swaapars (w); clnha («); eom- OoaiW^ 
pailieB(y ); constables, neglect of doty by (a); copyright (M; com 
retums (fr) cruelty to animals (c); customs (d); dogs («); d^sheti* ™s^t«m. 
ness (/); excise (g ); explostves (h ); factories and workshops (^): 
fertiksers and feeing stuffs (j); fire alarms (k ); food and 


(r) Towns Improvement Clauses Aot, 1847 (10ft 11 Yiot o 34), Town Bohoe 
dausee Aot, 1847 (10 ft 11 Yiot o. 89}, Highways and Locomotives (Amea^ 
uent) Act 1876 (41 ft 42 Yiot o 77), Public Health Aot^ 1875 (33 ft 39 Yiol. 
0 55), and amending Acts, Municipal Corporations Act, 1882 (45 & 46 Yiot. 
c 50), Local Government Act, 1888 (51 ft 52 Yiot o. 41) 

(i) Gbnols (Offences) Aot, 1840 (3 ft 4 Yiot. o. 50} See title Railways and 

(t) Canal Boats Acts, 1877 (40 ft 41 Yict c 60), sa 1, 2, 5, 6, 10, 1884 
(47 ft 48 Yiot c 75), ss 7, 8 

(tt) Chaff Cutting Machines (Accidents) Act, 1897 (60 ft 61 Yiot o. 60), s 3 
See title AoBiouLTunE, Yol I, p 293 

(v) Elementary Education Act, 1876 (39 ft 40 Yiot o 79), s 56, Children’s 
Dangerous Performances Aot, 1879 (42 & 43 Yiot a 34), Dangerous Per* 
fonnanoes Aot, 1897 (60 ft 61 Yict o 52), Betting and Zjoans (lotanta) Act, 
1892 (55 Yict o 4), ss 2, 4, Employment of Ohfldren Aot, 1903 (3 Edw, 7, 
B 45), Prevention of Cruelty to Childron Aot, 1904 (4 Edw 7, o 15), Children 
Act, 1908 (8 Edw 7, c 67) Soe tiUea Eduoation , Infants and 0]in4DRBN 

(w) Chimney Sweepers Regulation Aot, 1864 (27 & 28 Yict o 37). ss 6, 7, 

W _ _ a __ A .ft so*TE / ju A. on iff.ft .. ^n\ ... ^0- _ 


70), ss 15—20 , Chimney 
Seo tiOo Ci,UB8, Yol lY^ 


Chimney Sweepers Act, 1876 (J8 & 39 Yict 
Sweepers Act, 1894 (67 ft 68 Vict o 51), s 1 

(s) Licensing Act, 1902 (2 Edw 7, o 28), Fart III 
pp 429 et seg 

(y) Companies (Consolidation) Aot, 1908 (8 Edw 7, o. 69), s 276 Seo hUe 
COMTANIBS, Vol V 

(z) Parish Officers Act, 1793 (53 Ooo 3, o 55), s 1, Canals (Offences) Aot, 1810 
(3 & 4 Yict. G 6^, ss 4,6, Municipal Corporations Act, 1882 (45 ft 46 Yict, 0 50), 
8 194, County Fohce Act, 1839 (2 ft 3 Yict. c 93), ss 12,15 Bee title PoiJOB 

(o) Musical (Summary Proceedings) Copyright Act, 1M2 (2 Edw 7, o 15), 
Musical Copyright Aot, 1906 (6 Edw 7, c 36), Fm« A«'t8 Cwpynght Act, 1862 
(25 ft 26 Yict c 68), ss 6, 8 See title CoFYRioinr anj^ Litebary PxiorBKTY, 
VoLYin,p 169 

(5) Com Returns Act. 1882 (46 ft 46 Yict o. 37), s 17. 

^c) Cruelty to AnimaJs Aot, 1849 (12 ft 13 Yiot o 92), Cruelty to Animals 
Act, 1854 (17 ft 18 Yiot o 60), Oroelty to Annuals Act, 1876 (39 ft 40 Yict 
0 77), see also Diseases of Animals Act, 1894 (S7 ft 58 Yiot. o. 57), s 23, Wild 
AnlTn^n in Ca^vity Protection Act, 1900 (63 ft 64 Yict o 33), • 3 Sm title 
AniuaIb, Yol 1, p 409. 

(d) Customs Consolidation Act, 1876 (39 ft 40 Yict o 3^, and amending 
Acts, Disorderly Houses Act, 1751 (25 Geo 2, c 30), s 31 See title RXYENUi' 

(e) Dogs Act, 1671 (34 ft 35 Yiot c 56), Do{» Act, 1906 (6 Edw. 7, c 32), 
Babies Order, 1897 (No 57-78,23rd March, 1907), Dogs Order, 1006 (No 7124, 
22nd October, 1906), Dog Licences Act, 1807 (30 Yict. c 5), ss 8, 9 See title 
Anikals. Yol I, p 394 

(/) laoeneing Acts, 1872, 1902 (35 ft 36 Yict e 94, 2 Edw. 7, o 28) Seo 
also Metropolitan 


... - , ® - 

etropoktan Pohee Aot, 1839 (2 ft 3 Yict c 47), s 58, London H^knov 
Carnages Act, 1843 (6 ft 7 Yiot o 86), s 28, Befr^ment Houses Act, I%9 
(23 ft ii Yi^ o 27), B 41, Ibbituai Drunkards Aot, 1879 (42 ft 43 Vict 
e. 19) Utle iNTOXiOATiNa Ltuirons. 

Ca) See title Reysnue 

m Explosives Act, 1875 (38 ft 39 Yiot. e 17) See hUe Exflosives 
(4) Eai^ry and Workshop Act, 1901 (1 Edw. 7, e. 22} See hUe Fa^toeirs 
AND WOBXSHOFS. 

(i) Pertahsers and yeeding Stuffs Act, 1906 (6 Edw 7, o» 27) See Utle 
^EIOOLTUSB, YoL 1, p 286. 

^ (k) False AJanns of Fuw Act, 1895 (58 ft 59 Yiek o. 28). 
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Courts. 


6 bot. 1. drngs(Q, foreign plate( 7 »), fnendlj etc. Bocietie 8 (n), gaine(o), gam- 
CoTurtoaf ing(jp), gaeworks (q) , gan licences (r), hawkers («), highways (t); 
Snsunaxy hops (u) , husband and wife (v) , indecent advertisements (w) , 
Jtirtsdiction mdustiial schools (a;), licensed houses (y) , jmie 8 (^), landlord and 
tenant (a), larceny of deer (b), dogs (c), fences etc (d), fish (e), 
pigeons (/), trees etc (< 7 ), libraries (h), lighting and watching (i), 
locomotives on highways (j), and motor cars (4), lotteiies (if); 


(l) Solo of Food and Dnigs Acts, 1873 to 1899 (38 A 39 Yict c 63 , 42 A 43 
Vi(t c 30, 50 A 51 Vi(t r 29, 62 A 63 Vict c 31), 8t»o also Customs and 
Inland Revenue Act, 1682 (43 A 46 Yict c 41), s 6, Customs aud Inland 
llevonue Act, 188./ (48 A 49 Yict c, 31), ss 8, 9 Soo titles Fooo AM) Drugs, 
Hvvenue 

(m) Hall-inarkinp of Foreign Plate Act, 190*1 (4 Edw 7, c 6), s 1 

(w) Friendly Soeieties Act, 1896 (59 A 60 Yitt c 2o), Collecting Bocieties 
and Industiuil Assuranco Com])anieB Act, 1896 (59 A 60 Vict c 26), Induntnal 
and J’luvidont Societies Act, 1893 (56 A 57 Yict c 39), Ix>an societies Act, 
1840 (3 A 4 Yict c 110) Soo titles jiutcnnt 
(o) Night Poaching Act, 1828 (9 Goo 4, c 69), Game Act, 1831 (1 A 2 Will 
4, c 32), Gomo Licences Act, 1860 (23 A 21 Vict c 90), Laiceny Act, 1861 
(24 A 23 Vict 0 96), 8 17 , Poaching Pievontlon Act, 1862 (2 1 A 26 Vict c 114), 
Qronnd Gime Act, 1880 (41 A 44 Vict c 47), s 6 Seo title G imk 

(ji) Gaming A(t, 1845 (8 A 9 Vnt c IM), Betting Act, ISil (16 A 17 Vict 
c 119) , Betting Act, 1874 (37 Vict o 13) See title Gamimi ami WAorRiwo 
(ff) Gasworks Gl umos Act 1817 (10 A 11 Yict c 15), Oabwoik'i Clauses Act, 
1871 (14 A 3.1 Vict c 41) Sip title Gas 
( r) Gun Li<OIK 0 Act, 1870 (11 A il\iit ( 57), Pistols Act, 1903 (3 Edw 7, 
C. 18). 

(G Jluwkois Act, 1888 (51 A j 2 Vict t 31) See titleM arm is am) Fairs 
( t) llif-hway Act, 1835 l > A 6 Yrill 1, ( oO), Uighwa'v Act, 1S61 (27 A 28 
Vi<t c 101} ' Soo title lliunwAYS, SrRfcLia, and Bkhkhs 
( a) TJop (PruvontioD of Fiauds) Act, 1866 (29 A 30 Yict o. 37) Soe title 
AaRlCULllTEE, Vol I,P 291 

(v) Summaiv Juiiidiction (Mainod Women) Act, 1893 (58 A 69 Vict c 19), 
Luonsing Act, 1902 ('2 Edw 7, o 29), s 5 , Miitnmoiiial ( ausi'B Ai*, 18)7 (20 
A 21 Yict c 85), s 21 See title HusuAMn ami Wiit 
(id) Tndocont Advoitisomenti Act, lSJ-9 (52 A >> V’ict c 18) 

(r) See Childieu Act, 1908 (8 Edw 7, o 67), and title Irfants and 
C lTirDIlEN 

(V) Kofieshmont House Act, 1860 (23 Yi<t c 27), Public House Closing 
Act, 1864 (27 A 28 Vict c 61), Licensing Act, 1872 (35 A 36 Vict c 94), 
TAoonsmg Act, 1874(37 A 3SYiut o 49), Intoxicating Liquors (Bale to Children) 
Act, 1901 (1 Edw 7, c 27), Licensing Aot, 1902 (2 Edw 7, c 28), Children 
A» t, 1908 (8 Edw 7, o 67), 8 120 See title Intoxic4TIKo Liquors 
( z) Junes Act, 1825 (6 Geo 4 o 50), s 45 see title JURIES 
(a) Law of Distiess Amendment Act, 189 j (58 A 59 Yict c 21), s 2 See 
title Distress 


(5) l.arcenv Aot, 1861 (24 A 25 Yict C 96), s 12 Soe title AxiUiM, 
Vw I. p 371 

(c) Ihul, a 18 

(d) Tbt I, B. 34 
(s) Ibid, a 24 
f/) Ihd , a 23 

Ihil , ss 33, 36, 37. 

fa) Libtanes Offences Act, 1898 (61 A 62 Viot a 83) 
ft) Lighting and Watching Act, 1833 (3 A 4 WiU 4, r 90) s 55 
[/) IiDOomutmis Act, 1863 (28 A 29Yiot o 83), Highways and Locomotives 
(AmMidmeat) Act, 1S78 (41 A42 Yict c. 77), Locomotives Act, 1S98 (61 A 62 
Vict. 0 See title STRKgr TRAPno 
(k) Locomotives on Highways Aot. 1896 (59 A 60 Yict c 3b), lAotor Car 
Act, 1903 (3 Edw 7, c 36) See title Street Trajttc 
(U) Gaming Act, 1403(.i2Geo 3. o 1)9)8 2. Lotteries Act, 1823(4 Oeo 4t 
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lunatics (m) ; markets and fairs (u), mariiage (o), masisrs and 
servants (ji), medical practitioners (g) , merchandise marks (r), 
meichant shipping («), metal dealeis(0 , midwives (m'i , mines (a); 
money-lendeis (a), music and dancing {h), obscene pubheations , 
patents and trademarks {d ), pawnbrokers (r), pedlars (/ ) peisona- 
tion(g), petroleum(/<), poison(i), poor law (?), po8tofhce(A), pound- 


c 60), a 41, Vagranpj Vet, 1824 (5 Goo 4, c 83), ss 3, 21 Soo titlo Gamiko 
ASTD WAa£&I^a 

(m) Lunacy Act, 1890 (53 Vict c 5), ns 315, 317,322, 323, 32b title 
LrvATios AND Pkhsons op Unsound Mivd 
(») Markets and Fairs Cl<m‘-es Act, 1847 (10 & 11 Viot o 14), a 11 Sen 
title Mabkeis and Faiks 

(o) Marimfjo Act, 1898 (61 A 62 Viot c 58) See title Husband and Win 
Ip) Frauds bv Woikmen Arm, 1718, 1777 (22 Gt^) 2 o 27 , 17 flw» i,v .>b), 
SerNants’ Chandois A<t 1702 (32 Oio 3, o ,j 0) Tiiirk Act, 1831 (1 A 2 
Will 1, c 37), IIot»ioiv t, ISlJ (b A 7 Vict t JO), Mi*-ippiopti itiori by 
Sm uits Act, 1863 (2b A 27 Vict c 101), Con^piracj mil riotorlionuf I'rojw Mn 
A ct, 1875 (38 A 38 Vict o 86), Pa^limit of Wngos in Publii lioiisoH Piohilu 
tion Act. 1883 (40 A 47 Vict c 31), Truck Aniemlniimt Vet, 1887 (50 A 51 Vn t 
c lb), Tnick Act 1S0() (50 A bO Vict c 44) Trod" l)iHpiitc“» Ac t, 1806 (b Iklw 7, 

I 47) Soo title’s MAirrK am) Sikvant, Tradb ami Teaius Unions 

(j) Modiril Act, 1858 (21 & 22 Vict r 90), ss 10, 41, Dontisia Act, 1H7H 
(41 A 42 Vict c 31) ss 3, 4 See title MruiciNE avd Puakmacy 
( r) kferchnHili'.o Moiks Act, 1887 (50 A ol Vict c 28) 

(») Merchant Shippiii}' Act, 1S84 (57 A 58 Viot c bO) , Beamon’s CIothin«» 
Act, 18b9 (32 A 33 Vict c 67) Boiuncn’e and Soldiers' Fiil<io Cliaiac^tois A< i, 

1006 (6 Edw 7, o 5) See title Sun pino and Navtoation 
( 4) Old Mrtal Dealers Act, 1861 (24 A 25 Vict c 110), Pruvenfiou of Ciiinea 
Act, 1871 (14 & 35 Vict c 112' h H 
(«) Midwivcs Act, 1902(2 lldw 7, c 17) 

(*) Coal Mines Itogulatioii Act, KSS7 (50 & 51 Vict c 68), s bl S<o title 
Mines, Mineuais and QuAiiuirs 

(a) Monov londera Act, 1900 (63 A 64 Vict c 51) Boo title Monfa ami 
Monp^ -ifndino 

(b) Public Health Acts Amendment Act, 1890 (63 A 5' Vict c 59), a 51 

(c) Obscene Piihluations Act, 1857 (20 & 21 Vict e 83) 

(</) Patents and De^giii Act, 1907 (7 Ddw 7, < 2t>), hh 69 90 Bio title 
Patents and iNVTNTioNa 

(f) PawnbiokeiB Act, 1672 (35 & 36 Vict c 93) Bno title I’aw M iiOKl i a 
AND I*LEDOES 

(/) Pedlars Act, 1871 (34 & 35 Vict c 96), Pc'dlais Act, ISSl (II A 47 Vut 
c 45) See tiUe Markets and Fairs 
(if) Admiralty Powers Act, 1865 (28 A 29 Vict c 124), i 8 Arniv Act, 18 S 1 
(44 & 45 Viot c 68), a 142, Metiopolitan Police Act, IM9 (2 A 3 V^ict c 47), 
a 17, County Police Act, 18 JO (2 &3 Vict c 9J), a 15, Town Police Clunsi h 
Act, 1847 (10 A 11 Vict c 89). a 12 

(ft) Petroleum Act, 1871 (34 A 35 Vict c 105), Potroleum Act, 1879 (12 A 4 ) 
Vict c 47) , Peholtmm (Hawkcis) Act, 1861 (-44 A 45 Vut o 67) 

(•) Poisoned Grain Prohibition Act, 18b3 (26 A 27 Viot c 1J3), Poisoind 
Flesh Prohibition Art, 1864 (27 A 28 Vict o. 115), I'hannacy Acts, 1868 rind 
1869 (31 A 32 Vict c 121,32 A 3 J Vict o 117) , Drugging of Animala Act, 
1876 (39 Vict c 13) 

Cl) Poor Belief Act, 1815 (56 Geo 3, c 137), a 2, Poor Tiaw Amendment A't, 
1834 <4 A 5 Will 4, c 76), as 43,92, 98, Poor Law Amendment Act, 1S14 
(7 A 8 Vict c 101), a 58, Poor Law Amendment Act, 1860 (29 A id lift, 
c 113), 8 16, Pauper Inmates Discharge and licgulation Act, 1871 ('J4 A 35 
Viol, c 108), • 7, Divided Pamhes and Poor Iiaw Amendment A'f, i876 
(39 A 40 Vict 0 61), 8,44, Casual Poor Act, 1882 (45 A 46 Viot c '(»}, n 5. 
See title Poor Law 

*(4) See the Post Office Act, 1908 (8 Edw 7, c 48) See title Po't Oi wcf 


Burr I 
Courts of 
Summaiy 
JurisdictioR. 
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CODRTR. 


scoT.l. breadi(0; prevention of ciimesCm); pi inters («); pri8(mg<o); 
Gouts of property, damage to (p), public health (q ); railways (r); relormatoxy 
^OBono-rF schools («), salmon and freshwater fisheries (/), sea fisheriesCn ); shop 
Jui sdict ion, ginba (y), shop hours {u), solicitors (*), steam whistles (y), street 
belting (^); Sunday observance («) , swearing (i»), telegraphs (c); 
tlieatres 0), thrc«hing machines (e), towns improvement (/), towns 
police (g ), tiade unions (h), tramways (t) , umfoims (y) ; 


(0 Pound breach Act, 1S13 (b & 7 Yict o. 30) See title AtriiCAiiS, Yol I., 
p 380 

(m) ProvcutiuTi of Crttnes Act, 1871 (31 A 33 Yict c 112} 

(n) NewspajM'iB, Pnntcrs, and ]b>aning RonniB Repeal Act, 1800 (32 A 33 
Yitt c 2>1), (jorrnpt and Illegal Prmtiees Prevention Act, 188) (46 & 47 Viot 
o 61), fl 10 Soe title Press and Printino 

(o) Pneon Act, 1803 (28 A 20 Viet e 126), hb 38, 39, 62 See title PbibokS 
(e) Malicious Damage Ait, 1861 (24 A 26 Yict o 97), ss 22 , 24, 2 i, 41, 52, 

Town (Jardons Piotection \ot, 1803 (26 A 27 Viet e 13), s 3 
( 9 ) Public Health Ad, 1875 (38 A ,19 Yict c do), and amending Acts See 
title Puiino HPAim 

( 7 ) Rulway Regulation Act, 1840 (3 A 4 Yict c 97), bs 13, 16, Hallways 
< luiiHos Consolidation Act, 1816 (8 & 9 Yict c 20), Malicious DiUnigeAct, 
18(kl (21 A 2o \ K t c 97), 8 37 , Itogiil ition ot R ultvays Act, 18(>8 (31 A 32 Yict. 
c ll'i), bs 23, 40, RogiiUtion of Railwa^h Ad, 1S89 (62 A 33 Vict c 67), 
B 5 Hoo titlo Railways AND C\NATS 
(«) See tlio Oluldien Act, 1908 (8 IMw 7, 0 67) 

(/) Salmon and Fiosliwater bisbery Acts, 1801 to 1S92 (21 A 25 Viot 
c 109, 26 A 27 Viit c 10 , 28 A 29 Yict c 121 , )3 A 34 Yict 
c 33, 36 A 37 Viot c 71 , 39 A tO Yict 00 19, 34, 40 A 41 Yict 0 63. 
41 A 42 Viit c 39 42 A 43 lut c 26, 47 A 48 Yict c 11 , 49 A 60 

Yi( t ec 20 , )9 , 64 A 36 Vict c 37 (Paits ITT , lY ), 55 A 66 Vict c 60 Soo 
title li'lSHi,l(lLS. 

(h) Fishoiies ((Hator, Crab, and Lebstn) Act, 1877 (40 A 41 Vict c 42), 
l''ixhniie 8 ((lvHter, Orab, and Lobstoi) Act, 18i7, Ameudniont Act, 18S4 (17 A 
4>S Vict 0 26) 

(I') Shop Clubs Act, 1902 (2 Kclw 7, e 21) 

(w) Shop Hours Acts, 1892 and 1 895 (56 A 5b Vic t c 62 , 68 Yict. 0 6 ) , Seats 
foi Shop Assistants Aci 1899 (62 A 6 ) Yict c 21) 

(jr) Attorney 8 and Solicitors Act, 1874 (37 A 18 Yict c 68 ), s 12 See title 
SoLiniOKS 

(f/) Steam Whistles Act, 1872 (33 A 36 Yict c Cl) 

(z) Street Bolting Act, 1906(6 Edw 7, 0 43) 

(o) Sunday ObM 3 r\ance Act, 1623 (I Oar 1 , c 1), Sunday Obeerranoe Act, 
1677 (29 Car 2, 0 7), Broad Act. 1836 (6 A 7 Will 4, 0 37), s 14 , see title 
'Dim 12* 

( 6 ) l^’ofone Oaths Act 1745 (19 Ooo 2 , c 21 ) 

(A Telegraph \ct, 1863 (26 A 27 Yiot 0 . 112} s 46, Post Office Ant, 1908 
( 8 , Kdw 7, 0 4S), Wireless Telegraphy Act, 1904 (1 Kdw 7, 0 24), a 1 See 
title TEi.EaTiAr»s and TsuaPBONirs 

(d) Theatres Ac t, 1843 (6 A 7 Vict c 68 ) See title Thxaxreb, Muaio Haixs 
▲NB Snows 

(a) Threshing Ifaohmes Act, 1878 (41 Yiti 0 .12) See title AqsIODLTUBX, 
X* ^ 293 

(/) Towns Improvement Clauses Act, 1847 (10 ft 11 Yict c. 34) 

Town PohoeOlaiuSe Acts, 1847 end 1889 (10 ft 11 Yict 0 89 , 62 ft 1 ^ 
Yict. 14) 

th) Trade IJnion Act, 1871 (34 ft 35 Yiot 0 31), a 12 See title TrajU avd 
Tkai» Vnoss 

(t) IVamways Act, 1870 (33 ft 34 Yid 0 . 78), See title TAairwAVa aim 
Liaur Baicways 

(VaUama Act 1894 (57 ft 58 Yiot. e. 45) 
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vaeoiiiabon (&); vagr«nt8(2): veterinar; 8ui^eon8(iM); wotor(»); 
weights and xn8aBure8(o), wild buds ip) 

m. There la also jiuisdiotion as to certain indictable oilenoea:— 
(1^ In the case of young persons consenting to the justices deahng 
with the chaige, over all indictable offences other than hoimcide(g); 
(2) where adults plead guilt> to charges of simple larceny, offences 
punishable as simple larceny, and other kindred offoucos (r); 
(8) where adults consent, over like offences where the value of the 
whole of the property the subject of the offence does not in the 
opinion of the court exceed 408 («), and (4) trivial case of libel in 
newspapers (t) 

These courts may take the examinations of persons charged 
with indictable offences, and commit them to prison to await 
their trial, or bind them over to appoai at the assizes or sessions 
as the case may be (»), and may order peisons to enter into 
recognisances and to hud bureties to keep the peace and to be of 
good behaviour (x). 

163 Courts of summary mrisdiclioii have also civil or qmat 
civil jurisdiction as to bastaidy (a), dogs (b), harbours (c), high¬ 
way rates (d ), landlord and tenant (c ), master and servant (/), 


(j;) Yaceuiution Acts, lb67, 1871, and 1898 (90 & JUict c 81,8 32, 314 30 
Viot 0 . 98, a 11 , 01 & 62 Vict c 49) Son tiUe I'ooR Law 
(2 ) Yagraacj Acta, 1824 and 1698 (5 Geo 4, c 63,61 & 62 Vict o 39) 

(m) Yetennary burgeons Act, 1881 (14 A 45 Yiot o 62) See title MkdioisM 
AXD PHARlCACl 

(n) Wateiworka Clauses Act, 1847 (10 & 11 Viot c 17), Walerwoiks 
Clauaea Act, 1863 (2b A 27 Yict c 93), Water Companies (Regulation ol 
Power^ Act, 1887 (60 & 61 Vict c 21) 8fe title Waihi Sofily 

(o) Weigkts and Measures Acts, 1878, 1889, and 1901 (41 & 42 Yicfc c 49] 
62 & 53 Yict c 21,4 Edv 7, c *26) See title Wsiom* and MBAbiruEs 

(p) Wild Birds Piotfction Acts, 1880 to 1904 (43 &4'l Vict o 36 , 44 & 45 
Y)uit c 61 , 69 & 60 YicL c 66, 2 Edw 7, c 0,4 'hAw 7, c 4) Sec title 
Abimalb, YoL I, p 405 

_ (,) Summary Jurisdiction Act, 1879 (42 4 43 Yict c 49), s ll.Scliod L, 
Summary Jurisdiction Act, 1899 (62 A C3 Vut c *22), s 2, and see title 
OaninrAii Law ajcd Procsdubji, p 208, po»t • 

(r) See title Caimibal I^w and Procedure, p 209, p(Hit 

Saanuary Jurisdiction Act, 1879 (42 A 43 Vict a 49), ss 12, 13, 14, 
Sched I , Siunmarv Jurisdiction Act, ISW ^02 A 6.) Viot c 22), s 1 
(() Newspaper label tud Begutration Act, 1881 (44 4 45 Yiot o 60), s 6 
See title IUBio. aks Siandbr 

(m) rnnuoal Ijaw Act, 1826 (7 Geo 4, c 01), s 1 , Indictable Offences Act, 
1848 (114 18 Yict c 42), s, 21 

(а) Summary Jurisdiction Act, 1879 (42 4 43 Vut c 49), a 25 

{ 0 } Saaturdv A(^, 1845 (S 4 9 Yict c 10), and amenung Acts See title 
fiASETARDY, YoL II , p 413 

(б) Bogs Act, 1906 (6 Edw 7, c 32X See title Animals, Y<d I, 

p 394, 

n Harbours, Docks, and Piers (^uses Act, 1847 (10 4 11 Yioi c 27) 
4, 76 See titles Snipma ajtd NAViaATioH, Waters and Wajja- 

OOUJSSUS 

^ Highway Act, 1835 (64 6 Will 4, c 60) 

(6) fisutt TeaeoMBts Ba^sery Act, 1838 (14 2 Vict o. 74). Sec titb hANO* 
lOKB AMD TUSAirr 

(/) Hwplcjyws and Workman Act, 18T<i (88 4 S9 Vict. «» 90) bee title 
ICaszu and SiaVANT 
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under the Lands Clauses Act {g) , licensing (h) , lunacy (i), 
poor (h) 

Id tlie Metiopolitan Police District there is also jurisdiction to , 
order the return of goods detained from the owner not exceeding 
tho value of £15, and to enforce the order by committal to prison (1) 

164 One justice of the peace sitting alone has juiisdiction to 
receive any infoi motion or complaint, and to grant a summons or 
warrant thereon, and to issue a summons or warrant for the 
attendance of Mitnesses, and to do all othei necessary acts and 
matteiB preliininai) to the hearing (a) He has also jurisdiction, 
when sitting alone m a petty sessional court-house, to hear and 
determine charges under paiticular statutes (6), but in such cases 
he may not impose a punishment exceeding imprisonment for 
fonrtcou days oi a iino of 20s (0 

Sicr 2 —Quarter and General Sesswnt 

165 Quaiter sessions aie held in the case of counties befoie 
the justices in quarter sessions, or m boroughs having a separate 
court of quaitui sessions hcfoie the recorder (d) 

Sou Sl< 1 1 —CmatituUvH of Quarter amt General Seeetont, 

(1) fa Oouniiee 

166. The couiuiisslou of the peace, in the case of counties, 
assigns to the justices and any two or more of them (e) “ to inquire 
the ti uth moie fully by the oath of good and lawful men of the 
county, by whom tho truth of the matter shall be better known, of 
all and all manner of ciimes, trespasses, and all and singular other 
offences of which the justices of our peaco may or ought lawfully to 
in({aiio and to hoai and deteruune all and singular the crimes 

(</) Luula (\)usolul itum Act, 1845 (8 & 9 Vut c 18) See title 

CoMI l LSORV PunCUASt 01 L VXD AMD COliPEMS ATION, Vol VI , pp 77,163,17J 

(A) Liceuaing Act, 187J (J5 A 36 Yict c 94) etc See title iMlOXlCAriMO 

LlUUOlH 

(«) hunaiv Act, 1890 (oJ Yiot c 5) See title Lumatics amd Pbbsoms of 
UVSOUND Mim) 

(A) Pom Uolief Act, 1819 (59 Geo 3, o 12) etc , Distress for Bates Act, 1849 
(IJ A U Vut 14)etc See titles PooB Law, Ratfs akd Batiko 

(/) AletiopoliUui Police Comts Act, 1839 (llj & 1 Viit c 71), 8 40 

in) buuiiuiu> Jiinsdiotiou Act, 1818 (11 & 12 Yict o 4d), s 29 

(0 Broad Act, 18JG (GAT Will 4, o 37), PI ites of lleligious Worship Act, 
181i (6J Geo J c Ifid), Highway Act, 1835 (5 & 6 Will 4, c 60), Li^ny 
Act, 1861 (24 & 25 Yitt c 96). bs 12,15, 21 , 24, 33, 36. Malicioua Damage 
Act, 1891 (21 & 25 Yiot c 97), bs 22, 24, 2o, 37, 41, 62 , Railway Regulation 
Act, ibid (J A 4 Yict c 97). sa 13, 16, Ptofane Oaths Act, 1746 (19 Oeo 2, 
C.21), Vigraiicv Act, 1824 (8 Geo 4,o 83) 

J :) Summary Junsdiitiou Act, 1879 (42 & 43 Yiot c 49), e 20 (7) 

{) See title Maqistbates, and also os to Ijondon and Southwaik, pp 177, 
.jxrnt 

a Boimerly there wee a provision m the comminBion, “ of whom A B etc, 
be one ’ These btoc i illy named justices wore call^ those of the quorum. 
Where a stotute 8peciau> lequires an act to bo done before two oar mote jiuhcra, 
of uhom one mu^t be of the quorum, no Act etc can be impeached, set ande, 
or \ seated on the ground that it does not express that one ox the justioee le of 
the qtjorwjn (Jushcoe Act, 1763 (26 Oeo. 2, o 27}} 
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and offences and trespasses aforesaid ” Further, justices are directed bbot i. 
to make their sessions four times by the yeai and moie often if need Quarter 
be (/). The sessions are directed to be held in the first week l^sdona 
after 11th October, 28th December, Slat March, and 21^ Juno 
respectively (g) 

All the sessions held under this power are general sessions of the 
peace, but the four sessions held at the pi escribed tunes are 
propel ly called general quarter sessions (/<) 

167 Two justices are necessaiy to constitute a general sessions ComtituWoa 
of the peace, and if two aie not present, theie is no poviei to ofgeneml 
adjourn the sessions legally Thus, if two justices aio not piosent 
the powei to hold a quarter sessions for thatquartei is lost, nlthongli 
a general sessions can be held before the next appointed time for 
quaitor sessions (i) 

General sessions, ns distinguished fioni genoial quartoi sessions, 
are m piactico never held, exiept in the lase of the county 
of London (A), the piaclice being, in cases where more than four 
sessions in the >eai aie requisite, to adjourn the general quniler 
sessions (Z) This is done because the juiisdiction of geui'ral 
quarter sesbions is wider than that of othei genoial sessions 
of the peace (m) 

Gencial quaiter sessions and general sessions of the peace aio 
infonoi couits of lecoidta) 

(/) Stat (1411), 2 Iten 5 stat 1, c 4 By tLu Act the qiiaitcr HOSMOtii 
were direcled iu be bold in the iiist week after the foani of St Michael, the 
Ejiipbany, the oUub (i e , close or cuuclu<>inn, Ntw iMighsh Dutiunary, Vol 11, 
p 470) of Easter, and the trnnsl xtion of St Tlir>mas roMpoctivoly In (aso n<ifc 
wore than five daj^s before the day for holding a court of quaiter sohmohs it 
appeals to tho cloikof the peace that there is no bu-^inosH to bo tiunsiotod 
which requires the attondancu of iiirois, noheo may bo given dispoiising with the 
attendance of jurors (Ao^ias and Uimrter So'-siona Act, ^‘)0R (8 hdi^ 7, c 41), 

B 1), and in such a Ci<<o it is not ncoessarv to hold the c<>i> I of qiiurti r rohhioiih 
unless there le any business, not lequmug tho attnndame of jiiiors, to be 
transacted b> the comt (ibid, s 2) And see Oidei iii Council of 28th Jiiw, 

1909 (London QattUr, 2ud Julv, 1909) 

(q) Law Terms Act, 1830 (11 fleo 4 4-1 Will 4, c 70), « it Bv the Ahsi/oh 
and Quarter Sessions Act, 1908 (8 lalw 7, c 41), s, 3, tno tiwu itmy Ihj ultiuod 
so as to avoid clashing with the assize s, so that the sessions are held not eurliui 
than fourteen days before, or later than foiuteen days after, the presenbod 
week 

(h) "It seems the bettor opinion, that tho quarter sessions are a species only 
of general sessions, and that such sessions are properly called general quarter 
sessions, which are holden in the four quarters of tne jear, in pursuance of the 
aboTe>meDtioned statute of (1414) 2 Uen 5, stat. 1, o 4 , and that any other 
sessions holden at any other time for the general execution of the authority of 
justaoes of the peace, which by the above-mentioiiod statute, justices of tho 
peace are authorised to hold oftoner than at the time therein sjicoified, if need 
oe, may be properly called general sessions " (2 Hawk F C , c 8, e 4D 

(i) A V PoliUad (InhabitauU) (1747), 2 Stra 1263, R v Wetl Tomngfon 
(InhabitanU) (1749), Burr S 0 293, A v Wetirtngbyn (17W)), 2 Bolt’s IW 
Laws, pi 8S1 , R ▼ Carmarthen Juatua (1821), 4 B A Aid 291, R v MuHaneg 
(1833), 6 0 ftp 96, 100, T ATi'Mrser ,/tutice> (1834), 5 B & Ad 1113 

(k) See Middlesex Sessions Act, 1SI4 (7 & 8 Yict o 71), ss 8, 9, 

G^enunent Act, 1888 (51 A 62 Yirt c 411. s 42 

i O Arohbold, Quarter Sessions, 6th rd , p 3. 
ta) 2 Hale, P 0 49 

u) 3 Hawk P 0. Bk 2, e. 8, 7th ed bj Leach (1793), p 80. A T. 
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168. A comroisedon of the p6ace may be granted for a wbofe 
county, or for a riding or oilier diiriBion of the same (o). Goroneis {p), 
chairmen of county councils (f), and chairmen of district coahoils, 
including mayors of boroughs other than county boroughs (r), are 
ez officio justices for the county A sheiiiT is disquaMed from 
acting as a justice during his term of office (<). 


(2) In Borottgh*. 


169 In boroughs under the Municipal Corporations Act, 1882 (t), 
which have the franchise of a separate court of quarter sessions, 
the recorder is the sole judge of the court (a), and the borough 
justices are not to act as justices at any court of gaol delivery or 
quarter sessious (a) 

The recorder is to hold a court of quarter sessions in and for the 
borough once in eveiy qnartci of a year, or ofteiior, if and as he 
thinks tit or the Secretary of State diiecta (A). The recorder may 
in tlio case of sickness or unavoidable absence ap[>uint, by writing 
signed by him, a bairister of five years' standing to act as deputy 
tecorder at the quaitor sessions then next ensuing, or then being 
held, but not longer or otherwise (0 If the recordei is by reason 
of illness, absence, or other cause, incapable of appointing a deputy, 
tlie Secretary of State may do bo(iI) 

Where necessary the recoidoi nmy appoint a propeily qualified 
assistant recoidcr(<*) 

In the absence of the recoider and deputy recorder, the mayor 
should open the court and immediately adjourn it and all recog* 
nisances to a futuie day, and so from tune to time (/) 

The quarter sessions of a borough is a conit of record (ff) 


ClemtHt (1821), 4 B i!i Aid 218, per Hotkovo, J ,at p 2J3, Re Pater (18G4), 
83 L 3 (u 0) 142 

(<A b q , the three Ridings of Yoikehiio , tho paits of Lindsey, Eeatevexi, and 
UollMid m Linoolnshiie the Island of EI3 etc 
(p) See Dane v Pmilmdeehtre JuUteet (1881), 7 Q B D 613, and title 
CORONSRS, V<j 1 VIII, p 251 

(f) Local Gbvommont Act, 1888 (61 & 62 Vict c 41), 8. 2 (6) 

(m Ix>cal Oovemmont Act 1S<)4 (6(t A 67 Vict 0 73), ee 21,22 
(«) Sbenffa Act, 1887 (60 & 61 Vict c aS), e 17. and aee btie Shkriffb 
AN n BAiufva Formerly, thoie vaa a property quaJifioanon for a jnatioe of 
the peace, but this i»a8 removed by tho Justiooa of the Peace Act, 1906 
(b Eaw 7, 0 16} This Act only requires the juetice to be of full age and to 
losido uithm the county or within eoven nulos thereof (s 2) See, further, 
title ICaoistratss 


(t) Apparently there are now no boronghe haiing my lorisdiobon, except 
th^ unaer the Mammal Corporations Act, 1882 (45 & 46 riot o WJ^Mcept 
the OiW of London The Municipal Corporations Act, 1^ (46 & 47 Ymt o. 
18), deetroyed all the borouehs reported on, which were not withm &e Act of 
1883. Hemel Hempstead, which teems to hare escaped the notice of the oomxnis. 
sumen on whose report the Act of 1835 (6 A 6 Wdl 4, 0 76) was founded, 
obtained a new cha^r in 1898 

SMauunpal Corporabons Act, 1882 (45 A 46 Yiot. o. 60), i. 166 (3). 

IM , i 168 (lY - 
flwf.e 16611) 

I6«jt) 

Becmdifs. Stipendiary Magistrates, and Clerks of the Psace Act, 1606 
w. 7,0.46). 8 1 (41 

(e) Munietpal Coraorabone Act, 1882 (46 A 46 VicA c 60 ]l 108. 

(/y/Wa.,a 167. 

(g}dWdL,Al66<3.} 
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6iTB*6ixrr. 2.—Jiiruitdton. 

(1) Onminal 

170. The criminal jurisdiction of quartei sessions is both orig^^ 
and appellate The original jurisdiction is to hear and dutermine 
at quarter sessions or any adjournment thereof, or at general 
sessions, an indictment, information or presentment for any offence 
committed within the county, or juaticeable therein, with oeitam 
exceptions {h) 

The court has also juiisdution to sentence mooirigtble loguos 
who are sent from courts of potty sessions (t) 


IkIT t; ' 
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171 The appellate jurisdiction lies fiom courts of summary Appellate 
jurisdiction, and arises where it is given by some particular statute, criminal 
and fiom a conviction and sentence oidonng impusoument without 
the option of a line (/r), except where the conviction is undet the 
Summary Jurisdiction Act, 1879 (0 There is no appeal where a 
peibon has pleaded guilty or has elected to bo triod sauimanly for 
an indictable offence {in) 

The criminal juiibduiion of borough quniter bcsHious isco-oxlen- 
sive with that of couni> quarter sessions (a) 


(2) OtvU. 

172 The present oiigiiial civil jurisdiction of quaiter sessions is Oncmai 
now ie8tiioled(6} to the following matteis (1) Licensing—the clvu mrts* 
refusal of an existing licence, on any ground other than that the “■ 
licensed piemises have boen lil-conducted or aie structurally 
deficient oi nnsuitable, oi on giounda connocted with the charactor 
01 fitness of the pioposed licensee, or oti the ground that the 
renewal would bo void (0 > to impose a late of ohaiges on licences 
for the purpose of conipousalion for licences ibsorbed {d) , to 
confirm new 111 onces and any other poweis of th former county 
licensing committee, to attach conditions to the grunt of a licence, 
or to giant a liceuco for a teim of veo.rB(e) This jurisdxctiou 
belongs to comity quaitor sessions, but m the case of county 
boroughs is exeicisable by the whole body of the justicos acting in 
and for the boiough(.0 (2) Highways—oi dors for diveiting or 
closing highways made on the view and certificate of justices not 
appealed against (ff) (3) Fiibons—to appoint a visiting committee of 


(A) For the ci lines and offences that are not tnablo at quarter aassionB, soa 
title Ckiminal Law and Proceduhb, p 225, 

(») Vagrancy Act 1824 (5 Oeo 4, c 8J), s 6 , and htlo MaoibtbatK3. 

(%} Summary Junadictaon Act, 1879 (42 d, 43 Vict c 49), a 19 

i l) Ihd 

m) if V London Jtuficei, Exparit Lambert, [1802] 1 Q B 06i 
a) Municipal CorporationB Act, 1882 (45 & 46 Viot c 60]^ • 165 (8), 

5) A large part of tibe civil jurisdiction of quarter seamona was tranafomd 
to the county council by the I>ical Government Act, 1888 (51 A 52 Yict 
e. 41), see tiUe liOOAi. GbyrnuniEXT 

e) laoensing Act, 1904 (4 Edw 7, c 23), s 1 (1) 

f) Ihut,» 8 

g) Highway Act, 1835 (5 A 6 Wtl] 4, c. 50), is 85»gl 
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Sktt 2 . justiccb (h) (4) CIei?;y discipline—to elect triennially five justices 
Quarter on tlio panel of assossois to try criminal clerks (i) (5) Lnnatecs—^to 

Sessions boloifc ]Uf>tice 8 to exercise the judicial authoiity as to lunatics under 
the Lunacy Act, 1890 {j) ( 6 ) Outside places which are within the 

immediate ]ari>^dietion of the Lunacy Commissioners (A) to select 
throe justices and one or more medical practitioners to visit licensed 
houses for lunatics ( 1 ), and to license houses for the reception of 
lunatics (m) 

Appflliic 173. The atipcllatc civil juiisdiction is extensive The most usual 
iiviijuiis. subjects of appeals aie bastardy orders (w) , rating appeals (o) , 

dictiou. Hcltlemont of paupers and othei poor law matters (p), appeals fiom 

orders to divert or close highways (q) , refusal to renew or transfer 
a licence (a;, and against the appointment of overseers (b) 

SncT 3 —Special Semons. 

spodai 174 Special sessions are meetings of justices convened for the 

Bcsaions. pjjj pofl 0 Qf executing some statutory authority, wInch is exei cisable by 

ju-tuosout of quarU'i scssionsft) Special sessions aie heldfor special 
w s“ioiiul divisions, which aie h\od and may be alteied from time to 
tnne by quatier sessions (d) Notice of the special sessions must be 
gi\( n to all llio jiislicts wlio are usually resident or acting as such 
wilhiii llio bouiidaiies of the division(r) 

In some cases the timesfoi holding special sessions foi paiticular 
pm poses aie presiribed by statute Special sessions for appointing 
oveiseeiuin uihan jiarcslies must be held on 25th March, or within 
foHitecn da^s attci (/), licensing (or browstor) sessions must be held 
Within the lust fouitcen days of February, and everv adjournment 

(h) Prison Act, 1S77 (10 A 41 Vitt c 21\ 8 13 

(i) (!lorg} Disc iplmo Act, IBOi (i>o & i>6 \Kt i 32) 

(/) Lunacy Act, 1800 p3 'Vict ( 5), bs 9, 10 

(k) Ibtd,B 208, ischeti 111 , namely, the (itus of London and Westminatcr, 
thn oouiities of Tioudon and MiddltBex, and Barnes, Eow Gioen etc , and eveiy 
]>I iin <nithin seven luiios tiom an} part of the cttioa of London and Westminster, 
01 of tiio boiough of Southwark 

(l) Ihul . 8 177 

I Ml) I hid SB 207—221 

|w) See title JHs I AHOY, Vol II, p 426. 

o) See title EaI £.8 ASTD EAlI!«a 

[j>) See title PooB Law 

q) Seo title lIianwATi, Si eh* is Ain> BKiijQi.a 
a) boe title luroxiCATiNO Liacoi a 
I b) See title PooB L vw 

c) See Wharion’e Law Lexicon tub foet S^csions 

[d) Division of OountiPi Act. 182S (9 Geo 4, c 43) , Petty ScbsioubI Divisions 
Act, 1SJ6(6&7 Will 4 r 12) 

(i*) *' In all coaes lu which apeual aeBsious are required to be holden for any 
division of anr county or plaui if notice of the miendod holding of such specuil 
eessknis be eif'iiod by anv one justice of the peace usually acting within such 
division, and if a copy of such notice be sent by post a rdoaonable tune before 
the day on wmch suon eoEisions are to be holden addressed to each lushoe of the 
peaod XMideut and usoallr acting withm such division, at his residence in such, 
umsiott, snob notice shall ^be deemed to have been dulv given to or served on 
each suck justice of the peace, any law or costom to ue contrazr notwith- 
stanSng" (County Bates Act, 1844 (7 4 8 Vwt c 33), s 7). 

(/}• IW Law (Overseers) Act, 1814 (54 Geo 3 c 91) 
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thereof must be held within one month of the date on which 
the sessions were heldO/) Special sessions, to lis not less than 
eight nor xnoie than twelve da^ for the holding of siieoial sessions 
for highway purposes, must be held withm fouitoon days after 
20th March (h). 

Special sessions may not be held on premises hoensoil for the sale 
of mtoxicatmg hquors (t). 

There is no geneial statutory power to adjourn special sessions 
(except the general annual licensing meeting), but the hearing of 
any matter may be adjourned. Two justices must be present to 
constitute special sessions 

175 The jurisdiction of special sesaions is entiiely statutory It 
mcludes highway purposes (I) and appomtmeut of suiveyors of 
highways (Z), rating appeals (m), the general annual licensing 
meeting (n) (which also grants billiaid licences) (o), sessions for the 
transfer of licences for the sale of intoxicating hquors (p) and for 
billiards (g), and the appomtment of overseers in urban panshos(7). 

In boroughs having a separate commission of the peace there is 
also jurisdiction to giant licences for stage plays(«) 

Sect 4 —Com is of Gaol Deltiery and Oyer and Terminer 

176 Couits of gaol delivery and oyer and teiminer are held at 
the asaizes when criminal business is taken (2) These courts are 
now pait of the King’s Bench Division of the High Court of 
Justice (a). 

Sect 5 —The Central Ciminal Couit 
Sub-Seot 1 —Ootutauiton 

177 The Central Criminal Couit was constituted m 1834 (Z>), 
and took the place of the former sessions at L’le Old Bailey which 
had been held horn veiy early times undet special commissions of 


S Licensing Act, 1002 (2 Pkiw 7, c 28), s 14 ( 1 ) 

Highway Act, 1835 (5 A 6 Will 4, c 50), n 45 
Licensing Act, 1902 (2 Edw 7, t 28), s 2l 
(i) Ilighway Act, 1835(5 & 8 Will 4, o 60), s 45, boo tiUo IIieiiWAYS, 
SlIUBETS AKD BuiDOES 

(1) Ibid ,8 11 , Boe title Hiobways, Stutetb avd BBinars 
(m) Parochial AsseseinentB Act, 1836 (6 & 7 Will 4, c 96), ■ 6 , see title 
Bates asd Kativo 

(ti) Alehouse Act, 1828 (9 Geo 4, c 61), s 1, BeotitlelOTOZiCATliioLiaum’S 
(o) Gaming Act, 1845 (8 & 9 Tict c 109), s 10 

(p) Alehouse Act, 1828 (9 Oeo 4, o 61), ss 9, 12 , 14 , Liu'nsing Act, 1812 
(5 & GYict c 44), B 1, Wine and Beerhouse Act Amendment Act, 1870 (33 A M 
Yict c 29), a 4 (4). (5) Licensing Act, 1872 (35 & 36 Vict c 94), ss 40, 7i), 
Incensing Act, 1902 (2 Ldw 7, o 28), s 16 8 ee title IffTOXiOAHNO LiQ( "as. 
(d Gaming Act. 1845 & 9 Viot c 1(>9), b 10 

(f) Poor Belief Act, 1601 (43 Elis c 2 ), ss 1, 9, 10, Poor Law (O^'r^eets) 
Act, 1814 (54 Oeo 3. c 91) 

(<) Theatres Act, 1813 (6 A TVict c 68), s 5, Local GnTornmont Art, 1888 
(51 A 62 Viot. c. 41), s 7 (a). See title Thxatbxs etc 

! Q See p 72, anig^ and title Cbiuibal Law and Pbooedubs, p 2 b 6 , fiMl 
a) Judicature Act, 1873 (36 A 37 Tict e 66 ). es. 16, 34 
5) Osntral Cnmi^ Cmirt Act, 1834 (4 A 6 WiU. 4, o. J 6 }. 
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oSSSl 


gaol deliFery for Kewgaiie and of ojer and terminer for tiie eity of 
London and (he county of Middlesex (c). 

The court sits under a aeneral commission of gaol deUveiy and 
oyer and terminer, and has power and jurisdiction to proceed 
on the commuBion until it is renewed (d). The court is a bramdi 
of the High Court of Justice (c). 


SuB-SsoT 2 .—Junsdictum 


Juitdlctloo 


Venue, 


OfTencoe 
committed 
on the high 
•eoa 


Bpeolnl 

JuilMliotioa 


178. The jurisdiction of the Central Ciiminal Court extends over 
all treasons^ murders, felonies, and misdemeanours comnutted 
within the city of London and county of Middlesex (/) and the 
county of London (g), and also so much of the county of Essex as 
IB within the parishes of Barking, East Ham, West Ham, Little 
Ilford, Low Layton, Walthamstow, Waustead St Mary, Woodford 
and Ohingford, the hamlet of Mottmgham, in the county of Kent, and 
so much of the oonnty of Smrey as is within the parishes of Barnes, 
Merton, Mortlake, Wimbledon, Kew and Bichmond(^). This 
district is to be taken as one county for the purpose of venue, which 
IB to be laid as ** Central Criminal Court to wit (0 

Ills Majesty has power by Order m Council to extend the 
district of the Central Criminal Court in the months of November, 
December and January (k), and March, April and May(l), to any 
neighbouring county or part of a county mentioned in the older 

179 The Central Criminal Court has also jurisdiction to hear 
and determine any offences committed or alleged to be committed 
on the high seas or elsewhere withm the jurisdiction of the 
Admiialty of England (m), and also muiders or manslaughters 
of persons subject to mihtaiy law alleged to be committed by 
poisons subject to such law (n). 

180 If the King’s Bench Division make an order to that effect, 
the Central Criminal Court is to try any particular offence com¬ 
mitted outside the jurisdiction of the court, whether the indictment 


(v) Tlie Sooretones of State and tlie Attorney- and Sohoitor- Qenaral were 
included in the oomouiwions. Sentences of death had to be repotted to the King 
until th 9 Central Gnnunal Court Act, 1837 (7 Will 4 ft 1 Vict o. 77) Under 
a charter of Hemy 1 the citizens of Londoa weto empowered to aave their 
own inshoee to hold picas of the Crown, and no citizen could be impleaded on 
a plea of the Grown except m the City Ooort of Record (Pulhng|s Laws and 
Customs of Iiondon, 200, note). Undber the Charter of Edward III. (1327) the 
inayor was constituted a justioe of gaol delivery 
^ Central C^uninal Ohurt Act, f834 (i ft 6 Will 4, o 36), a 2 
M Judicature Act, 1873 (36 ft 37 Viot c 66), as 16, 29, E v. Parke, [1803] 
2KB 482. at P.438 
(/) TM , s 2. 

(a) Local OovemmeBt Act, 1888 (61 ft 62 Yioi o. 41), s. 89 (1) 

(A) Crimuval Oburt Act, 1834 (4 A 6 WUL 4, o, 86), a 2. 

(*) /nA, a 3 

(&) \^ter Asnsea Act, 1876 (89 ft 40 Viet & 67). s & 


(0 

(TO) 


SpHSOi; Aanzes Act, 1879 (42 ft 43 Yiot c. 1). 'a 2. 

) Ol^m (hiiainal Court Aot, 1834 (4 ft 6 WilL 4, o 36). s 22. The effect 
of this eniMtnmit u to give to oouct dll the cnnuoal lunsdwtion of the 
adnural Siiiee the pasauas of the Act bo adiair8% sessions have heen held. 

(n) Jurudiohon in Homicides 1882(26 ft 26 Yiot o. 65), Otoittal 
Crumnal Cwuit (JEriAMHS 4<>ti (44 ft 4fto. 64), a 2 




Part '^h-^Couxai ev Cahuxal Sxmmpmtovt* 



hfts been removed into the Eing’a Bendi Divisioii e$ the Sigh 
Clourtor not(o) 

The court ha« also junsdictioii to try indiotmente titider the 
Corrupt Piactices Act, 1888 (p), which have been instituted in or 
removed into the High Ck>urt, if, on the suggeetioti of the Attorney* 
General, the High Court shall so order (q). 



181. The junsdiction of the Central Cnminal Court has ih Citj ot 
practice Buperseded the cnminal junsdiotion of the quarter 
sessions for the city of Lond<m and of those for the borough Of 
Southwark, and all indictments found m the city and borough ate 
tried at the Old Bailey (r) 


Sub-Sbot budget. 

182 The persons to be named m the commission are the Lord Tb« com. 
Mayor of the city of London, the Lord Chancellor or Lord Keeper mittiouen. 
of the Great Beal, all the judges of the King's Bench Division, the 

Dean of the Arches, the aldermen of the city of London, the 
Recorder, the Common Serjeant, the judges of the City of London 
Court (a), and any person who has been Loid Chancellor, Lord 
Keeper, or a judge of the King’s Bench Division, together with 
such otheis as Ilia Majesty shall name therein (b), 

183 In piaclice the Recorder and Common Serjeant sit as Thejndgob 
judges of the couit, assisted, if necessary, by one or both of the 

judges of the City of London Court During the sittmgs a jud£^ 
of the King’s Bench Division, according to a rota, attends to try 
charges of murder and other serious crimes. The lord mayor, 
although in theory the fiist commissioner, takes no part m the 
proceedings, but the lord mayor or one of the aldermen must be in 
the building to form a quorum when only one judicial commissioner 
IS silting (o) 

8ub-Sbot. 4 

184 The court is directed to sit at least twelve times in the Sittinga. 
year (and oflener it need be) (d), at times to be directed by four or 

more of the judges of the High Court (c). In practice there are 
twelve sessions The court does not sit m the month of August. 

The sessions usually begin on a Tuesday, but sometimes on a 
Monday. 

8ub-Sbot 5—OJicerB 

185. The officers of the Central Criminal Court are the clerk osiomeC 
of the couit, with a deputy, who is also the first clerk of arraigns, 
a second and third clerk of arraigns, a clerk of indictments, with an 


o) Central Onminal Court Act, 1856 (19 ft 20 Y!^ e. 16), M. I'—S, 10,17. 

p) 46 ft 47 Vict c 61 
y) Jhtd , fl 60 

r) See m 177, 203, port 

M Sm faUe Couimr Coijbts, Vol VlII., n, 415. 

(5; Centxal Ckuninal Court Ad, 1S34 (4 ft 5 Tut e. 86), a. 1. 

M Thd , a 2 • 

id) Ibid., e 16 

(0 Judicature Ad, 1681 (44 ft 45 Yid. e. 08), a. 18. 
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assistant, and a etaif of clerks The duties of these o£Soers are* 
similar fo those of the clerks of assize, clerks of aiiaigns etc on the 
circuit*'(/) 

Sect. 6. — The Couit of the Admiral of England, 

186 The temtoiial limits of the jurisdiction of the Admit al of 
England are the seas or any other haven, rivei, or creek or place, 
where the admiral or admirals have or pretend to have power, 
authority or jmmdiction {g) But places witliin the bodies of 
counties as well by land as by water are excluded, except as 
to homicide or mayhem done in great ships, being and hovering 
in the mam stieam of gieat riveis only beneath the bridges of 
the same rivers nigh to the sea, and m none other places of the 
same rivois (/i) In some old printed copies of tho statutes the 
word “ pointz’’ (tc, points) occurs instead of “ponts” (budges), 
but ponts appears to be the correct reading (t) 

The sole jurisdiction to tiy treasons, piracies, felonies, lobberies, 
murders, confederacies, and other offences committed on the high 
seas or elsewhere within the jurisdiction of the Admiial of England 
was foimeily exercised under a commission under tho Gieat Seal 
diiected to the Admiral, his deputies and others, empoweiing tiiem 
to try the same according to the common law as if they had been 
committed within the realm (A.) In the case of the Cinque Poits, 
however, the commission was to be directed to the loid waiden {1) 
Concurrent jurisdiction, however, was given in 1835 (m) to tho 
Central Criminal Com t (n), and m 1844 to the courts of oyer and 
teimmoi and gaol delivoiy (o) Since the passing of those Acts no 
admiralty sessions have been held {j}) 

Sect 7 —Specud Commiaeione 

187 In case a sjieedy trial of ceitaiu offences is necessary the 
Clown may issue a special commission of o>ei and teiminer and gaol 
delivery to paiticular judges of the King’s Bench Division to bear 
and deteimiue the tiial of such offences In the case of extortion and 
other misdemeanour being chaiged against the Governor-General 
of India, the Lieutenant-Governor, the chief or other justices of the 
High Courts and other pubho ofheers m India, the trial may be had 
before a special commission consisting of foui peers chosen by lot, 
after thirteen challenges have been exhausted, from a list of 
tw^t)-8ix peers chosen by the House at the commencement of 
each session, and six members of the House of Commons, chosen 
by lot after twenty challenges are exhausted, from a list of forty 

. I 8 m P 73, ante 

r) OffenoL« at Sea Act, 1536 (28 Hen 8, c 15) 
i) 19 Bio 2 c 3 

'*) See Ifoore (k. a.), 892, Letgh V Burley (1609), Owen, 122 
h) OflMioea at Sea Act, 1536 (28 Hen. 8, c 15) 
l)/W({.,l.5 Seep 127, po»( 

Im) Oeninil (Tnmmal Conrt Act, 1834 (4 A 5 WtU 4, c 36), s 23. 

'n) Adminlty Offeacee Act, 1844 (7 A 8 Yiot o 2). aa 1, 2 

o) p 87, tmU 

p) See title ^AJMCtHAniT, Yol 1. p 59. 
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members chosen by the House, together with threu judges of tiie Rear r 
King 8 Bench Division (q) SpediU 

168 A statute of 1114 (i) provides that in case of default On the 
pai t of ] usticea of the peace, ] ustices of assize, the sheriH or the under* —— 
shenflf, to pioperly execute their duties in case of riots, aBserablies, ot 

and routs («), a commission undoi the Great Beal shall issue to oiho^ 
inijmre with a jury (to be summoned by tlie coioner(t) if the sheiiff 
is 111 default) into the not, assembly, oi lont, and into the default of 
the justices of the peace, justices of assize, sheiiH, or undei-sliciiff, 
and to return the inquest into the Cbancei} (it) 

Sect 8 —The Court of Cnmttial Appeal, 

SuB*Ss^ 1 —Coiutitutton and Jurtidutum 

189. TheOouit of Ciimiiial Appeal was constituted in 1907 (r) as Court of 
a supeiioi coint of lecord (v), and supeineded tlio forinei Court of 
Cioun Cases lle'iei\ed(rt) and the pioceedings in llio King’s Bench 
Division on wiits of ciror(/i) horn couits of aasi/o or from the 
Central Ciiminal Couit 

The Court has jurisdiction to enteitam appeals by persons 
convicted on indutmtiits, ciiminal infornuitions, coioners’ inquisi¬ 
tions, and by persons dealt uith at quaitor sessions iindei the 
Vagrancy Act, 1824 (c), as inconigiblo rognes(d) — (1) on any 
ground of apjieal which involves a quostior of law alone, (2) by 
leave of the couit or on a ceitificate fiom the judge wlio tiied 
the case on any ground of apical which involves a question of 
fact alone, or a question of mixed fact and law, or any othei 
ground which apjioars to the court to be snfBcient, (3) with the 
leave of the Court of Criminal Appeal against the sentence passed 
on conviction, unless the sentence is one fixed by law (d) 

The couit bus the same {lower to deal with a recommendation 
foi an expulsion ordei against an alien as it 1 is with sentences, 
and also power to make such lecomraendations(r) 

(u) East India rompany Ait 1781 (21 Geo J, uhs 2 , c ‘2a), bH 01 - 83 , lilast 
India Company Acl, 1786 (‘20 Qcu S, c 57) 

(r) 2 Hen 5, atat 1, r 8 . 

(i) Under 13 Hen 4, c 7 

(t) See title CouoKEas, Vol VIII, p 218 

(u) See 4 Co Inst 184 

(*) Crumnal Appeal Act, 1907 (7 Edw 7, c 23) For the law goyerninj? 
appeals and the procedure of the Court, see title CaiMixAi. Law Aim Pimofdxjkv, 
p 4.i2,f>o»t 

{t,)Ibul,B 1(7) 

(u) Under the Crown Cases Act, 1848 (11 & 12 Vict c 78), the judge at n 
trial under a comnussion of oyer and terminer or of gaol dehrery, or the jaatic*» 
at quarter sessions, had adiacretton to reeerye any point of law Such apoint of 
law was argued before a court conaisting of hve or more judges of the 
Court, of nhom the Lord Chief Justice was to be one (pzoept m case of hn la'ing 
prevented by illness or otherwise from attending (Judicature Act, 1881 (41 A 45 
Vict c. 68), s 15) 

(5) Wnts of error are abolished by the Onminal Appeal Act, 1907 (7 lAw 7, 

9. 23), as 20, 23 (3), in the case of persons convicted after 18th Apnl, 1 90S 

(c) 6Geo4,c83 

(d) Ormunal Appeal Act, 1907 (7 Edw 7, c 23),a 20(2), btttonlyas (onontenoe 
(it V Srovm (1908), 1 Cr App Eep 85, H v Joansen, [1909j 1 K B 4 iO, 0 C A. 

(e) Ibtd , ■ 21, and see title Airsxs, VoL I, p 323. 
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Comm. 


SwT I. court has not jurisdiction to deal with oonyiotilons oii 

TbeCkmrt indictments at common law for the non-repair or obstruotion 
ofCriniinal of hi‘'liwaye(/), nor with convictions of peers or peeresses, or 
other persons claiming the privilege of peerage convicted of any 
offence not now lawfully triable by a court of assize {g\ On an 
appeal the court has no jurisdiction to order a new trial (fc), but if 
n judge should reserve a case for the opinion of the court under 
the juiisdiction traneferied from the Court of Crown Oases Beserved, 
tho court may possibly have power to grant a venire de novo (i). 


OonHffttttiuD 
of (he 
coilit 


Svb-Seot 2 — Judge» and StUtngt, 

190> The Lord Chief Justice of England and all the puisne 
judges of the King’s Bench Division are the judges of the court (A;) 

The couit as duly constituted, consists of not less than three 
judges and of an uneven number of judges The court, if the 
Lord Chief Justice so diiects, may sit in two or more divisions(f) 
The couit Bits in London, except when the Lord Chief Justice 
gives a special direction that it shall sit elsewhere (1) The Lord 
Chief Justice, or in his absence the senior judge, presides (m) 
The dotormmation of appeals is by the majoiity of tho judges 
Bitting («) 

Thoifi 18 only one judgment, pionounced by the president or such 
othoi ni(>mboi of the court hearing the case as the pi esident directs, 
except 111 the case of questions of law where, in the opinion of 
the court, it is oonveuiout that separate judgments should be 
pi onounced (o) 


Power lo 191 The Loid Chief Justice and the judges of the court, or 
mute rules thiee of Buch judges, have power, subject to the approval of the 

Loul Chancelloi, to make rules of couit (p), with the advice and 


(/ ) Ciitniiial Appeal Aot, lti07 (7 Edw 7, c 2i), a 20 (1) The appeal m aaoh 
cuMos iH as if tbo (uiiviction woie a veidict lu a civil action tried at assizes (tbut). 

(</) J bid .F 20(2) ' ' 

(A) V Dv^on, [1008] 2KB 464, CCA 

(i) Jl V (IhOl), Le & Ua 81, COE This uiae wpeara to be the ooIt 
lopoitod inatnuce of a rentte de vovo being granted by the Court of Crown Cases 
ll( ■served The jurisdiction of the King's Bench Divibkhi to grant a ventrs de 
nom on a rule um does not seem to be footed by the Act. 

(A) By tho Cnnunal Appeal Aot, 1907 (7 Edw 7, c. 23), a I (1), eight 
mugos of the King’s Bomb Division appointed by the Lord Chief Jnatitt vnth 
the oous(.ut of Uie Lord Chancellor, for suidi period as he thinks desirable in each 
Oiue, w 010 to bo judges of the court, but by the Orunind Appeal (Amendment) 
AoVl906 (S Edw 7, o 4f»), s 1, all the judgos of the King’s ^nch Division 
weie aubsiiiuted 


(1) Cnnunal Apiieal Act, 1907 (7 Edw 7, c 2.3), a 1 (2\ 

(in) Ihid , B. 1 (3) 
ibidfi, 1 (4). 

/iid , 8. 1 (5) 

(p) , 8 18 (t). BwJes of court have been made under this power es fol¬ 

lows ■—grmiinal ApjMwl Rules, 1908, dated 17th March, 1908 (Statutorr Uirlftt 
and 0*d«», 1‘108, No 227. L 6), Additional Bulss, dated 27th Mardi, 1908 
(iStnf ototy Eulee and Orders, 1908, 277, L. 10). The rules deal with . Intev. 
pietatnm and forms, ir 1—*3^ noheea at appeu, r 4 , ^orthand wntarn and 
transcript of notes, r fi, oethficaie of ]udm un^ e. 3, r 6, appeals wheia a 
fine 01 ^ hashoen mfiioted,r 7, custodyoiexhibits used at atziai, r 8; ordsia 
of restitation, w* oertifioatee of conviction, r 13, notes a^ rejports of 
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Btels^oee of a oommittoe (q). In com the roles affect the governor svcr ^ 
or othw officer of a prison, or an; officer having the custody of an The CooH;;., 
wpeUant, &ey must also be approved by Ihe Secretary of State, of Cilttinil 
Tne roles may regolate generally tdie practice and pioccdure dl the 
coort and the offiomrs of any court bedore whom an appellant has 
been convicted (a). Boles are to be laid befoie Parliament forth¬ 
with, and if either House withm the next thirty days on nhioh the 
^ose has sat presents an address praying that the lule may to 
annulled, His Majesty in Council may annul the luIe, without 
prejudice, however, to the validity of anything previously done 
thereunder (b) 

192 In cases where the grounds of appeal involve a question of stating • 
law only, the court may direct that a case be stated (c) in tlio 
same manner as was directed by the Giown Cases Act, 1848 (d) 

If the judge at the trial consents to state a case for the ojunion of 
the court, the proceduie under the Crown Cases Act, 1648 (r), will 
be followed The court has po\ior to heai a case summarily if the 
registrar is of opinion that the notice of ajipcal on grounds of law 
alone does not show any substantial ground of appeal In such a 
case, if the court cousuleis that the appeal is hivolous oi \o\alious, 
and can be determined without adjourning it for a full hearing, the 
appeal may be dismissed summarily (/) 

Sub’Seot Z—Office}t 

193. The master of the Crown Office is registrar of the Couit of ^" reguiwr 
Criminal Appeal {q) 

The duties of the registrar are to take the necessaiy steps for 


judge, rr 14— 1C, nohee of appeal, time for appealing, obindonuieut of 
npp^, rr 17—24, proceeilinga befoie a ungle judge, r. 2'>, pioceediugs under 
(lown Oaeee Act, 1848, r 2C, duties of Director of ('riminf ' Fiosociitioos, ir 27, 
28, ball, rr 29, 31, inquuy as to moans of appellant i .K), uttoiidauce of 
w^en, r 31, documents, r 32, exhibits, r 31, notifying losiilt of appeals, 
rr 34—36, legal aid, rr 37, 38 copies of documents foi appelLinls, t 39, 
witnesses, r 40, special commissioneis, r 41 , cause lists,! 42 , iniHcellauoous, 


43—61 


Public Froaeoutiona, the registrar of the Court of Ciimiual Apwal, and a clerk of 
assize and a clerk of the peace appointed by the Lord Ohiel Justico, a soboitui 
appointed by the Fresidsnt of the Law Society, and a hamster appointed by the 
(meisl Council of the Bsr (Orumnal Appeal Act, 1907 (7 Edw 7, c 23), s 18 (2)) 
(a) /iid.B 18(1) 


rt Iftnl, e 18 (8) 
i) IUd,n 20 (4) 

Q 11 ft 12 Viot c, 78 


See also (^sunal Appeal Buies, 1908, r 2G, ujit 


lupro. 
WXW. 
if) Ihu 


) 76m1,8 15 (2) 


to the Lord. Chief Justise fnom amoim the masten of Ihe Supreme Oouxt ^King’s 
Ben^ Division), but s. 2 of the Gnmmal Appeal (Amendment) Act, 1908 (8 
Edw T, a 46), Idle master of the Crown Oifios was •oUtituted. 


vacanoj the rc 
the mawen of 


’ Edw. 7, e. 23), the fwiuor 
0 was to be then^st j< gmtear 
-ewistm wae to to apjioiuted 
f the Supreme Oouxt ^ King’s 
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Cointm 
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obtaining a hearing of appeals, and applications of which he receives 
notice, and to lay before the couit all necessary documents, extubits, 
and things relating to the proceedings in the court below, to refer 
to the court for summary decision appeals on grounds of law alone, 
which appear to him not to show any substantial grounds of appeal, 
to furnisb all necessary forms and instructions relating to appeals 
to any person who demands the same, and to governors and such 
other officers of prisons as he thinks ht, and to report to the court 
or a judge thereof any case in which it appeals to him that a 
solicitor and conn sol or counsel only should be assigned to the 
appellant, although no application has been made for the pm pose (k) 
The registrar is to be provided with such additional staff (if any) 
as the Lord Chancellor with the concurionco of the Treasury may 
determine (t). 


Part VIL—Courts having Jurisdiction in 

Lunacy. 

BbCT 1 —In Gcneial 

194 The Statute De Piaoqatna Jicqis (k), which is docbiratory 
of the common law, declares that the cdie and custody of the estates 
and ])etsons of liinatiLs and idiots is \eBted in the King This 
authoiity is delegated by loyal wariant undei the sign manual (/) 
to the Loid High Chancelloi m his capacity as Keeper of the Great 
Seal 

195 The founei Loids Justices of Appeal in Chancery (m) had, 
uhen acting together, all the jmi'sdictioii of the Loid Chancellor (ii) 
Subsequently this juiisdiction was confeiicd on them when acting 
bopaiately (o) This jurisdiction was transferred on the con¬ 
stitution of the Supreme Comt(p) to such judge or judges of the 
High Court of Justice as might be intrusted under the sign manual 
Mith the care and commitment of the custody of the persons and 
estates of lunatics and idiots This jurisdiction of the judge so 


(h) (’rmiinal Appeal Act, 1907 (7 Edw 7, c i:3), b 15 

(«) Ihd ,8 2, Oiimmal Appeal (Amendmeut) Act, 1908 (8 Edw 7, c 46), 
■ S (2) Au ftfisistant registrar has been appointorl 

Of unLertoin d«te(Prorog Reg, cc H, 12 (17 Edw 2, stat 2,cc 9, 10 
KuH ) See title CoxsTirUTioNAi, Law, Vol VI, p 47t>) 

For form of this warrant see Campbell, Lives of Uie Chancellors, Vol I, 
p 14 The jonsdiotion is distinct from that of the (Jourt of Chancery, now 
hansterred to the Supreme Court (see Murray v Frank (1779), 2 Dick 555, 
Sherwood v Sanderton (1815), 19 Ves 280, 285 , see also Ex parto Lund (1802), 
6 Vee. T81) 

(m) Appointed under Ckmrt of diancery Act, 1851 (14 A 15 Yiot. o 83) 

(n) Eegolabon Aet, 1853 (16 A 17 Viot o 70), a 2, repealed by the 
Limacy Act, 1890 (63 A 54 Vict c 5), a 342 

(o) Oouzt of Chancery (Officers) Act, 1867 (SO A 31 Viet, a 87), a. 13} 
related by the Lunacy Act, 1890^3 A 54 Vici o 5), e 342. 

(p) Lunacy Act, 18M (53 A 54 Viot. o, 5), • 108. 




PaBT VII —COUBTS HAVING JtTBKtDXCTION IN LUNACY. 

rntroBted is separate from his jurisdiction as a member of the 
High Court, as the Judicature Act, 1875 ($), expresslj piovides 
that this jurisdiction in lunac; shall not be transfenra to or 
\ested in the High Couit(7). 

Sect 2 —The Laid Chancellor 

196 Besides the statutory jurisdiction of the Lord Chancellor 
(or other person to whom such a warrant might be directod), the 
Lord Chancellor appears to oxeicise an extensive juiisdiction by 
virtue of his general power as Keeper of the King’s Conscience («). 
This authority arises on the grant of the custody of the poison and 
estate of a lunatic, but the juiisdiction of the Lord Chancellor is 
not usually exercised at the present time, and recouiso is had 
instead to that of the judge in lunacy Petitions, however, are 
addressed to the Lord Gliancelloi There is an appeal from ordeis 
in lunacy made by the Loid Chancellor to the Conit of Appeal (t) 
and thence to the House of Lords (a) 

197 The Lord Chancellor issues a goueuil commission of 
inquiry to the mastois m lunacy (/>), and has power to issue a 
commission specially to any person or peisons alone or in addition 
to the masters in lunacy (() The Loid Chancolloi may make 
lules for carrying the Lunacy Acts into effect and as to porcentages 
and fees (lO 

SiAT 3 —The Judge in Lunacy. 

198 The juLisdiclioii of the judge in lunacy may be exoicisod 
either by the Loid Chancellor or by any one or more of such 
judges of the Supreme Court as may bo intrusted under the sign 
manual with the care and commitment of the custody of the 
persons and estates of lunatics (e) The 1 ords Justices of the 
Couit of Appeal (/) are the judges who are actually so intrusted 

The judge in lunacy has power by order to direct an inquisition 
whether a person is of unsound mind and incapable of managing 


Ul\ 38 A 39 Vict r 77, P 7 

(rj For the procedure in the courts liiviug juruMliction m liuiacy, see title 
LtrifATica AKD Peesons op TJNSoDinj Mixn 
(<i) Ft parte Amb 70b, see also note as to this case to Oxni- 

tfeny Cumpton {Lord) (179J), 4 Bro 0 0 211, 235, Re Fitzgerald (ISOol 2 
Sch & Lei 432, at p 439 As to the Lord Chancellor, generally, see title 
CONSTITUTIOWAL LaW, Vol VII, pp 55 d trq 
(0 Judicature Act, 1873 (36 & 37 Viot c 66), s 18 (5) 

(a) Appellate Junadictjnn Act, 1876 (89 & 40 Vict c 59), s 3 See, gf)U(*rnllf, 
title Lunatics and Persons op TJnsoum) Miad 


lb) Lunacy Act. 1690 (53 Sc. 54 Vict c o), s 112 

(r) i6td, s 113 As to conditions under which a special comimsmon will b* 
iSBUM, see Re Braithwatte (1823), Pope on Lunacy, p 49 

(d) Lunacy Act, 1890 (53 & 64 Vict c 5), ss 148, 338, Lunacy Ad, 1801 
(54 A 55 Vict c. 65), B 27 The following roles have been made under these 
powers.—^The Bnles in LunaC}, 1892, and the Buies in Lunacy 1893, and 
^tober B 1900, pnntcd in btaiutory Buies and Ordeis Bevised, V ol VIII, 
Lunatic, England, *pp 1, 29 
(«} LonaOT Act, 1890 (63 A 54 Yict c 5}, s 108. 

(/) Be Gut, [1904] 1 CL 398. C A. 
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himsolf and his affairs (< 7 ), and to direct whether the inqidsih<m 
shall be held before a jury when the alleged lunatic demands 
one (li) The judge has also power to direct an mquisition before 
4 juiy to be tried as an issue in the High Court (t), and to make 
ordeis as to the custody of the peisons of lunatics so found by 
inquisition and for the management of their properly and estates (k) 

Komo of the pov^eis of the judge in lunacy may, in the case of 
lunatics the value of whose real and personal property is under 
X 200 , be exercised by a county court judge ( 2 ) 

199. Theio is an appeal from orders of the judge in lun»:y to 
the Court of Appeal (m) and thence to tho House of Lords (n) 

Slot. 4 —The Ma^teis in Lunanj 

200 I'lioro are two mask'is ni lunacy, who must be barristers 
of not loss llun ten years’ standing, and are appointed by tho Lord 
Chciucelloi ( 0 ) If the inquisition has not boon oidored to be tiied 
as an issue 111 the High Court it is tried befoie the master with or 
without a jiny, as tho taso may be ( 71 ) The niasteis have power 
to summon witnesses, to administer oaths, and lake afiidavits(q) 

The duii< s of the registrar m lunacy have been transferred to 
the masters (r) 

201 After a person has been found a lunatic by inquisition the 
luabtoiB hold luquiues as to the propeity etc of the lunatic, and 
coiiify the result of these inquiries and generally excicise the 
l>oworso£ tho judge in lunacy, subject, however, to appeal to him(s) 

The masteis ate also ei-offnio visitors of lunatics so found 
jointly with the Chanceiy visitois (a) 

202 The masters in lunacy have ofiicos at the Bojal Courts of 
JlihUco, with u chief clerk and a staff of first, second, and third 
chibs cloiks, and a mossengei, as well as cleiks attached to the 
taxing dcpai tment ( 6 ) 


(/) ] iiiiiuv Acf, 1S<10 (jil & 61 Vitl c 6 ), 8 00 
(//) Hml , (u> ‘11, QJ 
(t) I Inti, B *M 
U) lh%t{,B 108 ( 2 ) 

(I) llnrl.a lij boo title tbUMX CloWftTS, V 1 .I VIIT , p 669. 

i m) Jaduatuio Act, 1873 (i6 & 37 Vict u 66) 8 IS (,i) 

») Ap|>oli(it« Juiisdiction Aot, 1876 (KO & 40 Yict c 5s), s 3 
a) Luuucy Act, 1890 (<j3 & 51 Tiot c 3), 8 111 
p) I hid 8 04 
( 7 } Ibid , a 114 

(r) liunscr Oidera, 1883, rr 7, 8, [1883] W N Tt II p 80 

(•) Lnnm Vet, 1891 (51 & 55 Vict. c 66), a 27 (1), Buies in Lunacy, 1892 

(») Lanaov Avt, 1890 (53 & H Yiet 0 . 0 ), s 166 

(b) 886 thtd , a 111 (5), (&), and, genendly, title Luitatics axd PfiasoNS ov 

L.NbOUSii Hum 
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Part VIII.—Courts-martial. 

Bkot 1— Naval CourU~taMrttal. 

Bra Sect. 1 —Coiuftfuiion 

203 Naval courts-martid are composed of not less than five martiaL 
nor more than nine oificerB, being flag oiBoers, captains, com* 
mandeni, or lieutenants of His Majesty's navy on full pay, not it 
under twenty^one years of age For the trial of a flag officer the ooorts- 
president of the court must be a flag officer, and the othei members ®**’‘'**^* 
not under the rank of captain, for the trial of a captain the presi* 
dent must not be under the rank of captain, and the other members 
not under the rank of commander, m other cases the president 
must not be under the rank of captam, and at least two other 
members must not be under the rank of commander A couit- 
martial cannot be hold unless at least two of Tlis Majesty’s 8 hi})B 
not being tendets, and commanded by capiains, commanders, or 
lieutenants of His Majesty's navy on full pay, are togethoi at the 
time (c) 

204 Gourts-martiul aie held either by ordor of the Lords 
of the Admiralty or by the older of officers authoi ised by commission 
from the Admitalty to cider oourts-martial to bo held Any officoi 
holding such comraishion and being in command of a fleet ui 
squadron may, m case he should dotach part of the fleet or squadron 
under his command, authorise by a commission under his hand the 
commanding officer of the detachment to order courts-martial (d) 

Naval courts-martial must bo bold on board of ono of Ills Majesty’s 
ships or vessels of war (<*) 

SttB-Sectt 2 —Jutige Advoeoit *ht Fleti, 

205 There weie two ancient officeis att»iehod to the ancient 
court of the Lord High Admiral entitled the counsel to the 
Admiralty and the Judge-Advocate of the Fleet These two 
offices are now united The duties of this officer aie to advise the 
Admiralty upon all legal mattois arising out of tho adinuiistratiou 
of military law, to act at a court-martial if appointed to do so by 
the Admiralty, and to review the pioceedings of naval couits- 
martial m case the Admiralty refer them to him 

206 A deputy judge-advocate is appointed to act at ovciy Uyniy 
naval court-martial either by the Admiralty, the commander-in-chief ndvo^ta, 
of the fleet or squadron, or the president of tho court-martial (f) 

His duties are to give notice of the trial to the proseciitm, (o 
transmit to the prisoner a copy of the charges and of the lettoi to Iho 
oommander-in-ehief on which the charges are founded, to ‘•iiniiaoD 


(c) Na?il Disapline Act, 1866 (29 A 30 Viot. a 409), a ^1)—(7), 

Naval Bucaplme Act, 18S1 (47 A 46 Yict c. 30), a 2 

fi) Naval Discifijme Act^ 1666 (29 A 30 Yict a 109), a M (9), 

I <) /did., a 69 
/) I6id,M.6l 
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SKot 1 tbe witne<!ses to administer the oath to the members of the 

Naval couit (/<) lie is swoin to secrecy as to the vote of any particular 

Courts’ mem bet of the court (i), he admimsteis the oath to witnesses (ft) 

martial jjg not act as prosecutor, but if theie is no prosecutor, he 

must ask such quesi ions as will bring the whole case before the 
couit m the fullest manner(Z) If theie is no shorthand wiiter, he 
takes down the questions to and ansi\ers of witnesses, and also 
minutes of the proceedings He is to inform tbe court as to any 
informality in its constitution 1 le has to take care that the prisoner 
does not sufTer any disadvantage fiom his position as prisoner, or 
from his ignorance of procedure, or from any other cause, and for 
that purpose may call witnesses, and put questions to witnesses (?n) 
He has to advise the court on points of law (ospeciall> as to the 
admissibility ot evidence) and procedure(n) He must transmit as 
soon as possible either the oiiginal pioceedmgs or an authenticated 
copy theieof to the commander-in>chief (o) 

Sob-Sect J —Juriadviion 

ORcncisi 207 Naval courts-martial have jurisdiction to try offences 
triable by against tho Naval Discipline Act, 1866 (j>), wheiever committed 
martial**'These ottenees aie such as relate to misconduct in the piesence of 
tho enernj (q), communications with tho enemy (r), neglect of 
duty (s), mutiny (i), insubordination (a), desertion and absence 
without leave (6), and miscellaueous offences (c) They may 
also tty offences iiunishahle by the ordinary law if committed 
by any person subject to tho Naval Discipline Act, 1866, in 
any haibour, haven, oi cieek, or on any lake or river, whethei 
in or out of the United Kingdom, or anywhere within the 
jurisdiction of the Admiralty, or at any place on shoie out of 

(j/J Naval DispipUue Att, 18fa6 (2‘) A 30 Vict o lOS), s (ib 
(/<) Ihtd , a b i 
(0 Ihid , 8 (A 

(k) King'a Rt'gulationa for the Navy, chap xvu , art 671. 

(0 Ibid , ait bb7 

(m) IhdfUct 67i> 

(n) Ihd , art 674 Aa to evidence, see titles Criminu. TiAW avd 
Pboofdumi:,jp 377,jw»*i, Evidfnce 

Cl) Naval Diflcipline Act, 1866 (20 & 30 Vict c 100), a 09 

/)) 29 & JO Vict 0 109 

g) Ihd I 2—5 

r) Ib%d , BB 6—8 

a) Jhd , B 9 

f) Ibid.BB 1(V-16 

a) Ibid, 17,18 

M Ibid . as 19—2b. 

e) 1 a., profane aweanni^. drunkennesa, and immorality (a 27), cruelty or 
oppxeMacn by officers (a 26), auffenng ships to be improperly lost (a 29), not 
de endum ships under convoy (a 30), msster of merchant ship not obeying 
orders oxconvu^ ing officer (a Jl), tsking cargo except bullion or jewels (s J2), 
embeaeliSgJpubUo stores (s 33), burning magazines not bolonging to enemy 
(a J4), iniixing or signing false musters (s 35), misconduct in hospitsl (s 36), 
sLimng up di8turbau<% (s 37), not ssn^ug kU papers found in prize toOourt of 
Admiralty (a 38), takug money etc out of pnze before oondemnatum (s 39}, 
ill-uaipg persons on board of pnze (s 40), coUusively captunng or restoring 
pnze (a 41), breaking bulk on board pnze with mteut to embezzle (s 42), 
acts, diboiders, or neglects to prejudice of good order and discipline (a 43) 
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tiie United Kingdom, oi m any of His Majesty's dockyards, bmt. l« 
Tictoalling yaids. steam factory yards, or on any gan wharf, Nanil 

or in any arsenal, bariack, or hospital belonging to Majesty, Goorlt* 

whether m or out of the United Kingdom (d) No person, except nmr^ 
offenders who have avoided justice or fled from apprehension, can 
be tried and punished under the Act for any oflence after three 
years from its commission, or aftei one year fiom his return to the 
United Kingdom where he has been absent therefrom durmg such 
period of three ycaiB(c) 

208 The persons subject to the jurisdiction of naval courts* Penons 
mai tial ai e—(1)all persons m or belonging to Hib Majesty’s navy and 

borne on the books of any ship m commission ( f), (2) IIis Majesty’s 1“™*“' '®“* 
land lot CCS when embarked on any of His Majesty's shiph («/) to 
such extent and undei such legulatious as are prescribed by Oidei 
in Council (h), (B) all passengers on His Majesty’s ships (i) under 
regulations proscribed by the Admiralty (A.), (4) all persons boine 
on the books of hned vessels in time of war (f), (6) crews of ships 
wrecked, lost, or captuied until a couit-martial is held to inquire 
into the cause of the wreck, loss, or captuie(m), (6) naval coast 
volunteeis dm mg cxeicise and on actual service (»), (7) naval 
volunteers duimg exercise and actual Beivice(o), (8) volunteers 
belonging to the Royal Naval Volunteer Reserve during exercise 
and actual service (p), (9) officers of reserve to the Royal Navy 
during exercise and on actual service (q) 

209 Naval courts maitial have jurisdiction to inflict the punish riuimhuieuu 
ment of death in cases of mmdoi (?), of acting as a sjiy for the 

eiieniy, of treachery, cow in dice, mutiiii, oi desertion to the enemy («), 
and of huining any lungazmo etc not belonging to an enemy, pirate, 
or rebel (0 They have also power, unless expressly'prohibited, 
in the case of offences not punishable with death oi penal servitude 
to inflict punishment according to the laws .nd customs in such 
cases used at sea (a) 

210 This juiisdiction does not supeisode oi affect the authority oi Coneurrent 

jiiriadictlOD 

'd) Naval Disciphne Act, 18Gb (29 & 30 Yiot c IdO), s lb. 
f) Ibid., B 54 
y) Ibid, B 87 
Ibid , a 88 

Order in Counctl of 6th February, 1882, as amended by Oidor m Counrd 
of doth June, 1890 (Sbitutory Kules and Oidera BeviHPd, VoL IX , Navy, p 1), 

Older in Oountil ae to Boyal Manner, 6th February, 1882 (tbtd , p 8} 

(t) Naval Discipline Act, 1866 (29 (k 30 Vict e 109), s 89 

i k) King’s Regulatioue for &e Navy, cbyi xix , art 726 
1) Naval Discipline Act, 1866 (29 & 30 Vict c 109), s. 90 
m) Ibtd , a 91 

ii) Naval Volunteers Act, 1853 (16 & 17 Viot o 7J), a, 17, Naval Ik^'rva 
Act. 1000(63 & 64 Vict c 52) 

fo) Ro 3 rBl Naval Reserve (Volunteer) Act, 1859 (22 ft 23 Vict o 40), f' 15. 

Ind , Naval Forces Act, 1903 (3 Kdw 7, o. 6), a 1 
Officers of Royal Navy Reserve Act, 1863 (26 ft 27 Vict. c 69;, >* 2. 

Nand Discipline Act, 1866 (29 ft 30 Viot o. 109), a. 4& 

Ibid, Bs 2—)3.16. 19. 

Ibid, I 34 
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power of nnj court oi tribunal of ordinaiy civil or crimina! jurisdiC' 
tiou in IIiB Majesty’s dominions in respect of any offence punishable 
by the (‘oinmon or st<itate law, and does not prevent any person bemg 
proceeded against and punished in respect of any such ofiEenoe m the 
ordinary coaits(f») 

Sub Sect 4 — Procedure 

211 The procedure of naval courts-martial is regulated by the 
Naval Discipline Act, 1866 (c), and by tho King's Begulations for 
the Navy (d), and is dealt with elsewhere (c). 

Sect 2 —Military CourU-marUaL 
SuB-'SEcr 1 —Conthtution, 

212 Military couits-martial are either—(1) regimental, (2) dis¬ 
trict, or (3) geucial A regimental court-martial must consist of 
at loHht tliroe membeis, each of whom has held a commission for a 
yeai The piesidont should not be under the rank of captain, 
except wlieie no such ofkcer is available (/) A district court- 
martial must consist of at least three mombeis, each of whom has 
held a comnussion for two years ( 7 ) A distiict court-maitial must 
couhisl as far as piacticahle of officers of different corps, and can 
only be composed exclusively of officers of the same regiment of 
cavaliy or the sauio battalion of mfantiy, if other officers are not 
available (h) A goiieral court-martial must consist in the United 
Kingdom, India, Malta, and Gibraltar of not less than nine and 
olsowheie of not loss than five officers, each of whom has held a 
commission foi thioe whole years, and of whom not less than five 
must be of a lank not below Uiat of capttun (t) 

213 Heginioutul couits-maituil can bo convened by any officer 
authoribcd to convene geiieial or distiict courts-martial, any 
commanding oJhcoi not below the rank of captain, any officer not 
below the rank of captain when m command of two or more coips 
or poitinus of corps, and on board a ship a commanding officer of 
any rank (k) 

District conrts-martial can be convened by officers authorised to 
convene general couits-martial and officers deiiving from them 
uulhoiity to convene distiict couits-mariial (f) 

Gonoial com ts-martial can bo convened by Hia Majes^ or an 
officer dtliving authority to do so immediately or mediately from 
His Majesty (m). 

flA NttTnl Disdjdiue Act, 188fi (2‘1 S, 30 Vict. o 109), e 101 
(c) I hid, as 5S—69, aa ameodod bv the Naval Diacipline Act, 1B84 (47 & 
48 vxot 0 d'O 

Jd) Kmg'H Uegulatious for tho Navy, chap xvu , arts 659—697, 

(«) See btlo Royal Forces 
(/) Army A(t, 1881 (41 &.46 Vict o 58), a 47 
V) /W«*a B 48 (4) 

(/i) Hides of Procodure, 1%7, r 20a , eubhahed by the Wax Office m the 
*' Manualdllil tan Law " 

1 ) Army Act, 1881 (44 & 45 Viot 0 68), as 48 (8), 60 (1). 

’4) Ih/, IS. 47 (1), 50 (1) 

7) nm, 88 48 (2) 50 (1). 123 (1) (b) 

.*»} I hid., 8.48 (1^ Hta Majeety maj authoiiso on officer to conveoe • general 
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214 The loeeident of a district or general coiui-inariial is 
appointed by the authoiity convening the court He must not be 
under ^e rank of field officer, unless Uie convening officer is under 
that rank or a field officer is not available, in which case he may 
be of the rank of captain, except when in the caso of a district 
court-martial a captain is not available (a) 

215 Where a complaint is made to any officer in command of 
a detachment or portion of troops beyond the seas, or to the 
commanding officer of any corps or portion of a corpq on active 
service, or to any officer in immediate command of a body of forces 
on active seivice, that any offence has been committed by a person 
subject to military law against the property oi porgoii of any 
inhabitant of or resident m such country, then, if, m the opinion 
of such officer, it is not practicable to try the offence by an ordinary 
geneial court-martial, he may, although not authorised to convono 
a general court-martial, convene a field general oourt-martnU for 
the trial of the person charged with the offence 

A field general court-martial must consist of not leas than three 
officers, except where three officers are not available, in which 
case it may consist of two officers (b) The convening officer may 
preside, bat if piacticable he should appoint another officer to 
preside, who is, if piacticable, not under the rank of captain (c). 

Suii-Stor 2 —Jtuhje-Advocalfi 

216 A judicial ofiicei called the Judge Advocate-Geneial i‘- 
appointed by letters patent He is a permanent official under liio 
orders of, and acting as legal adviser to, the Secretary of Stale for 
War(d) Ho never officiates at eourts-maitial, the pimcipal pait 
of his duties being to review the proceedings of courts-martial to 
secure the due administration of military justice 

The Judge Adxocate-Gencral has by his} atent powers both m 
the United Kingdom and abroad, except in India, to appoint 
deputies to act as officiating judge-advocates at all couits-maitial 
where it is considered advisable 

217 Where the convening officer of acouit-martinl has authority 
to appoint a judge-advocaie he shall in the case of a general, and 
may in the case of a district, court martial appoint a judge 
advocate to act at the court-martial (c) The duties of a judgr*. 


coxurt maxtial in a particular case, or give to any qualified officer a g«n» i il 
authonty to convono general (Kiurts martial, or atnpower any qualified oflicti io 
delegate such a Mncral authority to any officer under his command not nml r 
the rank of field officer (except in eshos where there is no held ollic/r m 
command) bo far as regards peisons subject to military law under, or witliin 
the temtonal limits of, bia command (tftnf, s 122 (1)} 
a) Army Act, 1881 (44 ft 45 Tiot. o 58), s 48 (9) 

h) In tl^ case the junsdiction as to piuiishuient is liimted See n lo4, mut. 
c) Army Act, 1881 (44 ft 46 Vict o 58), s 49 

(«q The Judge Advocnte-Goncral was formerly a pnvy oouncilloi and one of 
the muustry, and advised the Sovereign oa the legality of tii5 proccodmge of 
oourts-xoartial Sipoe 1892 he has cMieed to be a pnvy Coundllor, nor does he 
advise the Crown directly (Manual of Military Iaw, 1907, p 100) 

(«) Rules of Procedure, 1907, r 101 In the United Kingiwm convening 
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advocate are sunilar to those of a judge-advocate at a naval 
conrt-mai tial (/) 

In tiie case of geneial courts-martial, aftei sentence is awarded, 
it IS the duty of the judge-advocate to sign the proceedmgs and 
forward the same m the United Kingdom for confirmation to the 
Judge Advocate-General’s office, and outside the Unitod Kingdom to 
the ^ncial or other o£5cer having power to coiifiim the findings 
and Sentences of such courts-martial In the case of district 
courts-martial the judge-advocate foiwaids the proceedmgs to the 
confirming officer to lay before the Judge Advocnte-General for his 
approval before causing the sentence to be piomulgatod 

SuB-'^ECT 3 —Jurtadutwn 

Offences 218 Militaiy courts-maitial have jurisdiction to try offences in 

triable by respect of military service (g), and also offences against tho ordinal y 
S)ui?I?artial Criminal law (/t), committed by persons subject to mihtaiy law (j), 
wherever they may be committed But the juiisdiction to tiy 
cases of treason, minder, manslaughter, treason felony, and rape la 
restricted to Gilualtar and places out of IIis Majesty’s dominions, 
except in tho case of persons on active seivice out of tho United 
Kingdom, oi wheio the offence was committed at a place out of the 
Unitod Kingdom moie than one bundled miles, raciwured m a 


Sect, 2 

Milltaiy 

Courts* 

martial 


olllcors have not Ihia power Application must bo mado to the J iidgo Advocato- 
Geneiul 

if) Soo p 97, ante 

Ig) Ibe ohoncos aie —Shamefully surrendenng ports, casting awa} arms, 
coiieB]>ondiiig nith or nsiisting tho enemy, having been nmdo piisonei of uar, 
volimtanlv seiving with or uiding the enemy, and cowaidico (Arrnj Act, 1881 
(-14 & 43 Yi(t ( 581, B 4), on active seivico leaving tho rankn without orders, 
dostioying piopmtj without orders, being t ikon pasonor through neglect of dutv 
etc , or failing to lojoin when able, withoutdim authoiity holding coirespordonce 
witli 01 sending flag of ti iice to tho onemy, Bpr« udingiepoits c ileulatcd to cicato 
uniiecissary ulnim (i&m/ b 5), pltindf ting, leaving post without orders, striking 
sonfiiielA, impeding or lofusing to assist provost marshal and hia osaxstants, 
committing oilonces against poison or property of inhabitants, creating false 
alaiins, treacheioush making known pass words, detaining or anpropnatirig 
biipphoa contraiy to oidois, sentinels sleeping on thoir posts, or Ming drunk 
on them, or leaving them before being relieved {ibid , s 6}, mutiny or sedition, 
or inciting thereto, or not informing of actual or intended mutmy known to 
offender \th\d , s 7) , assaultmg superior officer or using msuborduiate 
langiingo [ibid , a 8), disobedienoo to lawful commands (liuf, s 9), resisting 
arrest and soldiei broaking out of banackseto [ibid s 10), neglect to obey 
orders {ibid, s 11} , desertion, fraudulent enlistment, and ab<«8nce without 
leave ss 12—13), officers behaving in a scandalous manner (t6>d , s 16), 
fraud bv iiersons m charge of money or goods {ibid ,8 17), disgraceful conduct 
ol soldit rs {ibid ,8 18), drunkenness (ibid , s 19) offences m relation to 
persons in custody , ss 20—22) , offences in relation to proper^ and neces- 
sane* , sa 2*3, 24), offences in relation to false documents and statements 
{tbid.^ H 23—27), offences lu relation to eouits-martiol {tbul*, ss. 26, 29), 
offences in relation to biUeixng and impressment of carnages {ibid , ss 30, 31); 
offences in rel ition to enk^tment (i6ti/, sa 32—34), traitorous words {ibtd , 
e 33}, injurious disolMures {ibid , s 36) , ill-uamg soldiers {tbid., s 37), 
duelling am attempted suicide (ibid, s 38), refusal to deliver prisoner to cavil 
power s. <12), conduct to the prejudice of discipline {tbtd , s 40) 

(A) Army Act, 1881 (44 ft 46'Tict c 68), s 41 

(t) Ibtd, SB 175—184 
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straight line, from any city or town where the offender oao he tried 
by a competent civil court (k). 

219 A person subject to military law may be tried by any 
competent civil court in His Majesty’s dominions for any offence for 
which he would be liable if he were not subject to militniy law(0 
If he has been previously tiied for the same offence by a couit* 
maitial, the civil court must, in awarding punishment, havere^d 
to the military punishment he may alieady have undergone (»t) 
Where a person subject to military law has been acquitted or con¬ 
victed of an offence by a competent civil court, he is not liable to be 
tried for that offonce‘by couit-martial (n) And he is not so liable 
if he has been previously acquitted or convicted of the same 
offence by a court-martial (o) 

220 A regimental couit-maitial has not juiisdiction to try an 
officer (a) or a warrant officer not holding an honoiary commis¬ 
sion (h), nor to award the punishment of death, penal servitude, or 
imprisonment, or of detention m excess of forty-two days, oi of 
discharge witli ignominy (c) 

A district couit-maitial has jurisdiction to try all persons subject 
to military law, except such as are subject to mihiaiy law as 
officers (d), for any offence under the Army Act, 1881, but has 
not jurisdiction to award the punishment of death or penal 
Bervitudc(«) 

A general couit-maitial has jurisdiction to try all persons 
subject to military law, whether as officeis or not, for any offence 
under the Army Act, 1881, and to award the punishment of death 
for tieason and muider(/) and for treachery, cowaidice, wilful 
defiance of authoiity, assaulting superior officers in the execution of 
their duty, mutiny (q) or complicity therein, oi not informing of 
any actual oi intended mutiny of which the ottender knows, or on 
active service plutideiing or committing offeiues against the pro¬ 
perty or person of the inhabitants, striking a sentinel, giving false 
alarms, sentinels sleeping or being drunk on their posts or leaving 
them before being regularly reheved, and desertion (jjr), and to 
anard the punishment of penal seivitude When applicable Sentence 
ol death is not to be passed without the coucuncnce of two-thirds of 
the members of the conrt-maitial (h) 


(k) Army Act, 1881 (44 & 45 Yict o 58), B 41 
(0 iW , 8 41 (b) 

(m) Jbid.e 162 (t) 

(n) lbid,B 162(6) 

(o) Ibtd, 8 157 

la) That is, persona subject to military lav as officers (s 175), warrant offli cro 
and others holding honorary conuniBsiuus 
(6) Army Act, 1881 (44 A 45 Vict o 68), b 182 (1) 
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A field general ooarii-martial has jnriadiction to try any iNMcaoxi 
Bubject to military law who is under the command of theeonTening 
officer, and may award any sentence which a general eourt-martifJ 
is competent to award for the offence It can only award sentai^ 
of death with the concurtenee of all its members. If tiie eoart 
consists of less than three members, the sentence must not exceed 
field punishment (t) or imprisonment (k). 

221. The findings and sentences of courts-martial require to be 
coiihrmed as follows: in the case of regimental courts-martaal by 
the convening officer, or the officer having authority to convene such 
courts at the date of the submission of the finding and sentence; 
in the case of district courts-martial by an officer authorised to 
convene general courts-martial, or some officer deriving authonty to 
confirm the findings and sentences of district courts-martial (0 
fiom an officer authorised to convene general courts-martial, m the 
ease of general ccurts-martial by His Majesty or some officer 
dm iving authority to confirm the findings and sentences of general 
com ts-max tial immediately or mediately (m) from IIis Majesty (n). 
The confirming authority may send the finding and sentence back 
for revision once, but not more than once The sentence cannot 
be increased on revision (o) A finding of acquittal does not require 
conrirmation(p) Sentence of death or of penal seivitude for civil 
oflenri s also requires confiimation, m India by the Governor-General 
and in colonies by the governor (q). 

Sud-Skct 4 ,—Procedure 

Pmeedurp 222 The procedure of military oourts-martial is regulated by 
the Aimy Act, 1881 (»), and by the rules of procedure, 1907 («), and 
is dealt with elsewhere (t) 

Sect 8 — Courtt-mai tial under Mat tial Latio 

Mfutiaiiaw 223 Wlien His Majesty’s forces are in armed occupation of 
hostile territory, it is competent to His Majesty’s commanders to 
declare that martial law &hall prevail in such territory, and to lay 
down lulcs which they deem essential for the preservation of His 
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(i) Army Act, 1881 (t4 & 46 Vict c 68), « 44 (6) , Bnles for Field Pamah- 
ment Manual of Military Law, 1907, p 698 
(A)7M,b49 

if) An officer authorised to oonvene general oourts-mmtial may give tbs 
autncHitT to any officer to whom he delegates power to convene general oourta- 
marbaluft/d, 8 123 (1) (c)) Seep 100, note(m), ante 

S n) Hif) Majesty mar empower any qualified officer to confirm the findings 
sentences of cenenu cou^-martiu or to delegate tliis power to any officer 
delegate a power to oonvene general coorto-martul (ikd . 
B 122 (1) (d), (o)) See p 100, note (m), ante 
fn) Army Act, 1881 (44ik 46 Vict o 68), a 64 (1) 
o) 61 (2) 

■p) /iiA, s 64 (3) 

;?) (").(8),(9). 

r) 44 A 46 Vict c 68 i * 

>) Manual at Military Taw, 1907, pp 448—608 
It) See title Boy^l Foxteas 
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Mftjesiv's forces and military stores. In snob a case, tba jmrisdle- 
tioD of oourls-martial extends over all persons resmtisg to this 
territory (not being m the military or naval service of an indepen- 
d«it Sover^gn (u)). This extends to the case of one of IIis M^esty’s 
ships being at a place inhabited by savages, whore no law prevails, 
and where no redress for outrage can be ootained from any Govern¬ 
ment, or m any tribunal (^c) In the case of an insurieolaon, 
similar jiowerB may arise during the continuance of the necesuty (y). 


Part IX.—Miscellaneous Maritime Courts. 

234 In addition to the Admiialty jurisdiction exercised by the 
Judicial Committee of the Pnvy Council <a), the Supreme Court of 
Judicature (6) and other courts already referred to in this aitule, 
there are various courts exercising maritime jurisdiction winch 
have been or will be described in other articles, such as the Cinque 
Ports Couit of Admiralty (r), the County Courts (d), the Liveipool 
Oouit of Passage (e), the Cmq^ue Ports Salvage Commissioners (/), 
various Colonial Courts of Admiralty (</), Puze Courts (h), and it is 
not thought necessary to make farther reference to those. 

SisoT 1 —Local Courts of Admit alty 

226 Many of the seapoit boroughs bad in thoir chaileis a grant 
of a court of Admiralty (t), but in 1835 all local courts, except that 
of the Cinque Ports, were deprived of any Admiralty juiisdiction 
they might have (k) Certain titular and honorific rights, however, 
still appear to survive For instance, the mayor of Southampton has 
a silver oar as insigne of a titular adnuialty, and is entitled to 
receive the first visit from foreign men-of-war vi iting the port, and 
the mayors of some other ports have a similar privilege 


(u) Opinions of the Lav Officers (Stephens, Qiffoid, and Smith, Manual of 
Naval ikw, 1901, p 

(x) Camion of the Law Offloers (Parluunttitaiy Debates, 3rd ser, YoL 
CX)3CT^n,p 533) 

(jf) £ r i^TS (1868), Fmlason’s Bepott This report of the ehar{;e of 
Biackbuks, J , u pxintra from the idiorthand writer’s notes as corrooied by the 
judee. As to martial law, see title CoNSTlTUTiOKXt, Law, Vol VL, p 4U3 
See p 28, ante 
lb) See p 62, ants 

(e) See title AsiaBALlT, Yol I, p 139 
(d\ Jhtd., p 127 
(s) JbuL, p. 140 
U) /bid.,p.l30 
5) Ibid., p t40 

(a) Bee hda Fmzx Law Aim JvsumoTKnr. 

(«) Some mantime towns had from a very early penod courts of the ee iport, 
whm admmutered the law mantune. Dmutee as to jurisdiction arose lH<lureon 
lbs adnund'a court md these oootts, whidiled to two statutes ((1888) 13 Bus 2, 
st 1, CL 5: (1390) 16 Rio 2, st. 2, c 3) defioum aadrestnoting toe jnruidiotionof 
the simaaA (Cburter, jffirtory of English LsgM Instetutiona 1st ed , p 168). 

(b) Municipal Ooiporations Act, 1835 (5 « 6 WUJL 4, & 70), s 108 
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blOT.ti 

Courts of 
the Ylce- 
Admirals 
of the 
Coast. 

Vice-admiral 
of the coist 


biavc trade 


Sect 2 —Courts of the Vtee-AdmitaU of the Coast 

226 Ttie aeaC coast of England and Wales is divided into nine* 
teen districts, for each of which a vice-admiral of the coast can 
be appointed (2) Vice-admirals of the coast represent the Lord 
High Admiral (or the Lords Gommissioneis for exeentmg that 
oliice) in his capacity so fai as it is not concerned with the navy. 
They are appointed by letters patent under the Great Beal, and the 
appointment is durante hene placito (m) The jurisdiction extends up 
to high-walcr mark and to the hist bridges towards the sea on 
livers, and is exercisable by a judge (a) The patent of the vice- 
admiral eiiipoweis him to appoint his own oiheers, excepting, 
however, the judge, registrar, and marshal of his vice-admiialty 
court These excepted officers are appointed by letters patent, but 
there are none in existence at the present time, and, consequently, 
although the juiisdiction of these courts of vice-adiniralty over causes 
of action aiising in the jurisdiction has never been abohshed by 
statute, there is now no means of executing it The jurisdiction 
as to wreck was, however, taken away by the Merchant Shipping 
Act, 1894 (h) 

Sect d—Slave Trade 

227 British vessels seized for breaches of the laws against the 
slave tiadc, and foieign vessels, if under a treaty or convention (c) 


(/) (1) Noithumbeiland, Duihaia, and Yoik, (2) Lincoln, (3) Norfolk, 
’4) Suifolk, (S) Lssox, (6) Kent, (7) Susrox, (8) HoinpBhire, (9) Dorset, 
10) Devon, (11) South Cornwall, (l2) North Cornwall, (1.3) Iwxuerset, 
^14) Gloucostor, (15) South Wales, (16) North Wales, (17) Chester, (18)Lan¬ 
caster , (19) Westmoreland and Gumbeiland 

(«i) The foun of patent is printed in Baker, Vice-Admiral of the Coast, pp 60 
et M(i , wheio the jurisdiction exerusod by the court is stated 

(a) Jly an order of a committee of the Lords and Commons, 1635, the jud^e 
was to be a disci oet and leamod man in the civil laws dwelling or resortmg within 
the ciicuit of his oflice, or foi want of a civihon one learned m the common laws 
of the realm dwelbng within the same circuit In 1663 the Duke of York 
(afteiwards James II j, the then Loid Uigh AcLoural, issued mstructions to the 
judge of the Court of Admualty and to the vice-ndnuraLa, by which the powers 
and duties of those officers were regulated Under these the whole of ^e 
judicial powers wae directed to be exercised by the mdge, but the levying and 
rei eiTing the perauisates of the office or droits of Admiraltv remained with the 
vice-admtials ^oso instruction^ did not aTOaxeutly interfere with the juns- 
diotion of the judges of the Vico-Admimlty Courts, as these judges oontmued 
to be appomtea (£nc}(lop.tid}a Bnlaniuca, Yol 1, pp 159, 160) The patents 
canter no juiisdiction m prize matters Bee Baker, Vice-Admiral of the Coast, 
p 69 

(h) 57 & 58 Viot c, 60, s 529, re-enacting the Merchant Shipping Act, 1854 
(17 « 18 Vict c 1041, 8 440 

(s) The following nave been declared by Order in Council to be existing Slave 
Traae Treaties withm the meaning of the Slave Trade Act, 1873 (36 A 37 Virt 
c 88} —^Bru-tsels General*Act of 2nd July, 1890 , Abjssinia of June, 1884, 
Kgj^ 4th August, 1877, Germany of 29th March, 1879, Italy of 21st 
Dooetnber, 1S85, and 14th ^ptember, 1889, Johanna of 10th Ootowr, 1882, 
Mohilla 24ih October, 1882, Persia of 2nd March, 1882, Spam of 2Dd July, 
18'H), Turkey of 2dth January, 1880, and 3rd March, 1883 AU these treaties 
together snth the Orders m Counoil are printed m Statutory Bolei and Orden. 
llevued, YoL XI , Slave T^ade. 
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tbej are liable to be condemned by British tribunals, are amen¬ 
able to the jurisdiction of the High Court of Admiralty (d), the 
Odonial Courts of Admiralty and the Vioe-Adniiialty Courts, 
the jurisdiction of which is by their commissions limited in matters 
relating to the slave trade {J ) 

In certain cases slave trade tieaties and conventions contain 
provisions for the appointment of mixed courts or commissions; in 
such case His Majesty has power to appomt such cominisstonors, 
judges, arbitratois, secretary, registrar and othei ofTiLeis, as aie 
mentioned m such provisions (g) 

SicT 4 —Comts of Smvey. 

228. A court of BUivey for a poit oi district consists of a judge 
with two assessors The judge is eiiliei a wreck commissioner, a 
stipendiary or metiopohtan police magistrate, a judge of county 
courts, or other lit peison appiovod by the Home Secietaiy But 
m any special case the Boaid of Tiade may appoint a wieck com- 
missiouei to be the judge The assessoiH are persons of nautical, 
engineering, or other bpecial skill and cxpeiioncc, one appointed 
by the Board of Trade, and the other summoned hy the ii'gmtiar 
of the couit out of a list nominated by the local maiine boaid, or 
if there is none, by a body of local bhipowiiors oi merchants 
appioved by tbe Ifome Secretary, or if theie la no such list, 
apjioiuted by the judge (h) 

229 Comts of survey have jurisdiction to heai appeals by the 
owneis of ships detained by the Boaid of Tiudo as unsafe or 
unseaworthy (t), oi from a declaiation of smvey of a passenger 
steamer (k), or by the owner of an emigrant ship from the refusal 
by an emigration ofiicer of a certificate for clearance (1) 

Sect. 5 —FoimcU Invcstigahon of Shipp in , Cagualtiea. 

230 The investigation is held either by a couit of burniuaiy 
jui isdiction or by a wieck commissioner, accoiding to the diiectiou 
of the Board of Trade If a stipendiary magistiate is a member 
of a local maime board of any place, a iotmal invesligation at that 
place must be held before him if he happens to be present (m) If 
the investigation involves or appears likely to involve any question 
as to the cancellation or suspension of the certificate of a master, 
mate, or engineer, the comt must be held with the assistance of 
not less than two assessors having expoiience in the merchant 


d) Slave Trade Act, 187>1 (36 & 37 Vict c 8b), s 5 

e) Colonial Courta of Admiralty Act, 1890 (53 A 54 Viot o 27), s 2 
/) Slave Trade Act, 1873 (36 & 37 Vict c 88), m 2, 6 

a) Ibid, » 1 

A) Ifeichant Shipping Act, 1894 (67 & 68 Tiot c 60), e 487, (1), (2). H) 

^ Ibid., a. 469 

*) Ibid , ■ 276 , Merchant Shipping Act, 1906 (6 Edw 7, c 48), b 7 > 

1) Merchant Shipping Act, 1894 (57 & 68 Vict c 60), *318 Sfu /urUier, 
bile Smpputo akh NAVxaATioir 
(m) /Aid,a 476(1) 

HL~1X 
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COUETS. 

Bemee (a) oboBen out of a list of perBons approved foi three 
yeare (!/) 

231 Tiie court bus juiisdiction to hear the evidence relating to 
a shipping casualty (r), or, if the Board of Trade think fit, foBB 
of life fidm a fi-ihing vessers boat (f/), and to make a report to ^e 
Board of Trade containing a full statement of the case and of 
the opinion of the court thereon, accompanied by such report 
of or extracts from the evidence, and such observations as the court 
think fit (e) The court has all the powers of a court of summary 
juiisdiction n<ting as a court m the exercise of their ordinary 
jurisdiction (J ) 

The court has power, if one of the assessors concuis in the 
finding, to cancel or suspend the certificate of a master, mate, or 
engineot, if the com t finds that the loss or abandonment of, or senous 
damage to any ship, or loss of life has been caused by his wrongful 
act 01 default (ff). This decision must be made m open court (ft) 

SiiCT 6 —Natal Contis, 

SuU'Seot 1 —ConstttuUon 

232 A naval court can ho summoned by any officoi in command 
of any of His Majesty’s ships on any foreign station, or m the 
absence of such oiboer by any consular oflScei (i) m casus where 
such a com I has jurisdiction (k) A naval couit cunsists of not 
more than five noi less than three membeis, of whom, if possible, 
one IS a Biitish naval ofiicer not below the rank of lieutenant, one 
a coiiBulai oihcer, and one a master of a Biitish moichant ship, 
and the test aie eithei British naval officers, masteis of British 
meichant ships, or British merchants The couit may include 
the oihcer summoning it, but not the master or consignee of the 
ship to which the paities complaining or complained against 
belong (/) 

Sub SLcr 2,—JurtKliiivm 

233 The jurisdiction of a naval couit aiises (1) whenever 
a complaint is made to the summoning ofhoer, which appears to 
him to require immediate investigation, by the master of any Bntish 
ship, or by a certificated mate, oi by any one or moie of the seamen 
belonging to such ship, (2) whenever the interest of the owner of 
any British ship or of the cargo iheieof appears to the summoning 
ofiioei to require it, (8) whenever any Biitish slnp is wrecked, 
gkafidoned, or otheiwise lost at or near the place where the 


Menhaat Shipping Aot, 1894 (57 &. <>8 Yioi c SO), 8 400 (4). 
Ibid ,B 4(>7 
Jbtd,a 46fl (10) 

Ihtd ,s 4bh 
Jitd , B 4B6 (f>) ‘ 

) JM . s 4<>b (10) 

470(1) 

Vi Ihtd,, B, 470 (2) See also title SmmKO NAViaxTiosr. 

f 480 
See*»/V« 

Ifeichiuit Sfalpidlig Act, 1894 (57 A 58 Vict c 60), $ 481 
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BnmpioDiog officer is, or TThenever the ciew or part of the crew of 

any British ship tvhich has been Trrecked, abandoned, or lost Katal 

abroad, arnve at that place (nt). Owtttai 


A naval court must hear the oomplamt or other matter brought 
before them, or investigate the cause of the wreck, abandonment or 
loss, in such a mannei as to give every person against i\hom ahy 
oomplamt or charge is made an opportunity of making a defence* 

Naval courts have power to administer oaths, to summon parties 
and witnesses, and to compel their attendance and the piodiiction 
of documents (n). 

234 Naval courts can exercise the following powei s (1) If the Powen of 
court IS unanimous that the safety of the ship or ciew or the mteiost 

of the owner require it, it may remove the master, and, with the con¬ 
sent of the consignee of the ship, appoint another person to act in 
his stead, (2) where authorised by law (o), cancel or suspend the 
certificate of any master, mate, or engineer, (3) discharge a seaman 
from hiB ship, (4) order the whole or any part of the wages of a 
seaman so discharged to be forfeited either as compensation to the 
owiiei, or as a fine to be paid into the exchequer: (r>) decide any 
questions as to wages, fines, or forfeiture arising between the 
parties, (6) diiect that costs incurred m obtaining the imprison¬ 
ment of any seaman or apprentice m any foreign port may be 
deducted from his wages, (7) send home for trial masters, seamen, 
and apprentices charged with offences against propel ty or persons 
out of Uis Majesty’s dominions, or with offences on the high seas (p); 

(8) punish a master or any of the crew of a British ship for any 
offence undei tne Act which is punishable on summary conviction, 

(9) Older a survey of the ship , (10) deal with the costs, and order 
jieiBons making frivolous or voKatious complaints to pay compensa¬ 
tion for any loss or delay caused thereby Orders made by a naval 
court within its jurisdiction are conclusive of the lights of the 
parties (q), but sentences of imprisonment must be confirmed by the 
senior naval or consular officet present at the place 

235 A naval court must make a report to the Board of Trade, Ri^port to 

containing (1) a statement of the proceedings, the order made, and a 
report of the evidence, (2) an account of tho wages of any seaman or ^ ‘ 

apprentice discharged from his ship by the court, (3) in case 

of an inquiry into a case of wreck or abandonment, a statement of 
the opinion of the court as to the cause of the casualty, together 
with any requisite lemarks on the conduct of the master 
and crew (r) 

(m) Merchant Shipping Act, 1894 (87 A 88 Yict a 60), 0 480 S 110 also title 

SaxmNo Aim Navigatior 

M Ibid, 8 482 

( 0 } In the same cases as courts luddine formal investigations into shipping 
oaaoalties are an&onsed to do so (see p 108, ante) 

(p) Merchant ffiupping Act, 1894 (67 A 68 Yioi e. 80), s 688. 



110 


Courts. 


Fait X 

ConrtB of 
Sscheat 


(^Ttaof 
flfoheat 


Part X.—Courts of Escheat. 

236 Where any i tMl estate ( 0 ) is alleged to have escheated (a) or 
been forfeited to the Ciown, or to the Sovereign in right of the 
Duchy of Lancastci, or to the Sovereign or the Pimceof Wales in 
right of the Duchy of Cornwall, a commissioner is or commissioners 
are appointed undei the Great Seal or the wafer Great Seal to hold an 
inquest touching the real estate or any inteiest therein escheated 
01 supposed to have escheated (h) The inquest is held openly and 
publicly (c) befoi e a j ury of twelve (d) which is returned and impanelled 
by the sheiiif and swoin by the commissioner (e) The attendance 
of witnesses may be coitiiielled by Ciown OflBce subpoena (/) Any 
poison claiming any title to the leal piopeity may be heard by 
himself, attorney, 01 counsel (< 7 ) The commissionei may discharge 
tho juiy and have a fiesh jury returned and impanelled (k) In 
the (ase of wilnes'^cs \Aho aie unable to attend 01 arc dead, aihdavits 
and statutory declarations may be accepted (t) The commissioner 
raav take the verdict of the majoiity of the jury (A) The inquisi¬ 
tion must be in writing or piiiit ui both and undei the hands and 
seals of the commissioner 01 commissionei a present and of the 
juioi a concuiiing (/) It should find of whom tho land was hold and 
any otln i material mattei specified in the commission (wi) The 
commission with the inquisition is letuinod into the Central O&ce 
of the Snpiome Court and filed in the Ciown Office ( 11 ) An awnid 
of yneluis inquiiendim may be awarded on the fiat of the Attorney- 
General 01 by order of the Lord Chancellor ( 0 ) On a meltus 
viqimendmn tho proceedings commence de notom the same manner 
as bofoie (p) The inquest may be tiaveised by any person claim¬ 
ing any title to the real estate or intciest theieiii (q) in manner 
diieetod by Rules of the Snpiome Comt(i) Inquisitions are not to 


Ini lading tho honefioial inton“<ts of rcsfwi (pte trusts (Intestates Estates Act, 
IhS-l (47 & 48 Vict 0 71) a 4J 

\a) Whore the\ are not held of i manor uudoi a tenure created before tho 
Statute of Quia Emptorcs (18 Edw 1, ic 1, 2,3} As to escheat geoeially, see 
titlo Rial Pkopebty anh Chmueis Rial 
(/ i) Tho Escheat Proceduio Rules, 1889, r 1 dated 25th Jul\, 1889, mode by 
tno Jund Chancellor with assent of the Treasury, pursiunt to the Escheat 
(Pimidiue) Act 1887 (.iO & 61 Tict 0 6J), s 2, Statutory Rules and Oidera 
UoMSed, Vol ly, 11 m h ut, p 1 
I but , I J 

The coirinnsainnoi may inoteed with not less than nme jurors {tbid , r 4) 
/btd , r 1 
Ibid, r 6 
file/, 1 6 
Ibtd, 1 7 
M ibid , i S 
'i) /Xtd . r 9 
10 

W) Ihd,T 11 
n) ZJwf, r 18 

0 ) Ihtd,T 14 
p) Ibtd,, T 15 
ibtd,t lb 

r) KTp Rules of the Supreme Court have been made in tbis bonalf 
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be quashed foi lufoimality («). These rules apply to lands held of 
the Duchy of Cornwall, but not to lands held of tho Duehy of 
Lancaster (t) In respect of these latter no rules have been made by 
the Chancellor of the Duchy (a) Any existing practice is therefoie 
preserved {b) The commission issues under the seal of the Duchy, 
and the proceedmgs aie filed m the Ohanceiy of Lancabtoi. 


Part XI.—Forest Courts. 

Sect 1 —In GennaJ 

237 The Sovoioign is possessed of ccitain foiost 8 (c), for the 
protection of which there are particular laws and oflicois For 
the execution of the forest laws thoie are four couits appointed 
the Attachment or Woodmote, also called the Forty Dnys’ Court, 
(2) the Begard oi Snivey of Dogs , (3) the Swainmote , and 
(4) the Eyre or Justice Scat The greater minibei of foiesta 
m England have l>een disaffoiested, but three («'/) still lomain 
In these the forest laws (c) aio to some extent in foice, and tho 
forest couits are still held, altliough many of then functions aie 
obsolete (/*) Tho jurisdiction of foiest courts is of a private and 
special nature, conhned to a paiticular spot, and instituted only 
to ledress particular injuries and nuisances, nainoly, such as ielate 
to the King’s venison (< 7 ), to the vert (It), and to tho covei ts, and no 
other trespasses are cognisable by these courts (i) 


s. 


E'dleat Procedure Eulcs, 1889, r 17 
Jhd , rr 19, 20 

(a) See generally 4 Co Inet 225 Tho inquest can bo hold virtute offirn by 
an escheator, but no siirh oihceis are now ajipuintcd in England, althuiigli m 
Ireland l^e title survives, t g , esrheator of Munster, which is used in respect 
of Insh members of Parliament in the same way as tho office of steward of the 
(jiiltem Hundreds, so as to vacate the soat m PaihauiHit 
fj) Escheat (Piocodnre) Act, 1887 (50 & 51 Vict c 03), s 3 
(e) As to Bt^al Forests and the Forest Courts, see also title CoxsiiTlTTioiir^L 
Law, Vol VII, pp 181 et 
(d) Alice Holt, Forest of Dean , the New Forest 

le) The statutes relatmg to forests are the following 25 Edw 1, Carta <le 
laoertatibus de Forestee, 34 Edw 1, Ordmatio de Forests, Assi/a de Foi^i-tt, 
temp tneeti , 1 Edw 3, stat 2, a 2, 25 Edw 3, stat 6, c 7, 7 Ibc 2, 00 1, 4, 
7 Hen 4, 0 1,4 Hen 6, stat 2, c 1, 22 Edw 4, c 7, 27 lien 8, c 7, 
32 Hen. 8,0 35, 16 Car 1, c 16 See title CojrsrmmcOTAi. Law, Vol Vlf 
p 182, note (r) 

(/^ As to the decay of the forest courts and the present control of fou ‘'ts, 
see tale OoNSTmmoirAi. Law, Vol VII, p 185 
{?) See title CoxsrrmmosAX TjAW. VoL VI , pp 490, 491, Vol VII p 181, 
noteM 

(h) title CowsxmmoNAL Law, Vol VII, p. 181, note (p) Slubbs, 
Beiea Chartem, 347 ef seb , Manwood, Treatise of the Forest Laws (17 • 7)* 846, 

M4f 

(() See Belnot Fleas of the Forest, Sehlen Sociefy, Vol XIH 
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Sect 2 —The Court of AtUuihmmiB* 

236 The Gouit of Attachments, Woodmote, or Forty Days* 
Couit, should be held before the verderers (y) of the forest once 
in every forty days (k) Its jurisdiction is to mquire into all 
offences committed in the forest, whether apainst vert or venison (2). 

Under its ancient jurisdiction this court inquires mto and receives 
attachmento and presentments of the foresteis and keepers, and 
eniols them for the purpose of presenting them to the swammote. 
The court has no power to convict offenders or to proceed to 
judgment (m), except where the trespass is under the value of four- 
pence, in \vliich case the verderers in the Court of Attachment have 
power to assess the fine, and cause the same to be levied to the use 
of the King, which must bo entered on the roll (») 

All unlawful encioachments m forests may be inquired into by 
the veideieis in the Court of Attachments, and the persons who 
made and contmued them piosecuted in these courts, and fined by 
the verdei ers for every such offence m a sum not exceedmg i! 20 . 
to be recovered befoie a justice of the peace, and the encroachment 
may be ordered to be abated. The forest ofilceis may present all 
encioachments to the court, which is empoweied to fine them for 
neglect 1 ! it is alleged by tlie defence that the place in question 
was bovond the lunits of the foiest, the veiderers ha\e no power to 
deteiniine the cause, but must certify it to the Attoinej-General 
The iiglit of the Ciown to proceed by infoimation or any other 
legal process is oxpicssly preseived (o) 

SbiCT 3 —The Couit of Iteqaid 

239 The Couit of Begard or Survey of Dogs was directed to be 
held every third jear (p) by the Begarders (q) of the Forest to see 
what dogs are expeditated (i) and what not All dogs («) not 
expeditated were to be presented and their owners amerced Qs (a) 
This couit, although the statute relating to it has not been repealed, 
has been obsolete for centuries (b) 


(j) Seep U&,pott 

(k) Carta de Forests e> 8, see 4 Oo Inst. 280. 

il) The loUs of the Court of Attachments of loping Forest, 1713-1848 are 
pidilishod m four \olume8 by order of tiie Epping Forest ComnuSBionets 

fm) Manwood, Treatise of the Forest Laws (1717), pp 23—25 

(n) I hid • p 25 " But it 18 to be ob‘)erved that no man ou^t to be attaohed 

W bis body for vort or venison, ttnlesse he be t^en with the manner within 
&e forest, otherwise the attachment must be by hia goods ” (4 Oo Inst 289). 

(o) 52 Geo 3, 0 161, ss. 11, 13, 15, repealed and ro-enaoted by Um Crown 
Lands Act, 1829 (10 Geo 4, o 50), as. 100, 102, 103, 104 

( p) 4 Co Inst 289 

ff) Seep 115, port 

M **!rhat is, three claws of the forefeet shall be out off by the skm " (Oirta 
de ifewirtn. 0 8) 

(s) Only mastiffs are haUe to be expeditated (Manwood, Treatue on the 
Foiw Laws (1717), 112, 113) Formerly no other dogs, except by speotal 
grant, were allowed to be kept in a foiMt (Lewis, Histoncal Inqmnes con 
cemintrFMUace and Fore<«t liSWB, p 37). 

(a) OeUpiSi'da Forests, c 6 

(5) The Oonr t of Begard had some other dnbes, see title ConrsTiTUnoirAX 
I^w, to\ VH,, P <183 
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SiOT 4 .—The Court of Sttmnmote, 

m The CoQrl of Swainniote (c), Sweynmoto, Swanimole, or 
Bwamemote was held before the verdereia os judges by the steward 
of the swainmote (d) three times in the year, and no moie («). All 
offences againet vert(/)or venison (jn) could be presented at the 
next swainmote before the foreateia, veiderera, regarders, agisters, 
end other ministers of the forest {h) All freeholders and all other 
honest and lawful men of the forest were bound to attend {%) The 
pleas m this court were called plaeUa fmeeta (A) The jurisdiction 
extended to offences committed in the purheus (1) of the forest (m) 
After the court was opened the steward charged the juiy to inqmie 
into offences conceinmg—(1) gathering of ocoins, (2) agistmonts 
to the hui t of deer, (3) assarts (n) newly made, (4) browse out bv 
warden or foresters, (5) burning heath, fern, or ling, (G) straighten¬ 
ing of churchways, (7) crabs growing in the forest, (8) deei killed 
without wariant, (9)dogB, (lO)extoition by foiest o&cers, (ll)com- 
moning sheep at fawning time, (12}feDQe8,(ld) number of foresters; 
(14) foxes killed without warrant, (15) goats m the forest, (IG) hares 
Lilled without wairant, (17) taking hawks’ or heiona’ eggs; 
(18) UDiinged hogs, (19) unlicensed hogstyes, (20) hunting the 
King’s deer withm seven miles of the forest withm forty days 
before or after the King’s hunting, (21) inclosuros, (22) meera (o), 
(23) mills, (21) mines, (25) nets, (26) pannage (p), (27) t^ing 
partndges’ or pheasants’ eggs, (28) ponndmg cattle out of the 
county, (29) hunting in the purlieus, (30) purprestures (g); 


iWJT 4, 

TbsConil;^ 

ef 

Bwahasote. 

Conrt of 
SvuBsaoM. 


(e) ‘‘‘Swainmote’ is dciivod of twftn, that is, Saxoniei, mtnuier, and mote or 
gtmeie, which in cuna, t c eurta mtntutrorum foresUt , so called beuiuao it is but a 
preparativefor the Justice Beat” (4 Oo lust 280) 

“ The steward, custodian, hm'per, or loid warden of the foiost, woe not a 
judicial ofhcnr although a claim was sometilnos made them to bold the 
swainmote The officer heie lefoned to is the steward of the swoiumote, who 
should be a learned man, especially in the laws of the forest ” (&[dnwood, 
Tieatisoof the Forest Laws (1717), p J40) 

(«) (1217) Carta de Forosta, c 8 See title ('’oKsxiitJTiONAL Liw, Vol VU, 
D 183 

^/) See title CoNSTirimoirAii Law, Yol VII, p 181, note (;i) 

See ibid , note (y). 

Manwood, Tieatise of the Forest Laa« (1717), pp 318, 310 
34 Edw 1, Ordmatio de Foresta, ce 1, 2 , 1 Edw 1, stat 2, c. 2 
it) Manwood, Treatise of the Forest Laws (1717), p 336 
7) See title ConsuTuxioirAi, Law, Vol Yli , p 184 
ni) Manwood, Treatise of the Forest liaws (1717), p 344 
n) “ ^Herfum, assert, is so called of the enoot, as some hold, and is donred, 
say of ad and aero, aaaero, because of wood groundn, manshes, or wafiio 
gronnu, Uiat are converted (o be sown with corn Others fetch it otL) r 

ways, but we hold Ihat it is denved of the French wfnd eaaarter, to grub up, or 
clear a ground of wood ” (4 Co Inst. 306,307) 

(e) ** Ownying away or removing anv meere, stones, or other metes, marks, or 
boundaries of the forest” (Manwood, Treatise of the Forest Laws (1717) il2) 

(jp) *< Pamagiwm is the mast of su<di trees, which bear fruit to feed hogs, 
W tlw money made of such mast” (Mfanwood, Treatise of the FoMi<t Laws 
{im%P 227 ). 

(y) "A puxpieatim unfha Smg’s forest is any building or mdosure, or uiing 
any Ubwto or privilege there without wamnt so to do” (Manhood, et^tt, 
p 304} ^ htte ConsTinmovAj;. Law, Yol VII, p 183, note {j>) 
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(31) saltenes, (82) sheep, (83) sheep-houses, (84) suits and serviees; 
(85) surcharge of the forest (r ), ( 86 ) timber or trees cut down wd 
othei offences against vert, (87) waifs and strays, ( 88 ) straightening 
wa> 8 , (89) abuse of warrants to take vert or venison, (40) getting 
nnilerwood, and (41) surcharges of the foresters and other mmisters 
of the forest, and their oppressions brought upon the people (a). 

The Court of Swainmote had only power to try offences, but not 
to give judgiijont oi to award evecution, for that was reserved 
to the Justice Seat (b) Swainmotes are still held, but they are 
meie foimalitics Persons indicted in this court as common 
malefactors of the King’s venison m the foicst are liable to be 
outlawed (c) 

Slot 5 —The Justice Seat. 

241 The Justice Seat or Eyie was the principal court of the forest 
and a loiiit of record (d) It was held before the Chief Justice in 
Ejie or his deputy On the abolition of the offices of Chief Justice 
and Justices in Eyre of His Majesty’s Forests, Chases, Parks, and 
Wairens, noith and south of Trent resiicctivoly (e), all the powers 
and authorities belonging to the said offices veie vested in the 
Fii-jt Commissioner of Woods (/) 

No Court of Justice Boat has been hold since 1662, and it may be 
legardod as obsolete, but it may ho revived by the King’s writ 

At the Justice Scat all ticspasaes within the forest, all 
claims of fianchises, libeities, oi privileges, and all pleas and 
causes whatevoi theiein arising were hoard aud determined ( 9 ) 

Tlio court had also jurisdiction to try presentments enrolled in 
the inferior courts of the foiest, aud to give judgment on con¬ 
victions in the Court of Swainmote {h), and when judgment had 
bien entered up a wan ant was issued to the oiBceis of the forest 
to appiehtnd the offenders (t) 

Slot G~Judi(ial and otha Office}s oj the Fuiests 

242 As the Chief Justice in Ej< re was commonly a man of greater 
dignity than of knowledge in the laws of the forest, there were 
associated to him persons appointed by the King, who, together 
with the Chief Justice, woie to deteimine all pleas of the forest, 


(f) Superonciatio foreata u whon a oommonor m the fotest putteih on more 
bsaeto than he ought, and so sunhargeth the foiust ” (4 Co Inst 29J) 

(a) d4 Eilw 1, Oi'dtuatio de Forests, 0 4 

(b) 4 Co Inst 289 

(e) MiMwood, Tieatise of the Foiest Laws (1717), p 344 
(cQ Lewis on Foiests and Forest Laws, pp 39, 40, Manwood, [Ihreatise of the 
FoH'stLawB ^1717) pp 57—79, 4 Co Inst 291 
(e) 67 Oeo 3 c 81, s 1 

(/) Oiowii Lunds Act,-1829 (10 Geo 4, 0 60), s 95 
g) /iwi 291, J15 ^ ' 

(A) Sse Foiest of Wollham Presentments etc at Forest Courts respeotioK 
A<«sara Pttrprestures and unauthonsed inolosures recorded before 1713, and 
Mif-cellaneotts Prosentments of Forest Oourta recorded before 1713, publuhsd 
by order of the Fppmg Forost Commissionexe 
(»} 1 Edw. 8, stat 2, 0 , 2, Asaiza de Foroeta 
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with a patent of non omneg and a writ de admUendo. The Chief 
Justice and these assoeiates were called eapUaUi justictam foregtal, 
A similar course apparently would have to be followed m case the 
First Commissioner of Woods should hold a court of justice-seat <it) 

Theie was also a stewaid of the swainmote (f). 

243 Yerdeiers {vtridam) (m) are judicial o&cers of the forest 
chosen in full county by the King’s writ Their ofhce is to observe 
and keep the laws ot the forest, and to view, receive, and ('luol all 
attachments and piosentments of trespasses as to veit and veuiaon, 
and to do equal right and justice to rich and pooi There aie 
usually foui veiderers in each of the King's foiests (n) 

244 Eegarders are good and lawful men choson by virtue of 
the King’s writ and elected by the fieeholdeia and sworn m by the 
shenif (o) Their duties are to look after the woods and timber in 
the King’s foiest, to view and make strict inqniryin eveiy bailiwick 
of the foiest as to offences lelatmg to voit and venison, to cause all 
forfeitures to be enrolled and to inquiie of all wastes, purpiestures, 
and assarts (p) of the forest, and to make a regal d ” or perambula¬ 
tion of the forest before the holding of a court of judgment-seat (g) 
Theie should be twelve legaideis m a forest 

245 The ranger is an officer only appointed in the case of forests 
having known and acknowledged purlieus (/) llis duties are con¬ 
fined to the purlieu, and consist in lelurning back into the forest 
deer coming thence, and inqiiuing into offences committed in the 
purlieu (s) 

The agister’s (t) duties aie to collect the dues for cattlo etc 
pastuimg in the forest, and to account to the judge at the next justice 
seat He is also to pievent trespasses being done by the cattle in 
the forest Four agieters should be appointed in each foiest (a) 

The foiester’s duties were to preserve the V(<t and venison, to 
watch them, to attack offenders or trespassers in the foiest, and to 
present all manner of uflenceB in the forest at the next court of 
attachment or swainmote (b) 

The woodward’s duties were to look after the woods, and to be 
present at all the courts of attachment dnd other courts of the 
forest (c). 


(&) 4 Co Inst 315 
h) See p 113, ante 
(m) Virutanua d mndt, vort 
\n) 4 Co Inst 292 

(oj l^ianwood. Treatise of the Forest Laws (1717), p 319, where the form of 
onth u given 

(P) '‘Grabbing up, or foiling woods and converting the soil where they d'r] 
grow into tillage" (Manwood, 'rioatuio of the Forest IjAwb, p 19) 

(g) h^woou. Treatise of Ihn Forest Laws (1717), pp 817, 321 etc , as to tijo 
court of r^ard, see p 112 ante 

y) See title ConsTiTirnoNAii Law, Vol VIL, p 184 
'si 4 Oo bst 304 

f) From gyter, to he down (4 Co Inst 293)4 
'a) 4 Co Inst 293 . 

b) Manwood, Treatise of the Forest Taws (1717), pp 162—167 
e) llnd,pp 389—392 
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Part XII.—Court of Chivalry. 

246 The Court of Chivalry (d) takes cognisance of qneskons 
roluting to the right to use armorial ensigns and bearings (e) An 
appeal lies to the King from the decisions of the Court of Chivalry 
in case of arms (/} In 1695 an attempt was made by the Court 
of Chivalry to pievent an undertaker painting unauthorised arms 
on coaches and palls, but prohibition went against this as not being 
causa armanm (g) The court fell into disuse, but in 17S2 an 
attempt was made to revive it, and a court was held m the Fainted 
Chamber, Westminster, on the Srd and 80th of March, at which 
complamb were exhibited against vatious peisons for using divers 
ensigns of honour contrary to the law of arms, but the court 
adjourned without deciding any case, and has never since been 


(</) The Court of Chivahy was onginoUy a court, held before the Lord High 
Oiinsiable of England and tiie Earl Maxshu jointly, which had a oivil jonsdio- 
tion relating to redroesmg injunea of honour and encroaohment on aimonal 
niBigna, procedonoy and distinotioua of families, and a criminal jurisdiction OTer 
persons in mihtory service, especially in foreign parts in time of war The 
ciiminal juiisdiction praotioally ceased on the attainder of Edward Staffoid 
I)uko of Buebngham in 1521, when the oflice of Tiord High Constable was 
forfeited to the Grown, and the remaining jurisdiction of the Txird High 
(^uustablo, iiamelv, that of proaidmg at a wager of battel, was exenused by a 
constable apoouited pro h&<. vice Inis was a separate juiistliction of the liord 
High Constable, independent of the Couit of Chivalr}' The last appointment 
lot this pnrjioso was m 1631 for the trial of the appeal of high treason by Uona/d, 
Lord Itea v Sammy (lUllj (3 State Tr 4S^, but the letters patent were revoked 
befoie the battel (by 59 Ueo 3, o 46} This junsdiction also coiuied on the 
abolition of appeal of murder and wager of battel m 1819 After there ceased 
to bo a Loid Iligh Constable the Coim of Chivalry was held before the Earl 
Marshal alone. The Court of Chivalry m early ^mes attempted tw draw to 
itself pleas ounceming the common law, but m 1381 (8 Kic 2, e 5) and agaan 
in 11S9 (13 Bic. 2, c 2) statutes were psased to ]^\eiit this abuse 

This couit 18 called ruria mtltfaru (Bot Pat Uen 4), and the Marshal Court 
(Hot Pail 2 Hen 6, note 9 , 4 Oo Inst ]2.)) 

Ctmes dabuli, count or officer of the stable (Now English Dictionary, Vol 11, 
871) “ To the constable it aprartaineth to have conusance of contracts and 

deeds of arms, and of war out of the realm, and also of thinm that touch war 
within the realm wlueh cannot be determined or discussed by the common 
law ” (4 Co Inst 123) The only remaining exorcises of the office of Lord High 
Constable are the ceremonial functions at a uaonation, on which occasion an 


aiipuintment is made pro hdo vtce 

"Marshal,” from the old Tontniuo marhoo, a horse, and tkalkot, a seivant 
(Now Engludi Dictionary, Yol YI, p 186), originally meant a famer, but oame 
lU time to »gmfy one of the chief functionaries of a royal household or court 
In 1169 the office was held by the Earl of Pembioke, and since then it has never 
been held by imy under tho dignity of an earl Thus the former htle of Marahs l 
of England became alteied to that of Earl Marshal The office is hereditary 
The only remaxmng functions, except the coremonial ones on the occasion a 
eorcmetion are the juzudiotion in me Court of Chivalry and the supeimtendmioe 
of fh4 College of Arms, with the power to grant amonai beanngs aa behalf 
ol ^e Crown 

{«) Notably in the case of Saroqi v Croatwnor (13681, Bot Let datis 12 file. 2, 
memh. 4, end e special roll (14 Bio 2} entified “Bot. Process m cuna militen 
in oaitm anujinim int^ Bic’um le Soroiq^ chevalier, «t Bobertom (hoveamr, 
cbevahef.** 

(/) 4 Oo Iasi 125 

(y) &dis V. Ikmntlh (1695), Show ParL Oas 58 
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bel4(JbX Althongli no etfttute has over abolished or interfered with 
its aathonty. The three kiogs-at'arms (t) and the six heralds (k) 
ate attendants npon this court (Q. vMvMqi^ 


Part Xlll—Court of Claims. 

Sect 1 —Conffittctton and Jumdietion 

247 On the occasion of a coronation the Sovereign issues a Ootirtot 
oommiBsion to certain high ofiicers of state, peers, and ]udges to coatmi. 
hear petitions and claims relating to seivices to be done and per¬ 
formed at tlie coronation in respect of the tenure of manors, lands, 

and hereditaments (vt) held by the tenure of grand sergeautry {n) 

Claims in respect of services connected uith the parts of the 
ceremonial porfoimcd m Westminster Hall and with the procession 
are excluded from the consideiation of the commission when those 
ceremonials are omitted at the coronation (n) 

The court has pover to decide on these claims, subject to the 
pleasuie of the Soveioign, who may wilhdiaw a daini from the 
commission, and transfer it to some other tiibuual (p) The court 
may, however, refer any claim to the Sovereign’s pleasure (q). 

Sect 2— Ptocedure and OJtccia 

248 In IDOl sixty years had elapsed since the last Couit of I'ucedura. 
Claims had been held, and very little evidence was foithcoming 

as to the procedure The court, however, proceeded to issue a 
notification (1) that petitioners need not appear in peison if not 
summoned, (2) that petitioners might appear by counsel, solicitoi s, 
or agents, and (8) that, where tliere was no ooanterclaim, evidence 
that the petitioner represented a person whose c'aim was admitted 
on the last occasion was sufficient As to evidence, the strict rules 
of evidence weie relaxed so far that the court did not inquire 
too strictly into whether documentary evidence was pioduced fiom 

! h) Noble, History of the Oollege of Arms, pp 373 -37d 
A Garter, darenceux, and Norrov 

«) Ohester, Tjancaster, Soxnereet, Iliolunond, Windsor, York 
f) 4 Co Inst 12S See also title PEEaAOBS Asn Omsa DioKinis 
m) The first Court of dauns of which a record exists was held on the 
occasion of the ooronahon of Riobaid n , m 1377, when John, King of Oastde 
and Leon and Duke of Lancaster, presided as Lord High Steward The 
proeutua faetm of this court u on the Close Boll of 1 Bio 2, memb 43 , and is 
pnnted in Legg's English Conmation Beoords, p 131 See title Constitotioval 
L aw, Td VI, p 329 

(n) See Littidicm, Tenures, ■ 133 He which holdsth 1^ grand sergeantry 
ocght to do Boms special service to tiie Kmg ” 

(o) See prodamation of 2€th June, 1901, London QaadU, 28th June, 1901, 

P 4329. 

(p) As, for mstanoe, in 1901, the opposing dainia to the office of the laird 
Great GShamberlam were trvisfetred to the Committee of Pnvilogts of the 
House of lands 

(y) As m the case of the claim of the Earl of Huntmgdon in 18JS to carry 
one d the swords. 
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the ptnjier custody Petitioners had to give notice whether they 
appeaud in person or by counsel or agent (r) 

The Clerk of the Crown and the registrar of the Privy Council 
acted as the clerks of the court 


Part XIV.—Courts held by the Sheriff. 

Seci 1 —In Genei al 

249 The jurisdiction of the sheriff in ancient times was both 
civil and ciiininal, and was exercised respeclnely in the sheriff's 
county couit and the sheriff's tourn The lattei of these, which 
was a couit of lecoid, has been abolished («), >\lMle the foimer, 
whuli IS not a court of iccoid, need only be held foi the purpose of 
an election, or for the due execution of some wiit, or for some other 
Bj> 0 ( ilic puipose (t) The sheiift at one time had also powei to hold 
pleas of the Ciown and to take inquests wheicby peisons might be 
indicted, but this jurisdiction has been abohslied (a) 

SfcicT 2— Inquwtions on JV/its oj Eltqit 

250. By the Statute of Westminster II (f>) a judgment creditor 
IB eutiUud, instead of having a wiit oifi fa , to Lave a writ diiacting 
the slieriil to dehvci to him all the challols(c) of the defendant 
(saving only his oxen and beasts of the plough) and the one half of 
his land until the payment of the sum due under the judgment 
TJie whole of the defendant’s land is now liable to be delivered (d) 

251 The execution of a writ of eleqit necessitates an inquisition 
on icceipt of the writ The sheiiff proceeds at once to summon a 
jiiiy of twelve to inquiie as to what lands the judgment debtor holds 
in the county and what is their value The juiy are charged and 
sworn to well and ti uly tiy of what lands, tenements, rectories, tithes, 
lents, and heioditaments, including lands and hereditaments of 
copyhold 01 custoniaiy tcnuie, the judgment debtor, or anyone in 
ti ust for him, is seised or over which he has a disposing power for 
his own benefit The proceedings aie cxpai te, and it is notiiecessaiy 


(t) See Wollostou’a Coionation Claims 

(*) Slitiiitta Act, 1887 (50 & 51 Viot c Sot, s 18 (1) Ly 8 . 40 (1) every 
(imit loot, couit littton, uw day, view of frankpledge, or other luce court 
held at the punsing of the Act (16th September, 18S7), shall continue to he held 
ou the imcustonied davs and places *‘The touiu i'^ a couit of reoord holden 
befmo the shoiif the anojont institution whereof was before Magna Carta, to 
hoar and detnimmu ail felonies (dea& of man excepted) and common nuisances '* 
(4 Co 260 ) See, generally, title Sheuhts ajto Bail.rB'r'S 
(f) Shdiffs Act, 1887 (50 A 51 Viot c 65), s 18 (1). ( 2 ) The shenffs 
tmakf Court hod not jurisdiction m actions of debt or daman wherein more 
than 40s w 18 claimed, nor in actions of trespass vi d armta (4 Co Inst 266). 
The shenfl h comity com b was in use until 1846, when the establishment of 
the Btfldu|bDi\ county comta caused it to fall into disuse 
(a) Snurifis Act, 1887 (oO A 51 Yict c 55), s. 18 (3) See, however, stat 
(lJ54)-28Edw 8,1 9, rojiealoa by the Act of 1887 
(h) Stat, (I28.'i) u Bdw 1 , o, is 
(c) Banfcruptcj Act, 188 i (46 A 47 Vict o 62), s 146 
(i^ Judgments Act, lSd 8 (1 & 2 Vioto. 110), s 11 



Part XI^^'-^ouris hicld by tbs SHERirs. 


Ill 


to give notice of them to the jad^cnt debtor (e). Ab theittqiiisi(non i. 

18 not ooQclnsive against the judgment debtor, it is sulKioient to give IbiqvlBltiolMl 
frtmd fane evidence of the title. The finding of the jury, whether 
in favour of the creditor or of the debtor, may be set aside by the 
court ( f), and the sheriff maybe diiected to take a new inquisition (y) 

The sheriff oi under-sheiifi pieeides at the inquisition The writ 
and mquisition must be returned and filed in the couit from which the 
writ issued (%). 

Sect 8.— Inquiries as to Damages. 

252 Whon m an action for unliquidated damages or for deten- loqalrlMu 
tionof goods, the plaintiff signs luteilocutory judgment (t), in default todaiBsiftA 
of appealance, oi of pleading, if the couit or a judge does not 
order some other mode of ascertaining the damages or the value of 
the goods detained (A-), the plaintiff can take out a writ of inquny 
directed to the sheiiff requiring him to summon a jury of twelve 
men (Z) to assess the damages In counties the jurymen are sum¬ 
moned fiom tlie oidiuaiy jury book, and in cities and boroughs in 
tho manner accustomed before 1825, that is, from the lists of 
burgesses (ni) A spocml juiy can only be had by oidoi of the couit 
from which the writ iSbucH (a) It seems that theie is no right to 
challenge jniymen (o). Ten days’ notice of tho time and place of 
tho inquiiy must be given to the defendant (p) The plaintiff is 
entitled to appeal by his solicitor and by counsel, but notice of an 
mtention to apjieai by counsel must be given to the dofondant (q). 

The undei-sliciiff usually picsides, but the sheriff may appoint a 
deputy for the puipose by a wiitten authoiity under his seal of 
office (f) The piocccdiiigs at the inquisition are regulated by the 
Buies of the Supieme Couit if) 

The defendant is only entitled to plead in mitigation o! damages, 
and may not, under coloui of seeking to reduce the damages, set up 
allegations which would be a defence or a bar t( the action (/) 

(<■) btefd V Lnyner (t72o) 2 L(1 Rayiti lil82 

(/) rutien V Piiibctk (1700), 2 Salk ob6, Hama v Haidtny (1661), 1 C B 
(^ s) 56S, Dm d hmii» v (Jivm (1831), 2 Or A J 71, Imny y Duiiant 
(1817) IB A Aid 40, 41 

(< 7 ) liatnet v Uaidtng, anpra • 

(A) 3 Bac Abi Exccutiou, C, 2, Co Litt 289 b, Johrta r Ptnl, [1900] 1 Ch. 

2gb 

(t) That 18 , a judgment that the plaintiff is entitled to itco>or, but leaving 
the yuanium to be aaoertained, see It 6 C , Ord Id, r 5 

1 1) R S C.Ord 13, r 6 
1) bee Julies Act, 1825 (6 Geo 4, c 60), s 62. 
m) find , 8 tiO 

n) J^tcey Wtllvma (1836), 6 Dowl 160 

o) Mather, SheiitT nud Execution Law, p 409 (2iid ed , 1903, p 606) 

p) B S C , Ord db, rr 14, 66 See IkHknxjf v I'a<ktnqt(m (Sir 11 ) (1729), 

1 Bam (k ii)2Jd, Ht//ta»MT /ittA (1779), 1 Doug (KB) 198 
M See KtbuU v Ntckitn (1818), 5 Pnee, 641 

(r) In the Citj of London tho 8erondar^ is tho deputy to hold the inquiij 
(s) B b C, Ord. db, rr ,14—d7,6b Whiie the osoertauiinent oi the d "n ig«e 
u a matter of calculation, the court or a jndgo may direct them to bo hm er- 
tained by an officer of the court iubtead of by means of a wilt of niquiry 
(E 8 0, Ord 36, TT 67, 57 a) See Yearly Supieme Court Piacb't, 1909, 
p 103 * 

(t) J^cckr P/itZ/vw(18J9), 6M &W 276. 
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The finding ot the jury can lie set aside on the ground of mis* 
direotion (a) or of being contrary to the weight of evidence (b). !)Dbei 
apphcation for a new trial must be made to the Gonrt of Appeal, 
and not to a divisional court (r) 

If the sheriff does not make a return in due time, he will be 
compelled to do so by a rule(d). The eheiiff may return that he 
and the jury are in donbt and pray the advice of the court(e). If 
the shenfi return that the jury found no damages, he is not 
responsible for the default of the jury (/) 

SaoT. 4 .—Court to assess Compensation under the Lands Clauses 

Act, 1845 

268 Where lands over the value ot £50 are compulsoiily taken 
or injuiionsly affected under the Lands Clauses Act, 1815 (y), if the 
owner of the lands taken does not reqmie arbitiation, the compensa 
tion payable to such owner is to be ascertained by a ]uiy presided 
ovei by the sheriff (//) 


Part XV.—Palatine Courts. 


Sfccr. 1— Coti7t of the Duihy Chambei of Lain aster 

264 This court, which is not a couit of recoid, may bo held before 
the Ghanoellor of the Duchy of Lancastoi oi his deputy It had 
3 urisdiction couceining equities relating to lands holdeu of the King 
111 right of the Duchy of Lancasloi (i), whether situated within the 
conn% palatine of Lancaster or not This jurisdiction was not 
exclusive (/c) The pioceodings weie conducted as on the eqiuty 
Bide in the old Courts of Exchequer and Chancery (/) This coiiit 
baa never been abolished, but has not sat for a long peiiod(m) 

Sect 2 — Chaticeri/ Coni t of the Countt/ Palatine of Lancastet . 

Sub- 8 ii.ct 1 —ContMutwn 

266 By a chaitei of Edwaid III dated the 6th Match, 1851 (n), 
there was granted for his life to Heniy, Duke of Lancaster (intei 


(а) Oanuford v Carroll (1824), 2 B & C 624 

(б) Ktnqtlon t Hayeharch (181^, 1 Chit. 614 

(<) l( tlUam Sadam't ifieroba Kiiltr Co, Ltd r Leather, [1892] 1 Q B 8^, 
0 A 

(rf) Slod-dale v Hansard (^1840), 8 Dowl 297 

le) Dalton, OUko of Shenff. 260 

l f) VeUi/er's Case (1603), 6 Oo Bop 32 a, Ji b 
8 ft 8 Vict 0 18 

(A) Ibid Seo title Couplisort Purchass of LAim and CoxpxmATioir, 
VolVl,p86 

(»5 <he«i V ffolt (1613). Hob 77, Ftsher r Patien (1671), 2 Ur. 24, Case 
Dssekynf Lancaster (If 61), 1 Plowd 212 flee also title Cokstitvtiokal 
Law, VW ^, P 817 

(fc) Immiyton V Woto* (1631), 1 Bap. Ch [*321, Fleetwood v, Pml <166Q), 
Huo. also cssas lu Tothill under htla ** Duchy.” 

(0 4 Ol. Inst 206 

(m) The ias^leading on the nla u in Ord v ffbod, March 13th, 1833 
(») H«|rdy, Unarten id the Doohy of Lanoaoter, p. 9 


I 



Part Oomrrs. 

^ (^ftocdry, r ehanoellcn* (d)i and siudi Itrttket jlRtt 

rtgaJUn (p) in the county of lianc&fiter as pertained to R oonot 
palatine On the 28th I^ebrnary, 1877 (a), a similar chaTtor was 
granted for the term of his life to John, Ki]^ of Oastile and Leon, 
Duke of Lancaeter. On 16th February, 1890 (b), Biciiard U, 
charter granted these jnra regalta to the Duke of Lancaster and bis 
heirs male Henry IV on his accession 1^ a charter of the 14th 
October, 1898 (c), declared that these jttra regalia were not to be 
changed by the King’s accession and severed the Duchy from the 
Crown, the reason being that he had the Duchy by a sure and 
indefeasible title, but socially because his title to the Grown was 
not so assured, as the light to the Crown was in the heir of Lionel, 
Duke of Clarence, second son of Edward HI (d) Since that time 
the county palatine of Lancaster has remained m the possession of 
the Sovereign as an inheritance sepaiate from the Crown 
The county palatine of Lancaster under these charters has 
a court called the Court of Chancery of Lancaster, which is now 
regulated by a numbei of statutes, also an Attorney-General of the 
County Falalme and Duchy of Lancaster (<>) 

Bdb-Sjbct 2 — Jurftdteiton and jijtpaalt, 

256 The Comt of Chancery of Lancaster has withm the county 
palatine the like powers and jurisdiction as the High Court of 
Justice in its Chancery Division {/) The jurisdiction is thus 
unhmited m amount, although limited m area The jurisdiction is 
concurrent with that of the High Court of Justice ( 9 ), and depends 
upon the existence within the jurisdiction of the persons, though 
nut of the piopeity, in question (/i) If, however, any action is 


( 0 ) The first Chancellor of the Duohy woe Sir Henry de Haydock, ISJS, and 
the first Chancellor of the County Palatine was Thomaa cin Tholwall, appointed 
the 16th April, 1377 (Baines, History of Loncoshiro, Yel < , p iS2). 

(р) Until 1873 the County Palatine had also ita own Coart of Common Pleas, 

ana sperieJ commissions of assise were issued m regard thereof (Judicature Act, 
1873 (36 & 37 Yiot o 66), s 09} The appointment of justices of the {)«a(o 
IS not affected hy tins sechon, and they are still appointed by the Chonoellor 
of the Duchy ■* 

(a) Hardy, ('hortors of the Duchy of Lancaster, p 32 

(hj TUd , p 65 

(с) Ibtd , p 102 

((Q 4 Co Inst 205 

(s) Court of Chancery of Lancaster Act, 1850 (13 A 14 Yiet & 43), Oburt of 
Chancery of Lancaster Act, 1854 (17 A 18 Yict o 82), Ohauewy of Laiicastei 
Act. 1890 (53 A 54 Yiot o 23}, Ohanoery Amendment Act, 1858 (21 A 22 Viot 
c. 27) , Chancery Bcgnlataon Aet, 1862/26 A 26 Yict o 42) Both these latter 
Acts were repealed bj the Statute Law ^nsion and Oinl Procedure Aet, 1881 
(46 A 47 Yiot 0 49), with the proviso that they are to be construed as if con¬ 
tained in a local and personal Aet relating to the Court of Obwicery of 
Lancaster, 

(/) Chancery of Lancaster Act, 1800 (63 A 54 Yict, o. 23), s 8. 

(o) Wynfu V Hughm (1859), 26 Bear. 377. JZe Fates, BnMeu T. Bitifoai (1862), 
8 De G, A Bm, 409, jSe Altseia’t Trwie and Be Jehneon {In/anU) (1878), 8 
Ch. D 1, ^ 0 A See also the report ra 26 W. B. 450, per Jmnh, M at 
p 458 '* It must he remembered that the Falatuie Court and the High Oeiirii 
are oo'ordmate jurisdicfiona.*' 

(A) Me Longdmdale Cotton Bpinntvg Oo, (1878), 8 Oh. D. 1^ See also 
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oommenced in the palatine court which is not within the ancient 
chancel \ jurisdiction of the court (»), and would not if commenced 
in the High Ciourt be assigned to the Chancery Division, it may be 
transforr^ to the High Couit by the Chancery Court of Lancaster 
or file Court of Appeal (k) 

This court also possesses the summary jurisdiction of the 
Chancery Division (1), the statutory jurisdiction as to the property 
of infants and other persons under disability, power to admmister 
assets(m), as well as jurisdiction under the Conveyancing Act 
1881 (n^, the Trustee Act, 1893 (o), and the Judicial Trustee Act, 
1896^), and as to money paid into couit (?) undei the Lands 
Clauses Act, 1845 (r) 

257 The couit has power to direct that any question of fact 
arising in a suit or proceeding be tiied by a special or common 
juiy bifore the court itself(«), or to direct an issue to try any 
question of fact by a jiiiy at the assizes (a) 

258 The Chancery Couit of Lancaster is not a court, nor is the 
YiCO'Chancellor a judge, within the moaning of the Patents and 
Designs Act, 1007 (&) , the Vice-Chancellor has not power to grant 
a certiiicate that the validity of a patent came into question m 
an action for infringement so as to entitle the patentee to solicitor 
and client costs in a subsequent action foi mfiingement unless the 
court othciwise diiects (c) 

259 An appeal lies fiom this court to the Couit of Appeal (d), 
and thence to the House of Loids (c) 


Dunmore v Wltaram (18‘)S), (i7 L J (CH ) 221, Re State Jiauhng Corjii/raltMt, 
Ltd (1907), 61 Sol Jo 265 

(i) 8 23 of the Couit of Chancery of Lancaster Act, 1860 (13 & 14 Vict. 
c 43), aboluhed the juriedictiou ot the Palatine Couit oroi peisuns of unsound 
uiina 

(A) Chancery of Laucostci Act, 1890 (^ J A 64 Viot a 23), s 6 

(i) Couit of Chancery of liiinaietei Ait, 1860 (Id & 14 Yict c 43), s 11 

(m) Couit of Chancery of Lancaster Act, 1854 (17 & 18 Vict c 82), a. 12 

i n) 44 A 4o Viot 0 41, s (>9 (9) 

0 ) 66 & 67 Yict 0 63, a 46 
l>) 69 & 60 Yici 0 3o, 8 2 

Couit of Chancery of liancastei Act, 1850 (13 & 14 Yict c 41), s 12 
t) 8 At 9 Vict c 18 

Chancery Amendment Act, 1868 (21 A 22 Virt o 27), s 3, ynir-ji \ 
KyJD>n-TayUir and IfarA, [1899] W N 141 

Chancery Begulation Act, lbo2 (26 A 26 Yict. o 42), s 2, Tatea v 
£^n-Tayhr and Wark, aupra 
® TEdw 7,0 29 

(e) Ihid , 8. 35, aaaJh actor y Sutton Lodge Chemical Co (1888), 6 B P 0 184 
(<Q Judicature Act, 1873 (86 ft 37 Yict c 66), b 18 (2) Sy the Court of 
dtantaxy of Lancaster Act 1854 (17 ft 18 Yict c 82), a 1, the Chancellor of 
the DiMiny and the two Loras Justices of Appeal were constituted the Court of 
ApMd m Chancery of the County Palatine, with an appeal thence to tho House 
of liOrds bhtd , a 8) The Judicature Act, 1873 (36 ft 37 Vict c 66), bl 18, 
transient this lunsdiction to the Court of Appeu (see p €2, ante), and the 
sechoio* ef the Act ot ]8o4 were repealed by the Statute X<aw Bension and 
Civil Pmeedttre Act, 1881 (41 ft 46 Viot c 69) 

^e) Appelhtte Junsdiction Act, 1876 (39 A 40 Yiot c 59),s. 3 As to appeals, 
am lee y NitUaU (1879), 12 Ch D. 61, 0 A , Kerahaw v VtJxra (1868), 3 
CSi. A|)p 613 



Pabt XV.— Palatin* Cotntia. 

Sub-Sbot S^-Judga 

260 The Chancellor of the Duchy and County Palatine formerly 
exercised ]udicial functions The appointment now, huweveri is of 
a political nature, and cairiea with it as a i ale a seat in the Cabinet. 
The Vice'Chanoellor, with the exception of ceitam inteilooutoiy 
matters (/), performs all the judicial functions He is appointed 
on the nommation of the Chancellor of the Duchy by lettt'ra patent 
from the Crown, which aio oxpieased to be duiing pleasiuo, but 
in point of fact aie quam diit se bene geaeetit Whenever the office 
of Chancellor of the Duch\ and County Palatine of Lancaster 
becomes vacant, the Vice Chancellor continues in office subject 
to the powers of the succeeding Chancelloi (g) 

SuB-SsOT 4.— Procedure, 

261 The Chancelloi of the Duchy and County Palatine has 
statutory poweisf/t) to make lules of procedure subject to the 
approval of the authoiity foi the time being empowered to make 
rules foi the Supicme Couit Under these powers rules of piocn- 
duie have been mado(i) which assimilate the procedure of the 
Palatine Court to that of thu High Couit of Justice Buies have also 
been made imdoi the Settled Instates Act, 1877 (k),the Settled Land 
Act, 1882 (0, and under the Trustee Act, 1893 (w) Theie are also 
1 ules dealing w'ltil court fees (n), solicitors’ costs (o), suitors’ fund 
and fee fund arcounts (p) The Chancellor of the Duchy has 
powei to make lulcs regulating proceedings under the Con* 
veyancing and Law of Pioperty Act, 1881 ( 7 ) 

In ca^-es wheie anv of the iiarties are out of the jurisdiction of 


(/) The Chanoo^ of Lancister llulns, Old 48 

Cliaucery of Lancaster A(t, 189(1 (03 & 64 Vict c 2 O, s 7 

(A) Com t of Chancery of Lam osier Art, 1850 (1.1 & 14 ^ ict c 4.4), bs 1—1, 
Chancf‘iy of Lancaster Act, 1890 (63 & 64 Vict c !jj), 8 6 

(i) The Chancery of Lancaster Eulos, 1884, which were amend* d by the 
Chancery of Lancaster Rules, 1887, by a genoial order and rule doted 19th 
Decemboi, 1893, and by the (Chancery of Lancaster Rubs, isg4 ThoHO iuKim 
are printed us now m lorCie in Statutory Rnlea and Oiduin Roviaed, Vol VI, 
Lancaster, pp 23, 223, Snow and Winstanlcy, Chancery (Wit of Lancasier, 
p 42 

(1) '0 & 41 Viot c 18 (Settled Estates Ac t, Chinceiy of Lancaster Orders, 
1880, Statutory Rules and Orders Revised, Vol VI, Lancaster, p 1, Snow 
and Winstanley, p 205) 

(/) 46 & 46 Vict c 38 (Settled Land Act, Ohincery of Lancaister Rules, 
1883, Statutoij Rules and Orders Revised, Vol VI, Lancaster, p 12, 
Snow and Winstanley, p 212} 

(fli) 66 & 67 Vict c 63 (Rules under Trustee Act, 1803 , Statutory Rules and 
Orders Revised, Vol VT , Lancaster, p 2o8) 

(n) See Statutory Rules and Orders Revised, Vol VI, Lancaster, pp 2J i, 
243, 267, Snow and Winstanley, pp 218, 244 

(o) See Statutory Bales and Oiaeis Revised, Vol VI, Lancastor, pp 2 
243, Snow and Winstanley, pp 229, 244 As to costs and court fc* -t •'oe 
Orders of 27tii and 28th November, 1884, and Be Mancheeter Bail Ice Slatutg 
and Supply Co , [1900] 1 Ch 571 , 0 A 

ip) See Statutory Boles and Orders Bevised, YoL VI, Lancaster, pp 244, 
255, Snow and Wiust^ey, p 246, Statutory Buies and Oidcm, 1908« 
Addenda, pp 1009 1010 

(j) 44 A 45 Vict a 41, 8 69 (9) 
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ssoT Si the court the Court of Appeal may either direct the cause to be 
COuuwcnr transfei red to the High Court or service to be effected out of the 
Con4 Iff tile jurisdu tion ( 7 ^. Where a decree or order of the court caimot be 
enforced because the party to be bound thereby is out of the juris- 
(Wtmeof c[,ction, it can be enforced by making it an order of the High 
lisncastsr. (iourt(«). 

The Vice-Chancellor has power to hear mterlocutory matters 
out of the jurisdiction (a), but he can only hear causes out of the 
jurisdiction by consent (&) 

Sub-Sect 6 —Offieert 

Officers 262 Tliore IS an Attorney-General of the County Palatine and 

Duchy of Lancaster There are three district registrars of the 
Liverpool, Manchester, and Preston districts respectively, i^ith one 
assistant registiar at Liverpool and two at Manchester The 
legistrars are appointed by the Chancellor of the Duchy and 
County Palatine, and hold office during his pleasure. The regis¬ 
trars in the Palatine Court perform the duties which the Masters 
of tho Supiemo Court (Chancery Division and Taxing Office), the 
Chancely Registrars, and the clerks in the Cential Office perform 
in the High Coiiit(t) 

Tlicio is also a comptroller, who is appointed by the Chancellor. 
Ills duties arc to check receipts and payments of suitois’ moneys 

Tho other oflicors are a seal-keeper and a cursitor (d) 

Scer 3 —Chancelp Cmut of the County Palatine of Durham. 

Sub-Sfot 1 — CoruUtuttm, 

OuihRm 263 Even before the Norman Conquest the bishops of Durham 
rhancpry nppear to have claimed palatinate or gucui-palatinate rights and 

juiibdictinn This piesciiptive franchise was confirmed by charters 
of William the Conqueror, William Bufus, Henry I, and 
Homy II (c) In the reign of Edward I Anthony Bek, the then 
Bishop, was summoned to appear before the King’s Justices under 
the Statute of “Quo Warianto "(/) to show how he held his franchise, 
and on his refusal to appeal his franchise was seized into the 
King’s hands in the name of distress. The Bishop appealed to the 
King and his council m Parhament, who held that he was entitled 


(r) Court of Chuncery of Iianoaster Act, 1S04 (17 & 18 Vict. 0 82), a. 8 See 
lU \i (ftmough, Set genaon t JSe/ot (1883), 24 Ch D 280,0 A,, Cooker Smith 
(180C), 44 Ch D 72, C A , Waltham v (iiwitrr (1865) 3 W. E 352, Walker r. 
DwifU (1887), 87 Ch D 188. C A 

(4)) Court of Obanoery of Lancarter Act, 1850 (13 Sc. 14 Yict 0 43), s. 16 
<a) lhd.% 13 

(6) (Blaau>^^ of Lancaster Buies, Ord S3, tr 1, 2. 

Ikad On\ 48 

Qtmtifcora (clmet de eureii) were rletka of the Court of Chancery who 
out wnta, aoe title Aorioir, Yol I. p 83 

(f) 4 Oo Inst 218 See also Bishop William de St Ganleph^ ahartm* to 
coBTent «i Durham flOS2). Begistrum Palatmum DuneloMUM, Yol X, 
pp Ixvi •odxmu. See aisu Wdliamson, Palabne Court of Durham Act 1889, 
pp 3—14 

(/) 18 Edw. 1, Statute “De quo Wanmiito'" (1289—1290) 
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to Jwa n^aha between Tyne and Tees, and in Norhamabire and BweD'tt 
PfldlfTig tnn . In 1886 the yarn regalia of the Bishop of Durham Qianoi^ 
were transferred to the Crown (p). The only one now sumving is Cwirt of Ibt 
the Court of Chancery of the County Palatine of DurhaiOi the - 

exercise of the jurisdiction being now assinulated to that oi Ihe 
High Court of Justice {h), — 


SuB-SscT 2—(Tumtitclton 

964. The jurisdiction of the court is unlimited m amount, but JurlKliction. 
limi ted in area to the county palatine, which ceitainly includes 
the whole of the piesent county of Durham, and possibly other 
districts (0 The jurisdiction apaitfrom statute is the old juris¬ 
diction of the High Court of Chancery within the county paUtino, 

This 18 a jurisdiction in personam over the person within the area 
of jurisdiction, extending, in effect, to propeity uheievoi bituato(/.), 
but enfoicoable only, apait from statute, against the person, and 
not the property. This jurisdiction has been supplemented by 
statutes enabling orders of the Palatine Court to be enforced by 
making them orders of the High Couitof Justice (f), empowering tlio 
court to deal with the property of infants and oilier pei sous nndui 
disability, tlie administiation of assets {in), giving to it the summaiy 


(a) Duiham (County Palatiii^ Act, 18.1G (6 & 7 Will 4, c IB) Th« jmwdiction 
of the Ohanoory Court and IhS Court of Ploaa woa not alteii'd bv this Act The 
lunsdictioii of the Oouit of Pleas was tnuislrarod to the HikIi Court by the 
.Tudiottture Act, 1873 (36 & 37 Vict c 66), s 16 flao p 62, ante, and title 
CowetTirurioiiAi. Law, Vol VJI,p 216 

(h) Palatine Court ot Duiham Act, 1869 (62 A 63 Vict o 47) 

0 Durham (County Palatine) Act, 1836 (Q & 7 Wdl 4, ( 19), doftnos ' county 
of Durham” as “including the detached parts of Oraikshire, Bedliiigtonsluin, 
Norhamshire, Allertonshno, oud Iblandshue, aud all othei pi ices hoielofoio 
wi^n the juns^otion of the Bishop of Durham, in nght of the wnd county 
palatioe ” It has never been decided what the effect up m this is of the emu t- 
ment of the Counties (Detached Ports) Act, 1844 (7 A 8 Vict o 611, annexing 
deta^ed ports of counties to the couuty of which it furois part foi the put poses 
of parliamentary elechons It is, howevei, suggested that an Act of this natme 
would not effect the jvra reqalia without express enactment 'J’lio I’ahtino 
Court of Durham Act, 1889 (62 4 83 Vict o does not dohno tho an a over 
which the court has jurisdiction 
,{ifc) Longdendale Cotton Bjnnmng Co (1878), 8 Ch. D 150 

(l) Palatine Court of Durham Act, 1889 (62 & 63 Vict a 47), s 3 

(m) Pnd, s 6 The powers conferred on the couit by this eimitinent are 
under the following statutes —^Beal property of infants Debts Itecovorj' At t, 
1880 (11 Geo 4 ft 1 Will 4, c 47), s 11, Infants’ Piopwty A(t. IhiO 
(11 Geo 4 & 1 Will 4, o. 65), SB 10, 17 ; Debts Recovery Act, 1889 (2 ft 3 Vitt 
0 . 80), Land Diwnage Act, 1845 (8 ft 9 Vict o 56), es 3—6, Paititiou A(t, 
1868 (31 ft 32 Vict c 40, ■ 3 (see, however, Partition Act, 1876(39 & }'> 
Vict a 17), s 6), titled mtates Act, 1877 (40 ft 41 Vict o 18), ss. 4, 10, 4'», 
Conveyancing and Law of Property Act, 1881 (44 ft 46 Viot o 41), bh C, 
42. Settled Land Act, 1882 (16 ft 46 Vict c 38), ss 59, 60. Peisonal pioj*' i'y 
of infants Legacy Duty Act, 1796 (86 Geo 3, c 62), s 32, Trustee Act I S i3 
(66 ft 67 Vict 0 63), ss 28, 28 Mamage settlements of infants Infaut 
Settlements Act, 1866(18 ft 19Viof o 43) Maintenance of infants Tn/ants 
Property Act, 1830 (11 Geo 4 ft 1 Will 4, c 65), a 32 Pioperty of felons 
Forleituie Act, 1870 (33 ft 34 Vict c. 28), s 28 Investment of moneys 
of persons under diuhihty Copyhold Acts, 1841, 1643, 1862 (1 ft 5 Vict. o. 3 
a 73, 6 ft 7 Viot o 23, a 14, 16 ft 16 Vict c 61, ss 22, 80), which ace no v 
f 0 pealcd and contained in the Copyhold Act, 18B4 (67 ft 68 Vict o. 46), see 
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juiisdiction of the High Court (n), and the High Court jurisdic¬ 
tion (o) under the Chaiitable Trusts Acts, 1853 to 1869 (jn), and also 
the jiuisdiction (q) under the Partition Acts, 1868 (r) and 1876 (t), 
the .Settled Estates Act, 1877 («)» the Conveyancing Act, 1881 (o), 
nnd the Settled Land Acts, 1682 (b) and 1884 (c) There is a^u 
jiiiisdiction und(i the Trustee Act, 1893(d), and the Judicial 
'I’lUBtee Act, 1896 (e) As in the case of the Chancery Court of 
Lancaster, the jiiiisdiction is concurrent with that of the High 
Court of Justice (/) 


Sub Sect 3 — Judges 

266 The Chancellor of the County Palatine of Duiham is the 
sole judge of the couit 

He is njiiiointed by wairant under the rojal sign manual (<?) 


titlo CoiYHOim, \ol VJII, j) 121, Defence Acte, 1B42, 1800 (5 & 6 Vict 
r 91, H 2o, JJ & 24 Yict o 112, b 20), Ec<l« siaHtical Ihmbes M Besidencti 
Alt, 1842 (5 A 0 Yiot c 20), Uousm;; of tlio Wot king Classes Act, 1890 
(ri> & 54 Vict 0 70), B 20, Siliodule, r 20, LiukIb Clausca Consolidation Act, 
is 17 (8 A 9 Vict c 18), s 09 Ailmiiiistiation of assets Judicature Act, 
1873 (30 A 37 Yict c Oo), ss 10 o4, Judiioturo Ait, 1875 (38 & 39 VlCt 
C 77), s 10, llinkiuptcy Act, 1883 (4b A 47 Vict c 52), s 125 
(a) Palutino ( ouit of Duiliaiu Act, 1SS9 (o2 & o3 Vict ». 47), 8 7 Tho 
powers coiifoiied on tho couit b} this sertion oio under the following statute** 
Cestui (jiio vie Ait, 1707 (6 Ann c 72} s 1 , liuw of l*iopoit> Amoudinnut 
Acts, 18o9 and 1800 (22 A 21 Vict i 35 23 A 24 Vict r 18) , Maiiiuge Act, 1823 
(4 Geo 1, c 72), B 17, Oiisloii> of Jniints Ait, 1873 (36 A 37 Vict i 12), s 1, 
Guuiditnibhjp of Intniits Ai t 18(>0 (19 A 50 A ict t 27) , Comp mies Acts, 1802 
and 1807 (27 A 2b ^ict ( 89, 30 A 31 Vict e 111), see now tho CumjiamoB 
(Consiiliilntion) Act, 1908(8 Kdw 7, c 09), anil title Comi'vmls, Vol V , 
Moitgugo Dobentme Acts, 1805 and 1870 (28 A 29 \ict r 78, 13 A 34 Vict 
c 20), Hallway Companies Act, 1807 (AO A 31 Vict c 127), Life Assiiiau e 
Coiupanies Aits, 1870-2 (31 A 31 Viit t 61 , 34 A lo Vict c 58 , 35 A 3b Vict 
I 41), LiiidsLluu*<tsConsohditun Acts, 18l'> and 1800 (8 A 9 Vict c 18, 23 A 
21 \itt r 10<>), Puhlii Money Diuniiigo Alt, ISlb (9 A lOVut c 101), Improve 
inont of Lind A't, 1804 (27 A 28 Viit c 114), b 21, Pines and Eecoienes Ait, 
1811 (3 A 4 "Will 4. i 74), 8 48 , Declaiation of Title Act, 1862 (25 A 26 Vict 
i (>7), liand Hegisti> Act, 1802 (25 A 2b Viot c 5i), Judgments Act, 1864 
(27 A 28 Vict c 112), Voiiilor and Puichaser Act, 1874 (37 A 38 Vict c 78), 
s 9, Muiiiod Women’s I'lopcitv Act, 1882 (45 A 46 Vict c. 75), as. 10, 17 , 
Land Tat Eoiloinption Ait, 1802 (42 Goo 3, c 110), Local Loans Act, 1875 
(3S A 39 Vict ( 83), Customs Consolidation Vet, 1876 (39 A 40 Viot c 36), 
s 4>>, Ailntmtion Act, l.s89 (j 2 A 53 Vict c 4'i) 

(o) Palatine Court ot Durham Act, 1889 (52 A 53 Vict c 47), s 9 

(p) 16 A 17 Vict c 137 , 18 A 19 Yict c 124 , 2 1A 24 Vict c 136 , 25 A 26 
'Vict a 112) 32 A o3 Vict 0 110 The couit has albo inherent lunsdiction to 
cuntiul chaiitnblotiusts,but this]uiisdichon is onl] exercisable by lufonuahoo 
an tho name of the Attoi noy-Genoral 

( 0 ) Palatine Court of Durham Act, 1889 (52 A o3 Vii^ c. 47), s 10 
r) 81 A 32 Viot c 40 
39A40\ict c 17 
40 A 11 Viit c 18 
a) 44 A to \ ict c 41 - 
45 A U> Ymt i ,>S 
i)' 47ft48\iit c IS 
(d) 36 4 fi? Vict c 5.J, s 46 
tc) o9 A M Viot ( 3o s 2.* 

(/) tyse p 52, n«8 

(y) 8^ LoHiUm Ometit, dlst October, 1905, p 7248 
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• bvii>SECT. 4.—jProeedMre. 

266 The Chancellor has a prescriptive power to regulate the 
procoduie of his court, and fnither, with the concunonce of the 
Lord Ohancelloi, power to adapt and modify the Itules of the 
Supreme Coui t to i^e Palatine Court Qi) 

The Chancellor has juiisdiction to hear mteilocutoiy matters 
out of the jurisdiction (t) 

In case of any person who has entered an appeal ance, or 
come in, or otheiwise submitted to the juiisdiction of the court, 
the ChancelloL may, upon special apjilication, make an oidcr for 
service of piocesa on him out of the 3 misdiction(A.) The soivice 
of bubpocnas on wituesbes out of tho juiisdiction is valid (2) 

267 The Chancery of Durham Rules, 1889, woie made by the 
Chancellor on the Ibt Pebiuary, 1889, and weie amended by lulos 
made the 6th July, 1889 These lules aie now in force An oi dei as 
to court fees and another ns to bohdiois* costs wcio also made by 
the Ohancelloi on tho 1st Eebiuai^, 1880 (in) 

268 There is an appeal fiom the Tnlatme Court to the Court 
of Appeal, and thence to the House of Loid8(i() 

faiBSioi b—OJjMrs 

269 There is an Attorney-General, a Sohcitor General, a con 
voyancing counsol, and a registrar of tho court, who is appointed 
by tho Chantellor and eveicibcs the functions of a Master of tho 
Supieme Court (Chancoiy Division (o) and Taxing Ofhco)(p) and of 
a Chnncoiy Rogistiar etc Ho also has the ciifatody of dooumonts 
etc (q) Tlieio is an appeal from the Begistiar to tho Chanoelloi (r) 


Part XVI.—Courts of the Ciiique Ports. 

Sect 1 —In Ueneial 

270 Very little romainb of the foiuner jurisdiction of the 
Lord Warden of the Cinque Ports («), whose civil juris- 


(/«] P Jahue Ouuit of Diiih irin At t, (o2 Si 51 ViCt c 47), a I 
(t) Ibid 4 
{k) Ibid , 8 2 

(l) J bid , B 5 

(m) These rules, which are adapted from the Euloa of the Sumetua Court, are 
printed and put ou sale They were made under tho Chancellor’s preacnjttivn 
power, and not under thejioueia conferred by s 1 of the Act of 1889 

(n) Palatine Court of iJuiham Act. 1889 (o2 A fid Vict c 47), 8 11 'lli« 
change that this enactment made in the appeal was to aubatitute an i^eal in 
the £at instance to the Court of Appeal for an appeal direct to the House of 
Lords. 

(«) The Chancery of Ihirbiun Buies, 1689, Ord 4fi, 

(p) Ibtd , Ord dO, r 11 
(j) Ihd , Frelimioary Order. 

(rl Ibid , Ord. 46, r ^105 

W The privileged ports woie oiigiually throe in number Dovn, ** indwitb, 
and Bomuey uuihngs and Hythe were added by Wilhoia the Couqueior, and 
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diotion (/) was abolished, except as to salvage, in 1855 {a) A 
commihbion for the panishment of offences may be issued (b), 
directed to the Lord Warden jointly with the admiral or admirals 
or his or their lieutenant, deputy or deputies (c) The Admiralty 
Court of the Cmque Forts (d) is also preserved (e). 

271 Justices are ajipointed in the five ports and two ancient towns 
and such of their members as are boroughs, as in the case of other 
boroughs The Ciown has power to appoint justiees having 
jurisdiction throughout the whole of the libeities of the Cinque 
Foils other than in the towns of Bye and Winchelsea and their 
oorpoiate nieinheis, except for lieensiDg puiposes theiem or 
matters which go before the genoial sessions of the Cinque Ports, 
ancient towns, oi corpoi.ito members (/) 

SncT 2 - SaJvaqe Commishionei» 

272 The Cmquo Ports Sahage Commissioners consist of thiee 
01 moie pel sons fiom each of the Cinque Foits, two ancient towns, 
and their members appointed by the Loid Warden They have 
juiisdiction to decide on all claims made by pilots, hovelleib, 
boatmen, and otheis for services lendtuod to ships, foi caiiying 
anchors oi stores to ships, or picseiving goods oi meichandisc 
wrecked, wiihm the jurisdiction of the Cinque FoitbC'i) An appeal 
hoB either to the Cinque Foits Adiiiualty Couit oi to the Admiialty 
Division of the High Court (h) 

'I’ho Lord Waiden, the Lieutenant of Dovei Custle, the deputy 
waiddis of the Ouiqiio Foils, and the judge of tho Cimpie Forts 
Adinualty Couit have tho same juiisdiction (i) 

Wintlielsea mid Ujo were also added iM'foie the fiist yoai of lung Jolin (1190) 
Tlio JjOid W.iidt n or KeijKi of tlu» (Jinquo Foits {guai•liuhu% qutngue portHum) 
IS also the Const tide of Dovoi Custlo Lie is also udiiiHal, and is e\einpt from, 
the jIIIisdiotion of tlie litirli Oouit in the ojcorouie of its Admiialti iiiribdiolinu 
(iCo lust 02<]) llie bound Hies of the junsdittion of tho Loid Wardeu aro 
ft om tlio puuil called lied CliH, ostwaid of booioid, in tho county of Sussex, along 
tho coast to Fivdbhum, thence across the water to Shellnoss Foiiit, m the Isle 
of Shejipuy, thence to bhee Bacon, thence in a direct hue to Biightluigsca, thence 
along the shoro to 8t Ossyth, lu Essex, thence along the shuio to Mo/o Towei, 
and thence back to Hod Oliif by way of an imaginary line in the sea (Cinque 
Foits A< t, 1S21 (1 & 2 Geo 4, 0 76), b 18) 

(t) Thoio was a couit of chancery and a court of load manage fui tho 
regulation of pilots 

(<i) Giiiqne FnitA Act, 1855 (18 & 19 Viot c 48\ ss 2, 10. 

’5) Oflonies at Soa Act, 1531 (28 lien 8, o 1 1 ) 
e> Otiique Ports Act, It^l (1 A 2 Geo 4, C Tbj s 16 
cQ See as to this court, title AnmiuxiT, Vol 1 , p ld9 
(r) Mniiiupal OunxnraUous Act, 1882 (45 & 46 Vict o 50), a 256 See also 
Mtuiioipal Oorporatioiis Act, 1883 (46 A 47 Vict o 18), a Id, and Merchant 
l^jndag Act, 1804 (57 & 58 Yict c 60), s 571 
(A Unque Forts A(^ 1811 (51 Geo d, c d6) For the temtonal jurisdiction 
of tibe insticcB of the Cmqne Forts, see tho Municipal Coiporations Act, 1882 
(45 A Viot 0 60), s 248 

(g) Ctutoue Foits Act, Ib'Jl (1 £ 2 Geo 4, c 76), ss 1, 2, Merchant Shipping 
Alt 1804(57 £58 Viot c 60), s 571 

(A) 6 4 Bee The Uhirta de Marta (1856), Sw 106, Tha Elue (1859), 

6\\ 436 

(») IhtLt a 15, and tee utle AuMiBAXTr, Vol I, p 139, 
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SfeCT. 8. —The Courte of Shipway^ Bre/theihooA, and BveeBAnp^ 

S73 The Court of Shepway W was the ancient court in whidi 
the pleas of the Omque Poits were heard and determmod before the 
Lord Walden Its only remaining function is to be summoned on 
the occasion of the insolation of a new Lord Warden, and to have 
the patent of appointment read to the members of the court, end 
to receive his undertaking to maintain the franchises, libeities, and 
usances of the Cinque Forts {1), 

274 The Courts of Brotherhood (m) and Guestling (t?) aie courts 
which take cognisance of matters affecting the Cinque Foits and 
ancient towns, and the Ports and ancient towns and their momlicrs 
respectively 

The Couit of Brotherhood is first held, and then there is a 
general meeting of the Biotheihood and Guestling In the Com t 
of Brotherhood the mayor, two jurats, and two froeinen fiom each 
port or town sit, with the addition in the Couit of Guestling of a 
similar deputation fiom each corporate member The presiding 
officer IS entitled the Speaker, and the office goes by rotation 
through the five Poita and two ancient towns (o) These courts 
are now usually only held on the occasion of a coronation to select 
the bdions of the Cinque Ports who aie to attend and to claim all 
the piivilcges of the Cinquo Ports befoie the Court of Claims (p). 


Part XVII.--Borough and Local Courts of 

Record. 

Sect 1 — In Geneial. 

Sub Seoi 1 — Junadtefum. 

275 Besides the county courts (g), a large number of local 
courts of record have been established either by royal charter, 
or by local and personal Acts of Paihament or prescription 
Forty-two of these courts were abohslKKl in 1888 (r). The re* 

(A) Cana Quinquo Poituuni apud Shepwaj (4 Co Inst 224} 

({) Knooker, Grand Cuurt of Shepway 

(m) Brotherhood, in Queen EliSabeth^a charter called •* brotheryeeld general,” 
IB the joint asBOciabon and brotherly oommunity one with another of the Omque 
Porta and two ancient towns (Jeako, Charters of the Cuique Poits, p 90) 

(n) So called because the oorpoiate members are guosts that are invited to 
appMT and sit with the Porte and towns to consult (^ut the general stato of 
tneir affairs (Jeake, Ghiurters of the Omque Poita, p 91) 

fo) See Jeue, Charters of the Chnque Ports, pp 90etsfq 
(p) See p 117, (mtt The last occasion on which the courts were held was 
just before the coronation of His Majesty King Edward YII 
(a) The»e oonrts were established by tlie County Courts Act, 1846 (9 ft 10 \ ict. 
o 9S), to supersede the Courts of Bequest, and otluw oourts for the retovt rv of 
small ^bts, created under a great number of local and personal htaXuU s 'Hie 
coupty ooin^ are now regulated by ffie Ooun^ Ootuts Aot, 1888 (51 & 52 Vict 
0 48), and the County (^urts Act, 1903 0 Eaw 7 , c. 42), and the rules made 
chereunder. See title wuktt Oototh, VoL VIII., p 406. 

(r) Mniuoipa] Oorporabone Act, 1R81 (46 ft 47 Viet c 18). 
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mainder still exist, and although the greater part of them have 
been in abeyance for many years {s\ the corpoiations to which they 
were gianted can still be compelled by mandamus to hold them and 
to entertain pleas (a), mere non-user does not take away the 
jurisdiction (6) 

276 In 1885 (c) there was conferred on such of these courts not 
logulated by any local Act of Parliament as had not pieviously 
possessed it, and in which a barrister of five years’ standing acts as 
judge or assessor, juiisdiction to try actions of assumpsit, covenant, 
debt (whether by specialty or by simple contiact), trespass, and 
tiover, provided the sum or damages sought to be recoveied does 
not exceed £20, and actions of ejectment wherein the rent of the 
premises possession whereof is sought to be recovered loes not 
evceed £20, and upon which no fine is loseived oi made payable 

277 If the town council of a city or boiough, or a majonty of 
the latopayors in any paiish within the limits of W'hich a couit of 
local jurisdiction, othei than a county couit, is established, oi mto 
the limits of which city, boiough, or paiish the jmisdiction of such 
couit shall extend, pi Ghent a petition to His Majesty in Council that 
the juiisdiction of the local court be excluded in any causes wheieof 
the county court has cognisance, then after two months’ notice of 
the petition by public adveitisement in such city, borough, or 
parish, and in some newspaper therein circulated, if no caveat be 
entered oi countoi-petition presented, an Ordei in Council may be 
made declaring the exclusion of the jurisdiction of such local court 
throughout the whole oi any pait of the district assigned or which 
may huroaftei bo assigned to such county coui t 

If a caveat is issued or a counter-petition picsented, the 
m.ittoi 18 to bo refoired to the Judicial Committee of the Pi ivy 
Council for lepoit (d) 


(s) There are reports lu the Civil Judicial Statistics, 1868—1905, of twenty- 
fuur of those courts holding sittings 

(o) R V IJash7it/a Corimation ^IS22), 1 Dow & Ev (u o) 53 (m this case 
no rouit had boon hold tor fiftj-li^o jonrs), S v UV/s C(yri>oratwn (1836), 4 
Dowl 662 (m tins case no court had been hold fur two hundred years, 
uud it was alleged by the corporation that the form of procedure was unknown, 
but in onch cose a ntle ntai was made abMilute) in 1894 the Eecorder of 
Woiiestoi doubted whether he was the jnoper ladge of the Woicoster Court of 
I’leas, end lofuned to entoitam a plea for breach of promise of mamage (96 L T 
Jo 267) A inandumiis was applied tor on the part of the plaintm to compel 
the cuipoiation of Woi tester and their rocoider to hold a court and entertain 
the ploa A rule tit«i was granted on 13th March, 1894, and was directed 
to be seived on the Attoinpy-Gonearal (2tme« Newspaper, 14th March, 1894) 
On 7th May, 1894, the iiile unt was m'lde absolute after counsel fur the 
phuntifl and the coiporahon and for the Attorney-Qeneral had been heard 
No wpit of mandamus was actually issued on the corporation, and tlie Recorder 
acted on the oidcr 

(5) JU’ff e/ /a/e of Mnn v Cowley (1859), 13 Moo P C C 27 , E v 
Ifavmng~9ttO'Ilouer (1822), 5 B & Aid 591 
(r) MntUoipal Corporations Act, 1835 (3 & 6 Will 4, o 76), s 118 This 
luiisdiotion wan continued bv the Municipal Corporations Act, 1882 (4o *46 
Vict 0 . 5ft), a 185, which Act repealed the former Act See also the Borough 
and Loral Coorts of Itecord trt 1572 (35 A 36 Tiet c 86) 

(cf) County Oeurts Act, 1852 (Id & 16 Yiot c 54), s. 7, repealed and re enacted 
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276 His Majesty has power, by Order in Goancil, to enlarge the 
district of any inferior couit of record, or wheie any part of the 
district IS compiised witbin the jnnsdiction of any like court to 
contract the some, and to make any alteration or \ emulation for 
the holding or sitting of the court both as to tune and place, 
notwitbstandmg any provision in an> Act constituting tho court. 
No such Order can take effect in respect of any court not having a 
judge who is either a barrister or special pleader, or a solicitor 
who has practised as a solicitor for ten }eais(e) This poiior has 
never been exercised 

There is also power by Order in Council to confer on these courts 
the same juiisdiction in equity and in Admiialty ro8i>octively as any 
county court now has, or may heieaftei huve(./), and powoi by 
Ordor m Council on the joint petition of the council of a boiongh 
and of the justices foi the county in qiiaitor sessions to extend the 
area of the jmisdiction of a boiough civil court over any distiict 
adjacent to the borough within tho juiibdiclion of those quaiter 
sessions (g). Neither of theso powois has ever boon exercised. 

279 Inferioi courts of iccoid which have jmiwhction in equity, 
or at law and in equity, ami m Admiialty rospectivoly, have also had 
conferred upon them juiisdiction to entertain defoucos or countei- 
claims involving matter beyond tbeir jurisdiction so tar as they 
lelato to the demand of the plaintiff and to the dofemee theieto, but 
no rc hef exceeding that w Inch the court has jni isdii tion to administer 
can be given to the defendant upon any such counteiclaim Jn case 
of such a counteiclaim power is given to the High Couit on the 
application of either paity to older tlie tiansfci ot tho whole pro* 
coeding fioin the mfeiior court to tho High Couil(/i) 

The jurisdiction of these mfeiior couits to entertain countei- 
claims has been fuithei extended (t) so as to enable an inferior 
court to hear and detc'imine a counterclaim- (1) when the cause 
of action 13 outside tho local hmits of its jurisdiction, but is 
wilhm the limits of the juiisdiition of any other mfeiior couit of 
record (/.), or (2) when tho counteiclaim involves moro than one 


bjr County Courts Act, 1888 (ol &. 52 Vict c 43), a 7. Tho Oidcrs in Uoumil 
made under this power are rofenod to under tiie sevrral courts m rospoct of 
whioh they have been niaule Appatently (‘iders in Couiiul already mailo under 
this enactment are not aileoted or the recent increase in the limit ol the juris¬ 
diction of louuty courts to £100 (County Courts Act, liiOl (3 Edw 7, c 42), s <) 
(e) Hmall Debts Art, 1845 (8 A 9 Vut c 127), s 9 As to ooiuponsation «f 
oilicers and notice of the Older, see the section 
(/) Judiciture Act 1873 (36 & 37 Vict o 6(»), s 88 An inferior court has, 
as regards all causes of action within its junsdictioo for the tune being, poitcr 
to grant the same rehif, redress, and remed}, and to give offoct to everj d< ft ri 'd 
or oounteicbuin, in os fall and ample a manner a" might and ought to be dune 
mthe like case by the High Court (thd, s 89) Hee also Yearly Suincme 
Couit Practice, 1909, p 1314 

(g) Municipal Corporations Act, 1882 (45 A 46 Vict o 60), s 185 
(//) Judicature Act, 1873 (36 A 37 Vict c. 66), s 90 See ulso titlen ' tn mx 
COUBIS, Vol vni, pp 432, 434, Sxri-OFX AKS OoUM'SECI AIK, aid Yeaily 
Supreme Court Prachoe 1009, p 1315 
(») Judicature Act/1884 (47 A 48 Wt c. 61), s 16 

(4) Thu provisioii may he very far-nuching Thiu, if in an action m the Salford 
Hundred (^urt (which has junsdiction up to £50) a counteiclaim was nused 
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Bior.i, cause of action, as to each of which a separate action might have 
In Gwe ral been maintained being within the jurisdiction of the court, and the 
aggregate amount of the counterclaim exceeds the jurisdiction of 
the (uurt, or (8) when the amount of the counterclaim exceeds 
the juin-diction, piovided the plaintiff does not object m writmg 
within the presciibed time In addition, in any oa^e where the 
counterclaim involves matter bej'ond the jurisdiction of the court, 
the court may on such terms, if any, as it thinks just either 
adjourn the bcaung or stay execution on the judgment to enable 
any party to apply to remove the pioceedings into the High Court, 
or to enable the defendant to prosecute a cross action in any court 
of competent jurisdiction, and in default of any sucli application 
being made or action being brought the couit shall after the expira* 
tion of the time limited have jurisdiction to hcai and determine the 
whole matter in controveisy to the same extent as if the parties 
had consented thereta 

Application of 280 Tlio rules of law contained in s 25 of the Judicature 
Judicatuio 1878 (Z), as amended by s lOofthe Judicatuie Att, 1875 (wt)» are 

applied to inferioi couits (n) so far as the matteis to which they 
refer are cognisable by such coui ts 


Act, 187S, 

■ 25 . 


SuB-SKnr 2 —Vroudiuv and I'uurr to maKe Jluh$ 

Proccdnra 281 The piocediue in mfeiioi comts of locoid is genoially 
and rules BiiDiIar to that which existed in the superior com ts of common law 
before the passing of the Common Law Piocedure Act, 1852 (o), 
with the exception that all actions aie to be commenced by writ of 
summons (a) In some cases, however, rules regulating practice 
and piocedure have been made by the judges, and approved by the 
judges of thu superior courts In other cases Ordeis m Council 
have applied to particulai couits the provisions cont.uoed in the 
schedule to the liorough and Local Courts of Eecord Act, 1872 (5), 
and the provisions of other Acts 
All the powois uiidei which those Ciders were made (c) continued 
in force until 1883, when thov weie repealed, except the power 
of the Act of 1872, with the condition that where any repealed enact¬ 
ment had been extended to a local court by Order m Council such 

buRod nu a cansa of action ansiup wholly at Wnllingfoid, the section would 
give the ISallord llundied Court jurisdiction, whatover the amount of the 
OOuntori'aun 
(I) 30 A. 37 Vict c 06 
hnl 88 & 39 Vitt r 77 

(n) Judicatuio Act, 1S7S (30 & 37 Tiot o 6h), s 01 SeeA'tiw r ffaukcMworth 
0079), 4 (2 B D 371 See title CocKTV CouBis, Vol YIll, p 432 
{o) 16 A Ifa Viot a 76 

‘ Ifuiiicipal Cuiporations Act, 1882 (46 & 46 Yiot c 60), a 181 
35 & 30 Viut c 86 The schedule to tho Act has bmn applied to the 
lowing courts -Bnstol_Court8 of Tolrey aud Pio Foudre, Great Yarmouth 
Borough Ckmrt, Kingston hpon-Hull Cburt of Record, Ijoudon Mayor’s Court, 
Norwich iQuildhall Oourl, Poole Civil Court of Record, Scarborough Court of 
Pleas, 'S^irk Court of Record See under those courts, post 
(<) (TbmxxiAn Iaw Prooediire Act, 1862 (16 & IdYict o 76). s 228, Commoa 
Law Proosdure Act, 1864 (17 & 18 Yic^ o, l^^i * tt)6. Summary Pro¬ 
cedure (m Bills of Exchange Act, 1856 (18 A 19 Yiet e. 67), s 9, Common 
Law ftooeduxs Act, 1866 (23 & 24 VicL o. 126), a 41. 
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enactment should be constraed as if it 'were oontuned in a local 
and personal Act relating to such court (d) A power was 
Substituted to applj by Order m Council to any local oourt tiie 
provisions of the Judicature Acts and the Buies of the Supreme 
Court This last power has only been exeiciaed in tlie case of the 
Court of the Vice-Chancellor of the University of Oxford, and in 
that case only as to appeals (e). 

The procedure varied in different courts, but it was 
generally based on either the old practice of the Oouit of King’s 
Bench or on that of the Court of Coraraon Pleas, that is to say, 
by attachment of the goods or peisou of the defendant to answer 
the claim of the plaintiff But this procedure ceased m 18.18, 
when arrest on mesne process was abohshed (/) So that tho pro¬ 
cedure in those couits foi which rulos have not been mode since 
that date would not appeal to lie very doteiiniiiaio Probably, 
however, the next step after the service of tho wut of summons, if 
the defendant does nut enter an appealance, would bo to proceed in 
the case of actions of debt oi covenant hy distiess on tlie 
defendant's goods to compel an appearance («/), except in the cose 
of those conits \vhere judgment went in default of appoaianco. 
The object of compelling the defendant to appear is that in hia 
absence the plaintiff's complaint cannot bo boaid (/i) If appear¬ 
ance IB enteied, the ensuing steps would be decluiation, plea, 
joinder of issue, and trial 

The judge of a borough civil court, if he is a barrister of five 
years' standing, has powoi to make rules of procod in u to lie 
approved b> the recorder, if he is not judge of the coiiit oi does nob 
act as the judge’s deputy (t), and also l)> the Bulo Ooniniittee of the 
Supreme Court (A.) 

There is also powoi by Order in Council to make luloa (1) as to 
the appoinluuiit of deputy and assistant judges (m) 

Sub-Skct, 3 — Jpjieafs, 

282 An appeal lies from all infeiioi courts of lecoid to a 
divisional court of the King a Boneb Division on iiotiuc of 
motion (n) 


(d) Statute Law Bevuiion and Civil Procedure Act, 18SJ (46 & 47 Viot c 49), 
fifl d, 8—8 

(e) See p 18t, post 

^/) Judgments Act, 1838(1 & 2 Yiot e 110), s 1 Mosue process vae ilo 
wnt of capuu issued aftor tho wnt or other procees commencuig the action It 
was eo called because it came betw(>on the primary process and tho final proi <'•'<■ 
to execute the judgment Seo Tidd, Practice, lOtb ed , p 127, nute(a} 

M Wtlltam T Mfiffot (Lord) (1825), 3 B & C 772 

A) Ibtd atp 788 

0 Mumoipal Corporations Act, 1882 (45 & 46 Viot. c 60), a 182 (1), (2) 

(ft) Judicature Act, 1884 (47 A 48 Viot c 61), s 24 This appio^nl had 
formerlyto be given by throe judges of the eupmor courts oi ootnnion law 
(2 & Svici a 27, • 1), afterwards by thxbe judges of the JIiArh Oouit 
(Ifrinioipai Corporations Art, 1882 (46 A 46 Yict. e. ^), s 182) 

(l) Borough and Local Courts of Record Art, 1872 (35 A 36 Virt r 86), e 7. 

(m) Bee p 136, post 

(n) Darww v, tikutHhwofih, [19021 1 K. B 721 Pnor to tlni com it was 


m 
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Courts 


Seot. 1. 
In General 


Judges of 
local couits. 


All conditions precedent to the former right to bring error 
are si ill conditions precedent to the nght to appeal, and the 
objection must have been distinctly taken and brought to the 
atlciilion of the judge before verdict The objection also must 
be on a point which could have been the subject of a bill of 
exceptions (o). 

But it IS unnecessary to draw up a bill of exceptions (p) before 
verdict, or to have the same sealed by the judge, oi to comply with 
any other requirements in the natuie of procedure on which the 
right to bung erior depended 

Sub Sect 4 — Judge$ and SiUtng$, 

283 In very few of the charters granting these courts was there 
any provision made foi the judge being a professional lawyer But 
now where there is a locorder of the borough he is to act as judge, 
ex.cc])t wheie tho comt is regulated by a local Act of railiament, 
or where at the time of the passing of the Municipal Coiporations 
Act, 1886 ( 7 ), a barrister of five jeais’ standing acted as judge or 
assessor of the court In tliose cases wheie there was in 1885 a 
judge who was a bainsLer of five jeais’ standing the appointment 
of the judge is by tbe corpoiatioii In othei eases the ofticer of the 
boiough designated by tho cluuter 01 bj custom oi the eomt is to be 
the judge, aud power is given to the coiporation to appoint sueli 
ollicoi {i) 

If an Older in Council («) should be made enlaigmg the district 
of any lufoiior couit of lecord the judge of which is not a barrister, 
or a special pleader, or a soUcitor who has practised as such for 
ten yoais, the persons m whom the appointment is vested must 
within tliiee months of the Older in Council, at a meeting called for 
the put pose, appoint a judge qualified as afoiesaid, subject to His 


donbtful how far and in what manner appeals to the Iligh Couit lav from those 
infeiicn ccauls of lecoid to wliuh tho enactments as to ap;>na1s fiom rounty 
Loiuts bad nut boon 'ippliod by Older m Council under s 15 of the Judicature 
Act, 1S75 (J8 & 39 Vict e 77), and where there were neither any statute 
nor an} rules of the inlciior court regulating such appeals In 1888 a parha- 
mentaiypaper (Parliamentary Paper, 1888(0 187), continued by Pailiamentary 
Paper, 188b (C 187 I)) repoited that m some cases it was unknown whether 
there was an appeal, aud that in ntlnrs Iheie was none 
( 0 ) Darlow v Shiittlewarth, [l'M)2j 1 K U 7J1, at p 73J By the Inferior 
Courts Act, 1779 (19 Goo 8, c. 70), s 6, as ameiiibd hi the Imprisonment for 
Debt Act, 1827 (7 A 8 Geo 4, c 71), s 6, eiior or mpersedeat m the case of a 
verdict under £20, in any infenoi court of lecord, may only be brought if the 
defendant finds two sureties to assure the pioseoution of the appeal, and the 
payment of the debt and costs of the appellant if unsnocessful. 

(p) By the Judicature Act, 1873 (36 <& 37 Yict o 661, s 69, Sched XLIX , 
repetdedby the Judicatuie Act 1875 (38 & 39 Yict c 77j, e 16, billsof exception 
and prooeedinss in ciror weie abobshed so far as regards the High Court 
(fV 6 4 6 Will 4, c 76 

(r) Mtmicipal Corporations Act, 1882 (45 ft 46 Vict c 50), sa 175, 176 In 
1894 the Berorder of Wor'^ster had doubts as to the meaning of this enact¬ 
ment, and xefnsed to hold the Oouit of Pleas of the borough A mandamus, 
however, was applied for, iuhI a rule absolute made commanding him to hold 
the court (see 96 L T Jo 2<»7) 

(s) Under the Small Debto Act, 1845 (8 ft 9 Yict e 127), s. 9. 
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m 

Majesty’s approval, and m default of such appointment His Majesty Rkct i. 
has power to appoint a duly qualified judge (a) In General. 

Every judge oi assessor of a borough civil court other than the — 
mayor holds (?>) his office dining good behaviour. 

284. The recorder has power given to liira to appoint a barrister Deputy 
of five yeais’ standing to act as deputy for him at the present or J'wJg™ 
next court or com is 

The Crown is empowered (r) by Order in Council to make rules 
as to the appointment of deputy judges and assistant judges This 
poiver has been exeicised by an Older m Council of 26th June, 

1878 (d), which lequiies the appointment to be in willing, specify¬ 
ing the reasons for, the extent of, and the duration of the appoint¬ 
ment, and that it shall be approied by the Lord Chancelloi 

The authonly having the appointment of a recordei has power 
to appoint a deputy if the reeoidei is unable to do so (/•) 

285. The Lord Chancilloi is einpowcrod to lemove any judge RpmoMilof 
of an infeiior court of recoid for misbehaviour or incapacity (/). jiulgeH 

286 The couits aie diiecled to bo held for the trial of issues BittmgRuf 
of fact and of law four times ot least in each year, and with no court# 
gioatei interval than lour months between two consecutive couits 

Subject to tins piovision, in cases where the recordei is the 
judge, the couit is to bo held when the lecoider thinks fit oi the 
Societalj of State for the Home Lepaitment directs (g) 

SIiBSect 5—Juries 

287 All bill gCRScs are, unless exempt or disqualified, qualified furiai 
and liable to seivc on juries foi tho tiial of issues m the boiongh 
civil court The cleik of the jicaco and tho registiar of the borough 
civil couit are dnected to summon a sufficient numbei of persons 
qnahlied and liable if there is any cause to be i lod at the borougli 
civil couit No person shall bo summoned to serve as a juior 
more than once a yeai (either at quarter sessions or m the civil 
court) until every person qualified and hablo has been summoned 
Non-attendance oi wilful witlidiawal is jpunishablo by hue at liin 
discretion of the court {h) 

Sub Sect 6 —Ofufre and Feea 

288 Corporations are under the obligation to appoint a registi ai omcpra anrf 
for the borough cnil court, who is to be either the town clerk oi i f**"* 
separate officer, and also other requisite officers (0 

(a) Under the Small Debts Act, 1845 (8 & 9 Yirt c 127), r s 

(5) Mtuucipal Ckirporafions Act, 1882 (4S & 46 Yict o 50), s 177 

[cj Boroagn and Local Courts of Becord Act, 1872 (35 & >i6 Yiet c 86) h 7 

(d) Statutory Eulea and Orders Bevised, Vol YI, Inferior Ooiirt, Knf.liiid, 

P 

(e) Becorders, Stipendiary MagxstrateR, and Cleiks of the Peace A(t 1906 
(6 £)dv 7, c 46) 

(/) SraaU Debts Act, 1845 (8 4 9 Yitt e 127), s 10 

Municipal CorporationB Act, 18S2 (46 & 46 Viot c 50), s IRO 
(h) TMd , 8 186 lAs to jurors in the Oinqne Forts, see s 21S ((>), which, 
however, only menttons quarter sessions See generally title Ji i ni 
(t) Municipal Colorations Act, 1882 (45 & 46 Yict c 60), s 178 (1), (2) 
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The town conoeil are empoweted to fix fees Bul^'eet to the 
approv.il of the Home Seeretary. If fees are not so fixed, toej Bxe 
to be the same as those taken before 1835 (k). 

Sub-Se(JT 7 —Remnval of Caiuet 

289 The removal of causes from mferior courts of record into 
the High Court is effected bj -writ of certioran issued to the mferior 
court of record (1), directing the record to be removed into the High 
Court (m)k Cettiman always lies except where taken away by 
statute (n) It appears, therefore, that any action m an mferior 
court can be lemoved into the King’s Bench Division at any stage 
before judgment (o) In addition to removal by cettKyran, any 
pioceedings in an inferior court in which the defence or a counter< 
claim involves matter beyond the jurisdiction of that court may be 
transfoned to the High Court on an order of the High Court or a 
judge thereof, which may be made on the application of any party 
to the proceedings (p) Judgments of an inferior court may be 
removed into the High Court for the purpose of execution (g). 

Sect 2—Courfs of Pie Poudie. 

290 Courts of pie poadre(r) are in many cases granted to 
boroughs in thoir charter These courts, which are courts of 
record, had jurisdiction to decide as to all manner of contracts, 
trespasses, covenants, and debts done within the time of fairs or 
maikets and within then piccmcts. The jurisdiction only extends 


(k) Itfunicipal CorporallOnR Act, 1882 (43 & 40 Vict c 50), 8 178 (1), (4) 

{l) There woie two modos by wbuh causes in the uifenor courts could be 
removed mto the superior rouits at Wobtnunslor The first was by cerftorari, 
and the second by a writ of habeaa eorjma cum cauaa, which lay when the 
defendant had been attached by his person or arrested on mesne process, and 
was directed to the ofifu^r in whose custody he was to bruig him im and 
surrender him to the niaishal of the King’s Bench or the warden of the King’s 
prison It also lay to his bail for the same purpose Since 1838, when mesne 
process in lufenor comts was abolished by the Judgmoats Act, 1838 (1 & 2 
Vict 0 110), Ibis mode of remoi il by habeas coryrus cum eauad la no longer m 
use (see Arohbold, iWotioe, 8th ed , p 1152} 

(m) formerly into the Chanoery or the King’s Bench (Fitz. Nst Brev 245; 
see also Archbold, Fiactice, 8th ed , p 1156) 

(«) Qoodtiyhttl Sadler V />r»ny (1823), 2 Dow db By (x b)407, Patterson i 
Qrailndge v Kadea (1824), 3 B & C 530 ** A wnt of certioran is a matter 

of course “, Symanda v Dtmsdede (1848), 2 Kx 533 As to eerttoran generally, 
•ee title Cbowh Pkaotioe 

M, Jt y Seton (Inhabtianh) (1797), 7 Term Bep 373 , JTemp y. Balne (1844), 
1 Dow dr L 885 


(p) Judicature Act, 1673 (30 S. 37 Yiot c 66), s 90 See title Oouimr 
OOUBTB, Vol Vin , p 434 

(o) infeiioT Courts Act 1779 (19 Geo 3, o 70), ■ 4, Jnd^ents Act, 1838 
(1 w^Tmt c 110), 8 22, Borough and Local Courts of Beoord Act, 1872 
(35 & 88 Vid e. 86), Sched 9, 12. And see titles ExsonnoK, JimoxBxra 
add OhpXks 

(r) Jptst poudre u usually donved from pea puheneataa (dusty foot) Dunee 
Barnngtoa, however, sugf^sts that the trw denyatiou u pitd puidaewai (eld 
Flench for ** pedlar") (OliseryationB on Statutes, Srd ed., p 382. See a^ 
Oneiat History of the Eneheh Constitution, Yol I, p 381, Carter, Ilmtoty dt 
English liSgal UksbtutKou, Ist ed , p 266). As to theseoourteeeeatat. (1477<8) 
17 J^w 4,0 2, 
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to questions arising at the particular fair or maiket in question, 
and not to ^ose ausing at any previous one If it appears 
that the cause of action is not within the jurisdiction of court 
of pie poudre, the plaintiff is remitted foi his remedy to the ordinary 
courts. The law administered m the couits of pie pondre is the 
law merchant The court of pie poudre is only authouaed to ait on 
a day for which the fair or market is granted by the chaitei, and not 
on any other day on which the fair or market may actually bo hold (•). 
The procedure m courts of pie poudre is simpie—pleas are begun 
without a writ, and an answer has to be made within a day, in 
many cases within an hour Pleas may be adjourned fioni hoiii to 
hour and from day to day Judgment may be deferred to the time 
of anothoi fair or market (t) Courts of pie poudre aie almost 
obsolete, except in the case of Biistol (u). 

Sect. 8— Cowt of th« Clah of the Maiheti 

291. There was foimeily an officer of the King’s household 
called the Gleik of the Markets of the King’s Household, who 
had jurisdiction to inquiie whethei weights and moasuios wuio 
according to the King’s standard oi no (u) The chaitois of niiiiiy 
boroughs contain a grant of a court of the Clerk of the Markets (k). 
By such a giant the jurisdiction of the Clerk of the Markets of the 
King's Housohold is ousted, and the corporation has jurisdiction to 
inquue of weights and measuies(c) m its couit of the clerk of the 
maikets. 

The Clerk of the Markets is entitled to a fee foi sealing weights 
and measuics, but not meioly for viewing them UI) 

Baer. 4.— Couits oj the Staple 

292 Some boioughs possessed a court of the staple («), iii which 
justice was administered according to the la \ merchant by iho 


Y B 22 Edw 4, 33 (B) 

m Seldeu Society, Vul XXIII, p 20 ** Socimilam naturaia oiine potlin 

luveru ati porcuBum iien debet dc bora in bompi adieindicixi etnou ultonua ’* 
B. O Conuna Bege Boll, 802, in 87a This was on ncc-ount of the nerd oI 
expedition “ propter persunaa qui ceterom babere debeut justiciain, siout aunt 
meicatorea qoibua oxbibetur iiiaticia popoiidious” (Bract f 334) 

(u) Selden Society, Yol XXIII, p 2o 

(a) He la to thia day called elenctu mercatt hoeptiti rem$, for of ancient tune 
there woe a oontmual market kept at the court gate (4 Co Inat 27d) 

(i) “ Le clerke de market eet aucict officer, et comet voire que touts, weigliti 
et measurea aoient accordant al aatanderd le roy, que demur in leacbeciuer a 
WeetS, et il tient court, et fait procoa al vicount, et bailies de lilies de rotururr 
panels auant liu a oertaioe jour, per que il inquireru de choaea luudenta a »>»> 
office *’ (Oromuton on (kiurts, p. 220) “ Thia officer bath a court wbi^ b« may 
iW keep, and Void plea tberem of that wbioh beloi^ to hu office . but it 
seems be can mflict no piiniabmont, nor proceed furtner (ban totake the pn nt* 
ment of the oBendmu, and then impoae Soe or amerciament upon them ai ("> ibug 
to the statutes " (Sheppard, Office of the Clerk of tiie Market, pp 118, 1 m) 

(c) 4 Oo Inst 274 


(•) Ae to oorpcHstions having a grant of tbu franchise, see post, undet the 
nunes «! sevwel ooiporationa 

(•) ** His word staple, anciently written estaple, commeth of the h ruuoh word 
edape which ngoifistV a mart or maikot ** (4 Oo lost 238} 
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Skct.4 
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Abingdon 


Alston Moor 


mayor and constables of each staple A statute of Edward III. if) 
enacted that merchants commg to the staple shonld be ruled by Ihe"' 
law merchant as to all thmgs touching the staple, pleas of land, 
howLver, were to be tiied by the common law A mayor of the 
staple and two constables were elected annually by the merchants 
aliens as weU as denizens , and two ahens weie chosen by the mer< 
chant stiangeiB to try causes touching such moicbants ig) When 
an inquest (]uiy) was had to try a cause it consisted wholly of aliens 
or denizens when both paities were aliens or denizens respectively, 
but half of aliens and half of denizens when one party was an alien 
and the other a denizen Qi) The mayor and the constables were to 
be sworn in the Chancery to do lawfully that which pertain unto 
them (j) These courts ai e now practically obsolete. 

Sficr 5 — Vai titular Coui ts (y) 

(i) Ahtugdon 

293 The Abingdon Court of Record has juiisdiction m peisonal 
actions up to i;iO(/0 It is dirocted to he held weekly There is 
a locorder of Abingdon, who is consequently judge of the couit(/) 

The proceedings aie os at common law under the old practice 
of the Buperioi couits before 1852 The couit has been m abey¬ 
ance since 1836 No rules of court or tables of fees are in 
existence 

There is also a com t of pio poudre (wi)» which had long been out of 
use in 1835, and a couii leet (a) 

(ii) AUlan Moor 

294 The Lords of the Admiralty are loids of the manor of 
Alston Moor, in tho county of Cumberland, and have theie a court 


(y ) htiitiilo uf tbo btaple ^27 Etlw <1 Biui 2), repoalodb^ btatuluLnw Utviaum 
Act, 186J (2b A 27 \i(t o 12<3) This repeal dues nut “atfect any principle 
or rule of law or oqult^, oi (slablishod j uiisdiction, furm or course of pleading, 
piiicticoor pioceduie, oi existing usage, fianchise, libcity, custom, privilege, 
restitution, eTomptioii, oflice or appointment, notwithstanding that the same 
r()S|>eotively may have been in any manner aihrmod, recognised, or denved by, 
in or fiom any enaotmoiit hereby repealed ’* The staple of wools, leather, 
wiuilfels, and lead were directed to be held at Newcastle-upon-Tyne, York, 
liincohi, Norwich, Westminster, Oanteibury Ohiohcstor, Winohostec, Exeter, 
and llnstol, and at Kaonnerdyu in Woles {ih%d , c 1), “ and because that 
moiohante may not often long tarry m one place foi levying ot their mer¬ 
chandises, we mil and grant, that sp^y right he done fi om da} to day and from 
htiAK to hour" {ilnd , c 19) 

(tf) Statute of the Staple (27 Edw 2. stat 2, cc 21, 24) 

(A) lha , 0 S 
m/Atd.o 2S 

(h Wheie a boiough referred to in this section has a recorder it is so stated 
iK This court is held under the authority of a charter of Queen ElizabeQi 
(Pot.Bol 7 Elm , Part IL (IfieS)) 

(A Htioucipal Corporations Act, 1882 (45 & 46 Yict c 60). as. 175, 176 See 
p 134. onfe. 

(m) Ssejp. 1<17, ante 

(n) This court is held under the authority of a dharter of Fhilm and llsiy 

H'at Eol 8 ft 4 Phil A Mir, Part VI (155^) Appendix to Beport of the 
muniQipal Corporations Ouminiasioners, 1835, I>, pp. 3—6 lnf(»iiiatior 

kindly given hy the town oleik. ^ p 215, jpott. 
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, leel (o) and view of frankpledge with a oonrt baron (p) and oostomuy 
' court ( 9 ). The jorisdiction extends to debts and amemaments up to 
M2, and to the assessment of damages done by the work^ of 
mmes and mmer^s within the said manor The judge is a oerkfied 
solicitor appointed by the Lords of the Admiralty, with a salatir of 
J£l0 a year There is also an oflScer of the court, with a Sfuary 
of £5 a year (r) The latest plaints entertained in this court 
seem to have been m 1895 (s). 

(ui.) Andover, 

295 The borough of Andevor, or Andover, has a coui t of record (<i) 
with jurisdiction over all classes of actions where the amount lu 
dispute does not exceed ^40 The court has apparently been in 
abeyance since 1812 (b) The borough has a recorder, who is 
consequently judge of the court (r) The corporation has also a 
court leet(d). 

(it ) Arundel 

296 The incorporation of Arundel rests on a judgment of the 
Queen’s Bench in the reign of Elizabeth (c) on an information of 
quo wananto, m which it was held that the inhabitants are entitled 
to hold a court every three weeks with a jurisdiction limited to 40s , 
and in that court to choose portreeves, constables, and sergeants* 
at-mace Appaiently there has been no action in this court since 
1798 (/). 

(t ) Banhttry 

297 The Banbury Court of Becord (<j) has junsdiction over all 
classes of actions where the amount in dispute does not exceed £40. 
The pleadings are as at common law under the old practice The 
court was held befoie the mayor or his deputy, assisted by the town 
clerk as assessor and registrar The court w s for a long time in 
abeyance, but was revived shortly before 1885, and the practice 
and machinery revised by Serjeant Talfourd, the then deputy 
recorder The borough has a recorder, who is consequently the 
judge of the court 

A copy of regulations or “ Ordynanoes for the Gourte and the 


( 0 ) See p 215, poet 
ip) See p 210, poet. 

(q) Seep 216,post 

(r) Parliamentary Paper, 1887 FC 187], Ixxxii 16J> 

it) Judicial Statistics for 1804, Parliamentary Papei, 1896 [0 82631 xciT 1. 
(o) This court is held under the authority of a charter of Queen'Elizabolh 
(Pat Bol 41 Ehz, Part XII, f. 23) 

(h) Appendix to Beport of the Mumcipal Corporationa Oomnusnoners, 1835, 
P&rtn,pp 1081—1088 

(e) Mun^pal Corporations Act, 1882 (45 & 46 Viot 0 60), ss. 175, 170 

id) Seep 216,poet 

it) 28 £liz, 22nd June, 1586 

(/lAppendix to Bepoit of the Municipal (Corporations (Tommissionerff, 1835, 
PkilL, p 669 

(y) court IS held under the authority of a ohartra’ of Qeorge I (Pat BoL 
4 Geo 1 (1718), Part YIL, No 1), oonfimuag charter 1 Mazy, gmnted 26th 
Jaamiy, 1554 

' H L—IX. • I 
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Courts. 


Shot. £ Offys's of the Same,” dated 4 & 5 Phil & Mar , is in eustence, as 
Fartietikr is a printed set of rules and forms dated 1841 
OoBrts The borough has also a grant of courts of pie poudre (h) daring 
the fairs and maikets, but these courts have long been disused (i). 
There is also a court leet(/£) 

(vi ) Barmoie Courft of Htgh J*tafe 

High Peak 298. The Great Barmote (Q Courts and the Small Barmote 
Bannote Courts of &gh Peak are ancient courts with jurisdiction relatmg 
Courta, jjQ mming rights and civil pleas in the King’s Field or King’s 
Fee(m) and other parts of the bundled of High Peak, in the 
county of Derby, where His Majesty is entitled to mineral duties 
These courts are now regulated by statute (n), and are courts of 
record (o) The judge is the steward, who is appointed by His 
Majesty under the seal of the Duchy of Lancaster, or nis deputj 
The qualification for the office is eithei being a barrister of five 
yeais^ standing, a special pleader of ten yeais' standing, or a 
solicitor of seven yeais’ standing (p) 

The ofiicers of the courts aie the head bai master and deputy 
barmasteis (q) Two Great Barmote Courts aie directed to bo 
hold at Moniash duung the yeai, but at present only one is held, 
about MidBuminer(7), and Small Barmote Courts at places fixed by 
the steward as they may be requiied(i{) The business transacted 
in the Great Baimote Court is the sweaiing in of the grand jury, 
and bills of diiociions, cross bills etc lelating to mimng lights (t) 
The jurisdiction of the Small Barmote Courts includes actions of 
title, trespass, and debt (m) This juiisdiction is not exclaei\e (v). 

Causes may be removed by enUotan on leasonable cause shown 
by affidavit, but not otherwise (w) 

The steward and grand juiy have pouei to make now lules and 
customs, with the approval of the Chaucelloi of the Duchy of 
Lancaster, for the better regulation of the working and carrying on 


f%) Soe p 13G ante 

(f) Appendix to Beport of the Municipal Oorpoiationa Commissioners, 1835, 
Parti, pp 9—15. Information kindly given by the town dork 

(k) ^e p 81fi, post 

(l) Barmote, i e. “baigh-mote ” Bargb=‘‘ a mine wbeicout of motalls are 

(W llobertson (1693), Pbraseologia Generalis 207) The privileges 
of the miners in High weie ascertained and confirmed at an inquisition 
lisld' at Ashbourne 1287 A n 


(m) The King's Field of High Peak includes the hheities of Oastleton, 
BradweU, HuoUow, Winster, Moniosh, Taddmgton, and Upper Haddon 

(n) High Peak Mining Customs and Mmeral Courts Act, 1851 (14 A 15 
Tiot. 0 94) See also title Mikes, Muterals aku Quabiues. 

t iltd, B 15 

Ibtd , BS 8, 4, 5, 15 
BS 9—14. ' 

Ibfonnatioir kindly given by the Bonnaster of the High Peak 
(«) Peak Mining Customs and Mmeral Courts Act, 1851 (14 A 15 Yict 
«. 94),». S. 
a nUL, SL 7. 
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of mines mthin the district, and for tiie guidance uid pzoteo- 
tion of the mines, and for regulating the practice and prooeedingi 
of the Great and Small Barmote Courts and of views aj^ other 
proceedings, and for the execution of any process of these coorteC^). 
New and additional rules and customs were made m 1859 wilder 
this power (y). 

The procedure as to grant of new trials, settmg aside judgments, 
and stay of proceedings is similar to that of the High Court (#). 
The issue of subpcenas (which may be served in any part of 
England), execution, and other matters are regulated by statute (#). 

(vu} Barmote Courts of Wirhsioorth attd its Lilmrties, 

299 These are similar courts to those of High Peak (a). They 
also are regulated by statute (b). The jurisdiction extends over the 
King's Field in the soke and wapent^e of Wirksworth, and also 
over hve other libeitie8(() The Crown has power to appoint a 
steward for the Wirksworth Barmote Courts (d), mid the persons 
entitled to the first estate of fieehold in the mineral duties payable 
in the several liberties have power to appoint stewards for these 
liberties (e) The qualification of stewards (O* provisions as to 
ceritoran (g), juiisJiction of courts Qi), procedure etc, are similar 
to those in the case of the Barmote Courts of High Peak The 
courts are couits of record (i) Buies and customs are scheduled to 
the Act regulating the court (A.) 

(viu} Barnstaple, 

300 The corporation of Barnstaple have a court of record (f), 
which was directed to be held before the mayor, recorder, and aider- 
men, or any two of them, and has jurisdiction in personal actions to 
any amount The practice is similar to that ( f the King’s Bench 
before the Common Law Procedure Act, 1852 (/t) It is said that 
the only table of costs in existence is nearly thiee hundred years old. 


(x) High Peak Mining Costoina and Mineral Courts Art, 1H51 (14 ft 15 Tiot 

c. 94), 8 66 • 

(y) Statutory Rules and Orders Berised, Yol VI, Inferior Courts, England, 
p 63 

(z) High Peak Mining Customs and Mineral Courts Act, 1861 (14 & 15 
Vict c 94) 

(a) Seejp 140, ante 

(b) Horbyshue Mmmg Customs and Mineral Courts Act, 1862 (16 ft: 16 Yict 
e clxui) 

(e) (1) Ashford, Hartmgton, Peak Forest, and Tideswell, (2) Onch, 
(3) Stoney MidtUeton and Byam , (4) Youlgrare, and (6) Litton 

(d) Derbyshire Minmg Customs and Mineral Courts Act, 1852 (16 ft 16 Yict 
C dxm), B 3 

(e) Ibid , 88 3, 4 
(/) Ibid 

(g) Ibid ,88 38, 60 
(*) Thd.^% 16 
(*) IhdfB 24 
(k) Ibid , Schedule. 

(Q This oonzt is held under the authority of a charter of 8 James T (1610) 
(Pat Boh, 9 Jae 1, Part II, No 15) 

(m) 16 ft 16 Vict o 76 
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COUBTS 


Ban, a. 

Fa/ttMar 

Odnrti. 

tuiogitoka. 


Bath. 


BeauiMns 


No rales of the court ere known to be in existence (n) The borough 

has a lecorder, who is consequently judge of the court (oX 

(iz ) BiwngfMct 

301 The Basingstoke Court of Becord has jurisdiction in personal 
actions up to i! 10 ( 7 )) The couit is directed to be held weekly 
before the mayor, chief steward, and aldermen It has been in 
abeyance for a very long peiiod 

There is also a court of ancient demesne for the levying of 
fines and recoveries of lands of ancient demesne within the manor 
of Basingstoke (q) and a court leet(7), having jurisdiction over 
nineteen tithings, which is held twice a year before the town clerk 
as stewaid of the leet (s) 

The charters also grant to the corporation a court of pie poudre (0i 
which, however, has not been held for many years. 

(z ) Bath 

302 The Bath Court of Becoid (u) has juiisdiction in personal 
actions to any amount within the city and its suburbs, liberties, 
and precincts, including Bathwick (x) The procedure is the 
same as that of the old supeiior courts before 1852 There is 
a recorder, who is consequently judge of the court The last trial 
held in this court was in 1821 

There is a court leet(y) hold befoie the town clerk as steward of 
the manor (g). 

(zi ) Beaumarts 

303 The Beaumaris Court of Becord (a) has j’uiisdiction over 
personal actions up to or exceeding 40« The court is directed to 
be held weekly every Thursday before the mayor or bailiffs. It 
has been m abeyance since 1779 


(n) Appendix to Report of the Municipal Corporations Commissioners, 1835, 
Part I, p 427 

(o) Mumoipal Corporations Act, 1882 (43 & 46 Yict o 30), as 173, 176 

( «) This court IB held under the authority of charters of James L and Charles I 
(Onmnalia Bol, 20 Jao 1, Part I, Rot 61, granted let Julv, 1622, and 
Fat.^1,17 Car 1, Part YI, No 11, granted 20th August, 1621) The charters 
only differ in the title of the corporation 
(g) See title Beal Pbofertv and Chattels Real, and Pines and Reoovenes 
Act. 1(MJ (3 & 4 Will 4, c 74), B 6 
(r) See p 215, post 

(•) i^pendiz to Report of the Mumcipal Corporations Oomnussioners, 1835, 
pjsirt li, pn 1101,1102 The court leet dates back at least to 1J90 (Baigent 
and Millai'd, History of Basingstoke, pp 173, 247) Iniormatioii kmdiy given 
fagr Hie town dark. 

J () See p 13C, ante 

«) This court 18 hold under tihe authority of a charter of Qeorge HL (Pat 
L, S4 Goo 3 (1780), Fart YI, No Id), granted 12Hi Pebraary, 1794 
(fl) Under a charter of 32 Elis (Pat Rol, f 7) the junsdiotion did 
HM lobtude Bathwick,'but in 17^ the junsdiction woe eztended over Hiat 
* ' * ^ statute (8 Ow 3, o. 95). Thu statute u oonfiimad by the cJiarter of 


(y) 8 m p. 313. jBOtf* 

Jhffsipd iz to Bsport of the Mununpel Oorpomtions Comnusmonets, 1SS5, 
PartHTfPp. 1111—1117 

M TUs c onrt u held under the autbcaity of a charter of ^uebetb (Pat. 
dS)k,Fartm.p.89} 
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A court leet(2>), to be held twice a year, was granted by the 
charter, and there is a court of pie poudre (c). 

(xu ) Secdet. 

304. The corporation of Beocles have a court of record, entitled 
the Beccles Fen Court (d), which has jmisdiction m actions which 
concern the fen or the ordinances and statutes relating to it. The 
court IS directed to be held weekly every Tuesday befoio the portieeve 
(nowmayor), surveyors, and common clerk (c) The court lias Iraen 
in abeyance since 1741 The procedure is regulated by the laws 
and ordinances of the town (/) 

(xiu) Bedfotd 

305 The Bedford Couit of Pleas (o) has juiisdiction in real and 
personal actions to any amount, except where either the corporation 
or the Grown is a party The court has been m abeyance smce 1789 
The procedure appears to be unknown There is a recorder of tlio 
borough, who is consequently judge of the court (/i)* Theie is also 
a court leet (»)• 

(xiv ) Berwtck-upon-Tweed, 

306 The Couit of Pleas of Berwick-upon-Tweed (k) has jurisdic¬ 
tion over all actions, real, personal, and mixed, to any amount The 
court is directed to be held every second week The procedure is 
by attachment of goods or by serviceable process (1) There is u 
recorder of the borough, who is consequently judge of the court (w'l 

The corporation also has a court leet (n), held twice a year (o). 

(xv) Beta ley 

307 The Bevel ley Court of P»ecord (p) has juiisdiction in actions 
personal and mixed to any amount The court is directed to be 

(?«) Seo p 215, jmt 

(c) Appendix to Bepoit of the Municipal Corporations Commiatuoneis, 1836, 
Partly ,pp 2681—‘2587 Seep 13G,anfe 

(ci) Thia court 18 held under too autfaontv of a charter of James T 

(f)) Appendix to Boport of the Municipal Ovrporatiuiis ComuiisBiouois, 1835, 
Part IV , jro 2129—2138 

(f) " A. Uolleetion of divers Pubbo Lawes, Oidinances, and Constitutions etc.,’* 
coafirmed 28th September, 161J 

(g) This court u held under the authoiity of a charter of Charlea U (Pat Bob 
16 Oar 2, Part L. No 3) 

Municipal Ccmioratione Act, 1882 (46 & 46 Vict o. 50), a*i 175, 176 

m ^pendix to j&iport of the Municipal CorporationB OommiasionoiB, 1815, 
Part IV , pp 2103—^2116 There u a regular record of the proceodingH uf the 
court from 1626 to 1769 Information kindly given by the town oleik ‘See 
p 215, poat 

(h) Thw court » held under the authority of a ofaartor of James 1,2 Jac 1, 
Fart Zn The oourt was on^mally granted by a charter of 30 Edw ' 

(/) A table of costa is given m the Appendix to the Beport of tiie Mumupsl 
Oorporationa Commissioners, 1835, Part IIL, p 1446. 

(m) Mniudpal Corporationa Act, 1662 (45 & 46 Yiot. e 50), ss. 175, 170 

(n) Seep 215,post 

(o) Appendix to Beport of the Momapal Ooiporations Oommissioneis, 16^5, 
Fhrt Itt. pp. 14S5--1445 

(p) Thie oourt u stated to be held under the authimty of a charter of Jamea 
II., which is not on the I^itent Boll. ORie ohartsn of Jamee li are m many 
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Courts. 

held weelilj before the mayor, recorder, and aldermen, or any three 
of them, of whom the mayor or recorder is to be one. The 
procediue is by way of serviceable process A table of fees is m 
existence (<;) The court fell into abeyance about 1846, after the 
establishment of the present system of county courts (r). 

The corporation also has a court leet («), granted by a charter 
of Elizabeth (t). 

(xvi) Bewdley 

308 The Bei^dley Court of Record {u) has junsdiction in 
actions, mixed and personal, up to £100 It is directed to be 
held fortnightly before the mayor or his deputy, but has been 
in abeyance since about 1817 

The corporation has also a court leet (n), held twice a year, 
which also has fallen into desuetude (6). 

(xvil ) litdefvrd 

309 The Civil Couit or Couit of Record of Bideford (c) has 
]inisdiction over real and personal actions to any amount ft is 
diiocted by the chailer to be held every thieo weeks, or at such 
other times as shall seem expedient. There is a recorder of the 
borough, and consequently be is the ]udge of the court(d). The 
practice is that of the former Court of Common Pleas at Westminster 
before 1852 Tho couit is still held four times a year, but no 
process has been issued for many ycais(e) 

(xvui ) Ihimiiigham 

310 The Boiough Couit of Biimingliara (/■) had ]misdiction 
coufeiied on it m peisonal actions up to £20, and m actions of 


cases of doubtful vnliditv, but with ic««poct to courts thoy are usually idontical 
■ttitb the piKuhng ebutors, i e,m tho raso of J3everlov, Pat Kol, 4 Car 1, 
Port 111, No ol, Pat Kol Ij Car 2, Pait XYl, No 3 Each of these 
charters confiimed tho charter of lo Eliz, which granted the comt to the 
coipuration 

! q) Printed in Poulson, Beverlac, P 419 
r) luforiuatiun kindly given by the town clerk 

«) Appendix to Bepoit of the Municipal CorporabonB Commissioners, 1833, 
Pirtlll.pp 1453—14()0 Seep 215, post 

(0 Sne mvorloy Town Documents Selden Society, p xxxvu 

This rh'uter is held undei the authority of a charter of James I (Pat. 
Enl, 3 Jac 1, Part XIY ) This patent was Burreudeied to James 11 and a 
new eharter gianiod, w^ch surrender and grant was held to be mvwhd, 
and the chaitor of James L was confirmed by a choiter of 7 Ann 
(a) See p 21a, post 

(b) Appendix to Beport of the Mumcipal Corporations Commissioners, 1836. 
Partin, pp 1771-1773 

{c) This court 18 held under the authonty of a charter of James I (Pat BoL, 
16 Joe 1), granted 20th December, 1618 
(d) Municipal Corporations Act, 1882 (45 & 46 Yiot a 60), as 173, 176. See 
p 134, oMie 

(() Appendix to Beport of the Municipal Corporatiozis Gommis^onets, 1886, 
Part I 485—440 Information kmdly given by the town detk 
(/) Tom eourt was granted to the corporabon by a charter of Queen Yustona 
(Pat Bol, 2 Ymt, Part XIY, No 7), granted 31st Ootobw, 1838 N3 —This 
IS the latest instance of the grant of a local court of record by charter. 
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ejeotment between landlord and tenant where the roit doei not 
exceed JE20 and no fine is reseived. This junsdiotum is now 
excluded m all cases m which the county court has jurisdic¬ 
tion {g). There is a recorder of Birmingham, who is consequently 
judge of the court Qi), The oouit has not been held for many 
years. 

(xix) Slan^ford Forum 

311 The Blandford Forum Court of Becoid(i) has juiisdiction 
m personal actions up to £10 The couit is diiocted to be 
held every three weeks before the mayor or his deputy or the town 
clerk (jf) The court has been in abeyance since the end of the 
eighteenth century, and no recoids aie known to be in evistonce 

The corpoiatiou has also a couit leet (1), undci a grant of the 
manor by James I of even date with the chaiter (I). 

(xx ) Ihdnuii 

312. The Bodmin Couit of Record {m) has jurisdiction in all 
personal actions not excooding £100 It is diiected to be held on 
Monday in each week before the mayor or common cleik or town 
clerk It has also jurisdiction in actions as to land within the 
borough Theie aie no rules of couit or tables of fees in existonce. 
This court has not been held for o\er ono hundred years 

There is also a court of pie poudie (?i), but it has been m 
abeyance fiom before 1835 (o) 

(xxi ) Hofion 

313 The Boston Couit of Pleas (p) has jurisdiction in all 
actions, real, mixed, and personal, to any amount The court is 
directed to be held twice a week before the mayor, four aldeimen 
justices of the peace (two of the quorum;, the rocoidor, and 
town clerk 

The process of the court is as m the old superior courts of 
common law before 1852 The court appeals to have been in 
abeyance for many years 


(a) By Order in Council dated 29th Ilocomber, 1853 (Statutory Buies and 
Oruers Bevised, Vol VI, Infoiior Court, England, p 6) 

(A) Municipal CorporationB Act, 1882 (45 & 46 Yict c SOI ss 175, 176 See 
p 134, ante 

(i) This court 18 held under the authonty of a charter of James 1. (Fat Bol, 
3 Jao 1, Fart YII, f 12), granted 15th November, 1605 

(j) Formerly before the bailiS, or the steward or recorder, or his deputy, the 
town derk. 

(&) Bee p 215, post 

Appendix to Bepoit of the Municipal Cotporahona Oommissioners, ISIS, 
Fart IL, pp 1133,1134 

fm) Tms court u held under the authority of a charter of George Til (Pat. 
Bol, 38 Geo 3, Part IX, No 6) 

S This court u granted by the charter of George HI ; see p 136, ante 
Appendix to Bfvort of the Municipal Coipontlons Commissioneis, 1835, 
I, pp 448—445 


(s) TESi oonrt u hdd under the authority of a obarter of Hewy VUL CP§L 

bX. 87 Hen. 0, Part IV.). 
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COUBTS. 


Bmt. S. 

Parttookr 

Oeuts 


Brecon. 


Bridgnoith 


Bridgwater 
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The corporation has also a court of pie poudre (q) and a grant a 
conit of the Clerk of the Maiket (r). 

The charter of Henry VIII grants a court leet(«) to the corpora¬ 
tion, with jurisdiction over the manors of Boose Hall, Hussey 
Hall, and Hall Garth, within the borough (f). 

(xxu) Brecon 

314 The Brecon Court of Kecord (m) has jurisdiction in all 
actions, real, mixed, and personal, to any amount. The court is 
directed to be held twice a week before &e mayor, aldermen, and 
town clerk, or any two of them 

The process of the court is by summons and attachment of 
goods If the defendant does not appear, judgment goes by 
default, i! he appears, the steps in the action aie declaration and 
bill of paiticulars, a plea is demanded at the next court and issue 
mined, and a juiy is summoned for the court next following (x) 
The couit has been in abeyance for many years. 

The coiporation also has a court leet (a). 

(tziu) Btidt/north, 

315 The Bridgnoith Court of Becord(f») has jurisdiction m 
all actions, real, mixed, and personal, to any amount The borough 
has a recorder, who is consequently judge of the court (r) The 
practice is as in the old Court of Bing’s Bench before 1852 (d). 

(zxiv } Bridgnater 

316 The Biidgwater Civil Court or Court of Becord (r) has 
jurisdiction in personal actions to any amount The court is 
diioctod to be held eveiy week The borough has a recorder, 
who IS consequently judgo of the court The piactico of the 
court IS similai to that of the old Court of Common Pleas before 
1862 (/), and lules were made in 1827 and 1882 m conformity 
with those of the Court of Common Pleas {q) 


i y) Seo p 13(>, ante 
r) See p 137, ante 
a) Seep 216,post 

(f) A oaurter of Queen Elizabeth (1572-3) panted a court of Admiralty to 
thie ooiporation (see p 105, ante) Appenduz to Boport of the Municipal 
CorporatiouB Comtnisfaoners, 1835, Fart IV, pp. 2151—2156 
(u) Tins court 18 held under the aiithonty of a charter of Phihp and Mary 
(Pat Bol, 2 ft 3 Phil ft Mar, Part I£L, eranted 3rd May, 1556) 

(r) Information as to tiie costs will be found m the Appendix to the Beport 
of the Municipal Corporations OominissionerB, 1835, Part I, p 180 
(a) Appendix to Beport of the Municipal Corporations Comnussionera, 1835, 
Psjttl..pp 177—181, seep 2\b,poat 

i h) Shis court 18 held under the authority of a charter of Henry YI. (1425). 
ej Municipal Co^rations Act, 1882 (45 & 46 Viot c. 5m, ss 175, 176 
A Amiendix to Beport of the Municipal Corponbons Chnnimssioners, 1835. 
Fart HI, p 1781 

(c) 1 %|b court m held under the authonty of a charter of Charles H (Bii 
Eol, 35 Oar. 2, Part VL, No 6). ' 

(/) Znlutnabon as to the fees of the oourt is given m the Appendix to fbt 
Beport el the Municipal Oorporabons OcuniMWoneiB, 1836, Fart 1, n, 481 , 

(5) TM*, Part I. Pp «8, 464 
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.raoeduzia 


(xzT.) Bn^^porU ftwr.lK. 

B17. The Bridport Court of Beeord(&) has junsdiotioii ia all 
personal actions up to £20. The court is directed to be held voora. 
once m three weeks before the mayor (t). Bridport. 

The process is by seiviceablo process, and the subsequent 
proceedings are as those in the superior courts of common law 
before 1852 

The court has been in abeyance smce 1787 No rules or tables of 
fees are m existence. 

The corporation has a court leet (j), held before the mayor, the 
town clerk acting as clerk of the court (1). 

(zxvi) Bmtol 

318. The Tolzey Court of Bristol (2) has jurisdiction in all Bristol 
mixed and personal actions to any amount The court also Toii^ Court, 
possesses the power of foreign attachment. At the time of the 
passing of the Municipal Corporations Act, 1835 (ni), a barrister 
of five years’ standing was judge of the court, and consequently 
the recorder is not necessarily the judge At the present time, 
however, the recorder of Bristol is the judge of the court (n) 

The oorpoiation has also a court of pie poudre (o), which is held Court of 
during fourteen days annually The holding of the Court of Tolzey P*® 

IS suspended duiing the bolding of the Court of Pio Poudre, which 
court IS held as a continuation of the Court of Tolzey 

In 1871 an Older in Council was made applying ceitam provisions .nMeduzw 
of the Common Law Procedure Acts, 1852 (p), 1854 (q), and 1860(7*), 
and of the Summaiy Procedure on Bills of Exchange Act, 1855 («), 
to the Bristol Courts of Tolzey and Pie Poudie (f) In 1873 another 

(A) This court is hold under tha authority of a oh.'rhi of Oharloa U (Pat 
Bed , 18 Car 2, Part V, No 10), granted 15th August, iO 6, confirming a charter 
of 17 Jac 1 (gianted 2nd November, 1619), and inuciSiug the jurisdiction 
of the court frUiU £10 to £20 

(t) Formerly befoie the bailiffs (of whom there woro two) and the deputy 
recorder, or any two of them 

h") See p 215, po$t 

(k) Appendix to Hepoit of tho ^luiiioipal Corporations Commissioneni, 1835, 

FartU.pp 1139—1H3 Iiifoiuiation undly given by the town clerk 

S Thia cotu't, which is held under the authonty of a charter of Uueou Anne 
Bol, 9 Ann , Part V, No ll)^granted 24th July, 1710, was originally that 
of the bailiffs of the hundred When Bnatol became a roydl reoideuio this 
court became united with that of the Lord Steward of the Household Ihchard 
II by a charter of the nineteenth year of his reign granted that tho Siuiiard, 

Marshal, and Clerk of the Market of the King’s Household should not sit or 
exercise their office within the town As to seouring attendance of defendant, 
see Be Frtce, hx parle Sear (1881), 17 Oh, D 74, C, A 
(m) 6 & 6 Will. 4, 0 76 

(a) It must be noted that tiis three Orders m Council mentioned later direct 
that the TOwers of the court or a judge are to be exwcised by the recorder of 
Bristol or nis duly appointed deputy Parliamentary Paper, 1888 (0 187), Ixxxii. 

169, states that the recorder is ex~offleto judge of tho court. 

(o) See p 136, ants 
p) 13&16Vict ft 76. 

17 & 18 Viot c 125 
28A24Vict 0 m 
18 ft 19 Vict c. 67 

, Older in Oonneil of 16th May, 1871 (Siatnt(»y Buies and Oidors Bevlse^ 

. TL, Infenor Court, England, p. 9). 
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bboc. 6. Order in Council (a) was made extending the whole of the provisions 

Parttenlar of the schedule to the Borough and Local Courts of B^rd Act, 
Courts 1872 (b), to these courts In 1878, however, rules were made by the 
then judge and confirmed by three judges of the High Coon (c). 
These rules extended, with certain exceptions, all the proYisions of 
the Judicature Acts, 1873(d) and 1875(c), and all rules made or 
which thereafter should be made thereunder, to the Bristol Courts 
of Tolzey and Pie Fondre. The effect of this appears to be to leave 
in force only that part of the Order in Council of 1871 which apphed 
to these couits certain sections of the Common Law Procedure Act, 
1852, relating to actions of ejectment (/) 

In 1883 another Order m Council was made ( 9 ) applying to 
these courts certain provisions of an Act of Wilham IV (h) and 
of the Common Law Procedure Act, 1860 (t), relating to inter¬ 
pleader The Buies of the Supreme Court, however, appear to 
supeisede these provisions except the provision m the Act of 1860 
as to the finality of judgments {k) 

offlten The officers of the court are the legistrar and two sergeants-at- 

mace appointed by the corporation This court is still held (Z) 

BiMtol 319 A chattel of Edward III (m) confirmed to the corporation 

Mayor’s of Bristol a Mayor’s Court, which is presumed to be analogous 
to tho London Mayor’s Court ( 71 ) This court, after a contest for 
jurisdiction with the Tolzey Couit, fell mto disuse about the 
seventeenth century 

staple Court 320 Theie was also a couit of the Staple (o), which, hke the 
Mayor’s Court, was superseded by the Tolzey Court (p) 

Frankpledge, A charter of Edward III recognised that the burgesses of 
Bristol from time immemorial had enjoyed the view of frankpledge, 
and confirmed the privilege (q) 


{a) Order in Oountil of 2()th June, 1873 (Statutory Euleeand Orders Beneed, 
Vol VI, Infeiior Court, England, p 11) 

(ft) 36 & 36 Vict c 86 

(<) Statutory Hulos and Oiders Bevisod, Yol VI, Inferior Oouit, England, p 14 
((/) 36 & 37 Viot c 66 
(f) 88 & 39 Viot 0 77 

(/) 16 & 16 Viot 0 76. That»to say, ss 209—214, 218-220 
(</) Statutory Buies and Orders Bevised, Vol Yl., Inferior Court, England, p 13 
(ft) 1 & 2 Will 4, c 68 
(i) 23 & 24 Vict 0 126 

(K) *‘The judgment in any such action or issue as may he decided hy the 
court or jud^ in any mterpleader nroceedings and the decision of the ooozt or 
ju^o m a summary manner shall be final and conclusive as^st the parties 
and all persons daiming by, from, or under them " {tbtd , s 17) 

{1) In 1905 there were 1,899 plunts u»ued, of whi^ forty-nine came on for 
tniu (Civil Judicial Statistics for 1906, Parhamentaxy Paper, 1907 [0 34771, 
p. 164) 

(m) 47 Edw 3, granted 8ih August, 1373 

(n) See title hLayoB's Coubt, Lomuok By charters of Henry YI (1446) and 
Edward lY (1461) a Court of Admiralty (see p 105, ante) was granted to the 
corporation of Bristol, but in 1637 th^ resigned the ezdusiye power of 
Admir alty {uriadiotion 

o) See p. 137, ante; 

p) 147, ante. 

o) Appendix to Bepott of the Munimpal Ooipoiatuma ComnusaiQnetB, ISSA 
Pert II., pp. 1161—1178. See p 2J6, pod 



Part XVII. — Borough and Local Ck)URTs of Beoord. 


149 


(zxTu.) Buchngham 

821 The Three Weeks Coart of Buckingham (r) has |arisdictlon 
oyer all causes of action not exceeding £6 The court is directed 
to be held from three weeks to three weeks before the mayor, three 
burgesses, and the steward or his sufficient deputy The court has 
been m abeyance smee 1818 

The corporation has also a court leet (s), held befoie the 
mayor (t). 

(xxTUi) Bury St Edmunds 

322 The Bury St Edmunds Gouit of Bocoid (ii) hn<3 jniis- 
diction over all actions, real, mixed, and peisonal, up to i200 (i). 
The court is directed to be held weekly, except in Christmas week. 
The boiough has a lecorder, who is consequently judge of the 
comt(a) 

The process of the court is by summons, attachment, and 
distress, or by any other piocceding which is consistent with the 
common, statute, or customary law of the country The court has 
been in abeyance since 1853 Kules and forms dated Ist Decombor, 
1841, and a table of fees dated January, 1839, are in existence (b) 

There was formeily a court called the Much Court, held before 
the steward of the libeity, with juiisdiction limited to 40s This 
court was apparently a court baron, and not of record, and its civil 
jurisdiction is therefore abolished (c) The corporation has also a 
court of pie poudre (d), and a court leet (e) 

(xxuc } Camhrititfe Uniierszty 

823 The University of Cambridge has a Chancellor's Court (/I, 
having jurisdiction over personal actions to any amount, as well 
as crimmal jurisdiction ovei offences agaiiu' the peace, mayhem 
and felony excepted, in which a master, scholar, sizar, or common 
servant of the university should be one party, but, after long 
disputes with the corporation of Cambridge, the jurisdiction was 
excluded in all actions and criminal mattors in which a person 


(r) This court is held under the authority of a charier of Queen Mary (Pat 
Bd , 1 Mary, Part III) 

(a) Bee p 215, post 

(l) Appendix to Bejiort of the Municipal Corporations Commissioneifi, 1835, 
Part I, pp 27—29 

(u) This court is held under the authority of a charter of James I, granted 
17th September, 1614 l^us chaitor is confarmed by Pat Bol, 20 Car 2, 
Part Yin , No 6 

(«) Under the previous charter (Pat Bol, 6 Jao 1, Fort XI, No. 14), granted 
Srd April, 1606, the jurisdiction only extended to £60 

1 a) Municipal Corporations Act, 1882 (45 & 46 Viot c 50), Bs 175, 170 
b) Inlonnatiou kindly given W the town clerk 

cj County Courts Act, 1867 (30 & 31 Yict c. 142), s 28 See p 215, post. 

(Q See p 136, ante 

■ ' ... - 1836 , 



dated 2dth 

Apnl, 1661, printed in Dyer’s Pnvil^ea of the University of Oambndge, 
Yol I, pp. 113 —131. This was in confimatioii <id s grant of 7 Bic. II, loth 
December. 


Saw,!, 

ParttoTiItr 
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Bdmandi 
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Ohancellor’t 

Court. 
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Skit. 8 , not a member of the uuiversity is a paity (g) Smce then the 
Furtteolar court has practically fallen into abeyance 
Courts The Chancellor, the Vice-Chancellor of the University, and the 
Gommissary {h) are iho judges of the court Causes are to be 
detei mined with as little delay as possible, and without the 
foimalities of law 

There are two couits, one for persons who are not tn *tatu 
pupillaii, the other for those who are tn statu pupHlan In the 
foimer case the Chancellor or Vice-Chancelloi is the judge, in the 
latter the Chancellor, Vice-Chancellor, and the Commissary 
There is an appeal from the Commissary to the Chancellor or 
Vice-Chancellor, and from the Chancellor or Yice-Chanoellor to 
the Senate This lattei appeal is heard by five judges elected 
singly by giace of the Senate (t) 


Csmbrfdj^Q 
Conrt of 
Pleaa. 


Canterbur/ 

Mayor's 

Court. 


(xxx ) Cambridge 

324 The Cambridge Court of Pleas (j) has jmisdiction m all 
actions, real, mixed, and personal, to any amount. The jurisdiction 
does not extend to members of the univeisity The court is 
directed to be held once in four weeks The borough has a 
lecordoi, who is consequently judge of the court (k) The pro¬ 
cedure is regulated by the Common Law Procedure Acts, 1852 (1) 
(with the exception of certain sections) and 1854 (in), and the rules 
made under them (n) The piovisions of the Summary Procedure 
on liills of Exchange Act, 1855 (o), have also been extended to this 
conit (p) 

The ofhceis of the court aie the town clerk and sergeants-at-mace 
of the boiough {q). 

(xxxi) Canterlury 

325 The Mayor’s Court of Canterbury (r) has junsdiction 
m all actions, real, mixed, and peisonal, to any amount The 


(v) Oauibiidgo Awoid Act, 18o6 (19 &. 20 Yjct c zru ), s IS 

(A) The Coinmis<iarj is an oflicor appointed by the Chancellor by letters 
patent 

(t) Statutes of the Univeisity of Combndge, Statute A, approved by the 
Queen in Council 27th Februaiy, 1882, chap mu Information kindly given 
by the i< qistrar 

(J) Tins court 18 held under the authoiity of a charter of Charles I (Pat 
Eol, 7 Car 1, Puit Xn , No 6) 

{k) Muuioipal Corporations Act, 1882 (45 & 46 Yict o 50), ss 175, 176. See 
p ante. 

(f) 15 & 16 Vict 0 7(> 

m) 17 A 18 Yict o 125 

{«) Orders m Council of 30th Jonuiiy, 1854, and 28th Februa^, 1855 
(Statutory Sulos and Orders Bevised, Vol VI, Inferior Court, Imgland, 
PP IT. 18] 

(p) 18 A 19Yiot 0 . 67, by Order in Council of 19th October, 1856 Uhd., 
p 19). 

(P) AplMiidiz to Beport of the Mimicipal Corporations Comnussionen, 1885, 
PaitivSW 2185—2192. 

to) Pulv^ntary Paper, 1886 (G 187), laczxu. 169 

(r) This oouxii u held under the authority of a charter of 26 Henry YL (Bet. 
Cait., 27*39 Hsu. 6, No. 23), granted ^d August, 1446, confirmed by Bot. 
Cart, 1 Ndw. 4, Put I, No 8, granted 2nd August, 1461 
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rcioorder of Canterbary is judge of the court («). In 18^85 nothing 8m !• 
was known of the practice of the court. The last action tried FarUetdilt 
appears to have been one of ejectment in 1792.^ Courts, 

Under a charter of Edward IV. the sheriff is to hold a county 
court monthly, but such courts are now piaoticaliy obsolete. 

Each of the wards of the city has a couit leet (0, to be held 
once a year (u) 

There was an ancient couit of the staple at Ganterbuiy (i). 

(xxxu) Cardiff, 

326 The Caidjff Court of Record (y) has juiisdiction in all 
actions, real, mixed, and peisonal, to any amount (s) The coiut 
18 directed to be held weekly The recorder of Cardiff is judge of 
the court (a) 

The procedure is by writ of summons returnable at the next 
court after six days from service If the defendant does not appear 
and plead, judgment goes by default, if the defendant appears and 
pleads, the cause is then at issue, and trial is had at the next 
court (6). 

The corpoiation have also (c) a court of pie poudre (d). 

(zxxiu) Carltile 

327 The Mayor and Bailiff's Court of Carlisle (e) has juris- Cwiids, 
diction ovc r personal actions to any amount There is a recordet 

of the city, who is judge of the court (/) The court should sit 
weekly, ''^'he procedure is by service of writ of summons followed 
by declaration and plea In actions under 40» the proceedings are 
summary without pleadings (y). The town clerk, as registrar, is the 
officer of the court (k). 


(«) Mumcipal Corpon^tiona Act, 1882 (45 &46 Viot c 50), u 175, 176, see 
p 134, ante 
(f) Seep 215, post 

(u) Appendix to Beport of the Municipal Corporations Conunissioners, 1835, 
Part IL, pp 685—700 

(a;) Statute of the Staple (27 Edw. 3, stat 2, o 191, see p 137, ante 

[tf) This oonrt is held under the authonty of a charter of Queen Elizabeth, 

granted 12th June, 1600 _ 

(z) 6 Jao 1, Pat Bol, Part XXVllI, No 26, wanted 18th July, 1608 

(a) Munioi]^ Corporations Act, 1882 (45 & 46 Yiot o 50), ss 175, 176, eoo 
p 134, ante. 

(b) Appendix to Beport of the Municipal Corporahoni Commisnoners, 1835, 
Part I, pp 187—191 


(r) Seiden Society, Yol XX fH., p 15 
(a) See p 136, ante 

(e) This court is held under the authority of a charter of Charles I (Pat. 
BoL, 13 Gar. 1, Part XXII, No 8), granted 2lBt July, 1637 
(/) Munua]^ Corporations Act, 1882 (46 A4.6YicL o. 60), ss, 175, 176, set 
p. IM, ante 

(g) Appendix to Beport of the Mnnidpal Corporatums Ooxnnusstonen, 1836, 
Put HI, pp. 1467—1475 As to costs, see tiuT., p. 1475 
(A) A aumher of anaent rules of thu oonrt are printed m ** The Muqkipal 
Beoords of OBrhsle,’**puhlidied by the Oumberlaad and Westmoreland Aati- 
ouanaa aad Arohseotogioal Boo^. lafonaatioa badly given by ths tomi 
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( xxmt ) Oamarthm 

828 The Fortnight Court of Carmarthen (t) has jurisdiction in 
all actions, real, mixed, and personal, to any amount As appears 
from the name, the court is to be held on every Monday from 
fifteen days to fi^en days The recorder of Carmarthen is judge 
of the court 0). 

The procedure in actions for the recovery of debts is by assumpsit, 
or ccmeesBit solvere, and is similar to that in the superior courts before 
1852 The court has been in abeyance smce 1846. No rules or 
tables of fees are known to be m existence 

The charter also granted a court of pie poudre (k) to be held 
before the recorder or town cleik at all fairs and markets, and a 
court of Admiralty 

There is a court leet(0 or view of frankpledge, directed to be held 
before the mayor, recorder, and peeis(w) 

There was also a Court of the Staple at Carmarthen (n). 

(xxxv) Chfster, 

829 The Chester Court of Fortmote(o) has juiisdiction in all 
actions, real, mixed, and personal, to any amount There is a 
recorder of the city, who is consequently judge of this court and of 
the Courts of Fentice and Fassage (p) The couit is directed to 
be held once a fortnight 

Under the same charter the Chester Court of Fentice (q) has 

{ uiisdiction in personal actions to any amount The court should 
>6 held three times a week before the recoider. The Fassage 
Court (i) IS a sort of branch of the Fentice Com t, held at less frequent 
intervals, for the attendance of counsel It has been m abeyance 
since 1748 

The procedure in these comts is that under the Common Law 
Frocedure Acts, 1852 (»), 1854 (t), and 1860 (u), the provisions of 


(f) This court 19 held under the authonty of a charter of George HI. (Fat 
Eol, 4 Geo 3, Port V , No 16), granted 27th July, 1764 

(J) Municipal Oorpoiations Act, 1882 (45 & 46 Yiot c 50), ss 175, 176, see 
P 1^, ante 
(k) See p 136, ante 
il) See p 215, post 

(m) Appendix to Beport of the Munia]^ Oorpoiations Commissioners, 1833, 
Fart 1, pp 203—211 As to costs, see tbtd , p 211 Information kindly given by 
the town clerk 

M Statute of the Staple (27 Edw S, stat 2, c 19) See p 137, ante 

(o) Tins rourt is held undei the auihonty of a charter of Henry YU , granted 

6 ^ April, 1506 '‘Fortmote” or “ portmnnmote ” is the court of a borough, a 
buroom mote, see New Enghsh Dictionary, sub tore 
(e) Munici^ CoiporationB Act, 1882 (45 & 46 Yict o. 50), ss 175, 176, see 
p IBI, ante 

(g) “ pMitice penthouse”as“ appentihum” is a smaller bnildmg attached 
toa mauk one, an annexe, tee New English Dietiona^, sub wee •• The Pontioe 
at Oheetir was an anment hmlding at&died to St. Peter’s Ohurch, which wm 
token down about 1806 ” (Holland, Ohester Glossary, tuft voee) 

(r) Sea, M to this name. p. 173, note (p), port, 

(e) uaiM'Wct 0 76 ^ 

(t) UdilSViot c 1S5 

(u) S3 & 24 Yiot c 126. 
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which. Acts were extended to them in 1870(<t). There are also roles 
made by the recorder, and approved by thr^ judges of the snperior 
courts on the 17<di May, 1870, with tables of solicilors* eosta and 
allowances to witnesses (b) 

A statutory provision (c) allows these courts to be held at the 
castle of Chester (d) 

The registrar must be a fit person not a member of the council (e). 

(xxxru) Chtcheater 

830 The Court of Becord of Chichester (/) has jurisdiction in 
all actions, real, mixed, and personal, to any amount The court is 
directed to be held weekly The recorder of Chichester is judge 
of the court (y) The process is seiviceable If the defendant does 
not appear and plead, judgment goes by default. At the trial any 
person may appear as advocate 

There is also a bailifT s court of liberty, to be held every alternate 
week Nothing is known as to the business of this couit or the 
purpose for which it was intended 

The charter of Henry VII granted to the corpoiation a court 
of pie poudre(fe), and there is a court leot (t), held annually before 
the town clerk as steward (k) 

There was a Court of the Staple at Chichester (Q. 

(zxxTU ) Chpjnng Notion 

331 The Chipping Norton Court of Becord (m) has jurisdKc- 
tion m personal actions up to £A The court is directed to be 
held weekly before the bailiffs or the town clerk or his deputy 
The pleadings are in writing The court has been in abeyance 
since about 1780 

The corporation has under the same charter a grant of a court 
of pie poudre (n), which has also long been ip abeyance 


(a) By Order in Oouncil dated 6th Julv. 1870 (Statutory Buies and Ordeis 
Beviaed, Vol VI, Infenor Court, England, p 20) 

{b) Statutory Buies and Orders B^ued, vol VI, Inferior Court, England, 
pp 21—43 

(c) Chester Courts Act, 1867 (30 & 31 Yict c 36) This nrovuion has been 
repealed Wthe Statute Law Bevmon Act, 1878 (41 Sc 42 viot o 79). Bee, 
however, tne terms of that Act 

(d) Ap pendix to Report of the Municipal Corporations Commissionera, 1833, 
Faxt Iv , pp 2616—2625 Information undly given by the town clerk 

(e) Paxhamentary Paper, 1888 (C 187), Izxzu 169 

(/) This court u held under the authonty of a charter of Henry YU This 
chaxter was surrendered m the first year of James II, and another granted m 
similar terms as to courts, but the vahdity of this surrender and regrant is 
doubtfuL 

{g) Municipal Corporations Act, 1882 (46 & 46 Yiot c 60), ss. 176,176 ^ee 
p 134, ante. 

! h) See p. 186, ante 
») See p 216, poH. 

k) Appendix to Beport of the MunioipBl Corpomtions Commissionorfl, 18S6, 
Ptetn.pp 716—723 

(Q Stamte of the Staple (27 Edw 8, sfai 2, e 19) See p 137, 

(m) This court u held imder the authority ci m duirter of James I (Fat. Bid., 
4 Jae. 1, Part Y, f 10). 

(«) Bee p 186, ante. 
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B**»- •• The charter givea power to hold a court leet to) twice a year, 
FKtie^pw which in 1835 waa obsolete, having been auperaeded by ^e court 
OoMia. leet of the manor (p) 

(zacxTui} Chtjpping Wycoaibe or E%gh Wycomhe 

Chipping 332 The Chipping Wycombe Court of Becord(g) has jurisdic* 

Wjoombe. tion in personal actions up to £40 The recorder of the borough 
18 judge of the court (r) The court has been in abeyance since 
the end of the seventeenth century 
Under the same charter the corporation has a giant of a court 
leet («) and view of frankpledge, to be held before the mayor, 
recorder, and such aldermen as have been mayors Incidental to 
this court 18 a Clerk of the Markets (t), who may hold a court for 
making presentments of false weights etc (a) 

The charter also granted a court of pie poudre (5). 

(xxxiz} Chtheroe 

Oiitheroe. 333. Under a prescriptive nght (c) the borough court of Chtheroe 
has juiisdiction in personal actions to any amount The court is 
directed to be held every three weeks before the mayor, with the 
town clerk as assessor There is no recorder of Chtheroe (if). 
The process is serviceable, or, in cases where the debt exceeds 
40«, by attachment of goods on a&davit of the amount of the 
debt in the latter case a rule may be obtained foi a vendttiont 
exponcu. If the defendant does not appear and put m bail, the goods ^ 
ate sold, and the plaintiff is paid the sworn amount of bis debt(c). 
In 1887 it was stated that a biarnster-at-law was judge of the court 
and a solicitor the registrar (/) The court has been in abeyance 
for about fifty years No rules or forms have been made subsequent 
to 1862 (fli) 


fo) See p 216, post 

(p) Appendix to Keport of the Municipal Corpoiations Commissioners, IS <6, 
Fort 1, pp 3 J—35 A copy of the charge to the jury m the court leet and court 
baron will be found in Ballard’s Notra on the History of Chipping Noxtun, 
p 36 InfiMnnation kindly given by the town dork 

(q) This court 18 held under the authority of a charter of Charles II (Fat. 
Hoi, 16 Gar 2, Part IV, No 49) 

(r) Municipal Corporations Act, 1882 (45 & 46 Yiot c 60), ss 175, 176 See 
p. 134, ante. 

fs) See p 136, post 

m See p. 137, ante 

laj Appendix to Beport of the Municipal Ooiporattons Oommissiooeie, 1835. 
P«rtl,pp. 41—43 

^6) a(M p. 136, ante 

(ej Henry de Lacy the second, by an undated charter (team Edw 1), granted 
tha boigesm of Chtheroe the liberties and cuatoma whiim the burgeaaes of 
Chester and also the pleas of the courts A charter of 34 Hen 8 oontaius 
an and confirmation of this barter Attached to a translation of this 

charter Ihe corporation has what la alleged to be a transenpt of the pnnleges of 
Chesta^fucluduig a oourt to'be hdd before the mayor for pJeaa real and pecsonaL 

(d) ^uiefa waa a xecozder of Chtheroe at the tune of the paaaing of the 
Municipal OorporationB Act, 1882 (46 & 46 Tiot. c 60) 

(e) At tot eoiBH aee Appendix to wport of the Municipal OoipoxatioDi Com- 
Biaaionara. lB86b Fart fii- , p 1486 

f/rSSiamWitw Papwr, 1888 (0 187), IxxxiL 168* 

(jf) ^klhnnatMai londly given by the town dark. 
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The corporation has also a court of pie poudre (k), and there ii 
a court leet (t), held before the town clerk as steward (k), 

(zl) Ccichedtr 


8aoT.s,-> 

Factieidii.^ 

OeortB. 


834. The Colchester Law Hundred and Foreign Oouit^ (Z) hare Cokherter 
junsdiction m all actions, real, mixed, and personal, against free 
burgesses, and personal actions against foreigners to any amount. oourtaT 
There is a recorder of Colchester, who is judge of these courts (m). 

The procedure is regulated by the Common Law Procedure Acts, 

1652 (n) and 1854 (o), and the rules thereunder (p) The provisions 
of the Summary Procedure on Bills of Exchange Act, 1855 {q), were 
also extended to these courts (i), which have, however, been in 
abeyance since 1878. The town clerk is registrar («) 

The charter of Henry V also granted a court of Admiralty (a) to 
the corporation, and there was a court of pie poudre (5). 


(zh ) Congleton. 

335. The Congleton Court of Eecord (c) has jurisdiction in Oongleton. 
personal actions to any amount The court was formerly held 
twice a year before the High Steward, who must be a person of 
** rare and special eminence,” or the deputy steward of the borough. 

The pleadings are in writing The catchpoll executes process, 
which issues upon a common affidavit of debt The officers of the 
court are a catchpoll (d) and crier 
*The corporation has also a court of pie poudre (e), and a court 
leet (/) to be held by the High Steward or ms deputy ((f) 


i h) See p 136, ante 
t) See p 215, post 

/e) Appendix to Beport of the Mumapal Corporataone Ooumuasionera, 18J5, 
Part Ilf, pp 1481—1487 

(0 This court M held under the authority of a chi’rter of Gkorge III. 
(Pat Bol, 3 Geo 3, Part VII), granted 9th September, 1763 Thu charter was 
a regrant consequeut ou default in the election of o&cen The court was 
originally granted by Heniy Y (Moiant, Essez, Vol L, pp 83—66) 

(m) Municipal OorporatiOBS Act, 1882 (45 & 46 Yict. 0 56), ss 175, 170. See 
p ISM. ante 

(n) 15 & 16 Yict a 76 

(o) *7 & 18 Viot c 125 

(p) Orders m Council of 25th November, 1863, and 28th Febiuary, 1865 
(Statutory Buies and Orders Bevised, Vol Y1, Inferior Oourt, England, pp 
43,44) 

(q) 18 & 19Viot c 67 

(r) Order in Council of 2ad December, 1857 (Statutory Buies and Ordeis 
Bevised, Yol YI, Inferior Court, England, p 44} 

(«) Civil Judici^ Statistics, 1879. 

( 0 ) Bee p 105, ante 

(i) Mozaot, Eaaez, p 86 See p 136, ante 

(e) TIub court» hela under the authonty of a charter of James L (Fat Bol, 
22jao.l,Partn,No 1) 

(d) A oatfdipoll (caoqwllusaschase-fowl) is equivalent to a shenffs officer. 
Bee Nevr English Dictionazy, VoL II, p. 187 
(e) 6oe p 136, ante. 

(/) Seep 215,poet * 

(y) Appendiz to Beport of the Manunpal Corporations OommisBiouen, 1831^ 
Part lY., pp. 2649—2653, Pkrhamentary Paper, 1888 (0 187), 188. 
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Courts. 


Baov. 6. 

Parttsnlar 

ComtB 

Oonmy. 


(xlu) Conway, 

336 The Court Baron of Conway {h) has jansdiction in personal 
actions under £2 The court was held every three weeks before 
the bailiffs, it has been m abeyance for a long time (i) 

There is also a court leet(k), formerly held before the recorder 
twice a year, together with a court baron (2). 


(zLu ) Coventry 

Gorentry 337 The Court of the Mayor and Bailiffs of Coventry (m) has 
jurisdiction in all actions, real, mixed, and peisonal,to any amount* 
The court is directed to be held every fortnight before the mayor 
and bailiffs The jurisdiction of the court extends over the whole 
of the former county of the city of Coventry, including besides the 
city the paiishes of Foleshill, Exhall, Anstey, Stoke, Stivichall, the 
greater pai I of Sowe, and a small part of Shilton 

The practice of the court is that of the Court of King’s Bench 
before 1852 The costs are regulated by an ancient table of fees 
The court has been in abeyance since 1824 A book of rules dated 
1585-9 is in existence 

The corporation as loids of the manoi have a court leet(n) 
annually. The town cleik presides as deputy of the steward (o). 


(xhv) Daitmouih 

Dartmouth 338 The Court of Becoid of Dartmouth (jp) has juiisdiction m 
all actions, real, mixed, and personal, up to any amount It has 
also jurisdiction upon the water extending about a mile from the 
castle and as far ns the White Bock, a mile below Totnes The 
court IS directed to be held weekly before the mayor and baihffs 
There is no recorder of the borough (g) 

There are no written lules of practice The process is by 
summons and attachment No tiial has boon hold in this court 
since 1821 (r) 


(A) This court is held under the authority of a charter of Edward VI This 
ohaiter is an tnapeximus and confirmation of a charter of 1 Hen 8, granted 
7 th Maioh 1510 

(i^ Information, kindly given by the town clerk, states that the last record of 
business is m 1768 Mr Ilogg’s report (see note (f), tv/ra), however, states that 
ten casos weie entered lu 18J3 


8 oo p 216, post 
7)’ Report upon certain Boroughs by T 
“ 8Jb86), p 13 


J Hogg, Parliamentary Paper, 


1837 

(nt) This court is held under the authuntv of a charter of James I (Fat Bol, 
19 Jac 1, Part VI, No 16), confirming a charter of 18 Mw 3 (cl 2), granted' 
20th Jauuai^, 1345 The court, by the name of a portmote, was originally 
gianted by Banulph, Earl of Ohester, in the reign of Etonry II 
(ft) See p 216, post 

(o) Ap pendix to Report of the Ifunicipal Ooxporatious Commisuoners, 1836, 
Part ni, pp 1795—^1803 Information kindly given by the town olerk 

(p) This court IS held under the authority of a charter of James I (PaL Boh, 
2 JaC. i. Pert XII), granted 3rd August, 1604 The court was firstatanted by 
a oheiter of 6 Edw 3 (14th April, 1331) 

(f) There was a xeoordei of Dartmouth at the tune of the passing of the 
Mumcipel Oorporsfoons Act. 1882 (45 & 46 Viot c 50) 

(r) Appendix to Bcport of the Muxuapal OorpozaUoiis Comnussionm, 1836, 
Pwrt I., pp 477—*479. 
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(zIt ) i>av0n(f^. Saov. f, 

339 The Daventry Court of Becoid(a) has jurisdiction in 
personal actions above 40^ and below £100 (6) 

The corporation of Daventry, as successors of the prior and 
convent of Daventry, have a court leet(c} and view of frankpledge 
under a grant of Edward 11 (i). 

(zlvi) Dial 

340 The Deal Court of Docord («) has jurisdiction in mixed and Det]. 
personal actions up to £100 The court is directed to be held 
weekly There is a recoidei of Deal, who is consequently judge 

of the court (/) 

Buies of practice and a table of fees were in the possession of 
the corpoiation in 1885 The process is by way of attachment of 
goods to compel appearance No trial has been had since 1808 m 
this court (g) 

The coipoiation under then chaiicr have also a couit of pie 
poudre (h). 

(zlvii) Deningh 

341 The Denbigh Court of Pleas (i) has jurisdiction in personal Denbigh, 
actions to any amount The couit is directed to be held eveiy 
fortnight before the bailifTs 

The pioceduie is by wiit of summons and distiess m default of 
appeal ance Theie are no written pleadings except in actions 
on the case (^) The costs are as those in the foiruei sheriils' 
county couits The couit has long been in abeyance. 

The corporation has also a court of pie poudre (!)• 


(zlvm) ])ei by 

342 The Dei by Couit of Becord {m) has jurisdiction in all Derby* 
actions, real, mixed, and peisoual, up to any amount The court is 


(a) This court i8 held under the authority of a charter of Quoon Ehzabeth 
(Pat Eol, 18 Ehz , Part VH, f 11) 

{b) Appeudiz to Beport of the Municipal Corporations CominisBionem, 1833, 
Paxtia, pp 1843—1846 
(c) See p 215, poai 

(a) Merowethei and Stephens, History of Boroughs, Yol II, p 597 
(e) This court is held under the authority of a chaiter of William III. 
(Pat Bol, 11 Will 3, Part III, No 9), granted 1.3th October, 1609 
{/) Municipal Corporations Act, 1882 (43 & 46 Yict c 50), ss 175,176 See 
p. 134, ante, 

is) Appendix to Beport of the Municipal Corporations Commissioners, 1815, 
Part n , pp 931—935. 

(7*) 8 m p 136, ante 

(0 This court IS held under the authority of a charter of Charles II (Pat BoL, 
H <5ar 2, Part VI, No 8), granted 14th May, 1662. 

(k) Sm title Aonoir, Yol I, p 39 

(0 Appendix to B^rt of the Municipal Corporobons ComnussioDers, 1835, 
Part IV, pp 2661—2665 Sm p 136, anfe 
(m) Thia oonrt is held under the authority of a diarter of 34 Charles IL* 
granted 5th September, 1682. 



1S8 


ConBTs» 


saoTtf 

Fcrtkeolar 

CimrtB. 


Devircf 


Donculcr 


directed to be held e\ery foifcnight (h). The recoider of Derby 
IB judge of the couit (o), which is still held (p) 

The Common Law Procedure Acts, 1862 (q) and 1864 (r), uid 
tho 1 (lies made under them, have been extended to thia court («), as 
has also been the Summary Procedure on Bills of Exchange Act, 
18'i.? (t) Buies were made m 1861 by the then recorder, and con- 
himed by three judges of the Bupeiior courts (a), directing the court 
to be held for trials foui times a yeai, and the registrar's office to 
be open on every weekday, and making various regulations as to 
pleadings etc , and fixmg tables of solicitors’ costs and court fees. 
Buies under the DcbtoisAct, 1869 (6), weie also made 27th December, 
1669(c) 

(xluc} Devizei, 

343 The Devizes Couit of Bocoid (d) has jurisdiction in all 
actioiis, leal, mixed, and peisonal, up to the amount of Jli40. The 
court is directed to be held weekly There is a recorder of the 
borough, who is judge of the court (c) 

The procedure and forma of pleading are as in the superior 
couits of common law before 1852 There are no rules of court 
in existence The court has been in abeyance for a long period (/). 

(1) Dimeastei^ 

344 The Doncaster Couit of Fleas (g) has jurisdiction in all 
actions, real, mixed, and personal, to any amount The court is 
directed to be held weekly. The lecordei of Doncaster is judge 
of tho court (/<) Thete is no table of costs in existence, but costs 


(n) Appendix to Ropoit of the Municipal Coiporxtions CoinmiBSionera, 1835, 
Part 111 pp 1849—1851 

(ri) Municipal Cor])oration 8 Act, 1882 (45 & 46 Yict 0 50), ss 175,176 See 
p 134, ante 

(/>) In 1905 there were 885 plaints issued only throe, hovever, of which came 
on tor trial (Uivil Judicial Statistics for 1905, Parliamentary Paper, 1907 
tC 3477], p 164) Nino hundiI'd and eight)-BIX wilts of bummons wore issued 
XU 1907 Information kindly given by the town clerk 

( 5 ) 16 & 16 Viot c 7b 

(r) 17 & ISVict c 125 

(s) By Older in Council of 23rd January, I860 (Statutory Buies and Orders 
Se^isid, 1904 Vol VJ , Inferior Court. England, p 45) 

(f) IS & 19 Tiot c 67, by Order m Council of 23rd January, 1860 (Statutory 
Buies nud Orders Bevised, Yol Y1. Inferior Court, England, p 46) 

(a) Statutory Buies and Orders Bevised, Yol Yl, Inferior Court, England 
pp 47—56 

(51 32 & 33 Yiot c G 2 

(cj Information kindly given by the town clerk 

riO This court is held uudw the autiionh of a charter of Charles I (Pat Bol. 
16 CJw 1, Part X, No. 2) * 

(e) Municipal Corporations Act, 1882 (46 & 46 Yiet a 60), ss 176, 177. See 
p 134, cHito 

( f) Aimendix to Beport of the Municipal Corporations Comnussioners, 1835, 

Pai-tnTpi^ 12 bl- 12 b 6 ^ X 

{q) This oourt» held under the authoniy of a eharter of Charles n. (Pat, Bol. 
16 Oar 2, Ptot IX , No 4) 

(5) Municipal Corporations A.ot, 1882 (4S ft 46 Tiot 0 60), as. 176, 17ft, Bw 
p 134, ontB. 
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> were' formerly allowed on the scale charged by a London agent Bmt a 
to his country client The court has been m abeyance foF many PiFttoukr 
years Oeuti. 

The chaiter of Charles II also granted a oouit of pie iK}udre(t)» 
and the corporation has a court leet 0). 

(li) Dcreh eater 

345 The Dorchester Court of Beeord (k) has jurisdiction m all Dotohestat. 
actions, real, mixed, and peisonal, under ^e amount of i»40 The 

court IB directed to be held every throe weeks before the 
mayor, aldermen, and town clerk, or any two of them, of whom 
the mayor or town clerk must be one There is no recoider 
of Dorchester The procedure is as iii the old superior courts of 
common law before 1852 No table of fees is in existence 

The corporation has also a court leet(0, hold annually befoie 
the mayor (m) 

(lu) Voter 

346 The Court of Beeord of Dovoi (n) has jurisdiction in Dof«r. 
all actions, leal, mixed, and personal, to any amount The 
court IS diiected to be held on the days and times accustomed 
There is a recorder of Dovei, who is consequently judge of the 
court (o) 

In 1838 the practice of the court was not accurately known even 
by the officers of the court The charter gives power to draw 
defendants to plead by summonses, attachments, oi distresses (p). 

The court has been m abeyance since about 1801 

The corporation has also the right to hold a hundred court (q). 

This court appears to have once been of great importance, and to 
have had juiisdiction over all kinds of actions and offences It 
had fallen into entire disuse long before 1836 (r) 

The barons of the Cinque Poits(s) have n couit leet(0 m 
Dover. 


(t) See p 136, ante 

U) Appendix to Beport of the Mumoipid Corporations CommiBSioners, 1835, 
PartllL.pp 1493—1502 

ik) This court is held tinder the authority of a chartei of Charles 1 (Fat Eol, 
5 1, Fart X , No 1) 

(l) Seep 215, poet 

(m) Appendix to Beport of the Municipal Corporations Commusionera, 1835, 
Fartn.pp 1273-1277 

This court u held under the authority of the charter of the Oinque Porta 
of Cuarles II, granted 23rd December, 1668, printed in Jeake, Charters of the 
Gmqae Forts This charter contains trupeximue and confirmation of nrerious 
charters of 1 Eliz. (granted 8th March, 155^ and 43 Eliz (granted SSth wanoary, 
1601). See Jeake, Charters of the Oinque Forts, pp 135—139. 

(o) Municipal Ooxporations Act, 1882 (45 ft 40 Yiot. o 60), as. 176, 176 bee 
P* 134, ante 

(p) Jeake, Ohorten of the Oinque Ports, p. 140. 

W) See p 214, poet 

{rj Appendix to Bniprt of the Municipal CoipotalaonB Commissioners, 18S0» 

urt IL, pp^ 941—948 Inlonnation kindly giren by the town clerk 

M Sto p 127, ante. 

(Q Jeaks, Oharters of tiie Cmque Ferts, p. 67. 
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Courts, 
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Furttenlu' 
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Droitwioh. 


Eveahain, 


Ezclcr, 


(Im) Drmtvowh, 

347 The Droitwich Court of Record («) has jurisdiction in 
personal actions up to d£10 The court is directed to be held 
weekly before the recorder or bailiffs and the town clerk or 
his deputy. The court has been in abeyance since 1835. The 
procedure and pleadings were as in the superior couits of common 
law before 1H52 No rules or tables of fees aie to be found (a) 
The corporation has also a court of pie poudre(&) and a court 
leet (c) 


(hv ) Evesham 

348 The Evesham Court of Record (d) has jurisdiction m all 
actions, real, mixed, and personal, up to the amount of £100 The 
court IS directed to be held weekly before the mayor, senior 
alderman (and recorder) The process is by writ of summons, 
and the pleadings as at common law before 1852 A table of fees 
was in existence in 1835 The court has been in abeyance for 
many years 

The chatter also authorises the corporation to hold a court leet 
and a court of pie poudre (c) 

(It) Exeter 

349 The corporation of Exeter has a Couit of Rccoid (/) with 
jurisdiction in all actions, real, mixed, and peisonal, to any amount 
This court IS to be held weokhr It seems that when sitting on 
the Monday it was called the Mayor’s Court, or cuna cm itaUa, and 
when sitting by a^ournment on other days of the week it was 
called the Provost Cfourt ig) The lattoi title is the only one in use 
at present There is a recordei of Exeter, who is consequently 
judge of the court (/i), which is still held (i) 

'The piocedure is regulated by the Common Law Procedure Acts, 


(») 22 Juo 1, Put ISol, Part III, No 6 

ta) Appendix to lieport of the Municipal Corporationa Comnussionws, 1835, 
Part I, pp 47, 48 

(5) p 130, ante 

{c) Information kindly given by the town cleik See p 215, 

(d) 3 Jac 1, Pat Bol, Part XY, No 31, granted 3rd ^nl, 1605 

(<>) Appendix to Beport of tbo Municipal Uorpomtiona Commissioners, 1835, 
Part I, pp 53—65 Bee p 136, ante 

( f) rfiis court IS held under a charter of Edward II, granted 12th November, 
1320 This diarter is confirmed by that of 3 Cai 1, dated 17th December, 1627, 
winch IS the governing charter of the corporation and is printed at length in 
Oliver’s History of Exeter, pp 289—304 llolls of the cuna eivttatse, however, 
are in existence dating back to the reign of Edward I, which shows that the 
<rant by Edward II. most have been a regrant of a franohue already possrased 
by corporation 

Ijjr) Oliver, History of Exeter, p 307 The Munuapal Co^rations Commis- 
Bionttrs, 1835, reported that the Provost’s Court and the Mayor’s Ciourt were 
separate and distmct coui^s 

(A) iCunimpal Oorporahons Act, 1882 (45 & 46 Yiot o 50), as 175,17& See 
p 134, ante 

(t) ^pendiX to Beport of the Momcspal Oorporahons Commissioners, 1835, 
Part I, pp 487—499, Parbanumtezy Paper, 1887 (C 187), Ixxxu 169 Ten 
plaints were issued in 1905, and one cause came on for tnal (Givil Judicial 
Statistics for 1905, Parliamentary Paper, 1907 £0 3477], p 164} 
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1862 (%), 1854(0, and 1860(m), the Snmmary Procedure on Bills of 
Exohwge Act, 1855 (n), and the schedule to the Borough and Local 
Courts of Record Aci 1872 (o), with certain yanationa(p). 

The officers of the court are the registrar, deputy registrar, and 
sergeants-at-mace 

There was also an ancient Court of the Staple at Exeter (q), 

(In) JPye 

350 The Eye Court of Record (?) has jurisdiction in mixed 
and personal actions to any amount The court is directed to be 
held weekly before the bailiffs or one of them. The court has been 
practically m abeyance since about 1756, but there were isolated 
proceedings up to 1889 

There is also a court leet («) held twice a year (<)• A court of pie 
poudio(u) was granted to the corporation (a). 

(Ivu ) Falmouth 

351 The Falmouth Court of Pleas of Record (h) has jurisdiction 
in personal actions up to d^66 ISs 4d (100 maiks) It is directed 
to be held once every foitnight befoie the mayor (recorder) and 
aldermen, or any three of them, of whom the mayor or his deputy 
must be one There is no recorder pf Falmouth 

No rules of court are in existence The court has practically 
been m abeyance since 1783 In 1832 some summonses were 
issued, but no case came on foi trial (c) 

The jurisdiction of the court of the manor of Peniyn Forryn 
extended over Falmouth (d) 

(Ivm ) Faveraham 

352 The Portmote Court of Faversham (c) had junsdiction in 
all actions, real, mixed, and personal, to any amount, but the court 

(i) 15 & 16 Vict c 76 

(l) 17 & 18 Yict c 125 

(m) 23 & 24 Yict c 126 

(n) 18 & 19 Viet c 67 

(o) 35 & 36 Yict c 86 

(p) Oertam prorisions of the Common Law Procedure Acts, 1852, 1854, and 
1860, and of the Bills of Excban^ Act, 1855, and the whole of tho schedule to 
the Borough and Local (Courts of^cord Act, 1872, wore extended to tins court 
W Order in Ooimoil of 12Bi May, 1874 (Statutory Rules and Orders Bevisod, 
Vol VI, Inferior Oourt, England, p 66) 

(;! Statute of tho Staple (27 Edw 3, stat. 2, o 19) See p 137, ante 

(r) This oourt is held under tiie authority of a charter of WiHiam III (Fat 
BoVoWdl 3, Part Y, No 17) 

(s) Seep 215 , post 

(t) Appendix to Report of the Municipal Corporations CommisnonerH, 1815, 
Part Iv , pp 2229, 2230 Information lundly given by the town clerk 

(u) Bee p 133, ante 

(o) Selden Society, Yol XXIH , p xv Records of this court exut fw the 
penod 1732—1813 Ibid , p xix 

(5) This court is held under the authonfy of a cdiarter of Charles 11 (Pat. 
Bol ISOar 2,PartXX,No 8) 

(e) Appendix to Report of the Mtuuoipal Cknpontions CSommiwioaers, 1836, 
PartL, pp 601,502.* 

See under “Fenzyn,” p 189, pwf 

(e) This court is held undw the authority of a charter of Henry YIIE, (Fat* 


Baor i, 
PartifiTihiy 
Cooxti. 


Eyo. 


Falmouth. 


Favershsm 

Portmote 

Court. 



m 

taOT.1. 

PaxtiAiilar 

(kntrte. 


Folkestuoe. 


Gloucester 
Tolsey Court. 


Gouitvs. 

has been in ab^snce since sbont 1779 (/). Theie is now no recorder 
of Faversham(^). 

There is also nnder the charter of Henry YIII a court of pie 
poudre(^), a court leet(t) and view of fraxikpledge, uid a court of 
the Cleik of the Market (k), hdd annually before the mayor, to 
examine the weights and measures used within the town, of which 
latter court the town clerk is clerk (0 

(bx.) FdkeaUmt 

353 The Folkestone Court of Becord (m) has jurisdiction m all 
actions, real, mixed, and personal, to any amount The court is 
directed to he held every fifteen days There is a recorder of 
Folkestone, who is judge of the court (n; The coui t is still formally 
held, but there is no lecord of any business being done since 
1838 (o) There is also a court leet (p) 

(lx) Oloucetter 

354 The Gloucester Court of Becoid, or Tolzey Court ($), has 
jurisdiction in all actions, real, mixed, and personal, to any amount 
The recorder of Gloucester is judge of the court (r), which m 1883 
was stated to have long fallen into entire disuse 

The corporation had a court of pie poudre (a), and a court leet (b), 
which dates back as far as Henry YII at least (c) 


Bol , 31 Hod 8 , Part XTI), granted 27th •Tanuory, 1546, confirmed hj charter 
of 1 Ednr 6, Put Eul, Part lY The Cinque Ports charter of 20 Car 2, 
granted 2Srd December, 1668, also grants this court of record to the corporation 
of Faversham See under “ Dover, p 159, ante 
(/) On the passing of on Act abobshing arrest on mesne process m inferior 
courts for sums under £10 (19 lioo 3, c 70) 

(</} There was a recorder of Faversham at the time of the passing of tha 
Municipal Corporations Act, 1882 (45 & 46 Vict c 50) 

(A) See p 186, ante 

i t) See p 2lo,poat 
k) See p 137, unte 

n Appendix to Bepoit of the Municipal Corporations Commissioners, 1835, 
Pait n . pp 961—971 

(m) This court is held under the authority of a charter of Charles II, granted 
to the Cinque Ports 23rd December, 1668 (Jeako, Charters of the Cinque Poits, 
pp 136-139) 

(n) Municipal Corporations Act, 1882 (45 ft 46 Yict c 50), ss 175, 176 See 
p, 134, ante 

(o) Appendix to Beport of the Municipal Corporations CommisBioners, 1835, 
Fort H , pp 981, 982 Information kindly given by the town derk 

(p) 6w p 215, poet 

M This court is held nnder the authority of a charter of Charles II (Fat 
Bol, 24 Car 2, Fart III, No 13) This charter confirms a grant of this 
Inmohise by a charter 21 Bic 2 (1398) 

(y) Ifunicipal Corporations Act 1882 (45 ft 46 Yiot o 50), as 175, 178. 8m 
p 134, OMfr 
(a) See p 136> 

(5) Aflpwdix to Beport of the Mnnioipai OozporationB Comnnssionert, 1885, 
Faot L, pp. 69—62 

(c) Hader a dtarter of 3 Car. I (1627), oonftnned by 24 Oar IT. (note (o), «i^) 
the shenfisluMl oognuanoe of pljsaa in w ToIseyOoDrt “ Bulea and mrecwm* 
for the prooeedings m the pleas of the Tola^ Ooiut of the Ci^ of Gloucester" 
tnwt<nitattlii»endatabook<d leoorda M datMl682. Fooxtssa 



Fart XTII.— B(»o(tgh akd Logak C9GimTs or Bsoohd. 


%U 


(Izi,) Ocdmameluttar ■m.l^ 

S66. The OodmuieheBter Court of Pleas (i) has jurisdietion in 
personal actions np to J02. The court is directed to be held before 
the Iteilifb and assistants every three weeks. The procedure is as Ctod* 
m the Court of King's Bench Irofore 1862. The cost of a summons 
is sixpence. In 1836 a table of fees was m existence (e). 

The corporation has also a court leet (/). 

(Izu ) QrafAham. 

356 The Grantham Court of Becord {q) has jurisdiction in OrMthsa. 
persomd actions up to the amount of £40 The court is directed to 

be held weekly. There is a recorder of Grantham, who is con¬ 
sequently judge of the coart(/i) The process is almost exactly 
similar to that of the Court of Common Pleas before 1862. 

The jurisdiction of the court extends over the soke of Grantham, 
including the parishes oi townships of Barkston, Belton, Braseby, 
Golstesworth, Woolsthorpe, Denton, Stoke Bochford, Easton, Great 
Gonerby, Harbaxton, Londonthorpe, Gieat Ponton, and Sappeiton. 

The court has been m abeyance for many yeais (t). 

(Ixiii) Qravttend 

357 The Gravesend Couitof Becord (k) has jurisdiction in all OrsTcmuL 
actions, real, mixed, and personal, to any amount It is directed 

to be held every three weeks The recorder of Gravesend is 
judge of the court {1). A table of fees was in existence m 1884 (m). 

(Izit) Qreai Ortm$by, 

358 The prescriptive Great Grimsby Mayor's Court (n) has Oreat 
junsdiction in all actions against freemen, real, mixed, and personal, Onnubj, 
to any amount The Great Gnmsby Foreign Court has similar 
jurisdiction in actions brought against resideTi«>B who are not free¬ 
men. The courts are directed to be held weekly, and there is a 


booka of the recorda of the Tolzey and Fie Poudie Oourts fiom 1616 to 1726 
are m the possesBion of the corporatioii Information kmdly given by the 
town derk 

(di This court u held under the authority of a charter of Jamoe II (Pat Bol, 
2 Jao 1, Part XVII) 

(e) Appendix to Hcport of the Municipal Corporations Commissioners, 183d, 
Part IV ,pp 2235—2237 

(/) See p 215, post 

(o) 7 Oar 1, Pat Eol. Part VI, No 2 

(A) Municipal Corporations Act, 1882 (45 & 46 Vict o 50), ss 175, 176 Ses 
p. 134, ante 

(t) Appendix to Beport of the Municipal Coiporations Commissioners, 18J5, 
Part IV,pp 2241-2244 

(k) This oourt isheld under the auUionty of a charter of Charles I (Pat Bol, 
7 Oar 1, Part XXXII. No 1) 

(l) Municipal Corporataons Act^ 1882 (45 A 46 Viot o. 60), ss 175, 176 See 
P 134, ante 

(iw) Appendix to Beport of the Mumoipal Cbrporatums Commis^ioiicrs, 18$5, 
Part IV., pp 2865—2867 

(n) This oourt is held under the authonty a diarter of James U (Pat. Bol., 
4 Jaa 2, Part IX, No 4). 
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COUBTS. 


bwjt •. recorder of Great Grimsby, who is judge of the courts (o) The 
PirtielilaT pleadings are as m the superior courts of common law before 18S2. 
Courta The courts have been in abeyance for sixty years (p) 

The corporation has also a court leet( 2 }, to be held before the 
mayor twice a year (r). 


(Izy) Great Tarmouih, 

OreBt 359 The boioUgh court of Great Yarmouth («) has jurisdiction 

Tarmouih m all actions, re.il, personal, and mixed, to any amount The court 
18 directed to bo held weekly There is a recoider of Groat Yar¬ 
mouth, who IS the judge of the court (t) The procedure in the 
court IB that under the Common Law Procedure Acta, 1852 (a), 
1854 (&), and 1860(e), certain provisions of which Acts, and also 
the rules made under them, have been extended to this court (d), 
as have the whole of the provisions of the Summary Procedure on 
Bills of Evchango Act, 1855(e), and the schedule to the Borough 
and Local Courts of Becord Act, 1872 (/) The court is still held, 

but no process was issued in 1904 or 1905(9) This court appears 
to have originally been a court of husting Qi) on the model of that 
of liondon (i) 

By the ancient custom of the borough a foicign court was to be 
held before the bailiils for “ speedy expedition and despatch of 
meichnnts and other strangers coming into the said burgh The 
bailiiTs were to have respect to the truth and equity of the case. 
No writ of error was allowed (k) 

Under the charter of John the giant of thol —le the right of 
keeping a maiket—involved the grant of a court of pie poudre (f) 


(o) Mumcipal Oorporations Act, 1882 (45 & 46 Yiot o 50), ss 175, 176 See 
p 134, ante 

(p) luformation kindly given by the town clerk 
(</) See p 216, poet 

(r) ^pendix to Keport of the Mumiipal Corporations Commissioners, 1835, 
Part IV , pp 2240—2253 For twenty years piior to this report the court had 
only been held once a ^ ear 

(a) The oomt is held under the authority of a charter of Queen Anno (Pat 
Bol, 2 Ann , Parf> II 2, No 6) The court was ouginaUy gianted by a 
chaiter of King John (1208 ad), whioh is confirmed by the charter of Anne 
(Manahip, Histev^ of Great Yarmouth, Vol X , p 61 , Vol II, pp 2, 41) 

(t) Municipal Oorporations Act, 1882 (45 & 46 Yict, c 50), ss 175, 176 See 
p 134, ante 

(a) 15 & 16 Yict c 76 
tt) 17 & 18 Vict c 125. 

(c) 23 & 24 Yict 0 126 

(cQ By Orders m Council of 28th November, 1856 (Statutoxy Buies and Orders 
Bevised, Yol YI, Infenor Court, England, p. 59), and 12th May, 1874 
M., p 61) 

(e) 18 & 19 Yict c 67, by Order m Council of 28th November, 1866 Ubtd , 

p 61) 

(/) M * 36 Viot o 86, by Order in Council of 12th May, 1874, uln supra 
(y) CSnl Judicial Statistics, 18SS—1905 
(&} See f . 176, 

h) See liote(d), p 176, put, and Manship, History of Great Yaimooth, 
Vol n, p. 12 

(ft) Maoahip, History of Great Yarmouth, Vol. XL, p 49. 

(0 See p 18^ etate. 
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W 


Under a charter ot James I.(m) there is also a court leet(n) 
and view of frankpledge (o). 


Biot s 

Farttcaliar 

OoutB. 


(Izyi) OuS^ord 

860 The Guildford Court of Eecord (jp) has jurisdiction in all QnJWlord. 
actions, real, mixed, and peisonal, to any amount The court is 
directed to be held every three weeks There is a lecorder of 
Guildford, who is judge of the court (g) 

The procedure is that of the old courts of common law. No issue 
has been tried m the court since the middle of the eighteenth 
century (r) 

The mayor, as Clerk of the Markets, has authority to hold a 
court of Clerk of the Markets («). 

A chartei of Edwaid III (a) also gi anted a couit of pie poudre (li). 

(Izvii) Hartlfpooi 

861 The corporation of ITai ilcpool (c) has a court of pie HMti«pnni, 
poudie (d), and also a court baron (c), with jurisdiction up to 40«, 

which was formerly held twice a year before the recorder There 
was also a court leet (/), held with the court baion Neither of 
these courts appears to have been held since 1848 (g). 

(Ixvui) Harvnch 

362 The Harwich Court of Pleas(/i) lias jurisdiction in personal iToiirioh. 
and mixed actions up to jClOO The couit was directed to be held 
weekly before the mayor (lecoider) and stewaid or deputy steward. 

There is no recorder of Harwich The procedure was as in the 


(m) 6 Jac 1, granted 22ad July, 1608 , Manship, Hutoiy of Qroat Yarinouth, 
Vol n , p 31 
{n) See p 216, poat 

(o) Under a charter of Queen Elizabeth (Pot Eol, 1 Eliz , Part YI), granted 
26th May, 1559, the corporation of Cheat Yarmouth were giauted a Court of 
A^ualty See p 105, arde 

(jj) This court IB held under the authority of a charter of ITonry VII, 
granted 1st July, 1488 Thia charter is set out bv way of tHHptximua in a 
charter of Henry YllI (Pat Bol, 11 Hen 8, memb 3) 

(g) Municipal Corporations Act, 1682 (45 A 46 Vict c 60), ss 175,176. See 
p 134, ante 

(f) Appendix to Beport of the Municipal Corporations Gommismouers, 1885, 
Part lY , pp 2871—2873 Information kindly given by the town cleik 
it) See JP 137, ante 

(a) 14 Edw 3 (Rot Cart, Part I, No 1), 14th January, 1341 

(5) Manning and Bray, History of Surrey, Yol I , p 35 See p 136, ante 

(c) This court is held under the authority of a charter of Queen Elizabeth, 
gnmted 3rd February, 1593 (Appendix to Beport of the Municipal Corporations 
CommiSBioners, 1835, Part 111, p 1631). 

(d) See p. 136, ante. 

(e) See p. 216, pott 
Xj) Sea p. 216, poet. 

(si) Sort^ Hut of Durham, Yd m., pp 105, 108. Informatioa 
kinoly given by tee town cleik 

(A) Thu court u held undrr the auteonty of charters of Jaroe^ T and 
Uharles H (Pat Eol; 2 Jac 1, Part XXV , Pat Rol, 17 Car 2, Part H., 
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BKV.S. 

PutkiilRr 

Ihnirts. 


fiutIttgBi 


Intrlnsleal 
Cuuit of 
Havcrfonl- 

W«t. 


courts of common law before 1852. The court has been in 
abeyance smoe 1824 (t). No rules or tables of fees are xn 
existence (k). 

The corporation has also a grant of a court of Admiralty (2), 
which has not been held since 1791, and a court of pie poudre (m). 

(Izix) Hastingt 

368 The Hastings Court of Becord (n) has jurisdiction in all 
actions, real, mixed, and peisonal, to any amount The court is 
directed to held at the accustomed times, that is, every fifteen 
days There is a recorder of Hastings, who is judge of the 
court (o), which has been m abeyance since 1854 (p) 

The corpoiation has also authority to hold a hundred court (g). 
At this court freemen were summoned and municipal officers chosen 
The hundred court also exercised the functions of a general court 
leet (/), and had fallen into abeyance before 1835 («) 

(Ixx ) HavtTfarivoalt 

364 The Intrinsical Gouit of Haverfordwest (f) has jurisdiction 
in all actions, real, mixed, and personal, to any amount. The court 
IS directed to be held as well from month to month as from fifteen 
days to fifteen duys” befoie the mayor or his deputy The 
procedure is that of the old Couit of Common Fleas 

The corporation has also a court of pie poudre (a) and had acouit 
of Admiralty (t), both to be held before the mayor (r) 

There was also a hundred couit (d), held twice a year before the 
sheriff, lor the election of officeis and the transaction of the other 
busmess of a coiut leet {e) 


(t) Apj)endix to lloport of the Manicii>al Ooipoiations Oommissionera, 1835, 
Part IV , pp 2261—2268 
(A) lufomation kindly given by the town olerk 
(/) See p lOo, ante 
(»]) Seo p 136, ante 

( 71 ) This couit IB held undt'i the authority of the charter of tho Cinque Ports, 
granted by Charles II 23rd December, 1668, prmted m Jeako, Charters of the 
Oinque Ports See pp 135—139. This charter contains \.w»jptsam,v* and 
oounnnation of 1 Eliz. (granted 8th March, 1559) and 43 Eliz {^nted 26tb 
January, 1601) 

(i>) Mumcipal Oorpoistions Aot, 1882 (45 & 46 Yict 0 60), ss 175,176 See 
p 134, anfe 

(p) Information kindly given by the town clerk In 1800 this court fell 
into abeionce, but was revived by mandamus m 1822 
M Seep 214,jKiiif 
ir) See p 215, po»t 

Uj Appendix to Beport of Municipal Corporations Commissioners, 1835, 
PsrtH.pp 997—1000 

(A This court 18 held under the authority of a oharter of James 1 (Pat. Bol, 
t Jao 1, Part XXm , J^o 3), granted 20th February, 1620 

i a)6Mp 136, ante 
hj fiee p. 105, ante 

e) Aj^endfx to Bepoit of the Municipal Corporations Commis^oners, 163A 
Part L, 1^ 283—239 
(<2) See p. 214, po«f 
^ AjqiMidtx, Fart L, p 239. 



Part XVII.— Bobouqs and Local Covats or Bboobd. 

Qjoa } Sedon. 

866 The Hedon Court of Pleas (/) has junsdiotion in Mrsonal 
actions to any amount The couit was directed to be held before 
the mayor and bailiffs. The procedure was analogous to that of the 
Bupenor courts of common law before 1852. The couit had fallea 
mto abeyance before 1884 (y) 

(Izxu) HeiUton 

366. The Helslon Court of Becoid(/i) has juiisdiciion in poisonal 
actions to any amount The court is directed to be held every 
three weeks befoie the mayoi or his deputy, two of the aldeimeu 
(and the lecorder or his deputy) There is no lecoider of 
Helston (i) 

The piocesB is by attachment and distress No rules of the 
court are in existence, nor any lecords of the holdmg of the 
court. 

The mayor, as Cleik of the Market (A), holds a couit of theCleik 
of the Maiket once a yeai to inquire mto the weights and moasuies 
m use in the boiough(t) The Couit of the Hundred (m) of 
Eeriier, held at Peniyii (n), has juiisdiction within the boiough of 
Helston 

(Izzui ) Hnr/ord 

367 The Mayor’s Court of Herefoid(o) has jurisdiction m all 
actions, real, mixed, and personal, to any amount The court uj 
directed to be hold twice a week Thoie is a lecorder of Heieford, 
who 18 consequently judge of the couit(p) 

The practice of the court is that of the superioi courts of common 
law befoie 1852. No table of costs is in existence Solicitois have 
audience in the court 

The court has been in abeyance since about L846 

The charters also giant a couit leet (q) and view of frankpledge 
and a couit of pie poudre (r) 


(/) This csourt is held under the authority of a charter of Queen EUzaboth, 
granted 1564<-5 

( 9 ) Appendix to Beport of the Municipal Corporations Cominuaiouers, 1835, 
Fait 111, pp 1637—1540 

(h) This court is held under the authority of a charter of Qeorge III (Fat 
Eol, 14 Geo 3, Part TL, No 7), granted 3rd September, 1774 
(«} There was a recorder of Helston at the tune of the passing of the 
Municipal Corporations Act, 1882 (46 & 46 Yict c 60) 

(k) Sm p 137, antf 

U) Appendix to Beport of the Municipal Corporations Commissioners, ISJ5, 
PartL, pp 611-613 

! m) Seep 214,post 
n) Seep 189,^post 

01 Thia court is held under the authority of charters of Queen Ebzabclh and 
oiJmesI (PalBoL, 39Eliz.PartlX,fo 23, 17 Jao 11 
(p) Ifununpal Corporations Act, 1882 (45 Jb 46 Vict o 60), as 176, 176 See 
p. IM, ante. 

(f) See p. 216, port. 

(r) Appendix to Beport of the Municipal Oorporationa Oommismoners, 1835, 
PortL,pp. 263—269. Seep 136,an<& 
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SBOT. 5. 

Fartieidar 

CourtB. 

Hertfoid. 


Huntingdon 


Hjthe. 


(Ixxiv ) Hertford. 

368 The Court of Record of Hertford (*) has jurisdiction in 
peiHonal actions up to J660 The court is directed to be held weekly 
befoie the mayor (or the recordei) or their respective deputies. 
There is no recoider of Hertford The court fell mto abeyance m 
1782, was revived m 1827, and again fell into abeyance 

The mayor is entitled to bold a court of the Clerk of the 
Maiket(t) once a year (a). 

(Ixxv) Huntingdon. 

369 The Huntingdon Coiiit of Pleas (&) has jurisdiction m all 
notions, leal, mixed, and personal, to any amount The court is 
directed to be held every three weeks before the mayor The 
procedure is similar to that of the superior courts of common law 
before 1852 There is no table of fees in existence, but there is 
a custom to take half the fees allowed in the old Court of King’s 
Dentil 

The charter also giants a court leet(c) to the corporation(d). 

(Ixxvi) Hytke 

370 The Ilytlie Conit of Record (e) has jurisdiction in all 
actions, leal, mixed, and jiei&ondl, to any amount The couit is 
diiectod to bo held at the accnslomed times Theie is a recoider 
of Il'vtlie, uho IS ponseijueiitly judge of the couit (/) The 
pioccduie is similar to that in the supciioi couits of common law 
befoie 1852 The court has been in abeyance since 1777, but is 
still formally hold with the boiougli quarter sessions (< 7 ) The 
Daious of the Cinque Poits have a couit leet, as in the case of 
Dover The chaitei of Elizabeth also giants a court loet(/0 and 
view of f 1 ai'kpledge to the coipoiation, and there is a court of pie 
pondio(i) 


(s) This court n held under tho authoiity of a chaiter of Charles II (Pat 
£ol, I'Oi 2, Pait III, No 22) 

(t) See p 1J7, unfe 

(a) Appendix to Hopoit of tho Municipal Corpoiations Commissioners, 1836, 
Part IV, pp 2h8r»—288fa 

(h) This court 11 held under the authority of a charter of Chailes 1 (Fat. 
Eol, 6 Car 1 , Pait I„ No 2 ) 

(l) See p 216, post 

(a) Appendix to Eeport of the Municipal Corpoiations Commusioners, 1836, 
Part IV , pp 22b7, 2288 

(«) This coiul IS hold under the authority of a charter of Queen Elizabeth 
(Par llol, 17 Ehz , Part \III, fo 16) Tlie franchise seoma to have been 
conferred oriffinally by the Custumal of n%the, temp circa Bio IIL, and also 
under the authonty of the chartei granted by Chailes 11 to tie Cinque Ports, 
23rd Decembi'r, 1688, printed in Joike, Charters of the Cinque Porta This 
charter contains inepeximnt and confirmation of diarters of 1 Eliz (granted 8 th 

March, 1659) and 43 Eliz (granted 26th January, 1601} See Jeake, pp li%— 

* 

(/)'Manicipal Corporations Act, 1882 (46 & 46 Vict. c 60), sa 176,176 See 
p 134, mKe. 

( 9 ) Al^pendix to Beport of the Municipal Ooxpoictions Oommissionen, 1836, 
Fart XI, jip 1007, 1008 Information kindly given by the town clerk. 

(A) Seep.2l6,po*< 

(•) Selden Society, YoL XXin, p xv. 



Part XVII.—Borough and Local Courts of BS 00 RD 4 

I (Ixxru.) Jpaufteh 

371. The Ipswich Court 0! Small Pleas (Jk) has jurisdiction in all 
actions, real, mixed, and personal, to any amount The conit is 
directed to be held every fortnight The recorder of Ipswich is 
judge of the court (Q. The mrisdiction of this com I has been 
excluded m all cases m which the county court has junsdietion (m) 

The piocedare is under the Common Law Proceduio Acts, 18S2 
and 1854, the whole of which Acts, and the lules under them, have 
been applied to this court (a) 

No proceedings appear to have been had in this couit since 
1873 (p), but the court is held if there is any business to be 
done (p) 

Theie are also (1) a court called the Petty Court of the Bailiffs 
for passing the real estate of a miiioi situated within the borougli, 
(2) a court of Poitman’s Mote for fines and rocoveiies and 
acknowledgments of mariied women, and (8) a court leot((;), but 
since 1798 (r) this court has fallen into abeyance (s). 

(Ixxvui) Ktvqaton upon-IIull 

372 The civil court of Kmgston-upon-Hull, called the Court of 
Venire (a), has jmisdiction in all actions, real, mixed, and personal, 
to any amount The court days are diiected to be every fortnight, 
except for six weeks preceding the quaiterly sittings of the court 
for the trial of actions, when they are to be weekly The recorder 
IS judge of the couit {h) 

The procedure of the court is regulated by the Common Law 
Procedure Acts, 1852 (c), 1854 (d), and 1800 (c), certain piovisions 
of these Acts having been applied to this court, as have the whole 


(7i.) This comt IB hold under the uuthoiity of chaiOis of lldwaid lY nnd 
Charles II (Rot Cart, 3 Edw 4, 2d A 24 Edw 4, No ^ , Pat llol , 17 Uai 2, 
Part YI, No 2) The court was originally granted a charter of 1 John, 
printed in Rot Cart, Yol I, p 65 b 

{1) Muniupal Coiporatious Act, 1882 (49 & 46 Yict o 90), b8 179, 176 Soa 
p 134, antf 

(m) By Order m Council of 5th June, 1858 (Statutory Rules aud Orders 
Revised, Yol YI, lufeiior Comt, England, p 70) 

(n) By Order in Gouucil of 5th June, 185S (tbid , p 75). 

fo' Parliamontaiy Paper, 1888, (0 187) Kxxu, 169 

(p) Information Kindly given by the town clerk 

(q) See p 219, pogt 

(r) On fhe passing of a Paving Act (33 Oeo 3, c xcu) which gave powers to 
oommiSBioners to deal with nuisances 

(a) Appendix to Report of the Municipal Corporatioi s Commissioners, 1835, 
Port IV , pp 2283—2317 Under chorteis of Henry YIII the corporation of 
^wich has a grant of a Court of Admiralty (Pat Rol, 10 Hen 8 and ]d 
Hen 8) The roundanes of the junsdiotion of this comt are from the Plath is 
and (north-east of Landguard Pc^) south-eastward to the west side of the Cork 
sand, thence m a straight line to the Naze, along the coast by the town of 
Harwich, and up the nver to Ipswich, and no farther See p 109, an/f 

(a) 13 u 8 court is held under vie authority of 18 Hen 6, charters of Rot Cart , 
No 29, Henry YH and Charles II , Pat Rol, 13 Car 2, Part XXUI, No 22. 

(9) Municipal Coiporafions Act, 1882 (45 & 46 Yict. C. 90), ss, 175, 170 See 
P 184, ante 

(«) 18&i6YioLa^6 

(d) 17 & 18 Yict c 129 

(e) 23ft2iYict.at26. 
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of the proviBions in the schedule to the Borough and Local Courts 
of Piocord Act, 1872 (/), and the provisions of the Summary 
Procedure on Bills of Exchange Act, 1855 (g) Buies were also 
made between 1852 and 1857 by the then recorder, and confirmed 
by three judges of the superior courts of common law, as to 
pleadings etc. (/<). The court is still held (t). 

There is also a couit of pie poudre(^) By a charter of 
Henry YI {1) the mayor and aldermen are entitled to choose 
from among tliomselves an admiral of the Humber (m). 

(Ixxix) Kingiion-m-Thameu 

373 Tho Couit of Eecord of Kmgston-on-Thames (n) has juns- 
diction m all personal and mixed actions to any amount. The 
court is directed to be held weekly before the bailiffs and the recorder 
and the steward of the court, or two of them There is a recorder of 
Kingston, who is consequently judge of the court(o) The 
office of the stewaid of the court was held ex officio by the Attomey- 
Qeneral, but there is no lecord of his ever having attended The 
jurisdiction of the couit extends over Kingston, Elmbridge, 
Copthorne, and Effingham hundreds The process is by summons 
The costs aie stated to be modelato, the average expense of a tnal 
and final process not exceeding i^lO The couit has been in 
abeyance since the introduction of county couits in 1846 
^J'he corporation has a court leet(p) and view of ftankpledge, 
with juiisdichon foimeily extending over the whole hundred of 
Kingston, but in 1629(9) the coiporation released to the Grown 
that part of the juiisdiction which was withm the manor of Bich> 
mond and tho hamlets of Biclimond and Kew and Petersham, and 
the manoi of Ham, appurtenant to the manor of Richmond (i). 

(f) 35 & 36 Vict c 86 , by Order in Council of 26th June, 1873 (Statutory 
Rules and Oideis Revised, Vol VI, Infeiior Court, England, p 78) 

( 9 ) 18 A 19 Yict c 57, by Older in Council of 2lBt Novomber, 1855 (t5td, 
P ”) 

(A) 10 th November, 1852, 7th November, 1853, 23id January, 1857 
(S^tutory Rules and Ordois Revised, Vol YI, Inferior Court, England, 
pp 80—85) R 23 of these rules runs as follows “ That m all other respects 
the practice and pleading of this court shall bo oonfonnable to and as much as 
may be regulated by tho town praotioe and pleading m the superior couits of 
common law at Westminster, whether such pmctico or pleading be regulated 
from time to time by Act of Paiiuunent, rules of court, or otherwise ” 

(•) Eighty*three pliunts were issued m 1905 (Paxliamentojy Paper, 1907 
(0.#477j,p 164) 
ft) Se^ 136, mde 
ft 26 Hen 6 

^) Appendix to Report of the Mumoipal Corporations ComimssioneTB, 1835, 
Pitt HI, pp. 1545—15d6, and information kin^y givmi by the town derk 
(a) The court is held under the authority of a ohuter of Junes I (Pat Bol, 
I Jao. 1, Port YI). granted 17th November, 1603 
( 0 ) Mumoipal Oo^rations Act, 1882 (45 & 46 Vioi 0 . 50), ss 175, 176 See 
p 134, anla 
(p) Bee p 216, pod 

(g) Bi consideration ol a charter cTtandi^ the jonsdiotion of the Court of 
Record CMur the hundreds of Oopthome and j^Bingbom 4 Car 1,13th December, 
1628. 

(r) The eoipontionhM also a court bafon. See p. 216, peit. 



Fibt XVII.— Borough and Local Courts or Rbgord. 


in 

The Hundred Gourl Eingeton is a oourt of ancient deme8ne(«), Swnr. 8, 
The latest entiies m its records are a recovery suffered 1 Jao. I. Purtteelir 
and a £ne levied 6 Jac. 1. Comt a. 

There is also a court of pie poudre (t) 

(Ixxz) Ktrkhy^in-Kendci. 

874 The cml court of Eirkby>in-Eendal (a) has juiisdiction in Kirkbj-ia* 
personal actions fiom 40« to The oourt is diipcted to bo Kendal, 

held every three 'weeks before the mayor and the two senior 
aldermen. The court has been in abeyance since about 18B5 ( 6 ). 

(Ixxxi) Lanauter 

375. The Gouit of Fleas of the Borough of Lancaster (c) has Lanoaster. 
jurisdiction m personal actions to any amount. The oourt is 
directed to be held every week before the mayor The process is 
either by service, caption of the person (bailable), or attachment of 
the goods The town clerk is appointed registrar of the court No 
rules or tables of fees are in existence The court has been m 
abeyance foi many years (e) There is also a court of pie poudre, 
held befoie the mayoi (/) 

(Ixxxu.) LaunceaUm 

376 The Launceston Court of Becord (g) has j'uiisdiction in TiHonceiton. 
personal actions to any amount The court is directed to bt 

held eveiy week befoie the mayor and aldermen. The court has 
fallen into abeyance since 1885 (Ji) 

(Ixxxin.) Leiceiter. 

377 The Leicester Court of Becord (t) he 3 jurisdiction in all Leicester, 
actions, real, mixed, and personal, to any amount. The court is 
directed to be held weekly or oftener if necessary. There is a 
recoider of Leicester, who is consequently judge of the 

(•) Seep 211,post 

Appendix to Keport of the Municipal Corporations Conunissiouers, 1836, 

Part IV , pp 2892—2900 Soo p 130, ante 

(a) This oourt is held under the authority of a chaiter of 86 Charles U 

(b) Appendix to Report of the Mumcipai Corporations Oommissioners, 1835, 

Part nl, pp 1389—1592 Information kindly given by the town clerk 

(c) This court is held under the authority of a charter of Goor^ HI (Put. 

Bol, 69 Geo 3, Fart XII, No 2 ) Information kindly given by the town 
clerk 

(e) Appendix to Report of the Municipal Corporations OommissiODerB, 1836, 

Part nl, pp. 1697—1(>07, information as to costs will be found at p 1607 

(/) See p 136, ante 

( 9 ) This court u held under the authority of a charter of Philip and Mary 
(Pst Rol, 2 & 3 Phil A Mar, Part VII), granted 16th February, 165(> 

( 6 ) Appendix to Report of the MunimpaT Corporations Oommissioners, 1835, 

Port I, pp 517, 619 Information os to costs -will be found on p 519. 

Information kindly given by the town clerk 

(•) This oourt IB hdld under the authon^ of a idiarter of Queen Elisabeth 
(Fat Bol, 41 Taiiii , p!art I, f 1), granted 1st June, 1599 This chatter is 
linnted at length in Nichols’ Leicestershire, YoL I, Fart II., pp 409—115 

HL—DC. K 


172 


CotJBTS. 


Sbov.B. 

PaitlQalar 

CcmrtB. 


Leominater. 


Lichfield. 


Unooln 
Court for 
ForelgQcn. 


court (/b). The procedure is the same as that of the Court of 
King's Bench before 1852. The court has been in abeyance 
since about 1686 (1) The charter of Queen Blizabeth also grants 
a court leet (m) and view of frankpledge, to be held twice a year 
before the mayor etc. (n). The corporation have also (o) a court of 
pie poudre(p). 

(Izzxiv) Zeomt/uler 

378 The Leominster Court of Becord (q) has jurisdiction in 
personal actions up to j£100 The court is directed to be held 
every other wr ek before the mayor and burgesbes The procedure 
IS similar to that of the superior couits of common law botoie 1852 
Ko rules oi tables of fees are in existence The court has been in 
abeyance since about 1846 

There is also a court of pie poudre(7), held before the mayor (s) 

(Ixzxv ) Lichfield. 

879 The Lichfield Court of Becord (t) has jurisdiction in all 
actions, real, mixed, and personal, from 40< to any amount 
The couit 18 directed to be held weekly The recorder of Lichfield 
IB judge of the court (a) The procedure and pleadings are 
similar to those in the supeiior courts of common law before 1852, 
and the costs about one-third of those of the supeiior courts The 
court has been in abeyance since the ebtablishment of county couits 
m 1846 (5). 

(Ixxxn ) Lincoln 

380 The Borough Mote Court and the Court for Foreigners of 
Lincoln(c) have jurisdiction in all actions, leal, mixed, and personal, 
to any amount The two courts became amalgamated undei the 
title of the Lincoln Couit for Foreigners Theie is a recorder of 


(^) Municipal Corporations Act, 1882 (45 & 46 Yict. o 50), ss. 175, 176, see 
p ante 

(1) Toformation kindly given by the town dork 
(n>) See p 215, post 

M Appendix to Beport of the Municipal CorporationB Commissioners, Part 
UI, pp 1886—1897 
fo) Solden Society, Vol XAiil, p xv. 
fjj) Seo p 136, ante 

( 0 ) Thia court is held under the authonty of a charter of Charles H (Pat 
Bed, 17 Car 2, Part Y, No 9), granted 6th June, 1666 Undei the charter 
iMv (Pat Bol, Part XY.), granted 28th May, 1554, the oomt was ongmally 
grdnted with junsdiotion lumtra to £6 

(r) Seep 136, ante. 

(s) Appendix to Beport of the Manimpal CorporationB Oomnuasioners, 1835, 
Pun Im pp 293—296 , and information km^y given by the town derk. 

(<) This court la held under the authonty of charters of James I and 
Chailes n (Pat Bol 21 Jao. 1, Part L, No 8; Pat Bol, 16 Car 2, Part XX., 
No 1) 

(a) Mumapal Omrporatione Act 1882 (45 & 46 Ylot 0 . SO), ss 175,176, see 
p. 134, cmIs. 

(h) Appendix to Beport of the Mnnioipal Oor]Mrations Commissioners, 1835, 
Psit UL, p|L 1925—1926, Md infonnation kumy given by the town derk 
|) These courts ore held under the authority of a charter oi Qhailes I. (Pet 
l.> i Osar. I, Peft X T J., No. 1), granted 18th Deoemher, 1628. 
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€he city of Lincoln, but in 1885 the fudge of the oonrl wm a 
barrister of five years’ standing, and consequently the teoorder is 
not ex officio the judge of the court (d) The court has been m 
abeyance for about a bundled years This court appears to 
have originally been a court of busting, modelled on that of 
London («) 

There is also a court leet ( f), to be held Wice a year before 
the judge of the court of record (g) 

This was an ancient Court of the Staple at Lincoln {h), 

(IzxxTU ) Ltaleaid 

381. The Liskeard Court of Becord (?) has j*urisdiction in all 
actions, real, mixed, and personal, to any amount. The court is 
directed to be held befoie the mayor or his deputy, two capital 
burgesses (councillors), and before the chief stewaid (town cleik) if 
he be present Theie are no rules of the couit or tables of fees 
in existence, and the procedure is unknown The court has been 
in abeyance for nearly a centuiy 

There is also a couit loot (A) and view of frankpledge, to be 
held twice a jear before the mayor or hia deputy and two 
capital buigesses (eouneillors) (1), and a couit of pie poudre (m), 
which has also long been disused (a) 

(bcxxTUi) Ltvfrpool 

382. The Liverpool (o) Couit of Passage(ji) has j'urisdiction in 
personal actions to any amount where the defendant oi one of the 
defendants ie*'ides or cainos on bubiness within the jurisdiction of 
the court, or, by leave of the judge or registrar, when the whole or 
part of the cause of action arises within such jurisdiction, provided 
that, except where the whole cause of action arises within the 


(d) Municipal Corporations Act, 1S82 (45 & 46 Yict o 50), ss 175, 176, see 
p 134, anie 

U) See note (d), p 176, post 
(j) Seep 21,post 

(j) Appondix to Report of the Municipal Corporations Ooinmissioncrs, 1835, 
Poit IV, pp 2345—2356 

(A) Statute of the Staple (27 Edw 3, stat 2, c 19), see p 137, ante 
(i) This court 18 held ui'der the authuiiLy of a cburtoi of Queen Elizabeth 
(Pat BoL, 29 Eliz., Part XlII, f 32), granted 2bth July, 1587 

(k) See p 215, post 

h) Appendix to Report of the Mumcipol Corporations Commissionors, 1835, 
Paitl,pp 625-527 

(m) See p 136, ante 

(n) The court leet and the court oi pie poudie are both held under the 
authority of the oharter of Queen Eliaubeth 

(o) A charter of Henry III (Rot Chart., 13 Hen. 3, Part L, memb '>), 

S auted 24th llArch, 1229, contained a grant to the burgesses of Liveipool of 
e franchise of *' sac and boo,” the word eac meaning a free court 

(p) This oomt was granted by charters of Charles I and Wilham III (Pat 
EoL, 2 Oar 1, Part XV., No 8), granted 4tii July, 1620, 7 Will 3, grautod 26th 
September, 1695 The name seems to he deniwd from the fact Ibat the (>ourt 
was origiflwy intended for causes ansing ou t of t he imports and exporte 
passing throng (Encydepsedia Bntanmca, VoL XlV., p 714). Up to 1863 all 
]gooBsarugB were eniatled “m the hotough eourt of luTexpom.” lufonoatum 
kindly given ty the registnur. 
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sxn.s. jurisdiction, no action under £20, m which the county court has 
Partloiilar jurisdiction, shall be commenced m this court {q) The court also 
Courts has jurisdiction to try all actions of ejectment between landlord and 
tenant wherein the annual rent of the premises in question does 
not exceed £100, and where no fine is reserved or made payable (r) 
This court, i\liich is still m full operation («), is regulated by 
certain local and personal Act8(t), and also by two public and 
general Acts (a) The local Act of 1884 provided for the appomt- 
ment by the corporation of an assistant banister of seven years’ 
standing In 1893 the title of this judicial ofiicei was changed to 
the ” Presiding Judge of the Court of Passage "(h), with the same 
power, juiibdiction, and authoiity m regatd to causes in the Court 
of Passage (subject to rules of court) as is possessed by a judge of 
the High Court sitting in chambers or at nisi pirns 
In case of the death, sickness, or una\oidable absence of the pie- 
eidmg judge, the recorder of Liveipool may act in lieu of him (c) 

Bulei and 383 The presiding judge has power, with the concurrence of the 
procedure authority for the time being empowered to make rules for the 
Supreme Court, to adopt and applv to the Couit of Passage any or 
all of the Rules of the Supremo Court, with such modifications, if 
any, as may be thought fit Such rules are not to be invalid by 
reason of extending or otherwise affecting the jurisdiction of the 
Court of Passage (d) Rules weio made and confirmed under this 
power in 1903 and 1909 (f') 

These lules practically assimilate the pioceduro of the court to 
that of the King’s Bench and Adiniialty Divisions of the High 
Court (/), except that summaiy judgment under Old 14 cannot be 
obtained against a defendant who is a domestic oi menial servant, 
a labourei, a seivant m husbandly, a journeyman, an artificer, a 


(r/) Livoipoul Court of Passago Act, 189J (uC & 67 Yict c 37), s 2 
(?) Livftipool Court of I’afrsugo Piooertuio Act 1833 (10 Virt c xx!), a 48 
Ab to tho Admirsdty jurisdiction of the Court of Passage, see title Admiralty, 
Vol I, p 140 

(a) Three thousand throe hundred and twenty five plaints were issued m 1905, 
of which n hundred and nineteen came on for tnal (Civil Judicial Statistics, 
1905, Paihamontary Paper, 1907 [0 3477], p 1(>4) 

(t) 4 & 5 Will 4, c xcu , 6 & 7 Will 4, c cxxxv , 7 Will 4 4, 1 Vict 
c xovm , 1 & 2 Vict c xpix , 5 4, 6 Vict c In , laveipool Court of Passage 
Procedure Act, 1863 (16 Vict c xxi), Luoipool Coipoiation Act, 1880 (43 & 44 
Viot o xxvui), 8 4, aud Liverpool Impiovemcnt Act, 1886 (49 & 50 Vict. 
0 . Ixxx), SB 29,30 

(а) Liverpool Court of Passage Act, 1893 (56 & 67 Vict c. 37), Liverpool 
Court of Passage Att, 189(» (o9 A 60 Viet c 21) 

(б) LivorpooJ Court of Passago Act, 1693 (56 & 57 Vict c 37), s 6 
(c) 4 A 5 Will 4, c XLU , 8 2 

(a) Liverpool Court of Passage Act, 1893 (66 & 67 Vict c 37), s 8 As to 
1]i0 TOWor to make lules, see i? v Liverpool Corporatum (18871,18 Cl 11 I) 610 
(r) Tho 1901 Buies aie published by the corporation of Liverpool, price 
10». ed. For the 1909 Buies see [1909] Sv N, Pt IL, 123 
(jH The following IB a list of the Bnles of the Supreme Court, reproduced in 
the Buies of the Liverpool Court of Passage Ord 1, r 1, Ord ^ rr 1—3,7,8, 
Ord 8, nr. 1 «—4, 6, 7, Ord 4, rr 1,2, Ord 6, rr 3,10—18,16,17, Ord. 6, r I p 
Ord 7, XT. 1. 3. Ord 8. Old 9.rr 1—6,8—15, Ord 10, Ord 11 (adapted); 
Ord. 12, w. 8—14, 17—22, 24—30, Ord 13, ir 1—10, 12—14 , Ori 14, 
Ord. 16, rr. 1~^, 11—18, 16—31, 48—65 ; Old 17, Ord 18, Ord 18 a , 
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handicraftsman, a miner, or any person engaged in manual ^ 

labour (g). The rules also contain tables of court fees and of Particulir 
Bohcitors’ costs (A), and a scale of aHo-wances to witnesses. OoR^b 

384. Actions or matters may be removed from the Court of BemoTml of 
Passage by writ of certioratt or otherwise, if the Higli Court or a 

judge thereof deem it desirable, upon such terms as to payment of 
costs, givmg security, or otherwise as the High Couit or a judge 
thereof think fit to impose ({} There is a power to remit actions 
of tort(jf) commenced in the High Court to the Court of Passage 
when the plamtiff has no visible means of paying the defendant’s 
costs, and the plaintiff fails to give security lor such costa, oi to 
satisfy a judge of the High Court that his action is fit to be 
prosecuted m the High Court 

Actions of contract commenced m the High Court where the 
amount m dispute does not exceed JglOO may be lemitted to the Court 
of Passage in a similar manner as it might have been remitted 
to the county court (A,). Actions of contract commenced m the 
Court of Passage where the amount m dispute is less than sClOmay 
be similarly transferred to the county court (2) An appeal upon 
any issue tried in the Court of Passage is allowed under the same 
circumstances and rules as in the case of a trial at msi pi ms (m) 

385. There are a registrar and a deputy registrar of the court, OfBcon. 
who must be either practising banisteis or practising solicitors of 


Ord 19, Ord 20,rr 1,3,4, 6.7, Ord 21, rr 1—7, 9—21, Old 22, rr 1—9,11, 
13—16, 20—‘22, Old 23, Ord 24, Ord ‘26, rr 1-4, Ord 26, Ord ‘27, 
rr 1—9, 11—15 , Ord 28 , Ord 29, rr 1—8, 10—12, 14—18 , Ord 30, Ord 31 , 
Ord 32, Old 33. x 1, Ord 34, rr 1—7, 9—12, Old 36, r 8, Old 38, rr 2, 
4—8,. 11—19, ‘22 b, 28, 30—34, 36-40, 42, 43, 68 —68, Ord 37, rr. 1—35, 
Ord 38, IT 1—10, 21—24 , Ord 39, Ord. 40, rr 1—9, Ord 41, rr 1, 3—10, 
Ord 42, rr 1. 2, 6—9, 11—24, ‘26—34, Old 43, ri »—4, 8—13, Ord 44, 
Ord 45, Old 47, Ord 48, Ord 48 a, rr 1—10, <) 1 49, r 8, Old 60, 
IT 1—8, 11, 12, Ord 51, rr 14—16 , Ord 62, rr 1—11, 13, 14, 2‘i, Old 63, 
Ord 64, rr 1—12, ‘20, 22, 26—29, Ord 66, Ord 67, rr 1—13, 16—17, 
Ord 69, r 3, Ord 61, rr 6, 7, 16, 20, Old, 6*1, Ord 65, rr 1, 2, 5—7, 11, 
13—17, 23, 27 On part), Ora 66, rr 1, 2, 4, and 7 (in part), 8, 0, Oid 67, 
XT 1—7, 9—14 , Ord 70, Ord 71 (adapted), Owl 72, r 2 
(y) Liverpool Court of Passage llulos, 1909, Ord 14, r 9 
(h) There are three scales of fees and costs higher scale where the amount 
recovered exceeds £50, middle scale where in contract the amount rocoveied is 
not less than £20, and m tort than £10, lower scale where the amount 
recovered le less The higher ecale le based on the lower scale of the High 
Court, and the middle and lower ou the county court scales, B and A 
(*) Liverpool Court of Passage Act, 1893 (66 & 67 Vict c 37), s 6 The 
defendant’s common law nght to remove an action by errttoran has not boon 
taken away {Edward* v Liverpool Corporaiion (1902), 86 L T 627) 

0) Jbtd, 8 4 

(k) Ibid , B 3, see also title Oountt Cottbts, Yol VIIl, p 438. 

(f) Liverpool Omrt of Passage Act, 1896 (59 & 60 Vict c 21), s. 4 
(m) Liverpool Court of Passage Act, 1803 (66 & 67 Yict c 37), s 10 An 
application lies to the Court of Appeal for a new teal of an mteraloador ihhuo 
or any otiier issue under this section {Goateg v Moore, [1903] 2 K. B 140 , (' A). 
The judge of the Court of Passage can give leave to appeal in any ciso in whimx 
a ju^ at ohambera has power to do so (Hunter r Jacoimn (1899), SO L. T 
641, 0. A ) An appeal on an appbcation for a new trial is to the Court of 
Appeal (Andersoa v Lean, [1894T2 Q. B 2%S, 0 A As to procedure in appeal 
•se Bridge r Dame (1873), 29 L T 477. 
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five years’ standing They are appointed by, and hold their office 
during the pleasure of, the city council (n) They have the powers 
(subject to rules of court) of a registrar, district registrar, master, 
taxing officer, and associate of the High Court (o) There is an 
appeal from sdl oiders, decisions, and directions of the registrar and 
the presidmg judge (p). 

The officer of the court is the Sergeant-at-mace (q). 

386 In 1869 Admiralty jurisdiction was confetred on the county 
court of Lancashire lioldeu at Liverpool (?), and consequently the 
Court of Passage acquired Admiralty jurisdiction to the like 
extent («) The piactice and procedure aie regulated by the Buies 
of 1903 before referred to, and are similar to those of the High 
Court. 

387 The corporation of Liverpool have also a court leet (t) and 
view of fiankpledge under their charter 

(Ixxxix) LUindi/oery, 

388 The Bailiff’s Court of Llandovery (m) has jurisdiction m 
all actions, leal, mixed, and personal, to any amount The court is 
dll feted to 1)0 held monthly before the bailiff (now the mayoi) 
Nothing IS known of the practice and procedure of this couit, which 
had fallen into abeyance long before 1634, and no rules oi tables of 
fees are in existence (a). 

(xo ) Lontlon 

389 The courts of the city of London aie (1) the Court of 
Hasting, (2) the Mayor’s Couit(6), (3) the couit of equity before 
the Lord Mayor, (4) the City of London Court (c), (5) the sheriffs’ 
courts, (6) the Court of Quarter Sessions for the City of London, 
(7) the Court of the Chamberlain; (8) courts leet and views of 
frankpledge 

390 The Court of Husting (d) is the highest and most ancient 
couit in the city of London («) The jurisdiction of this court 

(n) Liverpool Impiovemont Act, 1886 (49 & 50 Vict c Ixxx ), s 29 

(o) Liverpool Oouit of Paseage Act, 1893 (56 & 57 Viet o 37), s 7 

(p) Ibtd , B 9 

(g) See Appendix to Beport of the Mumcipd Carporations OomnuBSiouerB, 
18 >5, Part lY , pp 2689—2713 Information Idndly given by the registrar 

(r) By Ordei in Council of 14th January, 1869, now repealed and consolidated 
by the County Couite (Admiialty Jurisdiction) Order m Council, 1699 

(a) Oounty Gomts Admiralty Jurisdiction Act, 1868 (31 & 32 Yiot c 71), 
a. 2& See also title Admibaltt, Tol I , p 140 

ft) See p 215, |)ott 

(«) This oourt IS held under the authority of a charter of Bichard lU (Bot. 
Chart, 2 Rio 3, Part I., memb 4), granted 26th .Tanuary, 1485, confinned 
by diarters of 22 Hen. 8, granted 5th Apnl, 1531 and 32 Eliz, granted 
10th July, 1590 

(a) Appendix to Bepoit of the Municipal Ooiporations OommissionerB, 1835, 
Farbl.. 301—303 Information kindly given by the town dark 

i &) ekrt this oourt see title MaYob’ s Oqu bt, Londob 
c) See title Couimr Coubts, VoL Yin, p 412 

(Q ••HustiBg" =s “bouse and' thmg,” and thus signifies a “thing” (from 
to spe^) or oo^ heM in a house. Courts of hustmg also were gtuited 
to Lincoln, Norwioh, Oxford, WincheBter, Qreat Yarmouth, and York. 

(d 2 Co Inst 321, orted per WnXBS, J., in London Corporatwn v (has (1867), 
L B 8 H L 239, at p 256 
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origisRUy extended over all actions real, nixed, and personal, to 
any amount, but the extent of the busmeas in tune ( f) eabsed the 
erection of the separate jurisdictions of the Idayor's Court and the 
sheriffs’ courts for personal actions and ejectments, while the 
jurisdiction of the Court of Husting was restricted to real and 
mixed actions (with the exception of ejectments), and to the actum 
of replevm 

The court was then divided into two divisions, the Court of 
Husting for Pleas of Land (g) and the Court of Husting foi Common 
Pleas, which were directed to be held in alternate weeks The 
recorder is the actual judge of the court, although, as m the case 
of the Mayor's Court (h), the lord mayoi (or in his absence an 
alderman who has passed the chan) and sheiiffs are technically the 
judges of the comt. 

Wills and deeds may also be enrolled in this couit, but of late 
years very few have been so enrolled The rolls of pleas of land 
commence 1273 and end 1724, while those of common pleas 
commence in 1272 ahd end 1506 (i) 

391 The two ancient sheriffs’ courts for the Poultry Compter 
and for the Giltspur Stieet Compter have never been formally 
abolished (k), and in 1901 the Court of Common Council appointed 
the existing judges of the City of London Court to be respectively 
judges of the Poultry and of the Giltspur Street Compters 

892 The couit of eqmty held before the Lord Mayor was a 
species of eourt of review of the sheriffs’ coin Is. A defendant after 
judgment might enter into recognisances to pay the debt or 
damages in case of affirmance, and to abide by such order as the 
Lord Mayor should make. The judge of the sheriffs’ court attended 
with the record and his notes together with the recorder and the 
City Solicitor After argument the Lord May( i has authority to 
Older that the plaintiff be debarred from recovenng the debt or 
damages, or that the debt or damages shall be abridged, t e, 
reduced, or that the defendant shall have time on giving security 
for payment, or that the judgment shall bo suspended to allow the 
defendant to file a bill in equity for an injilnction, or he may declme 
to mterfere (i). 

393 The Court of Quarter Sessions for the City of London 
IS held (m), before the Loid Mayor, the aldermen, and the 


(/) Apparently about the thirteenth century 
(a) Tl^ court was last held on 2nd June, 1^8, to enrol a deed 
(A) See htle Matob’s Ooubt, Lonnoir In the absence of the Lord Mayor 
the Court of Huatmg could be held by tax aldermen (Marbwicb v London 
(1707), 2 Bro Pail Gas 409} 

(«) Sharpy Calendar of Wills, Court of HustiM, Lon^n, Yol I, Xhtroduc tion, 
FP 3ax , X3C. ; PuUmg, Laws, Customs, aud Regulations of Ix>ndon, p i70, 
Appendix to Beport of the Mummpal CorpomtioDs Oommispiooeia (Londuu and 
Soa&Warlc),Fa^m 0 ntary Paper, 1837 (60), p. 123. 
k) Cohen, Iffie Law and the City, p 18 
7) 4 Co List 248 This court has faUen into disuse 
|in} Under ^ authority ai charters of Bdward IT., James I., and Charles L 
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Sect. 8 recorder, of whom the Lord Mayor or an alderman who has passed 
Paiticalar the chair, or the recorder, and at least thiee other aldermen must 
Courts. be present Since 1851 (n) this court has the same powers to try 
criminal offences as other quarter sessions (o), but as the Central 
Ciimmal Gouit has concurrent jurisdiction m the case of offences 
occurring in the City, such offences are, as a matter of convenience, 
tiled at the Central Criminal Court (p) Appeals, however, from 
courts of summary jurisdiction are heard at the City Quarter 
Sessions The Com t of Quarter Sessions has in addition jurisdiction 
as to—(1) estreats, (2) exammmg and allowing the accounts of 
the City of London Trophy Tax, as a prelimmaiy to the issue of a 
warrant for tho raising of the tax {q ), (8) expenses in cases dis 
missed and other small matteis, (4) the assessment of compensa¬ 
tion for lands taken under Michael Angelo Taylors Act(;), 
(5) business with regard to forfeited recognisances, (6) poor law 
and lating appeals 

Chamberlain’s 394 The Chamberlain of the City of London has also a couitfs), 

couifc which existed m the time of Edwaid VI, for hearing and deter¬ 

mining diilerences and disputes between apprentices and then 
masters The judges of the couit are the Chamberlain and the 
Contiollei of the Chambei (who is the Vice-Chambeilam) Sum- 
monses are granted for a fee of 1« Counsel and solicitois have 
audience as the “friends” of the parties An appeal lies to the 
recoidei and a jury in the Mayoi’s Couit (t) 

Wardmotes 395 In each of the twenty-six wards of the City of London 
theie is a ward-mote, held annually on St Thomas’s Day, which is 
equivalent to a couit leet and view of frankpledge (a) 

Oouita lect. 396 There is also a court leet and court baron for the manor 
of Fiubhuiy, held yearly before the stewaid of the manor, and 
another for the manor of Duke’s Place, held before the Lord Mayor 
as stewaid of that manor. 


(Eot Curt, 1 Edw 4, 2, 3 & 4 Edv 4, No 10, granted 9th November, 1462, 
() Jac 1, giauted 24th September, 1608, 1 Oar 16, granted 18th October, 1638), 
Maitland, Histoiy of Loudon, Vol I, pp 290, 308 
(n) Oiunuial Justice Administration Act, 1651 (14 & 15 Yict c 55), s 13, 
ivhicm repealed s 17 of the Central Cnnunal Court Act, 1834 (4 & 5 WiU 4, 
e 36^ 

i o) See p 82, atiie 
[p) See p 87, ante 

o) Militia (Cit) of London) Act, 1820 (1 Geo 4, c 100) The tax u raised 
nndei 11 & 14 Car 2, o 8, a 27 
(r) 57 Geo 3, c xxix 

(4) Tho ] urisdichou of this court has been upheld on proceedings on mandunos 
OommiBBion, 1893, Statement as to the Ongiu of the Position, Powers, 
Xhities and Pmance of the Corporation of London), and is expressly preserved 
by the Employers and Woikmen Act, 1875 (38 & 39 Viot o 90), s 13. 

(t) See Boyal Commismon, 1893, Statement as to the Ongm of the Position, 
Powen, Dubes and Pmance of the Corporabon of London, and Appendix to 
Bepozt of the Munimpal Coipotabons Oomnussioners (London and Southwark), 
Parhamenta^ Paper, 1837 (60), p 100. See also Emerson, Oourts of Law of 
the Chty of London 
(a) 6 m p 21S,poif. 



Past XVII. —^Borough and Local Courts of Bscobo. 


179 


(soi.) Ludlow. Seot 6 

897 The Ludlow Court of Becord(I;) has jurisdiction in all 
actions, real, mixed, and personal, to any amount The court is 
directed to be held every week There is a recoidur of Ludlow, Lndiow 
who IS consequently judge of the court (c) The proceedings 

are assimilated as nearly as possible to those in the Court of 
Common Fleas before 1852 A table of fees existed m 1884. 

Solicitors have audience in this court 
A charter of Edward VI. granted to the corporation a couit of pio 
poudre (d), which had fallen into abeyance before 1834 

The corporation has also a court leet (e), held once a year 
before the town clerk as steward (y) 

(xcu } Zi/me Regti 

898 The coipoiation of Lyme Begis(y) had a grant of a court LymeRegta 
of hustmg (/j), to be held according to the cubtoms of Loudon. 

The court has miisdiction m actions of debt and assumpsit to 
ly amount The court is directed to be held weekly before the 
^yor and capital buigesses (now councillors) The proceduio and 
dings are similar to those in the supeiior courts ot common law 
. / 're 1885 liules of practice dated 1841 aie in existence No 
i< >le of fees is in existence, but certain bills of costs aie pieseivcd 
Minmoiiscs aie still issued, but judgment is usually obtained 
default 

The corporation has also a couit leet(i). 

(xciu ) Lynn ur King's Lynn 

899 The Guildhall Couit of King’s Lyun(A:), or Lynn Regis, i^ynn. 
has jurisdiction m all actions, leal, mixed, nnd personal, to any 
amount The court is directed to be hold tiMce a weik There 

IS a recorder of the borough, who is judge ol the court (f) The 
procedure and pleadings aie similar to those in the superior courts 
of common law before 1830 A table of fees is in existence (m), 
but the court has been in abeyance for many years 


(t) This court 18 held under the authonty of a charter ot liidward JV (Hot. 
Cait, 1 Edw 4, Part 11, No 12), granted 71h December, 1161 
(r) Municipal Corporations Act, 1882 (45 & 46 Vict c 50), 88 175, 17G Soe 
p 134, ante 

(d) See p 136, ante 

(e) See p 215, post 

If) Appendix to Beport of the Municipal Oorporabona Cominiasioneis, 1835, 
Part rV , pp 2783 —2196 

( 7 ) Thu court u held under the authonty of a charter of Edward I (But. 
Cart, 13 Edw 1, momh 31), granted Ist January, 1286 
(h) Am to thu name, see note (d), p 176, ante 

(0 Appendix to Beport ol the Municipal Corporations Oommusioners. 181? 
Part n, pp 1303—1309, and information kindly given by the town cleik, >>ee 
P 

(k) lAue court le held under the authonty of a dbartor of Henry VllI (PAA 
Eol .29Hen 8 ,PartV) 

(f) ICnuap^ Oorporabons Act, 1882 (46 ft 46 Tiot 0 60), ee 175,176 See 

p 134, ante, * 

(m) Pnutod in Appendix to Beport of the Municipal Oorporatious Commie* 
Monen, 1835, Part IV , p 2103. 
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COUBTS. 


Ban. B. The same charier grants to the corporation a court of Tolbooth 
PMtIeiilar for hearing and determining civil pleas where the caase of action 
OornlB arose on the water There is also a court of pie poudre (n), to be 
held once a year (o), and a court leet(2)) and view of frankpledge, 
held yearly before the mayor (q) 

(xoit) Macdesfidd 

Hacciesfieid 400 The Earl of Derby as hereditary steward (r) of the manor 
and forest of Macclesfield has a court for the liberty of the 
Hundred of Macclesfield and also a court for the manor and forest 
of Macclesfield, both of which are held withm the town of Maccles¬ 
field (s) The jurisdiction of these courts extends to personal 
actions to any amount They are held before the deputy steward (t). 
There is no recorder of the boiough of Macclesfield (a) 

The Earl of Derby has also a court leet (b) m Macclesfield, held 
before the deputy steward (c). 

The corporation also appears to have a court of portmote, with 
jurisdiction in all actions, real, mixed, and personal, to any amount, 
but whethei by prescription or under chaiter is unknown (d) 
The corporation of Macclesfield has a court of pie poudre (c). 

(xcv) Maidenhead, 

Maidenhead 401 The Maidenhead Court of Becord(/) has jurisdiction in 
all actions, leal, mixed, and personal, up to the amount of £20, where 
Githoi the plaintifi or the defendant is an inhabitant of the town. 


See p 136, ante 

fo) Under the authontj of a chaiter of James I (Fat Bol, 2 Jac 1, Part 
XXVlI), the corporation of King’s Lynn have the grant of a oouit of Adnmalty, 
seo p 106, ardf 

ip) See p 216, post 

(?) Appendix to Report of the Municipal Oorporations Commissioners, 1836, 
I'art IV . pp 2389- 2404 

(r) Under a giant to Thomas, Lord Stanley, and his heirs 11th January, 1462 

($) See definition of “boiough avil comt,” Municipal Coipoiations Act, 
1883 (46 A46 Vict o 6Q\s 7(1) 

(t) In 1833 considerable business was done in these courts, in which causes 
woio tnod four times a year The records of these courts from the time of 
Udwaid in. exist In the Record Office there are court rolls of 22 £dw 3 and 


following years, portfolio 165, Nos 66—68 

(a) There was a recorder of Macclesfield at the time of the passing of the 
Municipal Corporations Act, 1836 (6 & 6 Will 4, c 76) 

(b) Seep 215,post 

' (e) Report on oertam Boroughs by T J Hogg, Parhamentary Paper, 1838 
(68^, pp 61—63 

(a) A charter dated 29th May, 1261, of Edward, eldest son of Henry Hi, 
gwted to the burgP'fses of Macclesfield that they should not be impleaded or 
adjured of any plea outside their borough (Earwaker, Hist of East Cheshire, 
YM n..p 4601 Court Rolls of this court of 22 !^w 3 and following yean are 
m the Record Office. Court Rolls, portfoho 166, Noe 56—58 

(e) Thu court u held under the authority of a charter of Charles U , granted 
i9u Noramber, 1684 (Earwaker, Histocy of East Cheshire, Yol IL, p 462) 
See p 186, oafs 


as 


(/) 3%i8 court IS held under the authoniy of a charter of 16 Cfharles H. 
IB charter was surrendered, and a new dhartctr in similar terms, so fkr as 
ales to jimsd^cftion, was granted (1 Jao 2} Neither of these charteiB appear 
iiave enrolled. 
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The coait is dueoted to be held ever; three weeks before the major 
(and bridgemasters). Nothing appears to be known as to the prao- ParUoalar 
tiee and procedure of the court, but m 1884 a table of fees was m Oouts, 
existence 

The charter also granted a court of pie poudre (^), which has been 
m abeyance for a long period, and a couit of the Clerk of the 
Markets (fe), to be held once a year befoie the mayor (») 

(xOTl) MaidsiOMt 

402 The Maidstone Court of Fleas (1) has jurisdiction m all ifaidstouei 
actions, real, mixed, and personal, within the borough, and m mixed 

and personal actions and in replevin to anj' amount m the paiishea 
of East Faileigh, Barmvnge, Looze, Bo\ley, Alhiigton, Milhale, 

Newhyth, Luiion, and Otham The court la dnected to be held 
every other week There is a recoidei of Maidstone, who is con¬ 
sequently judge of the court (/) Nothing is known of the 
practice and procedure of the court, which has been in abeyance 
since 1778 

(Jndci the same charter the corpoiation has a court of pie 
poudre (;n), which has been in abevance for a long pei lod, and a 
court of conseivancy, for the puipose of preserving the banks of 
the stream and the fishery, but nothing is known of the procedure 
of this court 

There is also a court leot(n), held annually before the mayor 
and justices (o). 

(xcTii) Matdon 

403 Tho town of Maldon (p) has (1) a court of recoid for the Maldoa. 
trial of civil actions, which has juiisdiction in personal actions to 

any amount The coui i was directed to be held every three weeks. 

The recorder of Maldon was judge of the court (g), which 
fell into abeyance before 17b8 (2) A court of record for passing 

the estates of married women The piopeity must lie within the 
borough (3) A court of pie poudie (») 


( 7 ) See p 136, ante 
(h) See p 137, ante 

ft) Appendix to Heport of the Moxiicqtal Colorations CommissiouerB, 1830, 
Part IV , pp 2909—2913, and mformatiuu kindly given by the town ilerk 
(k) 0^8 court 18 held under the authority of a clu^r of Ceorge II (Pat Eol, 
21 Geo 2, Part I, No 26, granted 17th July, 17i7) 

(2) Mumcipal Oozporations Act, 1882 (45 a 46 Yxct. c 50), ss 175,176 Soe 
p 134, ante 
(m) See p 136, ante. 

(») Seep 215,post 

( 0 ) Appendix to Eeport of the Municipal Clkxrpoiations Commissioners, 183 >, 
Pan pp 751— 764 

(p) These courts are held under the authonty of a charter of George JII 
(Pat BoL, 50 Geo 3, Part XIH , No 12} The court of record was in existence 
tn 1883 The first grant appears to be by charter of 18 Bdw 1 (printed m 
Calendar of Charter Bolls, VoL IL, pp 351, 352), whidi contains a grmt of 
esc and soo ” The charts of George m also contains the grant of a f ourt of 
sdnuraHy (see p 105, ante) This court was last held in 1818. 

(;) MumoipBl CkirjKirations Act, 1882 (45 A 46 Viot c 50), ss 173, 176 See 
p 134, ante, 

(r) See p. 136, ante Appendix to Beport of the Monicipai Oorporatfoui 
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COUBTS. 


Baor.i 

Futioalftr 

Omuts 

Uftrlborough 


MoniBOutb. 


SMth. 


Newark. 


(xcviu.) Marlborough, 

404 The Mayor’s oi King s Court of Mailborough (s) has juris* 
diction in all actions, real, mixed, and personal, to any amount The 
com t IS directed to be held eveiy three \<reeks before the mayor The 
pleadings are as m the superior courts of common law befoie 1852. 

The corporation also has a court of pie poudre (t), disused m 
1835, and a court loet (a), held twice a year (b). 

* (xciZi) Monmouth 

406 Tlio Monmouth Borough Court (t) has juiiadiction in all 
actions, real, mixed, and personal, to any amount {d) The court is 
directed to beheld before the mayoi and bailiff Kulos and a table of 
fees IVCIO made in 1833 Very little has been done in this court 
since 1795 (t*) 

(c) Natih 

406 The Neath Court of Pleas (/) has jurisdiction m actions of 
debt up to i^lOO The couit is diiected to be held before the 
constable of the castle of Neath and (the portieeve) now the mayor 
This couit almost fell into abe 3 ance lu 1798, but the date of the last 
proceeding is 1818 No lules or tables of foes aie in existence(/ 7 I 

The mayoL has also authority to hold a couit baron (/i), but it 
has not been held since 181b 


(cj) Ni uarh 

407 The Ncwaik Court of Becord(t) has juiisdiction in actions 
of tiespash, debt, detinue, and leplevin to the amount of JJ 200 
There is a recoidei of Newark, who is consequently judge of the 
couit (A) The practice, which is regulated by lules made in 1837 
by the then lecorder and contiimed by thiee judges of the 


CommisflionerB, 1836, Part IV , pp 2431—2447, and information kindly given by 
the town cleik 

(«) ThiH court 18 held under the authority of a charter of Queen Elizabeth 
(Pat Pol, 18 Elm , Part lU , f 4 b) 

(t) Appendix to Hopoit of the Mumcipol Oorporations CommiBSioners, 1835, 
Part I, p 86 

(а) iouf 

(б) Appendix to Beport of the Municipal Goiporations Commissioners, 1635, 
Part I, pp 83—86 

(r) This court IS held under the authority of chatters of Edward VI, James I, 
and Cliiulos II (Pat Rol, .1 Edw 6, Part I, gi anted 30th June, 1550 , Pat 
Eol, 3 Jac 1, Part XII, #o 27, granted 2nd September, 1606, Pat Eol, 
17 Car 2, Part I, No 1, grunted 18th May, 1666) 

(d) Tho court is believed to have been oiiginall^ granted by a charter of 
40 Hon 3 Thore is no chaitor loU for this % oar m existence 

(s) Apptmdix to Eoport of the Municipal Corporattons Commissioners, 

Fort 1 321—325, and information kindly given by the town clerk 

(/) This court 18 held under the authority of a ohartar of Henry Yll 
BoL.14Hen 7,Partn^ 

(y) Appanduc to Beport of the Mununpal Corporations Commissioners, 

Pert I., pp. 333—336, and mfonnation kindly given by the town clerk 

(h) l^p. 216, post 

u) Tlua court is held under the authonty of a charter of Charles I (Pat Eol, 
2 Car I, Fttrt XV, No. 10), granted 1st Jmy, 1626. . 

(AV Munioipal Oorporabons Act, 1882 (45 & 46 Yict o. 50), ss 175, 176 See 
p. 134, ante. 


1635, 

(Pai 

1835 ^ 
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guperior courto of common law(0, is similar to that of the snperior 
courts before 1852. The court has not been held since 1898 (m). 

(cu ) Ntiihury 


Bkot, 8 
Fartioubtf 
Courts 


408 The Newbuiy Court of Kecord (a) has jurisdiction m per- Newbuiy. 
sonal actions up to HIS Os 8d (20 maiks), but in consequence of 
there being a lecorder of Newbury, who is judge of the couit (o), 
the jurisdiction is incieased to H20 in pei sonal actions, and 
extends to include actions of ejectment where the lent of the 
premises sought to be recoveied does not exceed H20 and upon which 
no fine is reserved oi made payable (/>) The court is duocted to 
be held eveiy week The piocess is by summons, and the pleadings 
and proceduie, which aie governed by ruloH made m 18a2 {q), aro 
similar to those in the superior courts of common law before 1852 
The court has been lu abeyance for many yeais The coiporation 
also have a couit of pie poudie (i), but in 1831 it had only boon held 
once withm the nieiiioi y of the then members of the corporation 
As loids of the manor of Newbury the coiporation have a court 
leet(fi), to be holden twice a year {t) 


(cui) NeivcasUe-undfr-Lymr 

409 The Couit of llecoid of Newcastle-under-Lyme (a) has Newcastle- 
jurisdiction in actions of contiact or trespass up to H50 The uiwlerLyinfc 
couit 18 direi ted to be held every three weeks There is a lecoide* 
of Nowcastle-iindei-Lyme, who is judge of the court(/>) Tb«' 

pleadings and piactice aie similar to those in the supeiioi couita 
before 1852 Thoie aro no lules oi tables of fees m existence. 

The court has been m abeyance for about seventy years (c) 

The corporation also have a couit of pie jioadro (d) 


(Z) Statutory Eulea and Oideis Heviscd, Vui Yl , Infenor Court, England, 
pp 129—1 j>S 

(m) Appendix to Beport of the Municipal Corporationa Commissioneis, 1835, 

Part 111, pp 1035—1937 , andintoimationkindfj given by the town olork See 
also Civil Judicial Statistics, 1868—190) ^ 

(n) This court is held undui the authonty of a charter of Queen Elisabeth 
(Pat Eol, 38 Ebz , Part VI, fo 15 b) There was a surrender of this charter 
and a regraut by a charter of the first year of James 11, which was in identical 
terms os regards the court 

(o) Municipal Corporations Act, 1882 (45 & 46 Yict c 60), ss 175, 176 Boe 
p 134, ante 

(p) Ihd , B 183 See p 130, ante 

{q) These rules are founded on those drawn up for the corporation of Beading 
in 1793 by Mr Dampier (afterwards Dainpier, J ) 

(r) See p 136, ante 

(s) See p 215, post 

(() Appendix to Beport of the Municipal Corporations CommissionerB, 1635, 
Part I , pp 89—91, and information kindly given by the town derk. 

(а) This court is held under the authonty of choitm of Queen Miraboth and 
Charles II (Pat Bol, 32 Eli/, Part XX , fo 30 b, granted 8th May, 1590; 
Pat Eol., 16 Oar 2, Part XIX) 

(б) Municipal CioTporationB Act, 1882 (45 & 46 Yict. o 50), ss 175, 176 Seo 

p 134, anJU, . 

f e) Infonnalaoii kindly given by the town clerk 

(<Q Appendix to Beport of the Mumcipal Ooipomtione Oomnussionen, 1830^ 
FartIII,pp. I95i_f954. Seep 136,ants. 
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SlSOT Ir 

PartloQbHr 

Ooqirts- 


KewcMtle- 
npon Ijrne 


{civ ) Neweatih vpon-Tynt 

410 The burgess («) and non-burgess (/) courts of Newcastle- 
upon-Tyne(^) have jurisdiction in all actions, real, mixed, and 
personal, to any amount Actions against fic'emen are brought in 
the burgess court and those against non-fi oemen m the non-burgess 
court. The jurisdiction of those courts was extended m Maich, 
1888, to the borough of Gateshead {h) There is a recorder of 
Newcastle-upon-Tyne, who is consequently judge of these courts (t) 
The practice and procedure are regulated by the Common Law 
Procedure Act, 1852 {k) Kules were also made in 1871 under the 
Debtors Act, 1869 (/) Theie is a printed table of fees and solicitors’ 
costs (m) Solicitors have audience The court is still in use 

The corporation have also a grant of a court of conservancy, to be 
held once a year (m) 

There was an ancient Court of the Staple at Newcastle-upon- 
Tyne («) 

(ov) Neioport {hie of Wight) 


Newport (Isle 411 The Newport Court of Becord (o) has jurisdiction in mixed 
of Wight) personal actions to any amount (p) The couit is diiected to 

be held twice a week, before the mayor and aldermen, oi any thiee 
of them, the mayor being one The proceduie is almost exactly 
similar to that of the King’s Bench befoie 1852 This court fell 
into abe\ance about 1886 

The charter also gianted a couit of pie poudie (fj), held before 


(r) I'oniioily called the ninyor’s roiut This ooiiit was a proscnphvo couit 
dating b u k at It i^t to thetuno of Ilonrj T (w e btubbs, 8 olect ('baiters, p 107) 
Tbe local tiuditipii is that thia court (xistJ'd lu Ilomun tiinoH 

(/) b'oiinoilv (ullod tbo shonlf’a couit Oii£»innllv ginntod by tbuloi of 
1 lien 4 Tho (oipoi vtion ]to‘>soss rt'coids of ibis (omt back to Ibl) 

(r/) Till HO coiiitM aio hold undoi tho aiithoiity of a cJiruter of Queon 
KlusubtUi (Pat Eol, 412 Ebr , Pait XXI, fo .19 b) Coufiimcd by a diarter 
of 2 Jac 

(A) By warrant of Her late llajOHfy in Council under tbe Municipal Corporation 
(Qoneral) Act, 18J7 (7 Will 4 1 Vut c 78), s 87, now repealed and ro-oriactod 

by the Muiiioipal Corporuhoue Act, 1SS2 (45 A 4G Yict c 50), sa 5, 185 This 
is apparently the only instance m which tins power of incieaamg tbe aiea of 
]unt>(li(tiou of a local court of lecord has been exorcised 
(>) Miuiiapal Ooipoiations Act, 18S2 (4S A 46 Viet c dO), ss 175, 176 See 
p 111, ante 

(A) The whole of this Act, 15 & Ih Viot c 76, and the rules mode there¬ 
under were extended to these roui b> by Older in Council of 13th September, 1654 
(Statutory Buies and Oiders BeyiHod, Yol TT, Inienor Court, England, p 138} 

(f) 32 A 33 Vict r 62 The rules are printed iii Statutory Buies and Oiders 
XteTued, Vol VI, Inferior Court Englard, pp 139—144 

(m) Appendix to Beport of the Mumcipal Ooimrations Oummissionraa, 1836, 
Pm in < pp 1633—1648, and information kindly given by the town derL 
(a) Statuto of the Staple (27 Edw 3, stat 2, c 1^, see p 137, ante. Under 
charter of IlonxT YL (Bot. Oart, 21—^24 Hen 6, No 39} the burgesses of 
Neweas^-upon-Tyne were exempted from the jurisdiction of the Adnural of 
England, b«t this exemption is now repealed (see p 90, ante), 

(o) 03 m oourt IS held under the authority of a charter m Charles IE (Pat. 
Bol , 13 Ghtt. 8 , Part Xni . No 4) 

(p) Them seems once to haveheen a oourt wiUun the borough, with cognissuoa 
of pleas of land, and m which deeds were regularly ragisteteo. 

(g) See'p 186 , ante 



Part XVII.— Borough and Local Courts or Bbooro. 


m 


the mayor and a court of admiralty (r). There is also a oooit 
leet (a), to be held twice a year before the town clerk as steward. 

(on) Newport {Monmouth), 


Bum. 9. 

Partioidir 

COQits. 


412. The Newport Court of Becord (6) has jurisdiction m actions Newport 
of debt to any amount. It ought to be held weekly before the (Monmoutii) 
mayor. No rales or tables of fees or costs are m existence, and m 
1883 the practice was unknown. 

Apparently the corporation have a couit of pie poudie(c). 


(evu ) Not thampton 

413. The Court of Becord of the borough of Northampton (d), Northampton, 
also called the Northampton Couit of Pleas, which is still m use, 
has jurisdiction in all actions, real, mixed, and personal, to any 
amount The court is directed to be held every three weeks The 
lecordor of Northampton is judge of the court (e) Tho procoduio 
IS legulated by the Common Law Procedure Acts, 1852 (f) 
and 1854 (i?) The whole of tho piovisions of the Bnmmaiy Pro* 
cedure on Bills of Exchange Act, 1855 {h), have been extended to 
this court Tlieio is a table of fees, made subsequently to 1845 

There is also a court of the clerk of the market (i), held before 
the mayor (A). 

(cviu ) Norwich. 

414 The Norwich Guildhall, or Shenff's Court (1), has juris- Norwich 
diction in mixed and peisonal actions to any amount. Tho court 
is diiected to be held twice a week before the steward, who must ° 


(r) Appendix to Beport of the Municip'd Corpoiations OnmimsHumerB, 18!5S, 
Purt II, pp 773—786, and lufonnation kindly given by tho town clerk 

(а) See p 215, 

(б) This court is held either under a prescriptive rtf ht or under the aulhniity 
of a diarter of James 1 (Pat Rol, 21 Jar 1, Part XI), granted 20th Hoptomher, 
1623 Thu charter conhnns the prescriptive Iranohmos of tho corporation, an 
well os those granted by a charter of Uenry, Duke of Pnckinghain The court 
of record ajipeors on the whole to have a piescnptive origin 

(() Appendix to Beport of tho Municipal Corporations Commissioners, IhSd, 
Part I, pp 341—347 See p 136, ante 

(d) 'This court u held under the authority of a charter of Geuigu HI (Pat 
Ed , 36 Geo 3, Part VI, No 1) 

(e) Municipal Corporations Act, 1882 (45 & 46 Viot c 50), ss 175, 176 hoo 
p 1.34, ante 

(/) 15 A 16 Yict a 76 Tho whole of the provisions of this Aot and of the 
rules thorounder were extended to this court hy Older in Couniil of 
26th November, 1863 (Statutory Bolea and Orders Bevised, VoL VI., luArior 
Court, England, p 144) 

(p) 17 & 18 Vi^ c 125 The whole of the provisions of this Act and of the 
rules tiiereander were extended to this court by Order hi Oouncil of 
14th November, 1854 (Statutory Bolee and Orders Bevised, Vok VI, Inftnor 
Court, England, p 145) 

(h) 18 A Ifi Yiot 0 67, by Order in Council at 19th October, 1865 (SUtutory 
Buies and Orders Bevised, VoL VI, Infeninr Ooturt, Eng'land, p 145) 

M Bee p 137, ante 

{*) Appendix to Beport of the Munioipal Ooipdrations Oomtaaaiouen, 1835, 
Pim Hi, pp 1965^1970, sod informatioii kindly given tho town rlerk. 

(0 ISua oourt is held under the authority of a charter of Charles U. 0Pat. 

15 Oar 2, Port VL, No 4) 
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Coxma. 


Scot S. 
Partieoltr 
Caati. 


Norwich 
Court of 
Fleu 


Court of 
Equitj. 


be a barrister of five years* standing Consequently the recorder 
of Norwich 18 not ex ofiao the judge of this court (m) 

The procedure is that estabhshed by the Common Law Procedure 
Acts, 1852 (n) and 1854 (o) The whole of the provisions of the 
Summary Procedure on Bills of Exchange Act, 1855 (p), have been 
extended to this court, as also have been those of the schedule to 
the Borough and Local Courts of Becord Act, 1872 (g) 

The court is still m use It appears to have originated in a 
court of busting, on the model of that of London (f) 

There is also a court of pleas, with jurisdiction in real actions, 
to be held before the mayor and sherifi^b or one of them As the 
steward does not appear to have been judge of this court in 1835, 
the recorder of Norwich is judge (s) 

The coiporatton have a court of equity (a), to be held before the 
mayor and tw'o justices This couit had been m abeyance long 
before 1883 (b) It does not seem to have been a couit of record 
The corpoiation of Norwich have had a couit leet (t) and view of 
fiankplodge since the thirteenth century (d) 

Theio was an ancient Court of the Staple at Norwich (e) 


(ciT ) NoUtiKj'inin 

NoUingham. 415 Under a chaitei of Henry VI (/) the Couit of Becoid of 
Nottingham has jurisdiction in all actions, real, mixed, and personal, 
to any amount The jurisdiction of this court has been excluded 
in all cases in which the county court has jurisdiction (g) The 
couit 18 directed to be held from day to day The recorder of 
Nottingham is judge of the court (/t) The proceduie is similar 


(m) Municipal Corpoiationi Act, 1882 (45 A 4(i Vict c 30), as 175, 176 See 
p 134, antf At the pieseiit tune there is a judge of the coiurt appointed by the 
oorpoiatioii 

(n) 1 > A 16 Yict c 76 This Act, with ceilaia eTceptione, and the rules 
tboromidei were extended to this couit hj Order in Council of 3rd July, 1854 
(Statutory Rules and Orders Revised, Vol VI, luleiior Court, England, p 146) 

(o) 17 & 18 Yict c 125 This Act, with certain exceptions, and the rules 
theienndcr were extended to this court by Order in Council of 20 th May, 1837 
(Statutory Rules and Orders Revised, Yol YI, Inferior Court, England, p 147) 

(p) 18 A 19 Yict c 67, by Order in Council of 20th May, 1837, ult avpra 

(o) 35 A 36 Yict o 86 , by Order in Council of 17th July, 1873 (Statutory 
Bmes and Orders Revised, Vol YI, lufenor Court, England, p 148) 

! ») See noto (d), p 176, ante 
•) Soe nole (r), p 134, ante 

a) This couit was gianted to the corpoiation by a charter of FhUip and Mary 
(Fat. Eol, 2 & 3 Phil & Mar . Part Vm) 

(b) Appendix to Report of Idle Municipal Corporations Commissioners, 1835, 
Part IV , pp 2469-2468 
fe) See p 215, 

See “Leet Jurisdiction in the City of Norwich,” Selden Society Poblioa- 
tioaii Vbl V 

(s) Statute of the Staple (27 Edw 3, stat 2 , o 19) See p 137, ante 
(/) PoA Bol, 27 Hen 6 ,'Part II, memb 6, pnnted with a translation in 
Records of tiie Borough of Nottingham, Yol U, pp 186—209 (see pp 194, 
193) 

(y) By Orda* in Coonoil of ISth November, 1858 (Statutory Buies and Orders 
Revised, Vol, YI, Inferior Court, Bn glttnd, p 
(A) Mnnio^ Oorporatums Act, 1882 (45 & 46 Yiot e 50), ss. 173, 176. Sw 

p. IM, ants. 
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to that of the Bupenor courts of oommon law before 1852. No 
rules or tables of costs or fees are known to be in existence. The 
court has been in abeyance for a long period (»)• 

The corporation, as lords of the manor, have a couii leei 0), to 
be held twice a year (k) 

The charter also exempts the borough from the jurisdiction of 
the Clerk of the Market of the King’s Household (/) 

(cx ) Oawtstry 

116 Under a charter of Charles II {m) the Oswestry Coui t of 
Becoid has junbdiction in personal actions to any amount The 
court IS directed to be held weekly The recorder is judge of 
the court (n) The practice and procedure are similar to those m 
the superior couits of common law befoie 1852 By the chatter 
the fees are to be the same as those m the Ludlow Couit of 
Becoid (o) These aie stated to bo half those taken in the Couit 
of Common Pleas befoie 1852 The court does not appeal to have 
been held since 1881 (p) 

The chartei also gi anted to the coipoiatiou a court of pie 
poudre (g), which has long been in abeyance (») 

(cxi) OjJord Lntvtiaity 

417 A cbaitoi of Edwaidlll (s) gianted to the univoisity that 
in all causes, whoie a cleik is one party, in contiacts and tiospasBes 
the chancellor of the umveisiiy should have cognisance thereof. 
Another charter of Henry YlII {t) made the juiisdictioii exclu¬ 
sive (a) 80 fai as regaida defendants (5) By the university 
statutes (c) the couit of the commissaiy ox vice-chancellor of the 


(i) No record of ao} business being done appeals ui the < 'n d Judu lal StutislK s, 
18h8—1905 

(j) See p 215, 

(k) Appendix to Eoport of the Municipal Corpoiation^ Coninusbionois, 18J5, 
Taitllf.pp 1985—1994 

(0 See p 137, a«/e 

cm) Fat Uol, 25 Car 2, Pait IT , No 5, granted 13th January, 1671 
(n) Municipal Corporations Act, 1882 (45 A iO'Yict c 50), su 17ii, 176 See 
p 134, ante 
to) p 179, ante 

ip) Oivd Judicial,Statistics, 1882—1905 
Iq) See p 136, ante 

(r) Appendix to Report of the Municipal Corporations ConuniBBloners, 1836, 
Part IV, pp 2823—2829 

(<) Pai ^1 ,6 £dw 3, Part II, tnemb 8, granted 16th October, 1331 
(() 14 Hen 8, set forth in “Itegistnim Privilugionum. Almae UniTeisitatis 
Oxoniensu” (1770), p 40 This charter is couhimed by atai 13 Ehz ( 29 
The sections in question, with a translation, are printed in the leport of GumcU 
V WhtUingham (1886) 16 Q. B II 761, at pp 762—765 

(а) Where a plaiDtiS who resided in London brought an action in the High 
Court for libel against a resident undergraduate member of the university, and 
tile (diancelior claimed cognisance of the action in hie court under tho < b irter, 
it wae held that the pnvilege of the charter extended to eaees in whu h the 
pleintifl resided outside the hmits of the city of Oxford, and therefore that the 
claim must be allowe(k(fftnnett v Wh^mghanif supra) 

(б) ffay«$ V Long (1766), 2 Wile 310 

(e) Statuta TJuvemtatis Oxomensts, 1907, tit. XXI, s. 1 (2). 
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aniyersity is directed to be held once a week, even in vacation (if tt 
seems fit to the vice’Chancellor) before the vice-chancellor or his 
deputy, assisted by the two proctors of the university (if they 
think ht to attend) The deputy of the vice-chancellor mast be 
either a doctor or bachelor of civil law (d) There is a registiar 
of the court, who must be a master of arts or bachelor of cml 
law(c). 

The practice and pioeedure in the couit are regulated by rules, 
forms, and scales of fees and costs made m 1892 by the vice- 
chancellor and confiimed by the rule committee (/) 

The enactments and rules of the Supreme Gouit relating to 
appeals fiom county courts ha\e been applied to this court ( 9 ) 

If on the hearmg of a cause the machinery or jurisdiction of the 
court appear to the judge inadequate to do justice between the 
paities, he may in his disci etion give leave to either party to take 
pioceodiugs in some other competent court (h) 

Pioctors, at least thiee in number, being masteis of arts, ni 
bachelors of civil law, skilled m the practice of the law and 
approved by the vice-chancellor, or barristeis and solicitors approved 
by the vico-cliancollor, have the right to practise in the court By 
leave of the couit barristers not qualified as pioctors may be heard 
Leave to be heaid by counsel must be obtained by special applica¬ 
tion (i) This court IB still in full operation (k) 

The couit has also criminal jurisdiction in all casos in which 
a icHidcnt monibei of the univeisity is prosecutor or defendant, 
except 111 treason, felony, 01 majliom The jurisdiction is exclusive 
wheto a lesident mcmbui of the university is defendant (Z) 

By a charter of Edward III (m) the assize of bread, wine, and 
brer and the supei vision of weiglits and measures in the city of 
Oxford and its suburbs were gianted to the university Under this 
power two clerks of the market (n) are appointed fiom among the 


(<f) Statuta ITmveiMtaiis OxomonMS, 1907, tit XXI, s 1 (,n The 1908 
edition Bays bairistor ot iiyo jeais* cttituding, yho la \ luomber of (Jonvocation. 

(f) Ibid , B 1 (4), and shall be a Bohutui of the 8upieine Court 

(/) Btuiutory liulea and OideiB llcMSod, Yol S'l, Iiilenor Court, England, 
pp 150—1G8 The judge may m any case allow each farther oocasional costa 
as ho may deem to nave been fairly and properly meurrud (Statutory Bulee and 
Onleie Hovised, VuL VI, Inferior Oourts, England, p 1(>7) 

(g) Uy Crdei in Gounoiiof 23rd August, 1894, miide under the Judicatore Act, 
1875 (3b & 89 Yict c 77), and the Statute i^aw Kevisioii and Oivil Procedure 
Act, 1883 (46 A 47 Yict o 40 ) (Statutory Buies and Orders Bevised, YoL YI, 
Infmur Court England, p 168) 

(A) Bales of the Yico Chuiuollui’s Court of the University of Oxford, r 23 

(») Jbif/ , r 19 

(i) Inloimatiou kindly giien by the registrar 

({) There is some doubt os to how far the jurisdiction is interfered with 
the Summitry Junsdiction Act, 1879 (42 & 43 Yict o 49) This depends 
on whsther the Ghaocellur* or yioe-chaucellor in the exercise of their juns- 
diotien u a court of summary joxisdiction within the meaning of the Act 
See thiB paint discussed m Ihi^daB, UmversitieB of Europe, Yol 11, Part IL, 
pp 786-789. 

(m) 29 Edw 3, 27th Juno^ 1855, printed m Ajrhfle, Uuivemty of Oxlerd, 
Yol 11, Appendix, p xxvm 

(ft) Sw p. 137, onfp. 
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heads of houses, masters of arts, aud bachelors of divinitr, medi¬ 
cine, and law, one by the chancellor and the othei by the vice- 
chancellor. The Clerks of the Maiket may either punish offondera 
themselves or bring them before the vice chancellor (o). 

(cxii) Oxfoid City 

418 The OiJord Mayoi’s Court ip) has jurisdiction over per¬ 
sonal actions to any amount Members ot the umveisil^ aie, how¬ 
ever, ezemiiS from the juiisdiction of the court Tlie pleadings 
me as at common law before 1852 The court is (liieoLod to 
he held eveiy week There is a lecoider of Ovford, who is con¬ 
sequently judge of the couit(r/), which is still used (0 

The chartei also confirms the juiisdiction of tho Oxfoid Oouit of 
Hu8tmg(«), wl ich IS co-exteusive in peisoual actions witli that of 
the Mayor’s Court, and in addition has jurisdiction in real and 
mixed actions 

The coipoiation have aKo a couit of pio poudio(0> ^hich had 
long been m abeyance in 1833, and a couit leet (u). 

(cxui) 2‘emh vice 

419 The Mayoi’s Foitnight Couit of Pembroke (6) has juiisdic- 
tion m all actions, leal, nu\pd, end personal, to any amount The 
couit IS dncctcd to be held fiom fifteen days to fifteen days before 
the ma^or oi his deputy The court had been in abeyance foi sixty 
yeais m 1831 

The chaitei also giauted a court of pie poudre (c), which also had 
fallen into disuse before 1834 (d) 

(cxiT ) Pmryn 

420 The in ^n Court of Bocoid (c) had juiisdiction in peisonal 
actions up to tho amount of i^lO The court i directed to beheld 


h) Statuta UiinciHitdtib Uxuiiicusis, 1907, tit XVII, n 6 
( p) Thu court IS lu Id under tho authority of a chn rtf r of J mioH I (P it Rf>l , 
3 Jac 1 , Part 1 , f 1), giauted 29th Jiil}, 1005 Tlus (hart*} only uuifirnia 
a franchise resting ou prescnjition as well in the ul tho Major’s Court 
as in that of the Co irt of Hubting 

iq) Miuncipal CorporatioDB Act, 1882 (45 A 46 Yiot c 50), ss 175, 176 See 
p 134, ante 

(r) One plaint was enteird in 1901, hut it was withdiawn or struck out 
(GitU Judiaal Statistics, 1904, Pailianientaiy Pajiei, 1906 [(' 2915], p Ibl) 
No plaint was eiitorod m 1905 (Civil Judicial Statistics, 1^)5, Purhamontary 
Paper, 1907 [C Jl77j, p 165) 

(a) See note {d), ji 1 16 , ante 
h) See p 136, 

(a) Appendix to Keportof the Municipal Corporations Commissioners, 1 ^'>, 
Port I, pp 97—103 

(5) This court is held under the authority of a charter of Bichaid III, firuntod 
19th Xfamh, 1485, confirmed by charter of 5 Jac 1 , gvantod 6 th July in 
the (haiter the court is called a court of htmdx^, but the title of the 
" ICayot^s Fortniji^t Court ” appears to have been commonly used 
^9) See p. 136, ante 

(<V Appendix to Beport of the Municipal OorpotationB OommiHsionors, 1635, 
PartI.,^365-369 

(e) Hue ooort is held under the authority of a chairter of James I (Pat. BoL,, 
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eveiy three weeke before the mayor, aldeimen (and recorder), or 
two of them, of whom the major must be one There is no recorder 
of Penryn No lecords, rules, oi tables of fees relating to this 
comt are in existence 

'I’here is also a court of the manor of Penryn Forryn, with an 
extensive but undefined jurisdiction extendmg over the borough of 
Falmouth (/). 


(oxv) Peruance 

421. Tlio Penzance Court of Record (< 7 ) has juiisdiction m 
peisonal actions up to JB50 The couit is diiected to be held every 
fortnight There is a recoider of Penzance, who is judge of the 
court (A) In 1833 an old book of rules was in existence The 
oouit has been m abeyance for many years. Solicitois are entitled 
to audience m this couit ( 1 ) 


(cwi) Vete^hoiough 

422 The Dean and Chapter of Petoiboiough (ft) have a couit 
of common pleas (/), withjuiisdiction in mixed and peisonal actions 
to any amount aiising in the soke of Peterborough The court 
IS directed to be held weekly befoie the stowaid of the dean and 
chapter, who is always n solicitor His lemuneiation is derived 
fiomfopf.(m) The puuit has not been used since 1833 (;/) Under 
othei chaitois the dean and chapter have also a couit of pie 
poudro(o), a couit leet( 2 )), and view of frankpledge (q) 


18 Jai 1, Fart XII, No 2 ), giantodOth Pobruaij, 1621 This (.hartor was 
Burrimdored, and a now duirtoi in Hiimlar toims us to the court granted, 
1 Jut 2 TliiA clidtioi Booms iiovot to have boon enrolled 

( / ) ^}i}>ond]Y to llepoit of the Municipal Coipoiatioiis Conimissioncis, 18Jo, 
P«iit I , pp obJ, 5tA 

((/} The (ouit IS hold under the authority of a charter of James I (Pat Eol, 
12Ja( I, PaitXlX.No 1), gi anted 9 th May 

(A) Municipal Curporutions Aci, 1882 (<10 A 4b Yict c 50), bs 175, 176 See 
p lo4, ante 

( l ) Appendix to the Eepoit of the Municipal Corporations Commissioners, 
18.«, Part I, pp 571, 672 

(A) This court is held under the authontv of a charter of Heniy III (Chart 
Eol, 54 Hen 2 , memb 8 ), granted 15th. May, 1270 This chuiter giants to 
the abbot and consent of Peteilioiough, of whom the dean and chapter are 
suooessorB “ mo and soo ” and all pleas of withoiuam withm their hundreds in 
Nui (hugiptunshue 

(i) Tim couit was anciently culled *‘Cana de Fortman Mote " (Bndges and 
WnalW, Uu)t of Nonhamptonehire, Yol II, p 537 ) 

(m) Purhanientary Paper, 1888 (0 187), l\x\ii 169 

(«) One plauit was entered in 1893, wluc^ was determined for the plaintiff by 
consent (Civil Judicial Statistics, 1893, Farhamentiury Paper, 1894 [0. 7510], 
p, 88, xov) 

S o) See p 136, ante 
ft) Seep 215, jMt 

q) See Plaata ae Quo Warranto, femp Edw 1 , 2, 3, p 561 The justices of 
the liberty of Peterborough appear to be entitled to have separate oonmussions 
of over and tennmer and of gwd dehyery directed to them Thu was done on 
22na Deoemher, 1845 Theue comnusBiona zemaiued in force, notwithstanding 
the death of the late Queen Yiotona, by the operation of ■. 1 of ^ Demised 
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(oxTU } PlymoutK Baor C. 

423 The Plymoath Mayor’s Couit oi Boiough Court (») has 
jurisdiction in all actions, leal, nii\od, and personal, to any amount. — 
There is a recorder of PImouth, who is judge of the couit (») 

Buies were made for the court in 1882 The piactico is generally 
similar to that of the Couit of Common Pleas befoie 1852. 

Counsel and solicitois ha\e audience as advocates The court 
has been m abeyance foi many years {t) 

The coipoiation have a couit lect(a) and view of fiankplodge ( 6 ). 

(cxvui) rotiUjtad 

424 The Couit Buigess and Poioigu of Poutefiact(0 has juiis* Vontotiaou 
diction m all actions, real, mived, and peisonal, to any amount 

The couit IS diiectcd to be held eveiy thioo weeks I’he recoider 
of Pontcfiact is the judge of the court(d) In 1881 a table of foes 
was m existence (<’) 

(cxi\ ) Poole 

425 The Poole Court of Eecoid(y) has juiisdiction in all Poole, 
actions, leal, mixed, and peisonal, to any amount The couit is 
directed to be held weekly The lecoidei is judge of the couit(< 7 ) 

The practice and pioceduie is analogous to that of the supciior 
uouits of common law befoie 1852, except that the whole of 
the picvisions of the Summary Pioceduie Bills of Exchange Act, 

1855 Qi), and of the schedule to the Boiough and Local Couiti.' 
of Kecoid Act, 1872(<), have boon extended to tlie couit There 
are iiiles and tables of tees etc in existence 


the Clown Act, 1901 (1 Edw 7, c 6) See GacboR, Ijibcity of Petinboiougb, 
pp Al, 1)2 

(rj This, court is held uudei the authoiity of a chart' i of Horny Vf Uofors 
the mcur])orutiou of Plj mouth the court was hold by the uonosohui of the Prior 
of Plympton 

(s) Municipal Coiporations Act, 1882 (4o & 46 Yict c 50), sa 175, 176 bos 
p 1J4 ante 

(t) Appendix to Eeport of the Municipal Ooipoiatious ComniibHionris, 18J6, 
Fart I, pp 079—584, aud information kindly gnen h} the town clerk, 

(f) See p 216, jmt 

(6) 4 Kdfa 4 (Bntton and Brayloy, Devon, Vol I, p 147) 

(c) This court is held under the authority of a charter of Charles IT (Pat 
Bol, 29 Car 2, No 7) This charter was surrendered, and a now chartor m 
Bimilai terms so far os regards the franchise of the court was granted (1 Jao 2) 
The court was first gran^ by a charter of 2 Bic 3 
{d) Municipal Corporations Act, 1882 (45 & 46 Yiot o 60), as. 176, 176 See 
p 1<54, ante 

(e) Appendix to Eeport of the Municipal Corporations Commissioners, 1835, 
Pait III, pp 1673—1677 

(/) Tlus court IS held under the authority of a diartor of Queen Elizabeth 
fPat Bol, 10 Eliz , Part 11), granted 23rd June, 1668, and Charles II, granted 
20th November, 1666, earoUeid Pat Bol, 10 Car 2, Part IX, No. 10 
iff) Municipal (Doiporations Act, 1882 (46 ft 46 Yiot c 60), as 175, 176 be* 
p 134, ante, 

(A) 18 ft 19 Vici.c 77, by Order m Oounoilof 31st July, 1858 (Statutory 
Bum and Orders Bevised, Vol YI, Inferior Court, England, p 168) 

(«) 35 ft 36 Yiot 0 . 86, by Order m Oonnoil of 26th June, 1873 {*bid , p 168), 
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The ooiirt IS still held, bat no plaints seem to have been entered 
since IWO (k) 

PooIg being a county of itself, the sheriff has jurisdiction to hold 
his county couit(2) 

(cxx) Porlamouth 

426 The Portsmouth Court of Eeeoid(7») has jurisdiction in 
all actions, real, mixed, and persoual, to any amount The court is 
diiectod to be held Meekly There is a recorder of Portsmouth, 
wlio IB the jud<,'o of the court(n) The piactice and procedure 
iH similar to Ihit of the supeiior couits of common law befoie 
1852 Counsel and solicitors have audience in this court Buies 
made in 3812 aie in e\iBtence(o) The couit has not been used 
for many 3 Gais( 7 )) 

The (oipoiation have also a court of pie poudie( 5 ) a court 
loot (Of to 1)0 held twice a year bofoie the mayoi (s) 

(cx-xi) Pieston. 

427 The Pieston Couit of I'ecoid («) has jurisdiction m personal 
actions to any amount 'J'he coiut is directed to be held eveiy 
thipo Meeks, and is still m use The lecorder is the judge of the 
couit (M The pi iciice and procedure regulated by the Common 
Law Pioceduio Art, 1852 (r), ceitam provisions of which, and of 
tho lilies made theieunder, weio extended to this couit(tZ) 

Tlio (hnitci also granted to the coipoiation a court of pie 
poiKlifl(<’) and a couit loet^^) and view of fiankpledge (g) 


(1) OivilJudicial StatwticB, DOt—lOOo Tho torjioTation have also a court 
of udiniralty (boo p lOfl, ante) with x Bil\cr o>r isin'.ijrnia 
[1) Ap]iondix to Rf'poitof thoMunmpil Coipoi.stum'j CoinmissionerB, 181.), 
Port ’1 pp 1119—],12{ aiidiiiioiinatioii kindh fiixon liy tho town tloik The 
tot il, \oiubIo ahall not oxieodil wh«'i6 tho amoimt locovorwd is not 


molO 1U.)u £o, nor £I 10s whore the amount iioivored is aboyo £5, but not 
moio than £10, unlobs Bpprinlh allowed bv tbo ludge 

(/)») Thia ooiirt is bf Id under tlio authority of a cbai tor of Charles I (Pat 
Eol , 3 Car 1, Part XXX 1, granted 17th XovciuIkt, 1628 
{v) Municipal Corpoiatione Act, 181)2 (45 A 4b Viot c 60), m 175, 176 Soe 


p Idl anil 

(f>) Punted m Apixmdix to Bawhnson's Municipal Corporahons Act, 4th ed 
(;)) Ci\il Judicial Statistics, 1868—1905 

i j) See p 1.16, 
r) boe ]» 215, post 

s) Appendix to lleport of the Mruuoi^ Corporations Commiasionero, 183d, 
Pwt Ii , pp 601—815 and informationlondly given by the town clerk 
(a) This (ourt is held under the authority of a charter of Charles 11 (1684) 
(6) Munif ipol Cuipoia^^ions Act, 1882 (45 & 46 Yict o 50), ss 176, 176 See 
p 134, ante 
It) 16 & lb Viet c 76 

(<n By Oidei m Coimoil of 18th Septembor, 1854 (Statutory Buies and Orders 
Eevued, Vol VI, Inferior Court, England, p 170) For the hietoi^ and juns- 
du tion of the oontt, aee Adduon r Preston OorporaUnn 0652), 12 C S 108, and 
as to apfpeala, see Parlmi, y Shuttlmmrth, [1902] 1 K. B 721. 

(e) See p. 136, ante 
C/) Seep. 215, post 

(p) Vppenduc to Beport of bhe Municipal Oo^rahons Gonumsaionmt^ 1885, 
Part lll.^ 1 ^. 1683—1091, and infozinatien kindly given by the town 6ka:k, 
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(oxxu ) Bunueif {IIuatingdon$htre) Biot. B. 

428. The Bamsey Oouit of Pleas (A). This couit has jurisdio- 
tion in personal actions up to any amoant The jud^e of the court — 
IB appointed by Lord de Bamsey, and is paid by fees ^i) Bsmiey. 

(czzm) Reading 

429 The Beading Boiough Gouit of Becord (k) has jurisdio- Booding. 
tion m poisonal actions up to £10, which juiisdiction is increased 

to £20(2), and also in ejectment up to £20, as there is a lecorder 
of Beading, being a barrister of five years' standing wbo is judge 
of the court (m) Buies were made foi the couit in 1792 (u) By 
the charter the right of audience is lestricted to foui soliciioiM, to 
be admitted by the corporation 

The corporation has also a court leet(o) and view of fianLplcdge 
as loids of the manor of Beading (p) 

((xxiv) Retford [Raal) 

430 The Court of Becoid of East Bolford (q) has jui isdiction in Uottard 
pcisonal actions up to any amount The court is directed to bo held QRaat) 
every three weeks Thoie is a recorder of East Betfoid, but as m 

1885 there was a separate judge entitled the stewaid of the couit, 
who was a oariister of five years’ standing, the lecorder is not 
{11 lute officio the judge of the court (r). The practice and procedui e 
arc Bimdar to those of the superior couits of common law bofoio 
1852. This court has piactically been in abeyance sinco 1810 («)» 

(exXT ) Rtehmond (Voris) 

431 The Richmond Gonit of llccord(t) has jurisdiction m Kjchmoml 
personal actions up to the amount of £100. The court is dn ected (Yorks). 

(/t) A charter of Henry I, piintod lu Di^'dolo’s AlonoBticoii Ani'Iicauum 
(od 1846), Vol II r P pranted to tl)e llonedicti, i Abbey of Kiuneny the 
franchise of " sac and soc” (i e, oi holding a free court) Undor a eliaiter of 
Henry VIII (Pat liol, 31 lien 8, Part IV, menib 11, dated 4th March, 

1540) the house and site of the ablioy of Earasev weio gtaniod to Hit Kichard 
ChomweU, together with all jansdiction and couits thcioot I'his franchise is 
now vested in Ixird de Bamsey as the successor in title to ''ii Bichiud(trouiwoll 

(t) Purliamoiitary Paper 1H88 (0 187), 189 

(2;) This court is hold under the authoiity of a charter of Choiles I (Close Boll 
15 Oar 1, Part XI, No 2J) 

(l) Municipal L'orporatious Act, 1835 (A & 6 Will 4, c 76), h 118 This 
juTiMiction IB continued by the Municipal Oorpoiations Act, 1882 (15 &. 46 Yi< t 
c 50), 8 183 

(m) Municipal Ctorporataons Act, 1882 (45 & 46 Yiot c 50), as 175, 176 bus 
p IM, aide 

(n) By Mr Dampier, afterwards Dampior, J 

\o) See p 215, poet 

Ip) Apxwndix to Beport of the Municipal Corporations Cummiasiouci , 1M5, 

Parti, pp 111—114 

(a) Thu court u held under the authority of a charter of Jamos I (P t Pof i 
5 1, Part XXVHI) The franchuo was onginuUy gianted by 11 VI. 

in 1424 

(r) Municipal CorporatiODB Act, 1882 (4S & 46 Vict. c 50), ss 175, 176 See 
p. 184, ante. 

(0 Only hve nlamts were entered between 1816 and 1883 (Appendix to Beport 
•f the Ifamapu Oomratioiu OonuniBsioners, 1830, Port 111, pp 1861—1863) 

(Q Thu court u held under the authonly of a charter of (iiarles 11 (Pat. 
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COUETS. 


Bbct B. 

ParUonlar 

Courts 


Bipon. 


Bochcster. 


to be held every fortnight There is a recorder of Eichmond, who 
IS consequently judge of the couit(a) The court fell into abeyance 
on tho establishment of county couits in 1846, and the last couit 
was held in 1819 

'J'lie chartei also giants a court leet( 6 ) and view of fiankpledge, 
to bo held before the mayor and aldermen (<), and a court of pie 
poudio (d) 

(cxxvi) Htjion 

432 The Bipon Couit of Becoid(e) has juiisdiction in mixed 
and personal actions up to the amount of £50 The charter of 
James 1 directed the court to be held every foiinight, but the 
dial ter of James II diiected the court to bo held once in eveiy 
March Themayoi (and the recoidei oi his deputy) are the judges 
of the court There is now no recoidei of Bipon (j) This court 
fdl into abeyance long befoie 1835 

The coipoiation have also a couit of pie poudie ( 7 ), held before 
the ma} 01 (h) 

The Dean and Chapter of Bipon have a couit of pleas called 
the Canon Fee Couit (/) 

III 1811 tlioio GMfatod a court militaiy foi the lecoveiy of debts 
to any amount, the officeis of which wore appointed by the Lord 
Lieutenant of the West Biding This couit had juriwliction over 
tho borough and liberty ot Bipon (k) 

(cvvMi) yZo 

433 The Eochestor Com t of Portmote (/) has jurisdiction in all 
actions, real, mixed, and peisonal, to any amount The court is 
directed to bo held from fifteen days to fifteen days The iccoider 
of Bocheatei is judge of the couit(wi) There appears to have 

Kol , ‘20 I'm 2 , I’ut 1, No D) The juiisilittiou was oiiginally gisiitKi by a 
thiutei oi 1 *) I'lh/ 

(a) MunKipul Coipoiatioiis Act, 18S2 (lo ii 4b Yict c AO), bb ITA, ITO See 
p U4, ante 
(A) Soo p 215, p<it/ 

(<) Appendix to Roport of the hfiuiioipal Corpoiations CommiBBionprs, 1835, 
I’uit [ft , pp H»*)7-1703 , and intoimation kindly given by the town cleik 
id) See p 13(>, ante 

[e) This oomt ib hold under the authority of a charter of James I and 
James U (I'at Rol, 2 Jac 1 ,1'ort XYII , 2 Joe 2, not enrolled on Pat Bol) 
(/) Theie was a recorder of Ripon at the time of the passing of the Municipal 
Corporations Act, 1836 (6 & 6 Will 4, o 70) 

( 7 ) See p 136, ante 

{h) Appendix to Report of the Municipal Coroorations Commissioners, 1836, 
PiurtllliPr 1107—1710 The Archbishop of York had a civil court at Bipon, 
with junsdii tion lu personal actions to onj amount The judge was the steward 
learned of tho Art hbishop This court was abolishod by the Liberties Act, 1836 
( 6&7 WiU 4, c 87). s 1 
(») 22nd JuU, IbOl 

(«} Iholuding tho parishes of Bipon and Nidd-with-Kilhngball (Lewie, Topo< 
gi'ipWal Dictionary, Vol III, p 646) 

^/) IliM coiut is^held under the authority of a charter of Charles I (Pat Bol, 
6 Oar 1, Bait XVII, No 6 ), granted '7th August, 1629 The junsdichon 
was onguiallygtBXited by a charter dated 6 th November m the twelfth year of 
Ilenryn orlH. 

(m) Miioioipal Corpoiations Act, 18S2 (45 A 46 Yiot c. 50), as 175, 176 Se* 
jf 134, 
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been no settled practice and procedure, and the court has been in 8 mt.& 
abeyance since 1885 (n) Partioidai 

The charter also granted a court of pie poudre (o), which has not Courta. 
been held since 1810 (p) *"“ 

The corpoiation as lord of the manor have a couit loot (q), to be 
held once a year Theie is also another couit Icet held m the 
open air on Boley Hill, a place within the city (r). 

(czxviii) Romaey 

434 The Bomsey Ciourt of Becoid («) has jurisdiction in mixed Bomwj. 
and personal actions up to the amount of i'lO The couit is 
directed to be held weekly before the mayoi (the locoidcr or his 
deputy), and the aldeimoii or any two of them, of whom the maior 

must be one Theie is no recorder of the borough The practice 
and pioceduie of the court is similur to that of the supotior courts 
of common law befoio 1852 

The chniler .ilbo granted a couit of pie poadio(/), which was 
in abeyance in 1835 (a) 

(cxxiz ) liuilnn 

435 The couit of the loidhhip of Buihin (ft) has jurisdiction Ruthin, 
in peiBonal actions up to any amount The couit is directed to 

be held evciy fortnight before the steward of the loidship, but the 
court tell into abeyance about 1835 
Theio IS al&o a court loot (0 and view of fiaiikpledge, held 
befoie the stowaid of the loid&hip {d) 

(czxx) Rye 

436 The Bye Court of Becord (c) has jurisdiction in all actions, Rrsb 
real, mixed, and pei sonal, up to any amount The court is directed 

to be held at the accustomed times, that is ’ o say every alternate 


! m) Infoimation kindly givon by tho town clerk 
o) &ie p IdO, avte 

p) Undu a charter of Iklward IV, {^rrauted Hth Docembor, tho ooipoiatiou 
of Boebeator ba \0 the giant of a <()urt of Adtmralty Ki>e p 10a, ante Thu 
court Iu8 a junudiction m respect of the oyster lishory and the free diodgers 
Seep 2\o,poet 

(r) Appendix to Iloport of the Municipal Corporations ConurussionorB, 18J5, 
Paitll,pp 813—857 

(s) This Couit 18 bold under the autbonty of a charter of Wilbam 111 (Pat, 
Eol, 10 Will 3, Part VUI, No 1) 

U) See p 13fa, ante 

[a) Appendix to Beport at the Municipal Corporationa Commisuoners, IS <7, 
PartII, pp 1331, 1332 

(b) This Court u held undei a grant of the Lordship of Buthin by Ch.iih •> L 
(Pit Eol, 10 Cor 1, Part XXX?) 

(c) See p 215, poet 

(o) This court dates hack at least to 1245 A n (Appendix to Eepwt of the 
Municipal Corpoiationa Oomnuasionere 1835, Part Iv, pp 2847—2851J 

(e) Thu Court is held under the anthonty of the charter of the Cinque Ports 

S auted by Charles 11, 23rd Beceniher, 1G68, printed m Jeako, Charters of 
e Cinque Ports, u 120 Thu charter contains tuepemmus and corhnoation of 
preriouB diarters of 1 Eliz (granted 8th March, 1569) and 43 Biiz (2(ith January, 
1601} The coiporation claims to hold all its franchises by prescnptioii. 
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Courts. 


Seot 5. 

Forticiilar 

Courts 


Bt Alljani. 


St Itm 
(C oraw all) 


Saffron 

Walden, 


Wodnesflay Theie is a recorder of Eje, who le judge of the 
court (/), which has been m abeyance since 1791. 

Undoi the charter the barons have a court leet (y). 

(cxxxi) St Albans, 

437 The St Albans Couit of Becord (/t) has jurisdiction m 
mi\od and petsonal actions up to the amount of A‘50 The court 
IB directed to be held oveiy week before the mayor and aldermen, 
of whom the mayor must be one, or in their absence before two 
of the senior aldermen The charter directs that the mayor 
and aldermen (the mayor being one) shall elect tliiee or four 
dihcipet freemen to be attoinej's of the court This court has 
been in abeyance since 1789 

There is a couit of pie poudre (i), which was totally disused 
m 1834 The corpoiation have also a court leet(/b) and view of 
frankpledge Inhere is alHO an annual court of the Clerk of the 
Markets (/), to be held before the mayor, for the inspection of 
weights and measures withm the borough (w). 

(cxxxii) St Ives {Cornwall) 

438 The coipoiation of St Ives have a Conit of Record (n), which 
had been m abeyance foi many years in 1834, and no records of 
it are in existence (o) 

There is also a court leet (p) for the manor of Luddenham, the 
privilege of whicli is claimed by the boiough of St Ives by prescription 
and loniuo {q) 

(c»xxui) Saffion Walden 

439 The Saffion Walden Couit of Tleas (») has jurisdiction in 
poisonal actions up to any amount The couit is directed to be 
held oioij tlhco weeks The rocoider is judge of the court (*) 


(/■) MuuKipalOorpoiations Act, IhSJ (45 A, 4() \it,t c 50), bs 175,176 Pee 
p 164, ante 

( 17 ) Appendix to Bopoit of the Municipal Corporations CommisBionerB, 1865, 
ruitll , pp 1061, 10 » 

(h) This court 18 hold under the authority of a charter of Chailea II, 
(ols 40—42), gianted 27lh Julv, 1664 This imarter increusod the junsdiction 
lioin £68 to £50 The jurisdiction was originally granted by a chaitei of 
7 Edw 6, dated 12th l^y, 1554 

(%) See p 136, o»(r 

(i) See p 216, post 

(l) See p l.n, ante 

(m) Appendix to Report of the Municipal Corporations Commissioners, 1865, 
Pait rr , pp 2918—2926, and information kindly given by the town clerk. 

(a) Tlus court is held under the authority of a charter of James II, granted 
28th May, 1685 This charter is not enrolled. The hoiough was mrat m- 
ooxporatw m 1639 by a obortei of Charles I, which granted wis oourt to the 
comrabon etc. 

( 0 ) Appendix to Report of tho Mumapal Corporabons Commissioners, 1835, 
Part I., pp 619, 620 

fp) ^p. 215, post 

Iq) Chlrart, History of Cornwall, Vol IL, p 258. Aooording to thu authority 
the court yri** confirmed to tho borough by the ahove-menboned charters 

(>) Thia oourt is hold under the authority of a charter of William an d Marr 
(Pat. Rol,« Will & Mot, Part Vin, No 1) ^ 

(•) MusKnpal Corporabons Act, 1882 (46 * 46 Viot. 0 . 50), ss 175, 176. 
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The jurisdiction is extended to actions of ejectment where the rent eaoT. e 
of tile premises sought to be leeovered does not exceed MTQ, and PartLeulir 
there is no fine (t) The couit has long been in abeyance, and Courts, 
nothing appears to be known of its practice and procedure 

The charter also grants to the corporation a court of pie 
poudre (u). 

(csxxiv) Salford Hundred 

440. The present Court of Record for the Hundred of Balford, Sniford 
in the county of Lancaster, was constituted in 1808(0 by the Hundred, 
amalgamation of two then existing couits, namel}, the ancient 
Salford Hundred Court (ic) and the Manchester Court of Record (i). 

441. The jurisdiction of the court is fixed by the Act of I’arlia- juriddiction. 
ment (a) constituting the couit as follows — 

Personal actions (except actions for malicious piosecution), if tbo 
cause of action arise within the handled (/i), in which the debt oi 


(t) Municipal Coriioi itioim Acts, 18J5 (5 & (» A\xll 4, c 7(»), 8 118, and 1882 
(45 ic ib Yict c t>0), 8 183 

(m) See p IJC, ante 

{v) By Salford Jlutidicd Ooiiit of IvOfi.id Act, 1H08 (31 & 32 \ i<t o txxx ), 
uhiwAct, after i(K itm*'that the Comt ol Itoioid foi tiie iliiiuliud of kSulfoid 
and the Couit of Itecord foi the Tri.il of Cml tions within tho ('itv of Man¬ 
chester had boon found of gicat utility, and that thoir utility would bn jrioutly 
increased by the amalgamation ot the two comts and by the cxtousioii of the 
powers theietofoie possessed by thorn, enacted that the two oouitn sliould ho 
amalgamated, mid tho amalirumated court should bo (ailed ‘ I'iio Couit of 
Bocord for tho IT ludiod of Salford, in the (''ounty of Jj incaKtoi ’’ It also recited 
that the Bight Honourable William Philip, Earl of Snfiun, and hia ancoslors 
had long held, enjoyed, and exercised tlio dignity and ofliu) ol siowaid lor thi' 
hundred or waj'intake of balford, m tbo Oount> Palitiun of LaiuuHfei, and 
farther enaeted tliat Uer Majesty’s stewaid for the time bning of (lie hundred 
or wapentnko ot balford should be the high etoward of the amalgumatud 
court 


(id) Saelfalletv 7h/jf (l(j‘)7), 6 Mod Bop 251 The Ifoidlliindiod Court was 
one of tho ancient Anglo-Saxon bundled comts, piobaM' one oi theoldost Each 
bundled had its couit, or “ wapontoc," “ wapont.iko," ‘ n c apontake,” so styled 
hocauso tho judge and suitors attended aiintd with tlinr wnapniis (see also 
note (m), p 214, post) Tho hundred of Saliord was also culh d in (ourso of tune 
the “l^pontake ol balfordshiro ” The j urisdictiou of the courl was liidiiiiil i d m 
amount until the reicu of Eduaid I, when by tho statute ol stor (1278) 

its junadiction was reduced to 408 , equivalent to'about £40 oi £<>U of our money 
now That continued to bo the extent of its junsdiction until by 9 4,10 Viot c 
cxxvi (ISlh) it was lauod to £50 o>er ill tho bundled except the borough of 
Manchester, and tho ooiiit was constitutrd a " court of record foi tho hundred or 
wapentake of Halfoid, in the cnauty of Ijancacster ” 

(t) In 1838, by luyal chai-ter expressed m letters patent under tho Qrr it 
Seal of tho Uuitecl Kingdom, tho right had been granted to the mayor, aldomif i 
and burgesses of the borough of Manchester to hold within the borough u 
court of record for the trial of civil actions befuie the mayor of the borough, 
and in 1853, by ceitam other letters patent under tho Oreat Beal of tho Uiutecl 
Kingdom, the borough of Manchestei was constituted tho city of Manche‘'lot, 
and the mayor, aldermen, and borgessea of the borough of Manchester a l^iy 
TOlitio and corporate by the name and style of “The Mayor, Aldonucn, and 
Oi faMtfia of MAnohester, m the County of Lancaster,’* and by other Acts of 
Parliament, and jHirticularly by the Manchester Court of Becord Pron durs 
Aot, 1851 (17 & 18 Vict. c 84), the powers and jonediction of the (curt of 
Becord of the City of Manchester were extended, and its practioe and pn>cedare 
wmphfied and other^e improved 

(a) The Salford Muedred Court of Beoord Act, 1868 (31 ft 32 Vict o exxx ) 
(4) £4iA, a. 6, Whtteheady Butt (1891), 7 T L. E. 609 , Payne v Hogg [1900', 
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SaoT. f. whole damage does not exceed dg50, actions of ejectment between 
ParttonlBT landloi d and tenant, provided the land possession of which is sought 
Courts to bo lecovered is situate in the bundled, and the annual rent or value 
does not exceed JuoO, and no fine shall have been paid, reserved, or 
made payable, any action whatever (except actions for libel, slander, 
or for debauching the plaintiff’s daughter or servant) when more 
than ii50 is sought to be recovered, provided consent by both parties 
shall have been filed The jurisdiction, however, has been cut 
down by being excluded in all cases within the boroughs of Oldham 
Salford and Bury, and part of the borough of Baeup, in which the county 
Bundred court has jurisdiction (t) and in cases under :£5 within the borough 
of Bolton in which the county court has jurisdiction (d), and in cases 
under £5 within the borough of Ileywood in which the county court 
has jurisdiction {e), and in the like causes within the borough of 
Eochdale(/), and m cases uiidoi iilO within the borough of 
Middleton (g) The piactice and procedure of the court is regulated 
by the Common Law Procedure Acts, 1852 {h) and 1854 (i) The 
piovisions of the Summaiy Procedure Bills of Exchange Act, 
1855 (A), have also been extended to this couit (/) 

If on tho trial of an issue the judge grants leave, a rule to set 
aside a verdict or nonsuit and to enter a verdict, or to enter a non¬ 
suit, 01 to aiiest the judgment, or for judgment non obstante vere¬ 
dicto, may be moved befoie the King’s Bench Division (wi) All 
powers, authorities, juiisdictions, and privileges of infeiior courts 
of record of which a hamster of five years’ standing is the judge 
are gianted to and vostod in tho Salford Hundred Court (n) 

2 Q Ji 4 i, 0 A The limits of the huiidied are set out in s 5 of the Salford 
Hundred Court of Record Act, 1868 (dl & 32 Vict o cxxx ) the hundred of 
Salford containing the following parishes Bolton-le-Moois, Bur^, Dean, 
Rodditfe, Wigan (^wivship of Aspull only), Eccles, Rlixton, Manchester, 
rio^twich-cuin-Oldnam Ashton-umler-Lyne, Middleton, and Rochdale , the 
Iwioiighof Salford, Stretfoid and Withmgton, which last is now part of the 
oit} of Mainhcster 

(() Bv Onler in Council 30th Docembor, 1878 (Statutory Rules and Orders 
Revised, Vol VI, Inferior Couit, England, p 17b), and the Oldham Corporation 
Act, 1886, R 43, and the Bury Coipuiation Act, lb06, s b As to Baoup, see 
Statutory Rulos and Oiders, IW), No 6M, L 19 
(if) By Order m Oounul 16th August, 188b (ibid, p 179) 

(f) By Order in Council loth March, 1893 (tbid, p 1&2‘ 

(y) Bj Ordei in Council loth March, 1893 (ibid , p 181) 

(if) By Oi-dei in Council, 28th JuU, 1906 As to objection to the jurisdiction, 
Boe tbtef , 6 T, ('hadincky fhiK (1886), 14 Q B II 85o, 0 A , overruling Oram 
y Breareif (1877), 2 Ex D 346, v Hogg, [190(1] 2 Q. B 43, C A, 

(h) lo & 16 Yict 0 76 The whole of this Act except sa 1, o, 9,10,18, 19, 21 
—24, 82, 97, 98, 100—116 120- 122,146—167, 173,182. 188, 189, 202, 217,219, 
220,223 —2 )b, was extended to this court by Order in Council 2.Sth Eebruary 18.»d 
(Statutory Rules and Ordeis Revised, Vol I, Inferior Court, England, p 171) 

(t) 17 A IS Yict c 126 The wliole of this Act, with the rules thereunder, 
except 88 2,17, 75—77, 95, 97—105, and 107, waa extended to thw court by 
Order m Council 4th Annl, 1856 (Statutory Rules and Orders Revised, VoL VI, 
Infenor CJourt, England, p 174) 

(*:) 18 & 19 Vict c 67 

(?) Order in Council 4th Apnl, 1856 (Statutory Rules and Orders Royisod, 
Vol Vlul»f®nc'r Court, England, p 175), and s 117 of tho Salford Hundred 
Court of Record Act, 1868 (31 A 32 Vict c exxx} 

(m) Salford Hundred Ceurt of Record Act, 1868 (31 ft 32 Vict. o exxx ). i. 89. 

(n) /W,8ll6. 
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442 The offices of the coart are in the city of Manchester. 
The number of writs m the year average about lO.OOO, and the 
judge (who IS appointed by the Loid Ghancelloi and must be a 
barnstor-at-law of at least ten years’ standing (o)) holds a court bi\ 
times a year at the Manchester Assize Court foi tlie tiial of eivil 
actions. The jury are twelve in number, and as the couit has 
power to try certain actions which cannot be tiied iii the county 
courts, and as most of the cases tried are juiy cases, whicli, in the 
densely populated district over which the court's jurisdiction extends, 
the local county courts could not conveniently try owing to the 
large amount of other county court wotk they have to cope with, 
the utility of the Salford Hundred Couit of liocoid is asgieat as was 
contemplated by the legislature when the amalgamated couit was 
constituted in 1868 (p) 

The judge has power to hear applications for lules to show 
cause in arrest of judgment, or for judgment wo» oUtante i etedicto, or 
for repleader, or for a new trial, oi for entering verdicts or nonsuits 
pending m the court within twenty-one days aflei ti lal, and whethoi 
the court be sitting or not, cithei within oi without the hundred (q). 

The officers of the court are the registrar and the head bailiff, 
together with clerks and criers (i) 

There is a table of court fees dated 6lh May, 1895 Theie are 
three scales, one for claims not exceeding £5, one for claims not 
exceeding ;£20, and the other for claims exceeding £20 

(cxxxv) Saltahuri/ 

443 By prescription the Bishop of Salisbury has a civil court 
in that city The court has jurisdiction in mixed and personal 
actions up to any amount It is doubtful whether the juiisdiction 
extended over the close as well as over the city, but since 1835 the 
jurisdiction extends ovei the whole of the bf>rough(h) Theie is 
a recorder of Salisbury, who is, it would rfem, judge of the 
court (t) The practice was similar to that of iho (Jourt of Kmg’s 
Bench bcfoie 1852 Theie was formerly a book of tlie practice of 
the court, but it had been lost before 1834 The costs are stated 
to be the same as those in the Couit of Common JPleas before 1852 
The court has been in abeyance since 1846, and no trial has taken 
pla'ie since 1816 The officer of the court is called tho prothonotary, 

(o) Salford Hundred Court of Hecord Act (31 & 32 Yict c oxxx ), a 14 Tho 
judge may in case of his illness or unavoidable absence appoint m writing a 
deputy judge, being a bdriister-at-law of five years’ standing {ibid , s 17) 

( p) This account of the Salford Hundred Court of Becord was kindly supplied 
by the late H O Sbre, Esq , KC , who was then the judge of the couit 

M Salford Hundred Court of B^rd Act, 1868 (31 A 32 Yict c exxx ), s 

(r) Ihd , a 22 Where a cleik employed m tho office of tho court din r ted 
an inte^leader issue to be tried before himself, it was held that a party who 
was Ignorant of the clerk’s want ot jurisdiction was not bound by tho pmreed- 
mgs {Nathan v Bottomley (1903), 10 T L E 42^ 

(») Municipal Corporations Acta, 1835 (5 & 6 Will 4, c 70), a 118, and 1882 
(45 ft 46 Yict c 50), a 183 

M Mmuapal Corporations Act, 1882 (45 ft 46 Yict c 50), ss 173, 176. See 
dennitiaii erf " borough avil court” in a 7 (1) The judge of tho court was 
formexiy the bishop’sbailiS 
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and IS appointed by the bishop The bishop ha? also a ooQrt 
leei {a) and view of frankpledge {b) 

(cxxjL\i.) handwtch 


444 The Sandwich Court of Becord (c) has jurisdiction in all 
actions, real, mixed, and personal, up to any amount The court is 
directed by the Cinque Ports chartei to be huld on the accustomed 
days, that is every three weeks There is a recorder of Sandwich, 
who IS judge of the court (d) The costs allowed were the same 
as those in the Court of King’s Bench before 1852. The couit has 
been in abeyance for many years (e). 


(cxxxvu) Scarlcrouffh 

Scarborough. 446. The Scarborough Couit of Pleas (/) has j’urisdiction in 
mixed and iioisonal actions up to any amount U'he court is directed 
to be held every month The recoidei is judge of the court (^). 
The piactice is regulated by the Common Law Pioceduie Acts, 
1852 (h), 1854 (t), and 18b0 (k), and the lules made thereunder 
All the piovisiuiis of the schedule to the Borough and Local Courts 
of llocoid Act, 1872 (0, have also been extended to this couit (hi) 
Theio aie no special lules This court is still in use (»)• The 


(а) Soo p 215, ptiat 

(б) Appendix to Bopoit of the Municipal Corporalioiis Uonimiseionors, 1835, 
Part 11, pp 1337—1341 

(c) The coipoiahon of Sandwich havoa charter dated 13th October, 11 Car 2 
This charter u supposed to havo been renounced alter the Bovoliition The 
jirosont piactioe of the corporation is understood to bo in accordance with 
imincmoiial usage The court of rocoid is olaimod b> the corpoiation to be a 
lionthise by pioHonption The goneial chortor of tho Cinque Ports wanted by 
Chiules II, Slid December, 1668 (printed in Jeahe, Chaiters of the Oinqne 
Ports, 120), also contains a giant to the coiporatiun of Sandwich of a court of 
record This charter contains tmprjninua and coufiiiuatiun of previous charters 
oi 1 Eliz (ipranted 8th March, 1 jo 9) and 43 Eliz (wanted 26th January, IbOl) 

(d) Mumcipal Corporations Act, 1882 (45 & 4b Yict c 50), ss. 175, 176 See 
p 134, ante 

S Appendix to Beport of the Municipal Corporabons Commissioners, 1835, 
n,pp 1043—1050 

(y) This court 18 held under the authonty of a charter of Edward III, 
gi anted 22iid November, 135b, mspected, exemplified, and confirmed by 8 Car 1, 
granted 4th May, lb32 

ig) Miuucipal Corporabons Act, 1882 (45 & 4b Vict c 50), ss 175, 176 See 
p 114, arte 
(h) 16&16Vict 0 76 

(») 17 & 18 Yict 0 125 The whole of tho provisions of the Common Law 
Procedure Acts, 1852 and 1854, and the rules thereunder, were extended to this 
court by Order m Oouucil of 6th June, 1859 (Statutory Buies and Orders Bensed, 
Vol VI, Infenor Court, England, p 187) 

(jb) 23 A 24 Yiot a 126 All the provisions of this Act and the rules there* 
undetr wore extended to this court by Older in Council of 6th Jantuuy, 1862 
(Statutory Boles and Orders Bevis^ YoL YL, Infenor Court, England, 

p 188). 

(1) 36 ft 36 Yiot 0 86 

(m) By Order in Council of 26th June, 1873 (Statntoiy Buies and Orders 
Ben^, YoL Y1, Infenoi Court England, p 189) 

(n) Fourteen actions were pending or commenoed in 1905 No trial, however, 
took place m that year (Civil Jnduul Statubos, 1905, Parliaments^ Paper, 
1907 fa 8477], IX 165). ' 
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corporation are lords of the manor of Scarborough and Palsgrave. 
The bailiffs hold the usual manor courts (o). 

(oxxxvui) Sh^ftfahiri/, 

446. The Shaftesbury Court of Becord (p) has jurisdiction in 
personal actions to the extent of DIO debt or damages The court 
IS directed to be held weekly before the mayor and capital burgesses 
or thiee of them, of whom the mayor or the ex-max or must be 
one. There is no lecorder of Shaftesbury. The pioeticc of the 
court IS almost exactly similar to that of the supeiioi com is of 
common law before 1852. The court has practically been m abey¬ 
ance since the end of the eighteenth centuiy, and was discontinued 
m 1842 on account of expense. In 1881 a table of fees and of 
solicitors’ costs was in existence. 

The coiporation have also a couit leet(g) and view of frank¬ 
pledge (r) 

(csxxtx ) Shrenahury 

447 The Rhiewsbuiy Couit of Becord (s) has juiisdiction in 
all actions, real, mixed, and personal, up to any amount The com t is 
directed to be held eveiy xveek Tliere is a recorder of Shiewsbury, 
who 18 consequently judge of the court (f). The practice is 
biiuilar to that of the supciioi couits of common law before 3 852. 
The last court was hold in 1879 

The corporation have also a oouit leet (a) and view of frank¬ 
pledge (b) as well as (c) a couit of pie poudre (d). 

, (cxl) Soiliha npion 

448 The Southampton Court of Becord or Court of Pleas (c), 
also called the common court of the town, has jurisdiction m all 
actions, real, mixed, and personal, up to any amount The court is 
directed to be held weekly foi petsonal actions, nd once a fortnight 
for pleas of land The recoi der is the judge (/) There are no 


(o) Appendix to Report of the Municipal Coi^omtiona CominiBsioners, 1835, 
Part ni, pp 1713—1721, and information kindly given by the town dork 8oo 
p 215, post 

(f) iW court ts held undoi the authority of a charter of Charles II (Pat. 
Bol, 17 Car 2, Port IE, No 19) 

(q) ^ p 216, poat 

(r) Appendix to Report of the Municipal Corporations Commisaioners, 1835, 
Part n, pp 1361—1354, and information kindly given by the town clerk 

(«) 14 Gar 1, Fat Hoi, Pari XI, No 3 

(l) Municipal Corporations Act, 1882 (45 & 46 Yiot c 50), sa. 175, 176 Sna 
p 134, ante 
(a) See p 215, post 

(5) Ar p**"*^'* to Report of the Municipal Coxporstions Commissioners, 1815, 
Part niTpp 2011—2017, and in formation kindly given by the town olfrK 
(c) Selto Society, VoL XXHL, p xv 
icQ See p 136, ante 

(e) 16 Cai 1, Pat Bol, Part XX , No 7,12th June, 1640 The junMliotion 
WM onginally oonlerred by charier of 2 Hen. 4 (Wilks, Hampsbiie, \ol, II, 
p. 313), 

(/) Municipal Cor^rations Act, 1882 (45 & 46 Yujt. c 50), ss. 175,176. See 
p. 134, otife. 


^Ibot 6. 
Partlotdar 
Courts. 

Shaftesbury. 


Shrewsbai^. 


Southampton. 



202 


Courts. 


Bbot. 5 wntten or pnnted rales of practice, bat the practice is similar >to 
Particular that of the superior coarts of common law before 1852 
Courts The mayor, recorder, bailiffs, aldermen, and sheriff (the mayor, 
recorder, or senior alderman to be one) are also authorised to 
hold a court for the government of the orphans of burgesses and 
inhabitants (g). 

The corporation (h) also possesses a court of pie poudre (i) and a 
court leet (k) and view of frankpledge 

(cxli) South MoUon 

South Moiton 449 Under charters of Queen EUzabeth(f) and Charles II. (m) 
the South Moiton Court of Becord has jurisdiction in personal 
actions up to ii‘50 The couit is directed to be held from three 
weeks to three weeks There is a lecoider of South Moiton, who 
IB consequently judge of the court (n) This court has been m 
abeyance for many years (o) 

(ctIu ) Southtcaik. 

Boathnuk. 460 The corporation of London under the charters granting to 
them the town and boiough of Soutliwaik have a couit entitled 
“ The Couit of Eecoid of the Liberty of the Mayor and Commonalty 
and Citizens of the City of London of then Town and Boiough of 
Southwark (p) This court has jurisdiction in personal actions to 
any amount arising within the borough of Southwaik, oi the King’s 
manor of Southwark, or the Guiklakle Manoi, or the Great Liberty 
Manor The foimor liberty of the Clink is excluded from the jurisdic¬ 
tion The provisions of the Municipal Corporations Act, 1882 (g), 
do not apply to Southwark The court is to be held every week 
before the Steward of Southwark or his deputy The stewaidship of 
Southwark is an ofiiceheld by theBecorder of London The procedure 
IB similar to that of the superior com ts of common law before 1852 
This court has been in abeyance for some years 


(y) This court IS held under the authority of the charti'r of Chailos I (see 
note on p 201, ante) i^pendix to lieport of the Muniupal Corporations 
Cuiummsiouers, 1835, I’art II, pp 871—884 

(A) TJndoi a charter of Edward IV (Kot Cart, 1 Edw 4, Part II, No 11) 
Tho charter of Chailes I (see note (r) on p 201, ante) recites and confiims a 
chartei of Henry VI (JO Hen 6, Hot Cart, 27-39 Hen 6, No 27,12th October, 
1431), which contains the giant of a court of admiralty (see p 105, ante) to the 
corporation of Southampton The mayor has a silvet oar as insignia and is 
entitled to receire the iirat call from the oommanding officer of foreign ships 
ol war visiting the port 

(«) See p 136, ante 

(M) See p 215, po^t 

fQ Fat ,32 Ell? , Fait XXIE, granted 9th May, 1590 

(m) 3b Car 2, granted 24th December, 1684 This charter meressed the 
jurusdiotion fiom J^O to £50 

(a) Municipal Corporations Act, 1882 (45 A 46 Viet c SO), ss ITS, 17& See 
p 184, ante 

(o) Appendix to Bepoit of the Municipal Corporations Comnussioners, 183S, 
Fait L, pp 613, 614 

(p) 1 mw 3 (6th March, 13271 (Maitland, Histoiy of London, p 122), 
2 lidw 4 (Mh November, 1462) (tbid, p 116, ed 1739), 4 Edw. 6 (23]:a Apnl, 
ISoO) (liid., p 1441 

(n) 45 A 46 Yiot 'O. 50 
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^he corpoi^tion hftd a court of pie poudre (r)» but this ia now Bxm,|L 
oli^lete. Putlodtf' 

The charters also nant courts leet («) and views of frankpledge Oonrts 
to the corporation, which should be held separately for the three 
manors before mentioned (t) 

Quarter sessions for the borough of Southwark are still held. The 
judges of the court are the lord mayor, the aldermen who have passed 
the chair, and the recorder, of whom the lord mayor or in his 
absence an alderman who has passed the chair, two othei aldetmen 
who have passed the chair, and the recorder must be present. The 
prooeedmgs are now purely formal (a). 

(ozliu ) SoutAtaold. 

461 The Southwold Court of Record (6) has jurisdiction in all SoutiiwoUi 
actions, real, mixed, and personal, to any amount The court is 
diTMited to be held weekly before the bailiffs and the chief stewaid 
or his deputy, but fell into abeyance about the middle of the 
eighteenth century (c) 

The corporation have also a grant of a court of admiralty (d), 
and there is a court leet (e), held once a year before the bailiffs 
and the chief steward (f) 

(cxliv) Stafford 

462. The Stafford Court of Record iff) has junsdiction in actions Stoffottt. 
of debt and trespass up to any amount The court is directed to be 
held before the mayor or his deputy (the recordei or deputy 
recorder), and the aldermen or any two of them, the recorder or 
puty recorder bemg one There is now no recorder of Stafford 
IS court had been m abeyance for fifty oi sixty yeais in 1834 
The corporation have also a court leet(ifi) and view of frank¬ 
pledge (i) 

(cxIt ) Stamford . 

S'! 

463 The Stamford Court of Record {k) has ju isdiction m personal stamfoid. 
actions up to £40 The court is directed to be hold weekly There 


! r) See p 136, anU 
») Seep 2l&,po$t 

t} Appendix to Bepoit of the Municipal Cofporations Commisaionem, 1837 
(London and SoutAwark), Parliamentary Paper, 1837 (00), pp 3, 18, 18, 20, 
isi Information kindly gpiren by the high l^iff 

(o) Boyol Oommiemon, 1893, Statement as to the Origin of the Position, 
Powers, Duties and Finance of the Oorporation of London, pp 76, 77 
(i) lius court u held under the authority of a charter of Williw and Mary, 
grated 23Fd January, 1660 This charter oonEnns an earlier charter of 
20 Hen 7, granted loth June, ISOd, which gave these franchises to the 
corporation 

e) Books of records of this court from 1673 to 1758 ate m existence. 

See p. 105, ante, 
e) See p S15, post 

(/) Appendix to Beport of the Municipal Oorporations Oommunoners, 1835, 
Plart^ , pp 2513—2518 Information kindly given by the town dcik 
Or) TkM court 18 held under the anthonty oi a charter of (leoige 1V (Pat. 
BcL,8G«o 4,PartXI,No 11) 

' (h) See p 216, post 

(•) App endix to Beport of the Munioipsl Ooipoiationa OommissKmeti^ 1835^ 
Phrtllt^pp 2025—2027 

(kj Xhia court* IS h eld under the authonty of a charter of Dharles II« 


flL—tt. 


L 



(ktuhs. 


'm 


siotl. ig a recorder of Stamford, who is oonse^ently fttd^ of 
PaitlQlalAr court (2). Tho practice and procedure are as m the superior <ioiirts 
OOiots of common law before 1852 Costs are regulated by a table fixed 
in 1741 (m). 

(oxlvi) Btannana Court 

stannuia 464 The Court of the Stannaries of Cornirall and 'Devon 
originated by virtue of a privilege granted to the workers m &e 
tin mines in those countieB to sue and be sued only in their own 
courts (n) The courts, which were courts of record, were 
originally distmct for the several stonnanes, but in 1886 were 
amalgamated into one Court of the Vice-Warden for all the 
Stannaries (o). Until the establishment of the modern county 
courts the tm-workers could not be sued except m the Stannaries 
Court m respect of matters arismg within the stannaries, but after 
that event the county court of the district had a concurrent 
jurisdiction (p) 

The Lord Warden of the Stannaries was appointed by the Duke 
of Cornwall, and he appomted a Vice-Warden before whom the court 
was held. An appeal lay from the Vice-Warden to the Lord Warden, 
but by the Judicature Act, 1878, all the judicial jurisdiction and 
powers of the Lord Warden were transferred to the Court of 
Appeal ( 9 ), and as from the 1st January, 1897, the Court of the Vice- 
Warden of the Stannaries ceased to exist, except as to then pending 
proceedings, and all the jurisdiction and powers of the court were 
vested in such of the county courts as the Lord Chancellor might 
by order direct (r) The county courts of Cornwall were appomted 
the courts to exercise the transferred jurisdiction and powers 
and rules have been made for the purpose of regulating me 
procedure m cases brought under the stannanes jaris£ction(t). 


Btoekpoit. 


(oxlvu) Stockport 


466. The Stockport (a) Court of Fortemamemote has jurisdic¬ 
tion in actions of debt and battery, and of woundmg without 
shedding of blood 

(Fat Bol, 16 Cor, 2, Part U , No 14), granted leth PelnTxaiy, 1664 A charter, 
1 Jao 2, 3rd March, 1685, is said to be the goveming charter Us terms as to 
the court are the same as those of the dhartar of Charles II It does not seem 


to have been enrolled 

(n Municipal OoiporationB Act, 1882 (45 & 46 Yiot c 50), ss 175, 176 See 
p. 134, ant« 

(m) Appendix to Beport of the Municipal Ooiporattons Oommusioners, 1835, 
P^rvTpp 2627-26b8 

(ny See 4 Co Inst 232, 3 BL Com. 80; stat (1640) 16 Oar 1, o 15 

(e) Stannaries Act, 1836 (6 ft 7 WilL 4, c 106), as amended by the Stannanes 
, 1839 (2 ft 3 Viot 0 58) 

(«) Oonnty Courts Act, 1846 (8 ft 10 Viet o 95), a 141. 

M 80 ft 37 Viet o 66, a. 18, and see St Weal Devon Oreat ContoU Mmt (1884), 
27 ^ D 106 

(r) Stannanes Court (Abohtaan) Aot, 1896 (59ft 60Tiot o 45), a 1 Seetitfte 
Cotnrrtr Ooumb, Vol vIIL, p 686 

(«) Ofedar dated leth DecemW, 1896 

[t) See doonty Courts (Stannanes Junsdiction) Rules, 1897, now merged 
the County Court Rules, Ord.- 8L it 1—^28 For the luxudiotion es to com- 
pames, see tltlie OouFXirns, YoL Y, and for the junsdiction as to special twhuwy 
QBsgesjnd ass title Mnnas, MnmAxe Quabsos. 

(^ UlUB eem ■ held under the authmily of a eharter grunted by Bobwt da 
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There ie also a court laet<l^) and view ol frankpledjgef and a 
court Iraarcm (c), held twice a year (d). 

(oxlTm) £Vra^orcZ*on*^«on. 

, 466. The Stratford-on-Avon Ckiurt of Beoord <«) has )arie^ti(m 
in personal achone up to the ahioont of £40. The court; was direotod 
to he hdd weekly before the mayor and the steward of the court of 
record, but had fallen into abeyance some considerable tune before 
1888 (/). 

(cxhx) Sudbury 


Samp, 

Coim 


Stntford oa 
Atoo. 


467. The Sudbury Court of Becord iq) has jurisdiction m Budbarr, 

K nal actions up to the amount of £20. There is a recorder of 
ury Qi), who is the judge of the court, which has long been in 
abeyance, and nothing appears to be known of its practice and 
procure. 

(ol) Swaniea 

466. The corporation of Swansea claim to be a corporation by Bwuuns. 
prescription, and that they have never accepted or acted on their 
charters (i), and that they have a prescripti\e court of record or 
court of pleas with jurisdiction in all actions, real, mued, and 
personal, to any amount There is a lecorder of Swansea, who is 
jndge of the court (/c) Bohciiors have audience The practice 
and procedure are by writ of summons, declaration and plea, oi 
judgment m default and trial 

!]^6 corporation have a court of pie poudre (^) either by prescrip 
tion or under a charter of James I (m) There is also a oouti 
baron (n). 


Stockport This charter grants that Stockport shall bo a free borough ‘' secundum 
cartam yuam tmpetran a domtno Oestr It u not dated, but from the names 
of the witnesses it appears to have been nonted bei veen 1208 and 1226 A 
txanalahon of this onartor is pnntod in Earwaksr, Jdiatory of l<!ast Oheslure, 
761. L, p 334 

J Seep 215, post 
See p 216, 

Bepoit on Certain Boroughs, by T J Upgg, Pailiamcntitfy Taper, I8d8 
, p 127 

(e) This court is held under the authority of a charter of Oharles II. (Fat. 
Bol, 16 Oar 2, Fart II., No 6) 

(/) Appendix to Beport of the Ifunicipal Corporations Cktmmissioners, 1835, 
Fisrt L pp. 119, 120 

(g) Inis court IS held under the authonly of aoharter of Charles IL (16 Oar 2, 
Fat. Bol, Fart JQII, No 1). 

(&) Munieipal OorpoxaiionB Acts, 18SA (A ft 6 Will. 4, e. 76), s 118, and 1882 
(45 A 46 Yiot e 60), as 17A, 176 See p, 1S4, ante. 

(4) A ohaxter of Oliver OromwelLdatea 20th February, 16AA, grante a court of 
noord to be held twice aweek, wim junsdiotbrnn all actions, real, nuxod, und 
peBNul. to any amount A charter ol 1 Jao. 2^ granted 28th March, 168A, 
gnats a oourt m record to be held weekly with juxiadiotum in all causos not 
exoeediiig £40 in amount. 

(A) ICmuuspal Corporations Act, 1882 (4A ft 46 Tiet. o. AO), ss. 176, 176 See 
p.U4,aiifs. 

(Q Seep. 186, ante 

(w^Anpsadix to<Bepoirt of the Mumapal Oorporehona Oemnusnoneri, I83A. 
Ftrt jL 388—rtS; and mfonnation madly given by ihe town clerk. 

Bsep, 8lt, fott. 
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(gSl) Tammtili 

469. The Tamworth Court of Record (o) has jurisdiction in sll 
actions, real, mixed, and personal, to anj amount. The court is 
directed to be held l^fore the bailiffs, the steward, the recorder and 
the town clerk, or any two of them, of whom one of the bailiffs 
must be one The town clerk is the prothonotary of the court. 
There is now no recorder of Tamworth(p) The court had long 
been in abeyance in 1834 

There was a court of pie poudre (g), and the corporation have a 
court leet (r) and court baron (a) under their charter (t) 

(olu.) Tmhy 

460 The Tenby Court of Record, or Mayor’s Court (u), has juris¬ 
diction in all actions, real, mixed, and personal, to any amount. The 
court IS diiected to be held every four weeks before the mayor or 
hiB deputy, it was also held every fortnight for the recovery of 
debts under 40s The practice was similar to that of the Court of 
Common Pleas before 1852, there was also a custom to compel 
appearance by diatiingaa The court has been in abeyance smce 
the introduction of county courts in 1846 

The corporation have also a hundred court with view of frank¬ 
pledge to be held twice yearly (v) 

(olui) Tentmdan, 

461 The Court of Record of Tenterden (to) has jurisdiction m all 
actions, real, mixed, and personal, to any amount tinder the charter 
of Elizabeth the couit is directed to be held every fortmght. 
Thete seems to be no very settled form of procedure Theie is a 
lecoidei of Tenteiden, who is consequently judge of the court (x) 
The charter authorises the mayor and jurats to hold a court leet(y) 
and view of frankpledge twice a year (a) 


((>] This court IB heM under the authonty of a 
ol, 


charter of CharleB II (Pat 

Kol, 18 Oar 2, Part IX, No 8) 

(p) There was a recorder of Tamworth at the time of the passing of the 
Municipal Oorporations Act, 183$ (5 ft 6 Will 4, a 7&) 

i p) See p 134, wfdt 
g) Seep 136,po«t 
r] See p 216, jwaf 
«) See p 216, po«f 

t) ^pendix to Beport of the Mnmoipal Oor^rationa Oommisuonen, 1836, 
Fart III, pp 2030, 2040, and informatiou kindly given by the town clerk 
(u) This court IB held under the authonty of a charter of Henry IV (Pat 
BoL, 3 Hen 4, memb 2), granted 22nd August, 1402 This (diarter is an 
tiup&mmut and confirmation of letters patent dated 6th February, 1 Bic IL, 
which mspeoted and confirmed earlier charters beginning with one of WUliam 
d« Valencia, Earl of Pembroke (1266-1296) 

(v) Appendix to Beport of the Muoidpal Oorporations Conmusstonem, 1836, 
I. pp 401^09 

(to) court 18 held under the authonty of a charter of Queen EhzabeUi 
(Fat. BoL, 42 Elia., Part IX), and of the general charter of the Chnque P(«ts 
tnunted by Charles n on 23ra Deoember, 1668 (printed in Jeake, Ohaxten of 
the OiBiltie Ports) 

^as) ttumdipal Ooxporahons Act, 1882 (46 ft 46 Viot o 60), ss. 176, 176 See 
p 134,aiifa 
(y) See|k 816,/>o*f. 

(a) J^penftiX to Beport of the Munioipal Ooiporationa CommissioiMi& 1836, 
Pait Il.» pp lOffil—1067 
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(idi^O TewAuAufy Bicnb tt., 

462 The Tewkesbury Court of Beeord(5) has junsdiotion in 
personal actions up to the amount of £50 The court is directed 
to be held weekly The recorder of Tewkesbury is judge of the Tewkwhury 
court (c). If the defendant does not appear to the writ of summons 
the plaintiff may enter an appearance for him In general the 
proceedmgs are as at common law before 1852 This court fell 
into abeyance about 1835 

The corporation have also a couit leet(d), to be held once a 
year(«) 

(dy ) Thef/ord 

463. The Thetfoid Colut of I{ecurd(/) has jurisdiction in mived Thetfonl. 
and personal actions up to the amount of £50 The court ih 
directed to bo held weekly The iccoidci of Theiford is judge of the 
court The practice and procedure le similar to that of the 
superior courts of common law befoie 1852 This court fell into 
abeyance about 1780, Init about 1830 a mandamus issued to the 
corporation and recorder to hold the court, which was done for 
some years, after which it again fell into abe 3 rUiico(/i) 

(clvi) Tiverton 

464 The Tiverton Gouit of Becord(t) has jniisdiction m per- Tiverton 
Bonal actions up to the amount of £100 The court is directed to 

be held fiom fourteen days to foiiiteen days There is a reooidc 
of Tiverton, who is consequently judge of the court (k) 1 !.< 

practice and procedure is similai to that of the Court of Common 
Fleas befoie 1852 A book of rules of the court was in existence 
m 1833 A table of fees is also in existence made before 1838 
The court has been m abeyance since 1834 

The Court of the Hundred, Manor, and Borough of Tiveitou 
has also jurisdiction within the borough (1) 

(civil) Great Torr%ngton 

465 The Tornngton Court of Becord {m) has jurisdiction in all oraat 
actions, real, mixed, and personal, up to the amount of £50 The Torringtoa. 

(b) This court is held under the authority of a charter of William HI (Fat 
Lol, 10 Will 3, Part IL, No 1) 

(c) ACunicipal Corporations Act, 1882 (45 A 46 Vict o 50), bb 175, 176 Hee 
p 134, ante 

(d) See p 215, poet 

(e) Appendix to Beport of the Municipal Corporations Conunisnioners, 1835, 

Fart L;pp 125,126, and inionnation kindly given by the town clerk 

(/) inuB court IS held under the anthonty of a cfaamr of WiUuun and Mary 
(1693) 

{g) Municipal OorporationB Act, 1882 (45 ft 46 Yiot c 60), ss 175, 176 See 
p 134, ante 

(A) Appendix to Beport of the Municipal Ooipontnau Commiasioners, 1835, 

Part rv , pp 2541—2644 

(f) 11 Geo 1, Pat Bol, Part IE , No 31, granted 4ih December, 17 G 

m Mumoipfd Oarporatunu Act, 1882 (45 ft 46 Titit o 50), bs 175, 176 See 
p< li^ ante 

(0 Appendix to* Beport of the Munuapal Corpoxations OotnnusBionen, 1835, 

PutLjjgp 625—627, and infomation kindly given by the town dark. 

(m) Pbie ooiirt le h^ luder the authonly ol eharterB of Philip and Meiy and 
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court is directed to be held every three weeks before the xoajor or 
hiB deputy, two of the aldermen, two of the capital burgesses, and 
the steward or common clerk (to^n derk) or his deputy. Xhere 
are no rules of this court in existence, and the practice is uhknown<. 
The court feU into abeyance about 1783. 

The corporation have also a court leet (n) and view of frank* 
pledge, both of uhich had been in abeyance long before 1888 (o). 

(olnu) Totne$ 

466 The Totnes Court of Record, or Mayor’s Law Court (p), is 
directed to be held before the mayor There are no written rules of 
the court m exibtence, and the practice is unknown The court has 
been in abeyance smce 1885 There is also a court leet (g) held 
once a year before the town clerk as steward (r) 

(dix.) Truro 

467. The Truro Court of Record (s) has jurisdiction in personal 
actions to any amount The court is directed to be held weekly 
before the mayor or his deputy and two of the aldermen or capital 
buigesses No recoids or rules of this court are in existence, and 
it had gone into abeyance before 1833 

The charter also grants a court leet (a) and view of frankpledge to 
be held twice a year before the mayor oi hia deputy and a court of 
pie poudre (6) 

(dx) WalUngfard 

468. The Wallmgford Court of Record (c) has jurisdiction in 
all actions, real, mixed, and personal, to any amount The court is 
directed to be held before the mayor, town clerk (recorder), and 
bailifts, of whom the recorder is the only one not of the quorum 
There is now no lecorder of Wallingford (d) The court appeals to 
have gone into abeyance between 1885 and 184b. The cbaiter also 
grants to the corporation a court leet (e) and view of frankpledge (/) 


James I (Pat Bol, 1 & 2 Fhi] & Mar , Part XU , granted 20th Septembei, 
1554, Pat Bol, 15 Jao 1, Port III, No 10, granted 22nd December, 1617). 

(n) Beep 215,post 

(o) Both these courts were granted W the charter of Philip and Mary (see 
note (m), p 207, ante i^pendix to Beport of the Mumoipal ClorporatiODB 
Oonuuiesionera, 1836, Part 1, np 633—635 

(p) Thu court was hel d un dter the antbonty of a charter of Queen Ehzabeth 
(Fat Bol, 38 Eliz, Pact XII), granted 1st September, 1696 

(g) See p 215, post 

m Appendix to Bepoxt of the Municipal Corporations Oonmusaionen, 1835, 
Pim J , pp 641, 642. and information kindlv given by the town clerk. 

(«} This court was held under the authonty of a charter erf Queen Ehzabeth 
(Pat Bol, 31 Eliz, XHX), granted 20th June, 1689 
Seep. 216,poet 

W Appendix te Beport of the Muniapal Oorporatums Oommimonen, 1836, 
Partly pp 055—667 See p. 136, oirfe 

(e) x&xe court u held under the authority of a charter of Oharles IL (Pat 
Bol, 2, Part VI, No 1) ' 

(d) (Hmm wm a recorder of Wallingford at the tone of the passuiff of I3ie 
Mmudpcl Oeoporatioiu Act, 1882 (46 A 46 Viot o. 60). 

(«) Seep, au, coat 

(y) 4t>P^f>aixra B^ortof the MummpelOwpontaowOomimseionenk, 1835, 
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(d^) WtOtaO. 

469. The Walsall Ooort of BeoordO?) has jorisdiotloii in aotiona 
of contract or trespass over 40s , and not exceeding £20 in axnoiint; 
it is directed to be held monthly. There is a recorder of Wdsall, 
who is jndge of the court (fc). The jnnsdiohon, in consequence 
ol &e judge being a barrister of five years' standing, is extended to 
aotiona of ejectment up to £20 (%) The practice and procedure 
are as in the superior courts of common law before 1862. The costa 
are regulated by custom, and are not more than half those allowed 
m the superior courts before 1862. The court has been in abeyance 
smoe about 1846 (k) 

(olxu) Wm mdt 

470 The Warwick Court of Becord(0 has jurisdiction in 
personal actions up to £40 It is directed to be h^d weekly, and 
the recorder of Warwick is judge (m) The practice and pro¬ 
cedure, and also the costs, were as those in the supenor courts of 
common law before 1862 The court has been in abeyance since 
about 1846 

The charter also grants a court leet (n), which is still held for the 
purpose of electmg ofidcefB (o). 

(dull) Wdit 

471. The Wells Court of Becord (p) has jurisdiction in personal 
actions to any amount. The court is directed to be held train 
three weeks to three weeks. The recorder of Wells is jndge of the 
court (q) This court heid been m abeyance since about 1660, when 
it was revived by mandamus in 1836 (r) The practice and pro¬ 
cedure were then unknown. After this the court tell again mto 
abeyance m 1846 Buies were made on 7 th January, 1841. No 
table of fees is m existence 

There is also an ancient prescriptive court (or the trial of pleM 
between burgess and burgess, which originally belonged to the 
Bishop of Bath and Wells, and was granted by lum to the 


(a) Thu court u h dd tuide r the anthonly of a ohartor of Charles L (Fat. 
Bof, 8 Oar 1, Fart yXT Vll , No 6) 

(A) lluniapol Ootporationa Act, 1882 (45 A 46 Viot o SO), M 176,176. Boo 
p IM, ante 

(«} MuznapBl Corporataone Acta, 1835 (5 & 6 WilL 4, o. 76), s. 118, and 1882 
(45 & 46 Vict 0 50}j a 183 

(A) Appendut to Beport of the Momapal OorporatioDS Oonumanonen^ 1835, 
Fart n*-, pp 2045—!^7, and information kindlj given W the town dcffk. 

(Q Thu court u held nndw the authority of a charter of WiUiam and Mary 
(Fau BoL, 5 Will A Mar., Part IQ, No 11), granted 18th March, 1694 
(m) IComcqpel Corporabona Aot^ 1682 (45 A 46 Viot o. 60), as. 176, 176 See 
p. 184, ante, 

' (») See p 215, pod 

M Appendix to Beport of the Humcapal Corporaiaona Ocmuniseionerfi, 1886, 
F)iura yrf-, pp. 2067—s^l, and infonaation kmai^ given by the town r>Ierk. 

' (p) Thw oourfc u hdd under the authon^ of a charter of Queen Elizabeth 
(:i^ Bed., 81 Elu.,.Part QL), granted 23Ed July, 1689 
^^^tCoBifflpal Ompoamtaane Act, 1882 (46 4: 46 VkA o. 60), as 176,176. Set 

^ (r) S, V. ITaBi Owyer o tfea (1836), 4 Dowl. 662. 
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corporation of Wells (s) This eonrt has been m abeyanM rinoa 
the time of Chailes 1. The recorder of Wells is judge of this coart 
also (t). 

(dxir} Wefshpoel 

472 The Welshpool Court of Eecord (a) has jurisdiction in 
peisnnal actions to any amount The court is directed to be held 
eveiy fortnight before the high steward and bailiffs. The court 
has long been in abeyance 

The charter of James I also granted to the corporation a court of 
pie poudre(&) There is also a court leet(c), held once a year 
before the deputy steward (d) 

(clxT ) WmioUe, Much 

473 The Wenlock or Much Wenlock Court of Becord (e) has 
juiisdiction m all actions, real, mixed, and personal, to any amount 
The court is diiected to be hold every alternate week. There is a 
recorder of Wenlock, who is consequently judge of the court (/). 
The proceedings are directed to be the same as those used in the 
£mg*s courts There is a table of fees. The court has been m 
abeyance for many years (^). 

(clxTi ) Weymouth 

474 The Weymouth and Melcombe Begis Court of Becord (h) 
has jurisdiction m mixed and peisonal actions to any amount The 
court is directed to be held from week to week before the mayor 
and bailiffs, or one of them There is no recorder The forms of 
procedure, process, pleading etc are based on those of the superior 
courts of common law before 1652 

The corporation of Melcombe Begis have also a grant of a court 
of hosting (t), to be held once in the week 


(«) Temp John The nght to thu coart was ohallenged by quo warranto in 
21 Mi 7 , but the ooimoiation succeeded m proving their nght to the ftanohiBe 
(1) Appendix to J^port of the Munici^ Corporations Oommissioners, 1835, 
Fait n, pp 1366—1372 , and mfoimation kindly given by tee town derk. 

S o) Thu court is held under the authonty of a charter of James L (161441) 
bj See p 136, ante 
cj See p 216, poet 

(d) Beport on Certain Boroughs, by T. J Hogg, Parliamentary Paper, 1838 
<688), pp 139-143 

(e) Thu court u held under the authonty of a charter of Charles I (Pat. Bol, 
1 Gar 1, Port VI, No 11) The court was iuat establuhed by a bhiuter of 
8Edw 4 

(/) Municipal CorporBhonB Act, 1882 (46 & 46 Viet o 60), es. 176, 176 See 
p. IM, ante 

(g\ Appendix to Seport af tee Municipal Corporations Communonen, 1886, 
Fartll£»pp 2076—2078 

(k) Tto court IS bold under tee authonte <A a bharter of Geotve IH (Pat. 
Bol, 44 Oso, 3. Part Y, No 1), granted 26te May, 1804^ The junsdiobon was 
first grasped by a charter dated 27te May, 8 Edw 1,1280 
^) This ooiurt IS held under tee auteonty of a ohaiter of Edward I. (Fafi BoL, 
6 Edw, 1, meiaU S* No. 62) This charter granted to the burgesses of Male* 
oiuabe ell tea bbertwe fnmted to the mhaene at Loadkai. See p. 17A tmfe. 
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There are two court leeto (ft), one ior the manor of Wejmouth ({) 
and one for that of Melcombe Regie (m). 

The corporation as euooessors of the corporation of Melcombe 
Regis (n) have a court of pie poudre (o) 

(olxvu) Wiffan, 

475. The Wigan Court of Pleas (p) had ^risdietion in personal 
actions to any amount The recorder of Wigan is judge of the 
court ($) It fell into abeyance in 1776 

The charter also grants a court of pie poudre (r). 

The corporation have a court leet (s) and view of frankpledge, held 
once a year at Michaelmas. A charter of Edward Ill (t) also 
grants a court baron (a) and a court leet and view of frankpledge 
to the parson of Wigan (&). 

(dxvm) WtneheaUr CMy 

476 The court of the mayor, recorder, and bailiffs of 
Winchester (c) has junsdiotion in all actions, real, mixed and 
personal, to any amount The court is commonly called the Town 
Court The court is directed to be held twice a week The 
recorder of Winchester is judge (d) The practice seems to be 
based on that of the superior courts of common law before 1852, 
but in 1888 the practice was described as extiemely irregular 
The court appears to have originally been a court of busting base ^ 
on that of London (e). 


{ft) Sea p 216, jtott 

^0 Pint gtouted in 1262 by a charter of the mot of the church of St Swithin, 
Wmoheater, exemplified by fetters patent dated 10th February . 41 Edw 3 
(m) A charter of Queen Elizabeth (Pat Eol, 40 Eliz , Fart VU, granted 0th 
May, 1698) confirmed to the royal oemesne of We^ 'nouth its exemption (see 

L 90, ante) from the junsdichon of the Admiral of Enriand (Appendix to 
port of the Municipal Corporations Commissioners, 1836, Part 11, pp 1383— 
1388) Thu exemption, though abolished by statute (Municipal Corporations 
Act, 1836 (6 & 6 Will 4, c. 76), s 108), may have some effect as giving a titular 
admiralty lunsdichou to the mayor • 

i n) ^den Society Pabhcahous, Vol XXIIT , p xv 
o) See p 136, on^c. 

v) This court u held under the authority of a charter of Charles II (Pat 
Bol, 14 Car 2, Part XYHE , No 6), granted 16th May, 1062 
( 9 ) Municipal Ootporatione Act, 1882 (46 & 46 Vict. 0 . 60), as. 176, 176 Hee 
p 134, ante 
(r) See p 136, ante. 

It) Seep 215,pott 

(t) ]^t Cart, 24 Edv 3, No 7 

fa) See p 216, voit 

(b) Beport on Certain Boroughs, by T J Hogg, Parliamentary Paper, 1838 
86), pp 151—168 

(e) ^1^ court la held under the authonty of a oharter of Queen Elizabeth, 
Bwted 23rd January, 1588, a translation u pnnted in Mihier's History of 
Wmihester, Yol II, p 298 This town court existed from tune immemorial 
The nght of the citmens to plead only withm their own walls b referred to m a 
charter of 1 Bic. 1, printed m Milner's History of Winchester, Yol II, P. 296 
(<Q ICniucipal Otoporatioiis Act, 1882 (46 ft 46 Yiot a 60), as 176,176. Sea 
p. 1S4, onto 

(•) 8e« note (d), p 176, ante 
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Tlxe charter also granted a coiurt of pie ^ndre (/)»and a eottxt of 
the Clerk of the Market ( 9 ), to be held before the mayor, and oon> 
firms to the corporation a boroughmote court, to be hdd twice a 
year in the accustomed manner. A court leet (h) and view of frank* 
pledge, to be kept every year on the days accustomed, was also 
gi anted (t). 

There was on ancient Court of the Staple at Winchester (k). 

(dziz) The Buhqp'e Liberty 0/the fioJbe tff Wmcheeter, 

477. By prescription the Cheney (or Cheyney) (1) Court of the 
Bishop of Winchester has jurisdiction over a wide area, compnsmg 
the Soke of Winchester, but not the city, and extending over 195 
parishes, tithings, and places (m) The bish^ was judge of the 
court by bis deputy, usually the chancellor The court has juris¬ 
diction in all actions, real, mixed, and personal, to any amount 
The court fcdl mto disuse on the introduction of county couits m 
]846, blit appears to have transacted nommal business as late as 
1869 (n). 

(clxx.) Wmdaor, 

478 The Windsor Becord Court ( 0 ) has jurisdiction in peisoual 
actions to the amount of 40i, but as there is a recorder of 
Windsor, who is consequently judge of the court (p), who must be a 
barrister of five years’ standing, the jurisdiction is extended to 
£20 in personal actions, and to actions of ejectment wheie the rent 
of the premises sought to be lecoveied does not exceed £20 and 
no fine is reserved by the lease ((jr) The court is directed to be 
held weekly It had fallen mto abeyance long before 1833 

The charter also granted a court of pie poudre('i) 

There is a court of the Clerk of the Market (a), held before the 
mayor (5) 

(clxxi) Wm caster 

479 The Worcester Court of Becord, or Court of Pleas (c), 
has jurisdiction within the city, suburbs, hberties, and preemefo 


(/) See p IJG, aate, 
m Bee p. 137, ante 
(A) See p 210, poet 

(tl Appendix to Beport of the Municipal Oo*porations Oonuuiseionen, 1835, 
Fan II, pp 895—90S Infonnatum kindly given by Aldetman Jacob 

(k) Statute of the Staple (27 £dw 3, etat 2, c 19} See p 137, ante 

(l) Thib name lute not been eatiefaGtonly explained The cov^ was held in 
the doee 


ftn} A het of tlieoo u given in Humpskiie Broositoiy, Yol 11, pp 306, 307 
lit) Woodward, Hutoiy of Hiunpehire, Yol i, p 93, n (1) 

( 0 ) This ooott IS held undei the authority of a ohaxter of Oharlee IL ^at. 
Bd., 18 Car 2, Puit H, No 13) 

/jd Municnpal Corporations Act, 1882 (45 & 46 Yiot. c 60), ss. 175, 176 See 
p. TBL ante 

(^) ICuxuapal Oorporatuuifl Act, 1835 (5 ft 6 WilL 4, o. 76), a. 118 Thu 
jurMdiat» 0 |^W»B oontmued by Hiuucipal Oorporatione Act, 188z (40 & 46 Viet. 

(rl S0» 136,«mfe. 

fa) SM§.t87, emft. 

(b) Appendix to Beport of the Mumenpal Oorporatione Commissionaire, 1686, 
PtatlVlpp 898»-29S4. 

(c) eonrliilidd under tin auihonfyof » ehaiiir of James L (Flat l|eh» 
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tiiereof in all ^ons, ml, mixed, and penonal, to any amount, 

The court ib directed to be held weekly. There ir a recorder of ParttoiAMj^ 

Worcester, who is judge of the court (d). In 1856 &e juris* Oo«rti. 

diction of the court was excluded m all p^sonal actions hi which 

the county court has jurisdiction up to £20, and m ejectments 
where the lent of the premises sought to be recovered does not 
exceed £50 (e). 

The practice and procedure of the court are legulated by the 
Gommon Law Procedure Acts, 1852 (/) and 1854 (ff), and the lulea 
thereunder (k). All the provisions of the Summary Procedure on 
Bills of Exchange Act, 1855(i), have been extended to this coart(k). 

No plaints have been entered in this court since 1900 (Z) There is 

a scale of fees and costs made and approved in 1889. 

The charter also granted a court of pie poudre (m) and a court 
leet (n) and view of frankpledge (o) 

(dxsui} Fork 

480 The York Sheriff’s Court of Pleas, or York Court of York. 
Beoord(p), as it is now called, has jurisdiction m all actions, real, 
mixed, and peisonal, to any amount The court is directed to bo 
held weekly Thete is a recoider of York, who is consequently 
judge of the court (g) The jurisdiction of the couit is excluded 
m cases up to £10 in which the county court has juiisdiction (t) 

The practice and procedure aie regulated by the Common Law 
Procedure Acts, 1862 (a), 1854 (b), and 1860 (c). The whole of ihe 


19 Jao 1, Fait YIL, No 1), granted 2nd October, 1622 The daum granhng 
the junsdichon u pnnted in a reTOtt by the Tovtm Olerk ol Woreeater upon the 
imifldioiion and procedure of the Court of Fleas of the City of Woroestoi (1889) 
franchise was first granted by a charter of 1 & 2 Phil & Mai , dated 
12th April, 1554 

(d) Municipal Corporations Act, 1882 (46 & ICYic o. 50), ss 175, 176. flee 
p 134, antt 

(e) By Order m Council of 28th July, 1856 (Statutoiy Bulei and Orders 
Bexised, Vol VI, Inferior Court, England, p 192) 

(/) 15 & 16 Vict o 76 
17 & 18 Viot 0 126 

(A) By Order m Council of 28th July, 1866 (Statutory Eulea and Orders 
Bevised, Vol W , lufcnor Court, England, p 190) 

(*) 18 & 19 Vict c. 67. 

Ik) By Order in Oooncil of 28th July, 1856 (Btatntory Buies and Orders 
Bevised, Vol VL, Inferior Court, England, p. 191) 

(1) Cinl Judicid Statistica, 1900—^1906 

J (m) Bee p 136, ante. 

Beep 216,posf 

Appendix to Beport of the Municipal Corporations Oomnussioners, 1835, 
I, pp 153—^166 Information kindly given by the town cieik 
(p) Tme court is held under the aufhonty of a diarter of Charles IF (I'at. 
Hu, 16 Oar 2, Fart XV, No 8). The hranchise was originally g^ted by a 
of 19 Bu). 2, Bot Cart 16 A 19 Bio 2, No 1, granted ISthMu-^, 1396 
(o) Mtuncipcd Corporations Act, 1882 (46 A 40 Tut o. 50), as 175, 17'i See 
P 184, OKfe. 

(r) By Order in Goonoil of 17th May, 1890 (Statutinry Buies and Oiusss 
Beiused, YoL VL, Jntenor Court, Englandt p. 196)k 
M 18 A 16 VicL 0. 76. 
m 17 & 16 Viot. e. 126. 

(s) 28 * 24 Tiot. ft 136. 
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BjRn.i. provisions of the Summary Procedure on Bills of Exchange Act, 
Faitioiilar 1855 ('/), and of the schedule to the Borough and Local Courts of 
Ooints llecord Act, 1872 (e), have also been extended to this court (/) 
The court is stili in use, but no plaints appear to have been entmed 
since 1908 (y). 

The corporation have also a court of husting (h) for proceedings 
in lieu of hues and recoveries This court fell into abeyance about 
the middle of the nineteenth century. 

The charter also granted a court of pie poudre (t) 

There are also a court of the Clerk of the Market (j), a court of 
Guildhall, and a couit of Conseivancy of the rivers Ouse, Humber, 
Wharfe, Derwent, Aire, and Don, both in the city and county of 
York and m the county of Lmcoln (k) All these courts are to be 
held before the loid mayor 
Theie was an ancient Couit of the Staple at York(l). 


Part XVIII.—Hundred and Manorial Courts. 
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courtt 


SaoT 1 —Hundred Courts 

481 'Phe onlv existing jniisdiction of such hundred courts as 
have not been made courts of record is a civil jurisdiction m 
actions in which less than 40i> is claimed in cases wheie the 
county court has not jurisdiction (m) 


(d) 18 &. 19 Vict 0 67 
(f) 3o & 3b Viot r 86 

(J) liy Oitlnr in Council of 9th March, 18d4, the whole of the proruuoai of 
the Oommon Lan Fiocedure Act, 1862 (16 & 16 Viot c 76), were extended to 
this court (^^tatutoi y Bulea and Orders Bevibed, Vol VI, Inferior Ckmrt, 
England, p 19 J), and by Order m Council of 26th June, 1873, the whole of the 
j^Tiuions of the Summary Procedure on Bills of Exchange Act, 1855 (18 & 19 
vict c 67), and of the Borough and Local Courts of Becoi^ Act, 1872 (36 & 36 
Yict 0 . 8», os well as as 1, 3—36, 87—67, 78—87, 89, 91—93, and 96 of the 
tju^'nimon Law Procedure Act, 1864 (17 ft IS Vict o. 126), and as 1—11, 19—21 
28—34—36, of the Common Iiaw Procedure Act, 18^ (23 ft 24 Yiot c 126) 
(iM.,P t^93) 

(g) Oxvil jVndicial Stabstice, 1903— 1906 
(6) See note Wd) on ii 176, ante 
(♦^ Seep 136,lih,;;i(a 


(l) Seep 

(i)_^pendix to of fte 

Part m, PP 173 , and in 


Mumajial Corporationa Commisaonen, 1836, 

--- . . di. information km^y supplied by the town clerk 

m statute of the Stopiyrty gdw 3, atat 2, o 19), bm p ISL ante 
(m) Even pnor to toe Conquest, beaidea the oourta for the shire, 

there were also Mura lor w »hmidrod or wapentake, and for the tu’n or town¬ 
ship (Sw ^ ^,!!rP®tioe and Police) The former of these, the 

hundredgemot, aror toe w became the hundred court, and was at first 

held every month, then ej ^ fortnight and from 1234 a d once m three 
weeks (Pd^ and ^tiand, a I, pp 643-^7) 

At first the the judges, but afterwards this juns- 

diotum ws* ™ ^bo might eimer hold their office by choice 

for the JLior life, or by hereditary suooesaiou (Stubbs, 

Oonstitationalffiato^ 

^n»e hundred and. ornl jurisdiction, but the onnunal 

mnsduAgn eueros^ ^ ehwifl’e tourn (see p, 118, 
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Sect 2 —Manorud Covrti. 

Sub-Seoi. 1—In QtnmH 

482. The halimote, which was the court of the township in 
pre-Norman times, developed into the manorial couita, which were 
the court leet, the court baron, and the oustomaiy court of the 
manor(n). 

StTB-SKOT 2 —The Oami Lett 


Mu}«i4 

Gour^ 


The halimote. 


483 The court leet, law day, or view of frankpledge (o), Oonttlaet. 
which exercised the criminal jurisdiction of the halimote, is a court 
of record (p) for the cognisance of criminal matters or pleas of the 
Grown, and necessarily belongs to the King, although a subject, 
usually the lord of a manor, may be and is entitled to the profits 
of the court ($) The power of holding the court and taking the 
profits thereof was a franchise appendant to manors, eithei by 
prescription or by a grant from the Grown under letteis patent 
This court was held twice a year, that is, within a month after 
Easter and a month after Imchaelmas It was originally held 
before the lord or his steward (r), but the usage is that it should 
be held before the steward The juiisdiction extended over such 
offences as were not felonies, and offenders were punishable by 
amerciaments, or by the pillory, stocks, cucking-stool, or tiimbrell 
It IB expressly enacted by statute that comts leet, courts baron, 
law days, views of ftankpledgo, or other like courts held on ti e 
16th September, 1887, shall continue to be held on the days and >a 
the places heretofoie accustomed (s) 

The jurisdiction has, however, fallen into complete disuse, having 
been supeisedod by the summary jurisdiction exercised by the 
juetices of the peace (<). 


484 The franchise of view of frankpleHge was liable to be lost view ef 
by non-user, or in consequence of the lord not having proper 
officers, or not possessing judicaha, such as the pillory, stocks eto.^) 


atUe), which wM ahohehed in 1887 (ShenlFe Act, 1887 (80 A 81 Yiot. o 88), 
• 18(4)) 

The avil junadiction of the hundred oouit was practically abolished m 1867 by 
tha County Courts Act, 1867 (80 A SI Yict o 142), s 28, which provided that 
no action which could be brought in a county court ehould thenceforth be com¬ 
menced in a hundred court not being a ooun of record (as m the case of the 
BaJloid Hundred Court, see p 197, ante), 

(«) See p 216, poet As to courts baron, see Ymogradoll, The Growth of 
the Manor, pp M2 et tea 
(e) Yisum de Frankiusdge 

ip) The title of the court is “ Manor of , Court of Frankpledge of A B , 
ou of the Manor aforesaid holden before *’ 

(;) That is, the esaoign pence, fines, and amerctaments (Bitson, Court Loot, 
p 8) 

(r) It IS said that m ancient tunes it was held before the Imility of the lord 
CUtson, Court Leet, p 6) As to place, eee .S. v lleheeUr {Bcultff) (1824), 9 
B A 0 764. 


(•) Shenfb Act, 1887 (50 A 81 Yiot e 88 ). 8. 40* **Tbe eourts left etc Mudl 
nrt have any powers, nor shall any largsr fees be taken thereat,, than 
pnvioiudy, and iractments and preaentinrata shall he dealt with as previously ** 
If) Bee htls Maoisrajms 
(«» T a UmmlP e Oaee (1632), W Jo 283. 



tie 


Ocmm 


f 


BlOT.i. 

CmMu 

Bofongb 

conrtileet 


Conrt baioa 


Cnitomary 

OOQXk, 


ilf 


485. In manj oases znanwial rights we vested in « borooi^ 
and thus, or by a separate royal grant, the corporation had ttre 
right to hold a court leet (a), 'wbiab then became the appropriate 
court in which the mayor or portreeve and other officers were 
appointed (6). 

iSuB-Saox 3—The Court Baron 

486 The civil iurisdiction of the halunote was exercised by the 
court baron (c), which, hke the court leet, was a franchise mcident to 
a manor (d) eitbet by prescription or grant by letters patent. The 
abolition of real actions m 18&8 (c) destroyed the obsolete juris¬ 
diction of these courts under the original wnts directed to them (/). 
In 1867 thmr jurisdiction was abolished in all actions mamtamtmle 
in a connfy court, except where they were courts of record (ff). 
The effect of this legislation is to restrict their jurisdiction as conrte 
for the trial of actions to such oases as are not withm the juris¬ 
diction of the county court, and in which under 40s. is claimed as 
debt or damages (h). 


Bub-Sect 4 —TAs OuMomary Court 

487 The oiigm of this court is obscure It apparently arose 
out of the absolute jurisdiction of the lord over his villeins The 
customary conrt had for its smtors the copyholders and customary 
tenants of the manor (i) In case a reputed manor had not the two 
freeholders as tenants necessary to constitute the court baron, the 
nght to hold a court for the copyholders and customary tenants 
still subsists (k) 

There may also be a customary manor held of another manor 
by copy of court roll, with copyholders and a customary court for 
them (2). A court may be held for purely mimstenal purposes, 
although no copyholders or customary tenants are present (m). 


(a) See under the separate borouglu m Fort XVII, sect 5, of tins title, aattOf 
for crante of courta leet 

(&} The Muniapal Ooiporatioiis Act, 1883 ft 47 Yiot o 18), abolished a 
large nuxaber of unrefonued corporationB and the oivil and aruunal oonrts 
whu^ they held by charter or mescnption, but the Act ezpreasly eared the oourte 
leet of Over and Altrincham for the purpose of eleotmg titular mayore The 
court leet of ^e Preoinot of the Savoy la stQl held, sad exercoses the jnnsdiotioii 
over nnisanoes cto See Oarter, History of Enrii^ Legal Institutions, p. 391. 
(c) See the OoufA Baron, Seiden Soco^ Pubiioations, Yol lY 
(a) A court baroiMS incident to a manor, and a manor cannot be withoUEi a 
court baron and euitor^^pr freeholders, two at the least (Soroggs, Oonrts Leet 
and Courts Baron, 4th e^p> 79) 

(e) Beal Property Lunita^u Act, 1888 (3 & 4 Will 4, c 37) 

See title Aonosr, Voi\. P 4® 


(A) Thi 


See note (m) on p 214, 

These courts baron wme c 
andleord adiomme, (2) to keep^ 
that the lorn shomd permit the h 
hiB serrioea, and that the tenant t_ 
rent, CtMitom, ca semoes (tl^, 
OOPYHOUW. Yol YIU , p 10 
(t) See tiue OowBouia, Yol YIlf<.; 

Ik) SoroggS, OouitB Leet and O^ui^ ' 

(l) Ibid. * ^ , 

(m) Copyhold Act, 1 894 (87 ft 88 "Wfk. 
OoPTBoiiii, Teh YxIL, p. u. 


ned—(1) to adjust'differenobs between lord 
t and ^nietnese between lord and traant, 
at to enjoy, paying his rent and perfonniiig 
Id not wrong the lord by witluuawmg hie 
83). As to the oourt baran, see idle 


11 . 

4th ed, pp 80,81. 
e. 46), aa 83, 83. Sea, bnthic^ title 
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488 Those manors which were in the hands of Bdward the 
Confessor or William the Conqueror, and are so expressed m 
Domesday Book, are called the ancient demesne of ^ Crown. 
All those who hold in socage of these manors are tenants m 
ancient demesne. The courts of these manmrs are called courts of 
anment demesne These courts are similar to courts baron, and, 
like them, they are not courts of record, and the suitors are the 
judges, wad two suitors are necessary to the ezistenoe of the court (»)• 


Part XIX.—Judicial Commissioners. 

Sbot. 1 .—The Badway and Canal Commutton, 

BuB'.Sxcr 1 — (kifuMu/Uon and Jvdget 

489. The Bailway and Canal Oommission was oonstitated in its 
present form m 1888 (o). It consists of two commissioners 
appointed by His Maiesty on the recommendation of the President 
of the Board of Trade, one of whom is to be of experience m rail¬ 
way busmesB ^), and three ex-officio commissioners, one each for 
England, Bootland, and Ireland respectively, being such judge of a 
superior court as shall be nommated, in the cose of England, by^ ihc» 
Lord Chancellor, of Scotland by the Lord President of the Court of 
Session, and of Ireland by the Lord Chancellor of Ireland The 
ex-offiew commissioners are not required to attend sittmgs of the 
Commission outside of that pait of the Dmted Kmgdom for which 
th^ are nominated (g) 

The appomted oonmussioners are paid sucH salary not exceeding 
£8000 a year as the President of the Board of Trade may, with the 
concurrence of the Treasury, appoint (r) 

The presence of three commissioners is required for the hearing 
of any case. The ex-offie%o oommisuqner presides, whose opmion 
prevails on all pomts of law. If the ex^ofkto commissioner is 
unable to attend another judge may be nominated to sit for him, 
and similarly, if an apj^mted commissioner cannot attend, the 
President of the Board of Trade may nominate a temporary com¬ 
missioner to heat any particular oa8e(s). On an address from 
both Houses of Parliament an additional judge of the High Couit 


(»} 4 Co. Iimt 269 

to} Badwav and Canal Tnfflo Act, 1888 (51 A 52 Yiot o. 25), a. 3 Thin Act 
npaalad a 4 of the fiuhray and Canal Traffic Act, 1878 (88 A 87 Yict r 43), 
wudi provided for the appointment of three eemmiasioneia, one of whom was 
to be ol expenenoe in the law and one of expenenoe in cailwar IninincM. and 
«t not more tban two a ea wt ant oomnuMionera Aa to proceauni Iwiore the 
eonunioaioneis, aee tafle Bajlwats avn O a uaTe . 

(p) Jfhid., ■ 8. 
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may be appointed, if the amount of busmess before the Ck>minie8i(Hi 
renders it advisable (t) 

Sub-Seot 2.~~Jurttd»ehcn 

490. The jurisdiction of the Gommueion over railway and 
canal companies is to hear and determine complaints m respect of— 

(I) undue preference or traffic facilities (including through rates (a) 
and ] unctions with private sidings (6)), arising either under s. 2 
of the Bail way and Canal Traffic Act, 1854(c), or under the special 
Act of the company (d) , (2) accommodation works or obligations in 
favour of the public or individuals enacted in the special Act (e), 
(8) disputes 08 to the legality of tolls and rates (/), (4) the publica¬ 
tion of rates by a station ratebook (y); (5) termmal charges (h ), (6) in¬ 
crease of rates and charges since 81st December, 1894 (»), (7) allow¬ 
ances in respect of terminals to owners of sidings (A.), (8) the approval 
of working agreements between companies (1 ), (9) differences with the 
Postmaster-General as to the conveyance of mails (m), (10) differ¬ 
ences between railway companies (in lieu of arbitration) (n), 

(II) under the Cheap Trams Act, 1883 (o), (12) agreements whereby a 
railway company obtains control over a canal (p), (18) as to hours of 
railway 8 ervants( 9 ), (14) as to the working of triiffic by way of steam¬ 
boats (t) , (15) as to complaints as to water supply in the area of the 
Metiopolitaii Watei Board («), (16) to hear appeals from stipendiary 
magistiates or county court judges determining diffeiences as to the 
placing of telegraphs upon public roads ({), (17) to hold local 
inquiries and make provisional oidersforthe construction of telegraph 
works on piivate land (a) 

The Board of Trade has also jiower to appoint the Railway 
Commissioners arbitrators in cases where matters are directed to be 
referred to the arbitration of the Board of Trade or of arbitrators 
appointed by them (5) 

The commisBioneis have also power to report to Faihament in 


(f) Bailwsy and Oonal Traffic Act, 1888 (61 & 52 Vict c 25), a 6 1%ia 
power hu not boon exercised 
(a) IM 

h) Bailways (Fnvate Sidings) Act, 1901 (4 }Mw 7, o 19) 

(cj 17 & ISYioi 0 81 

((Q Bailway and Canal Traffic Act, 1888 (51 A 52 Yict c 25), as 8,9, 11. 

(e) Ib$d. a 0 
(/) IM , a 10 

a) Bngiilation of Bailwaya Act, 1878 (36 & 37 Yiit c 48), a 14 
A)Thd , a 15 

(t) Railway and Canal Traffic Act. 1894 (57 A 58 Yict o 54), a 1. 

(i) J btd . e 4 

(0 See also Aailwaya Olansea Act, 1863 (26 A 27 Yict. o 92), a 25 
») Bwulation of Bailw^ Act, 1873 (36 A 37 Yict o 48), a 19, Oonvayaaoa 
^ Act. 1893 (56 A 57 Yiot. o. 38), as 1,4 (by the appointed oonununoDers). 
[») Regulation of Botlwaya Act, 1873 (36 A 37 Yiot c 48), a 8 
!o) 48 A 47 Vict o 34 * 

» Bastion of Bailways Act, 1873 (36 A 37 Yiot c 48). i 16L 
j) Railway Regulation Aot, 1893 (66 A 57 Yiot o. 29), a 1 
(r) Regulabon of Railways Act, 1868 (31 A 32 YieL c 119), a 16. 

(•) Metrapolia Water Act. 18^ (60 A 61 Yiot. o. 68* \ 

(t) Telegraph Aot, 1878 (41 & «2 Yiot o 761 » ^ 

(a) Tatagn^ Aot, 1892 (55 A 56 Yiot a r 

(5) Boom of Ttwda Arhitranona ato. A«l Vt c. 40), a. 8. 
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ease they are o! opinion that the interests of the public are wjuriously 
alEsoted by the exeroise of any railway compuues' powers as to steam 
vessels (c). 

Bbox. 2. —Land Tea Communan. 

491. The Land Tax Commission consists of commissioners 
appointed by name by statutes passed from time to time m that 
behalf (d), with the addition of justices of the peace witlnn their 
respective counties, ridings, divisions, diBtnctB(s), and boroughs (/). 
In the case of cities, boroughs, Gmque Ports, and towns corpoiate a 
commissioner must be qualified by being an inhabitant (g) 

These commissioners, two of whom are a quorum {h), have power 
to hear and finally determine without appeal all questions and 
differences respectmg the assessment and collection of land tax, on 
complaint of any person aggrieved (i) 

It any commissioner is mieiested in any question brought befoie 
thecommissioners he is disqualified and must retire till the remainder 
of the commissioners have given their decision (k) If he refuses to 
withdraw, the other commissioners have power to inflict upon him a 
fine not ezceedmg £210 (t), or a suit in the name of the Attorney- 
General may be brought m the High Court against him for a 
penalty of £50 (m) 


Bwt 1. 
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Sbot 8 —Income Tax Comm%$$wner$. 

492 There are two classes of Income Tax Commissioners iDconeTax 
namely, the Commissioners for the General Purposes of the ‘^“®*** 
Income Tax Acts and the Commissioners for the Sjiemal Purposes " 
of those Acts The first of these, called “the general commis¬ 
sioners ” (n), are appointed by the Land Tax Commissioners fiom 
their own number (o) to act for the county oi othei district over 
which they have juiisdiction The second, called the “ B[}ecial 
commissioners ” (p), consist of the Inland Beveune Commissioneis 
and such persons as are appointed by the Treasury (q) 

These two bodies have juiisdiction to bear appeals from persons 


(e) Bailwaya Glauses Act, 186ii (26 Jk 27 Vict c 92), s 33, Eegnlation of 
Bauways Act, 1873 (36 & 37 Vict c 48), s 10 See also, gooomUy, fitla 

lUlLWATS AHl) OaNALB 

(d) The latest atatuie is the Laud Tux ConiuiiHBionera Act, 1906 (6 Edw 7, 
e. 62) The land tax was imposed in 1689 (1 Will & Mar c 3), and vas at 
first annual, but was made perpetual by the liund Tux Act, 1798 (3a Geo 3, c 6) 
The Act of 1689 named the first oommiseionen 

(e) Land Tax Commisnoners Act, 1827 (TAB Qeo 4, c 76), s L 
i '/) Land Tax Commissioners Act, 1906 (6 Edw 7, c 62), s 3 

ff) Land Commissionen Act, 1798 (38 Oeo 3, o 48;, s 1 
A) Taxes Management Act, 1880 (43 A 44 Viot o 19), s 6, 

*) Land Tax Act, 1797 (38 Oeo 3, o fi), s 23 

i) Ibtd 

Qlbid 

et) Taxes Management Act, 1880 A 44 Yiot. c, 19), w 21, 35 alMV^ 
generally, title LaSd Tax 


loid , B 5 , 

r s) Lioome Tax A^, 1642 (6 A 6 Vict c 35), s. 4 
p) Taxes Management Act, 1880 (43 A 44 Ynd o. 19;, 
Income Tex Act, 1642 (5 A 6 vict c. 35), a, 23. 


s 5. 
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o^rieved by assessments or surcharges for income tox and objedBOns 
to snch aBsessmmitB by the inspector or surreyor ol taxes. 

The general commissioners have also jnrismction to hear appeals 
from persons aggneved by assessments for inhabited house duly (r). 

A person aggneved by an assessment under Schedule D of the 
Income Tax Acts may appeal either to the generad commissionexBor 
to the spedal commissioners, except in the case of exemption or 
relief on account of his income bemg less than iSTOO a year, m 
which case the appeal lies to the general commissioners only (s). 

Claims for allowances m respect of the duties m Schedule A by 
colleges, pubhc schools, hospitals, almshouses, literary mstitutions, 
and Canties are to be made to the special commissioners (t), as also 
are claims for exemption from the duties m Schedule G (a). 

The decisions both of the general (b) and special commis¬ 
sioners (c) are final, except when the appellant or the surveyoi 
at once expresses his dissatisfaction with the decision as bemg 
eironeous in pomt of law, and withm twenty-one days requires 
a case to be stated for the opmion of the High Court of Justice (d). 

An appeal hes from the decision of the High Court to the Court 
of Appesd, and thence to the House of Lords (e) 

Sect 4— Comvimumer$ of Sewen, 

Sub-Sect 1 —Constitution 

493 Commissions of sewers are issued by way of Letters Patent 
under the Great Seal, from time to time as need requires, to such 
substantial and mdifierent persons as are named by the Lord 
Chancelloi, the Lord Treasurer, and the Lord Chief Justice (/). 
Commissions of seweis can also issue on recommendation of the 
Inclosure Commissioners to be obtamed on petition of the 
proprietors after investigation by an inspector (p) 

The Commissioners of Sewers are required to be sworn in the 
pi escribed form(/t), and aie to forfeit j£40 for every time they shall 
attempt to act if unsworn (») 

Commissions of sewers stand and contmue in foice for ten 
years, unless they are determmed by the issue of a new commis¬ 
sion or by a writ of mpertedeeu dischargmg such commission or 
commissions (k) 


(r) Taxes Manogoment Aot, 1880 MS ft 4i Yiot c 19), as. 27 (1), 57 (9). 

(<} Income Tax Act, 1842 (5 ft 6 Viot c 35), as. 118, 130, Fmanoe Act, 1898 
(G1 ft 82 Yiot c 10), e. 8 

I f) Income Tax Act, 1842 (5 ft b Yiot o 35), a 62. 

« Ibtif ■ 98. See also, genmrallv, title Iirooics Tax. 

6 ) Tuos Hauagement AoC 1880(43 ft 44 '^ot. o 19), a 57 (10). 

■5 InoomeTax Act, 1842 (5 ft 6 Tiot a 35h a 130. 

S) Taxes Management Act, 1880 (43 & 44 Yiot, o 19), s 59 
e) Ihd, B 54 (3) SeeJS. v Qoneral Commtsswnsirs fv/r Toms fat OlstdeenwdL 
[190i52X B 870,894.0 A 

{/) Geuenl Aot ooncemiM Oonmusnons of Sewers to be directed to ell pevts 
withm mis feelm, 1531 (23 8, o. 6), a 1 

(•) Lawdllrainage A^ 1861 (24 ft U Yiot o 133), se. 4, 5. 

(A) 28 Oen. 8, o. 5, •. 9. 

Mm, a 7 

(fc) Sfm Art, 18^ (3 ft 4 WilL 4, e. 89), •, ft 
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OdmiitiBaioiie^B of Sorrow havia fall power and anthoritelo moke, 
coDsbiatie, and ordain laws, ordinanoes, and decrees^ and to amend 
and repeal aach laws, and to make new laws as the oases neeesiacy 
require m tiiat behalf (Q. 

404. !rhe Conmussioners of Sewers have a oonrt, although the 
statutes do not m express terms nont a court. They are, however^ 
said to be the King's justices (m), and the Court of King’s Bench 
has held that they have a court of record (n). They may command 
the sheriffs by their mandatory wnts to summon a jury cd twelve 
men for the purpose of an inquiry (o). 

SuB-Sacrr 2 —Jurtaduiim 

405. The Commissioners of Sewers have jurisdiction to survey 
the walls, ditches, banks, gutters, sewers, goots, calces, bridges, 
streams, and other defences by the coasts of the sea, and marsh 
ground, and mills, milldams, floodgates, ponds, locks, hebbing 
weares, and other impediments, lets, and annoyances, and to cause 
the same to be corrected, repaired, amended, put down, or reformed 
as the case shall require after their wisdom and discretion (p) All 
walls, banks, culverts, and other defences whatever, whether 
natural or artificial, situate by the coasts of the sea, and all rivers, 
streams, sewers, and watercourses which are navigable or where 
the tide ebbs and flows, and all walls, banks, culverts, bridges, dams, 
floodgates, and other works erected m, upon, over, or adjoining 
such nvers etc, are within the jurisdiction of the commissioners, 
excexit ornamental works erected before 1833 and watei courses 
near or contiguous to bouses or bmldmgs, or in gardens, parks, 
avenues etc., in which cases the consent of the owner m 
wntmg is necessai^ to authorise the commissioners to exercise 
jurisdiction (q). They may also decree and ordain new works or 
iterations m old works, and may abandon old works and decree 
and ordam new works m lieu thereof (r); but no new works are to 
be made without the consent of the owners and occupiers of three 
fourth rarts m value of the lands to be charged (s) 

The ^mmisBioners of Sewers by themifelves without a jury may 
survey the defences and ascertain the defects and what is necessary 
for repairing them and the cost thereof (t) 


(l) General Act oonoeming OomnuBBions of Sewera, 1531 (23 Hen 6, e. 6), 

t. 4. 

(m) Ibtd, “ We therefore . . . have assigned you , to be our jnstioeB,** 
form dt oomnusmon contained in a 1 

f») Neweastte {Dukt) r Vlark (1818), 8 Tsnnt 602, 625, 627, 631 An Act 
of Budiament was mam in tbe year 1531, jnevionsly to which the oominiMionen) 
of Mwers bad a regular innsdiohon of oyer and termbier, which they had bom 
Bccnstomed to have at all tames " (ibidL, par BvanoinrH, JT., at p 681) 

(«) 23 Hen 8, o. 5, a 1, NnoeasOe {Duke) r Cflark, aupm, at p 627, per 
Pabx, J, , Sewera Act, 1833 (3 & 4 Will 4, c. 22), a. 11 
^ s) Qraerel Act oonoeming Oommiaaiona of SewMS, 1681 (28 Hen. 8, c 5), a 1. 
a) flewen Act, 1833 (3 A 4 WilL 4, e. 22), a. 10. 
y;2Wd,.a 19. 

JKdL, s. 21 

(Q OaUk on Sewers, 107. See, as to aeweis geoacelly, fatb Sswxss jun> 
Diuns. 
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496 A jury may present (1) the erection of impedunenfe, as 
floodgates, mills etc., ( 2 ) by whose default defects in the dc^i^s 
have arisen; ( 8 ) what persons are bound by custom, prescription, 
tenure, covenant, o> otherwise to repair defects; (4) what grounds 
lie within the hurt or danger of waters, either within the sur* 
rounder by the sea or the inundation of the fresh waters, and to 
whom they belong, (5) what persons hold lands which are 
chargeable to new works, and the quantity of their lands, 
( 6 ) amerciaments (a) The piesentments of the jury must be made 
on evidence on oath before the commissioners in court and not 
upon information collected in pata without oath (b) 

497. All ordeiB and rates made by the Commissioners of Seweis 
without the presentment of a jury can be appealed agamst to 
quarter sessions, when the matter may be decided by the justices 
01 by aibitration (c) 

Sect 6— Bomd of AgficuJttuie and Ftshenea 

498 The jurisdiction under the Tithe Commutation Acts is 
exercised by the Board of Agriculture and Fisheries (d), and appears 
now to be restricted to altei mg the apportionment of tithe rent- 
charge 111 certain cases ( 1 ) between different lands of the same 
person at his desire and at his eKpenBe(c), ( 2 } where lands charged 
with one rentchaige have become vested in several owners (/), 
( 3 ) where divisions of lands have been altered under Inclosure 
Acts ( 7 ), (4) where the boundaries of parishes have been 
changed (/Of (^) w'heie lands have been included in an apportion¬ 
ment by mistake (t), ( 6 ) where rentcharge has been made payable 
to the wrong person or in the wrong interest (fc), (7) where the 
Board, with the consent of the owners, think it desirable (0. 
( 8 ) whore alterations have made the collection of the rentcharge 
unreasonably difficult or inconvenient (m), and (9) where through 
the removal of fences difficulties have arisen as to what land is 
liable to rentchaige etc (n) 


[o) Oalluon Sewers, 108—110 , Sewere Act, 1833 (3 ft 4 Will 4, o 32), a 10 
“)) JR V Somerset Commtssumers of Sewers (1805), 7 East, 71 
(c) Sewers Aot, 1833 (3 ft 4 Will 4, a 22), as 47—50 
(i2) The Tithe Oomimseioners were oocetituted by the Tithe Act, 1836 (6 ft 7 
Will 4, 0 71), s 1 These Tithe Commissioners were united in 1882 with the 
Oopyhola Oommissiosere and the Inolosore romuussioQers. and the three seta of 
oonuoianonen were constituted the Land Commissiouen (Settled Land Act, 
188^(45 ft 46 Viot 0 38), s 48) In 1889 the powers and duties of the Land 
Oonunisaioners were trausfened to the Board of Agneulture (now the Board of 
Agnoulture and Fishenee) (Board of Agnoulture Aot, 1889 (62 ft 53 Yiot 0 30), 
a. 3 , Sched. I , Pt IL) As to the Boutl of Agnoultiue and Fishenee, see title 
Aobioulture. Vol I, p 297 
(4 Tithe AcA 1842 (5 ft 6 Yiot. 0 . 54), s 14 
(/) Jhd . B. 14 

(*) IWhe Act, 1846 (9 &. 10 Yiot 0 . 73), e 13 
(%) Tithe Aot, 1860 (23 ft 24 Yiot 0 93), s. 16. 

(0 Tithe Act, 1847 (10 ft 11 Yiot 0 .104), a 3 
(h) Tithe Aot 1846 (9 ft 10 Yiot & 73). a 15 
(0 Tithe Aet I860 (33 ft 24 Yiot 0 . 93). a IL 
till) AmL. e. 15. 

(e) nsi., a 13 
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The Board of Agrionltare and Fidienes have power lo summon 
witnesses, administer oaths and examme witnesses on oath, 
and cause to be produced before them, on oath, all necessary 
books, terriers, maps, plans etc. (o) Witnesses refusing to answer 
or to produce documents etc. are to be deemed guilty of a 
misdemeanour (p) 



TtOw Aot, 1836 (6 A: 7 WiU 4, o 71). a 10 
ifttd, ■ M As to titoe, see tills EoaLssTAsnoAi. Law 
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See CoNiBAOT, Dskds and Otheb Imbtbuubkts , Landlobd Aim 
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See Hdbbahd ado Wira. 


COWSHEDS AND DAIRIES. 

See f UBlilG HUAliTH £XO. 


CREMATION. 

See BlBlAli AMD C&BMATIOK. 
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See Orimikazb Baw and Pboordubb , Cbowh Paactiob. 
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499 Criminal law and procedure deal with the nature, prosecu¬ 
tion, and punishment of crime 

A cnme is an unlawful act or default which is an offence agamst 
the public, and renders the person guilty of the act or default hable 
to legal punishment (a) While a crime is often also an injury to 
a private person, who has a rem^y m a civil action, it is as an act 
or default contrary to the order, peace, and w^l-being of sooielfy 
that cnme is punishable by the State (h) A civil proceeding 
has for its object the recovery of money or other property, or the 


(a) 4 B1 Oom. 6, Stephen, Histoiy of the Onminal Law, Yol L, 1; JKomi r> 
Oi^ (1829), 9 B d 0 695, at p 599 “An illegal act vlu«h is a wnmg aninst 
^ puUio velfare seems to nave the neoessary elements of a orima ” Qkogvl 
Steamehm Oo v McQrtgar, dquo d Oo (1889), 23 Q B B 598, 0. A, at p. 606, 
|Mr IiOM Eshbr, M K.) 

(5) Th'*fr la eEpiBssed ty the eonunon fonns at the end of indactuants 
** against lha peaoa of our Lord Jha King," or '* agsmst ffia fmm of tha atatnta 
in Baoh <shaa made and providM ^ And see P arser v (Tram (1862), 2 B. A B 
889, Medor V Jknhtm (1880), 5 a B. D. 467, A v. SuUivm (1874). 6 
1 B. 0 ti, 401. 
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enloreeiaent of a r^ht for the advantage of the person 8aio|f, vhHa 
a onminal proceeding has for its object the pnmshment of a pnblie 
ofibnoe <c). 

;^|00* liegri punishment is punishment awarded m a prooesa 
nmeh is instituted at the suit of the Crown ** standing forward ae 
psnseoutor on behalf of &e subject on pubho grounds " (d); such 
process when mstitnted can only be stayed at the instance of the 
, Attorney-General actmg on behalf of the Grown, and such 
punishment when awarded can only be remitted by the Grown or 
Parliament. 

Legal punishment is of various kinds, and inolndes death, im¬ 
prisonment, detention, floggmg, fine and confiscation of property; 
it IS sometimes attended with disqualification, loss of civil status 
and pohtical rights (e). 

SxTB'Sxor 2 -—Orx'tmnal Tntmhon. 

501 A person cannot be guilty of a cnme unless he has com¬ 
mitted an overt act, t e , an act capable of bemg observed by some¬ 
one else, or baa made default m doing some such act (/), and unless 
a wrongful intention or some other blameworthy condition of the 


(c) A-O V liadloff (18fl4), 10 Exoh 84, per P1.AIT, B , at p 101 See alao 
Se Douglca (1842), J U. B 825 If a statute probilnts or ooinmandn an act 
of oomzoueion or omission of public importance, disobedience to the statute is 
duninal and punishable by indictment, unless such proceeding mamfeetly 
appears to be ezdnded by tfao statute (2 Hawk. P 0, 0 25, s 4, TAs regaru 
the references to Hawkins’s Pleas of the Orown, it may be noted that the 
editions chiefly used ore those by Leacb (1796), and Curwood (1824) There is 
some difference of opinion as to the ments of those editions, but after oon- 
sideration the editors have given the preference to the latter, which is the 
edition used m many of tho oourts and m most of the pnnoipal law libianes. 
In some cases reference has boon made to the first (1716) folio edition], R 
V HaUf [1891] 1 Q B 747) An act or default may bo 'orbidden by statute 
in such a way that the person guilty may be liable to u peonniozy penalty, 
whidi 18 zeooverable as a debt % civ^ process by a pnvato person, or in some 
casee only by an oflloer of the (Irown, suoh an act or default u an offence 
against the statute, but is not a mme (see AtcTieion v Eventt (1776), 1 Oowp. 
382, Satpourie Bteckmg (1825), 4 B & 0 136, A -1^ v Bidden (1830), 1 Cr ft J. 
220 , A-G y AodKo/(1864), 10 ExcL 84, Father v Green (1862), 2 B. ft 8. 200, 
R V RawlAurtt (BbtmA) (1862), 26 J P 772 , A ~G, v BraMawh (1886), 14 
^ B D 867, C A., A V TyUr, [1891] 2 Q. B 588, C. A , per Bcmvxi, L 3, 
at p 594) Ihe words •* penalty’’ and “ offence ” are sometimes used of a 
ommnal act (see B ▼ Faget (1881), 8 Q B D 151), sometimee of an act whicb is 
imt criTninsl (A -Q V Badlqff, eupra) The same act or default may give rise 
to a civil and to a onmuiiil xiroceeding, e g , assault and battery, woundmg, 
larceny, hbd See title Acfncnr, VoL 1, pp 27—29, as to <9^ actions m 
lespeot of felonious torts 

BvedAtt V. A55ot (1811), 14 Bast, 154, at p 162, per BnTJMt, 3 Anv 
pmaie person, in the absence of statutory provision to nie oontraxy, can 00 m- 
r nen o e a ontni^ prosecution, but the prosecution is ahravs at the emt of the 
Qrawn Hence it u that criminal proceedings were called plese of the (Irown. 

(s) See p 409, wwf 

{f'l In eome kinds of treason {e.g , compassmg the death of the Sovereign) the 
nnimaon oonstitatei the cnme, out the law requiree that the mtention should 
be manibsted hr some overt a^ (A v ThuBeunod (1820), 38 State Tr 582; see 
p. 461,poiQ. In oona|Bxaoyi the agreement of two or mace persons to 00 an 
malawm set ia os Uie agreement can onfy be arrived at by coneulia- 

tMO, wbMii N on overt , if two or more peisoBS so sgre^ the very pkt u an 
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OUMIVAL un) Procedvbi. 

Baoi. 1, mind {men$ rea) ean be imputed to him m respect of sudi aet (xr 
The Httore default (g). 

of Cdme io A blameworthy condition of the mind will not be impnted to a 
Oeneral per«5on who does an overt act, unless the act is voluntary; m many 
cases the act will not be criminal unless it is also deliberately 
intended (h). 

Mens lea, or a blameworthy condition of the mind, may consist of 
a traitorous or malicious or fraudulent intent or of gniliy know¬ 
ledge or negligence (i), or, if an act is morally wrong and is also 
forbidden by law (y), mens rea may consist of the mere intent to do 
the act But mens rea may also consist simply of an intent to do 
an act which is forbidden by law, or to omit to do an act when the 
omission is an offence Qt) 

Boaponai- 502 Where a particular intent or state of mmd is of the essence 

biiityof au olfence, the person committing the act is not crimmally 

mu of ** responsible, if be had no mens rea and the act was ordered or pro- 

Mrra&u. cured by another person, but the person who ordered or procured 

the act 18 criminally responsible (0 
In general a person is not crimmally liable for an act or omission 
unlosB he has himself committed or omitted the act or authorised 
or known of or shut his eyes to the commission or omission (m) 

act of itself and is cnminal [Mvicahy ▼ R (1868), L B SH L S06, B v 
AmnaB (1876), 2 Q B D 48 C A , jwr Bkbtt, J , nt p 68) 

(g) Adtu non /aat retm, nu« mens ait rea, bee Stephen, History of the Cnnunal 
Law, Yol II ,94 As to coses where mens rea need not be proved, see 
tn/ra 

{h) 4 BI Com 20 A voluntary act or omission is one which is willed 
An involuntary act or onuesion is one which is not willed, e ^ , an act done by 
a person in a state of unconsriousness, as m sleep, or by a person of such 
tendor years nr m such a state of idiocy or insanity that he naa, or is deemed to 
have, no mind and therefore no will (see p 241, jioat), or by a person who is 
rniistiamed by overwhelming force to act m a particular way (see p 243, poat) 
For purposes of rnmmal law, an act or omission is vonintary if it nugbi 
have been avoided by the exermse of reasonable care, thus a negligent act or 
omiHHiou IB willed, because the person responsible does not will to prevent the 
(ommission or omission An accidental act or omission is mvoluntai^, and 
therefore not cnminal, if it could not have been avoided by the exercise of 
reasonable care (see p 238, poat) An act is intended when it is willed and 
when the ordinary oonse^enocs of the act are contemplated and desired (see 
Austin’s Junsprudenoe, Yol 1, p 441, Stephen, Histoiyof the Onmmal Law, 
Yol 1,90) As to the effect of dnnk on the will, see p 242, jwtf 
(») ChtaMm V DottUon (1889), 22 a B 1) 736 

(;) B V iVincf (1876), L E.20 C B 154, J2 v. Tofson (1889X 23 Q B D. 
168, C A If tbe act is morally wrong, it is no defence m such a case that the 
accused did not know that the act was forbidden by law (B v Prince, aupru) 

(A) See R v Btaliop (18801, 5 Q. B I) 259, COB., Bvmk qfifaw South FoZm 
T. jf**per^ [1897] A. 0 383, P C, at p 389 In such case an intent to break 
the law IS imputed, as a person cannot set up ignorance of law as an exoase (see 
p. 296)pc«<) 

rn Jtv (.•to(1827), iMood 0 C 166, R.t iftiAarf (1840). 9 0. A P 366; 
B V (1842), Car AM 259, R ▼ Afanfev (1844), 1 Omc, C C 104, 

22. V BaO (1841). 1 Cox, C 0 281 , 22 v Clifford flS45), 2 Car * Kir 202,22 
V Slsasiak (18 >8), 2 Oar kKir ”65, per Bkle, d , at p 768. R v Bulchsr 
(1858), Bell, 0 C b, see Merphandise Marka Act, 1^7 (BO ft 61 Yiot o 28), 
8.19 (3). 

(m) Sis A T Peorsen (No. 8) (1908), 72 J P 461, 22 v JTiy (1909), «S 
9ol Jo 784* 
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The condition of mind of a servant or agent u not imputed to the sx" 
master or principal so as to make him cnminally liable (a). A The Natwe 
master is not orimmally liable merely because his servant or a^nt o f Cjfr eto 
uimmite a negligent (6) or malicious (r) or fraudulent act. Sut 
in eases where a particular mtent or state of mind is not of the 
essence of the offence, the acts or defaults of a servant or agent 
in the ordinary course of his employment may make the master or 
pnneipai enmmally liable, although he was not aware of such acts 
or defaults, and even where they were against his orders (d) 

603 A corporation aggregate can only act through its servants OorporatioBs 
or agents, and it is only through the acts and defaults of such 
persons that it can be made criminally liable A oorpoiatiou aggre¬ 
gate may be made liable m its corporate capacity tor a crime for 
the punishment of which a fine may be awarded, if the corpora¬ 
tion fails to perform a duty imposed by commou law. chatter, or 

(a) B V Holbrook (1877), 1 Q B P 60, at p 6.J, (1878) 4 Q B I) 42, 
afen 47, aw Newmans Joaeu (1886), 17 Q B D 132 

(b) R V Allen (183&), 7 0 A P IW, A v Bennett (1868), Bell, C 0 1 , 
nttJceneon ▼ Fletcher (187 J), L E 9 O P 1 , Chuholm r Ihinlton (1R89), 

22Q B D 736 

(c) R T Hug^tns (1730), 2 Ld Baym 1574 A master is not responuble 
LTunmally for his servaat’s libel, if he cun prove that the publioation was with¬ 
out his authority and did not proceed from want of due care or rnution on hu 
part (label Act, 1843 (6 & 7 Vict o 96), s 7, and see Jt t Ilolhrmh (1877), 

S a B D 60, (1878) 4 Q B D 42 

(d) R T bimtaa (1866), L B 1 Q B 702, see A 0. v Bidden (1830), 1 
Or A J 220, R T Medley (1834), 6 0 ft P 292, Botmee y Akroyd (1872), 

L B 7 Q B 474. but see ChtahMm v DoulUm, tupra Under the Salo of Food 
and Drugs Aot, 187S (38 ft 39 Yict c 63), the acts of the servant unknown 
to the master may make the mostw rnminally liable (see Farley y Htgythbotkam 
(1898), 42 Sol Jo 309 (refusal to sell to apoUce officer), Morru y Oorbeit (1892), 

56 X F 649 , Brown y Foot (1892), 61 Jj J (u 0) 110 (sale of nulk from 
which cream had been extractra), out see Kmrloy y, 'J <mge (1891), 60 L J 

i M c) 159, which, however, is probably not law Seetit.o Food aitd Dkuos 
for other instances of a marter or principal being cnmiiiatiy liable for the oota 
of hu servant or agent, see Davtee y Harvey (1874), L B 9 Q. B 433 (supply 
of goods to be used for parochial relief), Muthne v OoUina (1874), L H 9 Q B 
292 (supplying liqnor to constable on dnty), Rtdqate v Haynes (1876), 1 (J B D 
89 , Bond y Evan* (1888), 21 ^ B D 249 (suflering gaming), but sou homeraet 
T Hart (1884), 12 Q B D 360 , Roberts y Woadwatd (189(0, 25 Q B D 412 
(weights and measures) , CoUman v MilU, [1897] 1 Ch B 396 (bye-law), 

Boi2^ V Havue (1875), 1 Q. B D 84 (sufiering gaming), Commteeionen of 
Pdtee y Cart/man, (18961 1 Q B 655 (sale of intoxicating bquor to drunken 
person) See also title Mastxb axd oervart In a prosecution under the 
MiBTchaitdue Harks Act, 1867 (60 ft 61 Tiot c 28), s 2 (2), for selling mods 
to which a false trade deecnption u applied, the mastei u cnminally uable 
for the acts of hu servant actmg within tlu general senro of hu employment, 
but oontraiy to hu orders, nzdeas he can show that ne has acted m good 
btttii and has done all that it was reasonably posnble to do to prevent the oom- 
miwMft fi of tlu offence by hu servants Woppen y Moore (No 2), [18881 2 Q B 
306), the onus of proof u on the master, and, if he oan show that he nas artud 
innocently, he u not onzninally liable (Ohrte^, Matuon and TFoade y Cooper, 

[1900'] 2 ^ B 622) A hoensod pereon cannot be convicted under the Inloxi- 
oatang laqncn (Baleto Chil^en) Act, 1901 (1 £dw. 7, c 27),a 2, of ** knowingly 
•Uowing a penm to eell” intoxicabng bquor to a child under fonrtoeD in a 
veaeel not ^operly corked or aeeled, if the Uqaosr u aold by a servant without 
tiu knowledge of the master and against hu enreee evders and the master was 
huneelf an ebazge of the premisee at the time (J^nary y, Halloth, [190 ij 2 K. B. 

284), eee elao title JmoxiOAnao Lmcosa 
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statute or commits by its servants or agents, acting in the eourse 
of their employment, an offence vrbich does not involve criminal 
intent (e). 

504 In all the graver class of crimes a particolar intent or state 
of mind IB a necessary ingredient of the ofEsnee, and mnst be 
averred m the indictment and proved by the prosecution (/). 

When an act \ 7 h 1 ch is of itself indifferent becomes onnunal if 
done with a particular intent, thbe mtent most be proved (y). But 
when the act is unequivocal, the proof that it was done may of 
itself be evidence of the intention which the nature of the act 
conveys (70 In such case there is a presumption of law that the 
person accused mtended the probable consequences of his aot(i). 

505 When the existence of a particular intent or state of mmd is a 
necessary ingredient of the offence, and pnmS facie proof of the 
existence of such mtent or state of mind has been given by the 
prosecution, the defendant may excuse himself by disprovmg the 
existence in him of any gaUty mtent or state of mmd, eg ,by 
showing that ho was justified m doing the act with which be is 
charged {k), or that he did it accidentally, or m ignoiauce (a), at that 
he had an honest and reasonable belief m the existence of facts 
which, if they had really existed, would have made the act both 
legally and morally innocent (b) 


(e) See title Coepouatioas, Vol VIII, p SSO There is a special proceeding 
against corporations which was onguially criminal, namely, an information by ouo 
viarranto agauisb a corporation for negligence or abuse of its franchises, ont 
this has now for long oeen regarded as a cinl proceeding (see 1 B1 Com. 473, 
8 ibtd 263, 4 i6td. 307, Judicature Act, 1884 (47 A 48 Viot 0 61), s 16), 
and BOO A -O y London Qorporatim (1683), 8 State Tr 1039, and tltio Orowit 
Practiok 


{j ) See p 341, port Sometimes a statute which constitutes an ojSence, while 
not nxpioauy mnluiig a partioulai intent or state of mind a necessary ingredient 
of the offence, does so by nnplication (R v Cohen (1858), B Cox, 0. 0. 41, 
Mearnoy Oarfon (1859), 28L J ^ 0 ) 216, B. y Sleep (1861), 8Cox, 0 0 
472 Corey t/amrs (1871), L B 7^fi 135, in such a case the intent or state 
of iniud must be a&matiTely proved by the prosecution (Ntehole y Sail (1873), 
L B 8 C P 122, Small v Tvarr (1882), 47 J P 20, Sherrtuy Do ifutaen, 
[1895] 1 Q B 918, Derbyahxrey IfotilistoM, [1897] 1 Q. B 772), see also it. v. 
Stoddart (1909), 25 T L B 612, OCA 
(>/) Wood/all'e Caee (1770), 20 State Tr 896 at p 019, per Lord MaksfISLD, 
OJ R y /*Ai;tpp«(1806). SBiUit, 464 
(A) iJ V ^’orawoupA, [1895] 2 B 484, C C B , B v Lymh (1903), per 
Lent AiiVSEaTOKE. 0 J , Official Bopoit, 151 Thos, if a person utters a forged 
hill knowing that it is forged, and meaning that the hill should be taken as a 
gninuue bill, the mentable oonolusion is that he mtended to defraud (R v EiU 
0838), 8 a & P 274, R y Cooke <1886), <6td 582) 

(f) it IS a “ univer^ principle that when a man la charged with doing an act 
of which the probable consequence may be highly injurious, the mtenaon is an 
injliranoc of law rasultmg from doing the act," see B v Dttam (1814), 8 
11. 4k S 11 per Lord BujamoRonoB, 0 J, at p. 15, R. y HuMen (1868), 
L, B. 8 Q. B 360, at p 375 , Mtlee v HvOchmge, [1903] 2 E. B 714, and 
comMieit V jlfeode, [19091 1 E. B SB6 
(A) iAg.» by acting m selMefenoe or m the exermse of some legal duty or 
right; nep*608, 

(a) Sea p. 238, poH. 

h) A T. Toleon a889). 23a.B.D. 168,0 QB., Ar iVtaceflSTS), L. B. 
2 0. 0. B. IM, Aber^re Local Board v. HamtuU (1875), L. B tO a & 
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50^. There Bre oertaiB offenoea m ^e j^roseoation of whiob |>roof 
of a particular intent or state of mind is not incumbent on the 

C ieoution (e) In some of these oases the defendant may excuse 
self by proving that his intent or state of mind was innocent (d). 
But in others, no such excuse is available (e) 
l^e prosecution may prove, but are not bound to prove, the 
motive for a crime, and, even m cases where innocence of intention 
IS a defence, innocence of motive is no defence (/) An act which 


162, see Bank of Nm Bouik Walet v JPtper, [1897] A. 0 383, P C , at p 389, 
and tn/ra Under the Orumnal Law Amendment Aot, 1885 (48 &. 49 Viot. 
0 69], Bs. 6, 6, 7, the defenoe of reasonable cause of belief is available la 
certain oases when the aot is not morally innocent (see pp 616, 617, 621, post) 

. -1860, , Q 3i ,02 




acs oases ponisliable by finee, and many of them are only puiuahablo tia 
■Qminary oonviotion before magistiatea 
(/) Intention is sn operation of the will dvoctuig an overt aot, motive is the 
fesong which prompts the operation of the will, the nltwiot ob30(t of the 
penon willing, if a person blls another, Ihe intention diiei^ the act whudi 
caosee death, the motive la the object whum the person bad m vi^w,«^, the 
Mfufaetton of some desire, sneh as revenge etc (see Stephen, Hibtory of the 
Ohisunal Law, Tol. IL, 110). 
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possession of unsound moat for the purpose of sale and lutonded for human 
jfood IS shown, proof of knowledge oy tho accused of the condition of the 
meat is unnecessary {filaktr v TtUstoiUt [1894] 1 Q. B 345, and see title 
Food airo Drugs) , in a prosecution for an assault on a coustublo in the 
execution of his duty, proof of knowledge of tlie accused that tho constable was 
BO acting 18 unnecessary (iS, v. Forles (1865), 10 Oox, 0 U 362 , It v Mavwtill 
(1909), 73 J P 176) 

(d) Zn prosecutions for some of tho offences under the Debtors Aot, 186U 
(32 & 33 Yiot. c 62), s 11, tho onus of proving the aWnoe of fraudulent 
intention is expressly (.ast on the defeuuant (see title lUsiSRiriJii am> 
iNBOiiVRiroT, Yol n, p 354) So, in a piosocubon iindu tho MuiliandiHo 
hfarke Act, 1887 (50 & 51 Yict c 28), s 2 (2) {Ohrtatif, Vausun ami Wttwls 
T Cornier, [1900] 2 Q B 522, and see p 568, jiost) 

(e) Under this he^ fall many indictable nuisances, the procuduie iti \ihi(h 
IS only in form cruumal (see B v Stephens (1866), LB 1 Q B 702) A 
prosecuhou for trespass m pursuit of game is also cnminal in form, but has for 
its object the eecunty of a civil right, in such n prosecution hon^ hdf belief b> 
the defendant tliat he was not a tiespasser is no deieuce {Mvfden v PwUi 
(1860), 7 0 B (H 8) 641, Watkins v Major (1876), L B 10 0 P 662) 
There are a numlier of cases analogous to public noisu cos, where an act is 
peremptorily forbidden and innocence of mtoutiou or mistaken belief is no di fence 
(B V Bishop (1880), 5 Q. B D 259, OCR) la piosecuiions under the balo 
of Food and Drags Act, 1875 (88 & 39 Yut c 6J), a person who sella an 
adulterated or “ altered ” article of food may be convicted, although he does not 
Imow of the adulteration or alteration (BeUs v Armstead (1888), 20 Q B D 
771, Pam v. lioughtumd (1890), 24 Q. B D. 36J, Dyke v Cfawer, [1892] I 
^ B. 220, Morns v Corbett (189i), 66 J. P W9, Brown v Foot (1892), 61 L J 
(m o) 110, Parker v. Aider, p 899] 1 Ct B 20), In a prosecution under s 2 
of the Intoxicating Liquors (£&le to ChUdron) Act, 1901 (1 Edw 7, c 27), whirh 
mokes it an offence for a Uoeused person to sell mtoxicatmg liquor to a child 
under foni^n except m a vessel properly corked or sealed, bond fids belief on 
the part of the licensed person th^ the vessel m which the liquor was sold was 
poperly oorked and sealed is no defence {Broeks v Mason, [1902] 2 E. B 743) 
^ mere possession of a prohibited article may be cnminal without know!' dge 
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ia unlawful caunoti in law be excused on tihe ground that it waa 
committed from a good motive (g) 

Sub Sbot 3 Cfrcwnda of Defence and Er*mpt%oni from OrvowmA Ltahihly 

507 Bond fide mistake or ignoiance as to matters o! fact may 
be available as a defence (k) Ignoiance of law cannot be set up as 
a defence even by a foreigner (t), although it may be a ground for 
the mitigation of Beiiteuce(A) 

A continuous act or proceeding, not originally unlawful, com¬ 
menced before the pasbiug of a statute which prohibits it, cannot lie 
treated as unlawful by reason of the passing of the statute, until a 
reasonable time has been allowed foi the discontinuance of the act 
or proceeding, and in considering what is a reasonable time for 
such discontinuance the question whether a person is or is not 
ignoiant of the passing of the statute or whether his ignoiance is in 
the circumstances excusable may be taken into account (2) 

in cases wheie a particular intent or state of mmd is of the 
essence of an olTence, a mistaken but Imid fide belief by a defendant 
that he had a right to do a particiilai act may be a complete defence 
as showing that he had no criminal intent (m) 

508 The defence of accident or “ inadvertence without culpa 
bility ’* IS available m all those cases in which a particular intent or 
state of mind is of the essence of the oltence A person who is 
accused of such au oilence may excuse himself by showing that, 
although he did the act or made the omission which is the subject 


(y) Thus, to a rharge of publishing au obaoeno hbol, if tbe publioition is in 
iaot ob8c«me, it la no defenoe that the defendant had a good motive, e ^ , to 
expuHo tlie evils of the confessional (iS v Utekhn (1868), L B. 3 Q B 360, 
Bterle v lhannan (1872)^ L B. 7 0 P 261) In a prosecution for on indeoeut 
assault oi abduotiun it is no defence that the defendant's motives were pore, 
e 9 to draw the attention of the public to the prevalence of alleged evils {R v 
Jairett, Ttmec, 9thNovember, 1883, p 3,11th November, 1885, p 3, 0 0, C 
Sessions Papers, October, 1885), and see p 622, post If a person removes a Corpse 
from a grave without la^ul authonty, it is no defenoe to such a person that he 
acted from pious and laudable motives (B v Sharpe (1857), Dears, ft B 160) 
And if a duty is imposed bv law and the breach of tne duty is mads punishable, 
a defendant who is charged with the breach cannot set up os a defence that he 
has a “ oonscienUoas objection ” to perform the duty which was imposed (R v 
Downes(1875),t aB D S5,0 0 B , B. v Senior, (189911 Q.B 283, 0 0 B.}, 
but see the Vaccination Act, 1898 (61 ft 62 Yiot c 49), and title Fubuo Hbalth 
(A) 1 Hale, F 0 42. 4 B1 Com 27 , £eoeBN Oaee (1639), Oro Oar 538 , B. v 
Retch (£909}, 25 T L R 401 

(•1 B ▼. Reap (1836), 7 G ft P 466, Barrmeet Case (1852), 1 E ft B 1 As 
to aben enemies, see p. 273, poet 
(k) R r Orawcham (I860), Bell, 0 0 303 

A Bttriu V NotoeU (1880), 5 Q B D 444, 0 A., per Baooaliat, L J , at 
pc 484, see Batfev'* Ooss (1800), Boss ft By 1 
(m) 2 East. P 0 659. B v Hall (1828), 8 BusseU on Ortmee, 216, 3 0 ftp 
409, B T Bfi^&t(1781}, 2 Bast, P 0 510, B v Twoee (1879), 14 Cox. 0. 0 
887; B. V RttUrr (1908), 25 T L R 73, 0 0 A See the Malicious Damage 
A^ 1881 (84 ft 2 q Yn,t e 97), s 52, which makes it an oflbnee wilfolly aM 
xnahoiouaty to commit any damage eto. upon any real or penonal property, 
but eK oepiii all oases where a person acts under a wx and reasonable suppoution 
toat he hill a n^t to do the sat conqiUuied of. See Scotians v Mc^cr (1878), 
li.&i0O<!P8^ fit 88 only lalatoo to summary proceedings 
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of tiie charge, he did it while he was acting lawfully and through 
inadvertenee and without culpable n^ligenee (n). 

509 In some oases where the criminal act charged oonidets of 
trespass to the person or to property, the consent of the person 
mjured is a complete defence Thus, to constitute an assaolt an 
act must be agamst the consent of the person to whom it is done (a), 
and to oonshtute larceny property must be taken vninto dommo (6). 

Consent is no defence where it has been obtained by fraud or 
threats or violence (c) In the case of children and others of 
defective intellect, submission to an unlawful act in ignorance of its 
nature does not amount to consent (d). As regards some crimes 
there is express statutory provision that the consent of children 
under a certain age is not to bo available as a defence (e) 

There are many other cnmes as to which the consent of the 
person injured is no defence Thus, it is not m the power of any* 
one to give a consent, effectual to bar a ciiminal prosecution, to an 
act which amoaiits to or has a direct tendency to create a breach of 
the peace (/), or to an act which amounts to mayhem (y) or to 
murder (/«) 

Sect 2 —Cnminal Capacity, 

Sub Sectt 1 —Infancy 

510 Criminal liability cannot be imputed to an infant under 
the age of seven years There is an irrebuttable presumption of 
law that a child under that age is incapable of committing a 
Clime (t) 

If an infant between the age of seven and fourteen yeais 
commits an act which m the case of a person over fourteen years 
of age would amount to a felony or to some other offence of which 
anmus malm is an essential ingredient, there is a presumption of 
law that the infant had not sufficient capaoitiy ‘ 'i imow that what 
be did was wrong, but this presumption may be rebutted by 
evidence, and on such evidence bemg given the infant may be 
criminally liable Knowledge that he was doing what was wrong 
cannot be presumed from the mere commission of the act, but may 


(n) ^ Bals, P 0 38, 4 B1 C^im 26, Battinq r Bnttol and EaeUr Batl, 
Go (1861), 3 L T 665, iZ T Noaka (1866), 4 F ft F 020, K ▼ Finmi/ 
(1874), 12 Oox, 0 0 625 

(o) A y Qvthne (1870), L B. 1 0 0 B. 241, per Bovnx., C J , at p 24i, 
B y Cvmy (1882), 8 Q B D 634, 0 0 B, jper HAWxnrs, J., at p 663 , iZ v 
lAKk (1872). L B. 2 0 0 B. 10, per Bebtt, J, at p 13 

(6) Sea M'Dantelo Oa$e (1755), 19 State Tr 146 Am to oases where tibe 
tahmg poBsessioQ was not o^nst the will of the owner, but the prisoner hod 
from, the begmmng an intent to steiU, me p 636. poef 
(e) See pp 606,612, pott 

(d) R rf Look (1872), L. B 2 a 0 E 10, B v. Barroff (1878), L K 2 
O O K 81. 

(•) See pp. 616—419, poet 
A y Coney, enjpra 
M Bee p. 607, pctt. 

(a) If two penuns amwe to oommit imcide together, and one aooorJin^Iy kilu 
htm^ bat the ofiisr m6oyen,the soryiyor le gwtyof mtuder (see p 57J, pott), 
(%) 1 Hale, F. 0 27, 4 BL Oom. 23. Afanh y Zo^ (1868). 14 0 B (x.») 
686. Sm Sommary Jurisdiction Act, 1879 (42 ft 43 Yiot o 49), s 16 
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be proved Um outnimstanceB Attending the act and the manner 
m which it was done {k). 

There is, however, an irrebuttable piesumption that a boj xmder 
the age of fourteen years is incapable of having carnal know¬ 
ledge (0 ; he therefore cannot be convicted of committir^ rape (m), 
nor can he be convicted of the felony of havmg unlawful carnal 
knowledge of a girl under the age of thirteen, nor can he be con¬ 
victed of the attempt to commit either of these crimes (n). Evidence 
cannot be given that a boy under fourteen is physically capable of 
committing either of these crimes (o). 


PexBODaoTCT 511 All persons over the age of fourteen years are presumed 
loarteflB. to poBsess a sufficient degree of reason to be responsible for crimes, 
unless the contrary is proved ip). Therefore, an infant over that 
age IB m most respects, as regards criminal liabiUty, in the same 
position as a person of full age iq), except when a crime is such 
that it can only be committed by a person of full age (r) He may 
be guilty of larceny as a bailee, although he cannot enter mto a 
contract of bailment («) 




'Spihy evidonce of do'^ign, concealment, exceptiuDol ferocity (1 Halo, 
26, 26, Fitzherbert, Giaiid Abridgment, tit Coiono, 67, li v York 
(1748), Fost 70, /i V Ouvn (18d0), 4 C A. P 236., Jl \ IPi/cf (1833), 1 Mood 
0 0 432, n T. SmiiA (1843), 1 Cox. 0 0 200, A v. VumjtUuf (1862), 3 
F. & F 620, if V JKtrthatu (1UQ2), 18 T L H 3o7) 

(f) Oompuxa tbo rule that no mule under tho ago of fourteen um contract a 
valid marriage See title Husbako aio) Wns 

(m) Jt y Oronmbruhje {18S6), 7 G & P 682. But ho can be found c^ty of 
being a pmtupal in the seooud degree, when he oesiats a person o\ er the age of 
lourteea to commit a rape (A* v. Ltderahaw (1828), 3 0 & P 396, p<*r Tauohan, 
£), As to rape, see p Oil, post, and os to unnatural oilencos, see p 540, post 

(n) n y Wattf, [1692] 2 U B 600, C C E , v. [1693] 1 Q B 

320, 0 0 E But if ho is charged with committing a rape, he may be found 
guilty of a common or indecent assault (i? y Bnmtlmo (1639), 9 C A P 
360, Cnminal liuw Amendment Act, 1885 (48 & 49 Yiet o 69), s 9), and if he 
IB charged with the felony of having unlawful canml knowledge of a girl under 
tlprteea, he may be found guilty of an indecent assault {R y Wxlhamst supra) 
It IB doubtful whotbor he can be found guilty of an assault with intent to 
Conumt a rape (see if ▼ Eldershtm (1838) 3 0. & P 396, if y Fhtltps (1839), 
SOAP 736, if ▼ B'utfe, supra, It y HVitoms, supra) 

(o) R y Phtlsps, supra, J? y. Jordan (1839), 9 0 4 P 118 


« 'P' 
200 , 




B y. Os^ord (1840), 9 0 & P 6i#, M'EaghUn's Oast (1843), 10 01 & Fm 
I L 

($} 1 Hole, P C 25 It IS doubtful whether an infant can bo indicted for a 
lomble entry or for a mispneion (1 Hale, P C 21 ,4 Bac. Abr, tit Infancy 
7th ed, 338) It soema that if a person u liable rafume fenurcs to repair a 
bighvay, infancy le no didsiioe to an mdiotment lor non repair, and that ^ 
aapheB even to iniantt underthe age of fouteen (if ▼ SutUm (1836), 3 Ad & £L 
097, 2 Co, Insit, 703, e 6) The statement m 4 BL Com 22 that “ the law 
.ttogland does m some cases privilege an in&nt under the age of twenty-one aa to 
ooounon nusdemeanonn, so as to escape fine, imprisonment and the like, par- 
tiOBlBliy m oases at omisttans u not repairing a bndge or a hi^way and other 
finailM' offenoee,” is not oonsi^nt with the passage m 1 Hole, r. 0. 20, 21, 22. 
... B. y. Sutton, sipra. 


whinh Blackstone cites as an authority for his statement, 
at pp, 601—602 

M S4l>t an infant cannot be adjudicated a bankrupt, except, jierhaps, on a 
debt fot MOSBsanes (see title B^kbvttct, Tol, II, p 11} An infant cannot 
be ooQvtotod of onnunal offences under the Bdtitots Act, 1869 (32 ft S3 
Ylot.e.62),% 13(aeaA V Wilson (1879), AQ KB 28.0 C B.) 

(■} U a & B. 323» a 0 B. 
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Sob-Sbct. 2.— Tmantty* 

512> Where it oan be shown that a person at the tiiiM df hu 
oommitting or omitting an act, the oomnussion or omissioii of 
which womd otherwise be orimmal, was labouring under SUoh a 
defect of reason, from disease of the mmd, as not to know 4ha 
nature or quality of the act or omission, or as not to know thal 
he was doing what was wrong, then such a person is not m latr 
lesponsible for his act (a) 

The question whether a prisoner, at the tune when he committed 
an act or made an omission, was or was not insane so as not to be 
Lesponsible according to law for his actions is a question of fact 
which the ]ury must determine under the direction of the judge (6). 

If the person accused is proved to have had, at the tune of the 
act or omission charged, no zmod at all, or to have been suffering 
from delirium, then the jury may properly conclude that he was 
not responsible in law for his actions (c) 

The defence of insanity may be set up, when the accused is only 
partially insane (d) If a person is only partially insane, and it is 
proved by evidence that he suffered from delusions, then he is for 
the purposes of criminal responsibility to be considered in the 
same situation as though the facts to which his delusions reUite 
had really existed (r) 

If the facts which he supposes in his delusion to exist would justify 
the act or omission, if they had really existed, then he is to be excused; 
if they would not, then he is responsible at law for his actions (c). 


(a) M'-Naqhtm'tt Case (1843), 10 Cl & Fin 200, 11 L , £ v. Offtird (18,31), 
60 ftp 168, iZ V Goodf{mi),1 AA A El 536, E v Oa:/OT-rf(1840),9 0 &P 
523, R V (1843), 1 Car & Kir 129, R v (1819), 4 (.’oj^C 0, 

149, R V RiihartU (1858), 1 F ft F 87, E v Damet (1868), 1 F ft F 69 , 
R T Tomilry (1863), 3 F ft F 839, R v Law (186i), 2 F ft F 8J6, R v 
Fvm (18621, 3 F & F 247, E ▼ Letgh (1866), 4 F. ft F 916, E y. JHran. 
(1869hll6>z, 0 0 3il, E y (1863), 4 F ftF 64, E y RaU(l860), 

8 Bt ^ (v 8 ) 1 

(i) The question of insanity being one of fact, tihere was, before the passing 
of tne Onininal Appeal Act, 1907 (7 Edw 7, c 23), no legal authority on 
the subject other than the suininings>np of the judges (soe the oases collectra m 
note (a), ttyara, and the answers of me judges m ttg>ra); these 

answers were giyen to the House of Iiords extra-ludioiaIly,and their authority 
18 doubtful (see Stephen, History of the Onmmal Ijaw, VoL II, p 163) One 
of theee answen (tne 6th) was cntuased by Aumnsoir, B , in E y France$ 
(1849), 4 Cox, C C 67 An appeal now lies to the Court of Criminal Appeal 
on the ground of the insanity of the defendant, see p 436, post 
fe) See E. y Townley (1863), 3 F & F 839, per MaaTIK, B , at p. 846 
fa) Insanity may be either congenital and permanent {demintia nafura/t«)— 
thu IS the state of idiots whose mental faculties haye never grown—or it may 
be the darkenmg of mental faculties which have reached a certain sti^e of 
growth (demmtvi oeetdenfafiel (1 Hale, P C 29) This latter yanety of the 
oiseMe may be total or partial, pennanent or ocoastonaL In most coses of thu 
kind the disease is partial or occssumal, and it is in lefermae to these oases that 
difficulties arise m determining whether a parson is responsible in lew for his 
aetaons (Taylor, Medici Juruprudenee, 6th ed., ▼cl 1., p 878). IConwrer, 
insanity is a disease of tiie mmd, and has often uo other objeoaye symptoms 
than the aetums of the person suflbnng from its uxfluenoe. See title LiryAliaB 
jotD ‘PtJuioM aw Umouau linn) 

(e) See the opinion of the majority of the judgw in M*NagMm'» Case, •w/j^ 
(4&queehoti} ConmareE y P(tfc(1860},8SMe%.(ir.S)l|jp«rAxi>>B8OV,B.r 
eAp.47. 
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013 To show that a person was, at the tune when he eommitted 
an act 01 made an omission, insane so as not to be responsible in 
law lor hiB aotions, proof must be given of the existence of disease 
of the mind or intellectual insanity neither “moral msanity,” 
If., the state when the intellectual faculties aie sound and the 
moral faculties diseased (/), nor a mere “ uncontrollable impulse of 
the mind *' co-existing with the full possession of the reasoning 
faculties, is any defence (p) 

014. The onus of establishmg insanity is on the accused; 
affirmative evidence must be given by medical or other witnesses 
showing that he was suffering from mental disease at the time or 
shortly before or after the act or omission chaigod Qt) 

The mere fact that an act oi omission is without apparent motive 
is not by itself sufficient to establish insanity (t) But if there is 
other evidence of insanity, such a fact may be of importance as 
helping to prove insanity (A) 

015 Insanity is not an absolute defence m the case of a person 
uhaiged with a crime If insanity is proved in such a case, a jury 
cannot now, as they could formerly, acquit the accused, but they 
may bring in a special verdict that ho was guilty of the act or 
omission charged against him, but was insane so as not to be 
responsible according to law foi his actions, at the time when the 
act was done or the omission made The result of this \erdict is 
that the court orders the accused to bo kept in custody as a 
ciimiual lunatic, till the King’s pleasme is known (1). 

SuB'Seot 3^D} unkennMt 

016 A person suffering from ddiimm iieniem, which so affects 
hiB mind that he is not conscious of the nature of an act which he 
commits, who does a onminnl act without knowing that it is wrong, 
IS entitled, when on his tiial for such an act, to the some verdict 
as if ho had been suffering from insanity (m) 

517 A pel son who becomes drunk as the result of his own 
voluntary act, and while drunk commits a ciime, is not excused for 


(/) /? T 5urto» (1868), 3 F &P 772 
(g) H V Barton (1848), 3 Cox, G 0 27A 

(A) l*.xpert evidence is not indiroenaebly nooeeearT iR v Bart (1878), 14 
Cox, 0 C 143} As to the nature of the questions wniw it is permissible to 
ask a,inediciil witness on the subject of lusanitj, see Wnght'$ Com (lS21j, Buss 
A Bt 4i)6 , R V Smrle (1831), 1 Mood & B. 75, M'Naqhtm’t Oata (1843), 
10 Ci A Fin 200, H L (5th question), R v Franca (1849), 4 Oox, C C 57 
(•) R V Barton (1848), 8 Cox, 0 C 275, i? t Haynu (1869), 1 F. A F 

0m 

(k) £. T. Vyn (1862), 3 F. A F 247 

(5 liial ta Lunatics Aot, 1883 (46 A 47 Viot o 3S), a 2, and see 
title JLmATioa AND PersoAs or UirsouirD Mum !nie defence of insanity is 
in praohoe generally limited to those oharcee in respect of which the penalty of 
death nuff be inffiot^ ^see B. v. R/^nM* (1843), Taylor, Medical Jonspradenoe, 
5 th ed., Vd. L, p. 870) Astothanrooedurein caaeof apnsoaer beuiguisaae 
after hia coumuttal or at the liine of hia tnal, saa p. 354, 

(m) V. Bam» (1881' 14 Cox, 0 C 563 A peraon suflenns front temponty 
dehriuakbanaed by aome bodily disease would,» seana, be in toe eame nomoa. 
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the orime by reason of his drunkenness alone (n ), for a ^son, 
although drunk, may be capable of forming an intention and there* 
fore of committing an act But a person may by drunkenness be 
rendered entirely incapable of forming an mtention, and drunken* 
ness may therefore, even though voluntary, sometimes be used as 
a defence for the purpose of rebutting the presumption of a criminal 
intention which would otherwise arise from an act; such presump* 
hon IS deemed to be rebutted, where it is shown that the accused's 
mmd was so affected by drmk that he was incapable of knowing 
that what he was doing ^as dangerous or wrongful (o). 

Sub-Skot 4 —Cm Cion 

518. A person compelled by physical force to do an act which, 
if volontaiily done, would be a crime, is free from criminal 
responsibility, but the person compelling him is criminally 
liable (p) 

The use of threats inducing a person, from present fear of death, 
to join with rebels is, it seems, an excuse, so long as tho peison is 
under the influence of such fear (g) Bubjcct to this exception, a 
peison who commits a crime when influenced by throats or " moral 
force," or by the confinement of hie person, or by violence not 
amounting to actual compulsion, is not excused (r) 

The mere fact that a person does a criminal act in obedience to 
the order of a duly constituted supeiior does not excuse tho person 
who does the act from criminal liability, but the fact that a person 
does an act in obedience to a superior whom he is bound to 
obey, might exclude the inference of malice or wrongful intention 
which might otherwise follow from the act (s) 


(«^ Pearion'a Caw (1836), 2 Lew 0 0 144 Jhter ai a peraon who tn made 
drouok by the stratagem or fraud of another (tbid , jttr Fab, , J , at p 146) 

(o) See i2 y. Mmde, [1909] 1 E B 896, v QrvndJ&i (1819), 1 Euseell on 
(Drimes, 6th ed , 144, Burrow'* Cbte (1823), 1 Lew 0 0 76, iZennie’* Ca«* (1823), 
1 Lew C C 76. ManhaJVe Caw (1830), 1 Lew C G 76, Ooodifr'a (7a**(18Jl), 
cited in MarihaiCt Caae,aupra, PearBtm'a Caw (1836), 2 Lew 0 0 144 , /i v 
CarroU (1836), 7 0 dk P 146, per Park. J , at p 147 , B v Jl/wifon (18J6), 7 0 
4 P 297, il T noma*(183^, 7 0 &P 817, A ▼ (7ru**{183H), 8 0 &P 641, 
perpAmcsoN, J ,atp 646, A v ifonftAouM(l849),4Cox,0 C 55 , B y.Dohortu/ 
(1887), 18 Oox, 0 C 306, il y Moore (1862), 3 Oar & Kir 319, B v l>oodif 
(1864), 6 Oox, O 0 463 A person who, unconsciously, m a state of drunken 
sleep does an act which causes the death of another is not cnminally hable for 
the act (iZ y i^on (1863), Taylor, Medical Jurisprudence, 5th ed 814} 

(p) 1 Hsle, P 0 434 ; and see p. 234, anf* 

(g) 1 East, P 0 70 The fear of haying houses burnt or goods spoiled is no 
excuse (Afae(7rowt/ier’* Cowe (1746), 18 State Tr 391) 

(r) Sm 1 East, P 0 70, B v rgler (1838), 8 0 4 P 616. Ooxnpnlsioii from 
neoessite arising from hunger le no exonse for a crime (B v. Dudley (1884), 11 
Q B D 273) As to neoeaeity m a ]ostifieatioii, see M. v. Stratton (1779). il 
State Tr 1046, at pp 1223, 12% Ae to acts done under martial law, era 
p 271, note (e) As to acts done by a eervant in oesM under the Merchandise 
mrks Act, 1M7 (60 ft 61 Tiot e 28). see s. 19 (3) of that Act 
(«) 1P. (; 43,44. If the law laid down in AxtelTt Ocm (10%), 

18, CboPs Ckue (1660), 6 State Tr. 1077, IIM, and Vandi (Sir Henni) Om 
(1M2), KeL 14, u correct or applicable to the preewit tune, ooedienoo to a 4* 
yketo goreniinent, whndi le not royal, dose not aeoessanly afford a de fa aeo. 
TIm statute (1496) 11 Bsn.7, e. 1, exouses Uie obedieiwe paid toa d</acto Uogi 
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SuB'Seot. 5 —Susband mud W%fe 

619 If hiuband and wife act together m committing eerkin 
crimes and the wife acts m the presence of her husband, there is a 
2 )resamption that the wife acted under the coercion of her husband, 
and if she is tned for such an act, she is prmd facw entitled to an 
acquittal (f) 

This rnJe applies to larceny, burglary (a), robbery with violence (6), 
receiving stolen goods (c), felomous woundmg (d), and uttermg 
counterfeit coins or forged notes (c) 

The rule does not apply to murder or treason (/), or to a mere 
assault (^), or false swearing (^Of or to such offences as keeping a 
disorderly house (i) or a gaming house (A,), or to acts committed by 
a wife m the absence of her husband (Q. 

The presumption is pnmd facie only, and may be rebutted by 
evidence that the wife was the instigator of the act or the more 
active party, or that the husband, though present, was incapable of 
coercing her as being the weaker of the two or a cripple or bed- 
ndden(in). 
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520 The King is exempt from all criminal liability As he 
can do no wrong, he cannot be called to account criminally any 


but does not, according to those cases, apply whore there is no king de faxto 
A soldier who m obedience to the order of a snpenut officer did an act which 
would oUierwiee be onnunal would probably be ezoused, li the soldiei might 
lairlv suppose that the officer had good reasons for g^iving the order (see 
Stepjien, History of Onnunal Law, Yol 1,205) , os to duobediouce by a soldier 
to a la'v^ul oonunand of a supenor officer, see Army Act, 1881 (4i s 45 \ict 
o. 58), 8 9 

(f) 1 Hale, P 0 44, Anon (1665), Eel 31, ^ v Ilarmlton (1784), 1 Leach, 
818, A ? ArcAer (1826), 1 Mood 0 Q Ui, H y Corudli/ (1829), Matthews. 
Digest of Cnmmal Law, 262, R y Price (1837), 8 0 & F 19, if v Snath 
(1858), Dears A B 553, B, y Torjm (1871), 12 Cox, 0 0 45, JS v Dykea 
(1885), 15 Ooz, 0 0 771 As to piooi cu mamage m such a case, see p 389, n , 
poet 

{a) 1 Hale, P C 44 

(5) R V, Torpey, supra, if v. Dykes, supra 

(e) R V Archerj supra. M t, Matthews (1850), 1 Den 596, R y Wardroptr 
(1860), BeU, 0 0 249 

(<f) R y Snath, supra. 

(s) R y. CkmdUy, supra, B. v. Pneh, supra, B r. Atkinson (1814), 1 Bussell 
en Cnines, 6th ed, 147,169 

m 1 Hale. P 0 44 5 but see A V Ahson (1838), 8 0 4 P 418, atp 428, 
1 Bussell on Onmes. 6th ed , 146, n 

(j) If T Ingrain (1712), 1 Salk 384, If t Ctuae (1838), 8 0 A P 541, but 
a B.y Torpey, supra, at p 49 


(A) If V* J%<3^ (1781), 1 Bussell on Cranes, 6th ed, 147, a. 

. (I) B V. Wdiiams (1712), 1 Salk 384 
0 B ▼ Dmn (1716), 10 Mod. Bep 335 

m Marmn^s Oaee (1787), 1 Leaiffi, 444, if V ffughes (1813), 2 Lew C 0 
2291 A V. Moms (1814), Bnss 4By 270; Jf r Bohson (1861), 1 Le ACa 93, 
Brmm v. A -(? /or iVew Zealand, [1898] A C. 234, P D. 

(m) 1 MMeU on Onmes, 6th ed, 164, n. if v. Ftdiard (1838), 8 0. 4 P 
653, B. ute rslabonship of dfusbaad and wife affisote the orumnsl liabiiify of 
the wifgi, Msd ev«i ol the bnalNuid in acme casea. Thus, husband and wife bamg 
m law ha* parsoa, * oonspiraoy by them elone to do an unlawful act is not a 
cnaunat«oiii|(inK)y te whudi they caa be iadioted, although husband and wife 



Part L-^Frinciflis or CKatmiL Lubiuit. 


more than he can civilly; no court haa any coercive power over 
him (»). 

By the comity of nations a reigning sovereign of another State 
18 treated as exempt from the criminal as well as Urn civiljuris* 
diction of all other countries (o) 

Ko one but a sovereign is personally exempt m England from 
criminal junsdiction to which all persans who reside in the country, 
whether subjects or aliens, are liable (p) 

621. Hie exemption of ambassadors of foreign States, their 
servants and retinue, from the criminal jurisdiction of the country 
to which they are accredited, though asserted by writers on inter* 
national law (q), is not sanctioned by the English courts or by any 
authoiity on English criminal law (i). 

622 The pnvileges of Parliament do not apply to criminal 
matters, and members of either House are subject to the ordinary 
course of criminal justice («). But no membei of cither House of 
Parliament can be made criminally liable for anything said by him 
in hiB place in the House while the House is sitting (f) 


may be indirted for conspiring with other persons (1 Hawk. F 0, o 27, s 8; 
£ V Cope (1719), 1 Stra. 144) A mamed woman cannot be convicted of being 
aooesBory after the fact to her husband’s felony (see p 2d6, poet), or of reoeiving 
stolen goods from her husband (p C79, poet) There cannot be a trimmu 
prosecution for a libel by a husband on his wife, or vtce verm ^see htle LiOXb 
AND Slander), and only in certmn events can either bo oonvioted of ate^ing 
tbe goods of the other (p 634, poet) As to the husband giving evidence against 
his wife, and vice wraH, see p 403, poet 

(«) It V Cook (1660), 6 State Tr 1077, 1113, Tobin v. R. (1864), 33 L. 

(a p)E rlb, 0 J , at p 205 

(o) 'l^oaton. International Law, 4tb ed, p 153, The Pai^lment Selge 
(1880), 6 P D 197, 0 A., Mtghell r Sultan t^Johor% (1894] 1 Q B 149, 0. A 
A deposed, exiled, or fugitive sovereign who takes reliif, ui England would, tt 
seems, bo liable to the cnmmal lurnidiction of the countiy (see tho ProiMdinffe 
againet Alart/ Quern of Scots (1586), I State Ik llhl) 

(p) As to the terntonal luuts of onnunal jurisdiction, see p, 272, poti As 
to acts done in England by alien enemies, see note (A), p 273, poit 

(o) Wheaton, International Iaw, 331 And ee^ UUe (DoNSTirtmoNAL Law, 
Voi VI, p 429, 

(f) See 1 Hale, P 0.99; Don Fantelroa Ba'o Oaee (1654), 6 State Tr. 461; 
Foat 187, OiMn's Cate (1615), 2 State Tr 881, Magdalena Steam MavtgaUm 
Co V Marten n659), 28 L J (<A > ) 310, per WlouTUAN, J ,atp 313, Jiaw 
Magazine and Beview, 4th Series, Vol XX , 43 The Diplomatio Pnnlegos 
Act, 1708 (7 Ann c 12), does not, it eeems, apply to cnimnal proodss 

(i) ^ Bradlaugh v Qdeseti (1884), 12 Q. B D. 271 per WCPHEN, J , at p 
283, Mlvft't CSue (1629), 3 State Tr. 293, Jay and Topham't Caee (1689), 12 
State Tr 822, Burdeltr Abbot (1811), t4 Bast, 1. (1817)5 Dow, 166, H L 
The privilege of members of Parbament from arrest does not epp^ to enminaJ 

f rocees {Long Wdledeft Com (1831), 2 Buss. St M. 639, 686, Enddne Mav, 
'arliamentazy Practice, 11th ed , 120) 

(0 See staL (151214 Hen 8, e 8 "The freedoot al apeecb and debafcs or 
proceedings in Paruament ought not to be impMsBed or quealion^d m mj 
court or pTaoe out of Parliament ” (Bill of 1 Will St Mar < aem 2, o 

Bo memoen of iWhament are not either civiily or enmiuotly liabi* *o toa 
iunadjetion of the ordmaty eourte for a oonapai^ to daoeiva Pariiamast 
by makiBg lalaa ap aea h sa in Pwliament (AefioMB Wamn (1669), L B 4 Q, B» 
673}. 
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Seot. 8 .—Degreen of Ciwnvnal LxahHity, 

SoTB Sect 1 ■^Okumficaiwn ef Cnme$ 

623 Grimes are divided into three classes—treasons, Ironies, 
and misdemeanours 

The name treason is given to certain crimes which are more 
particularly directed against the safety of the Sovereign and the 
State (a). 

All indictable crimes below the degree of treason are either 
felonies or misdemeanours (5) 

Felonies are those crimes which are such by common law or have 
been made such by statute 

All crimes which are not tieasons or felonies aie misdemeanours 
either by common law or by statute (c) 


(a) As to treason, see title Coitstitutionax Law, Tol VI, p ,J45, and 
p 4M, jm»t 

{h) Offences created by statute and made punishable only on summaiy oon- 
-virtion are sometimeB spoken of as misdemeanours (see Du Oroa y Lambourw, 
[1*107] 1 £ B at p 44, but see Tomlin’s Law Dictionary, title Mis* 
ucmeanour) 

(r) The most important points of difference between treasons, felonies, and 
miBaemnanours are as follows —(1) Accfmirte^ —In felonies a distinction is 
drawn betwoon principals and acoessones (see p 248, post), but there is no such 
distinction oithoi in tioason or in misdemoanonrs (2) Mtapnnoii —A person 
who conceals a treason or felony without consenting to it commits the offence 
of mispiision of treason or felony (see p 248, poat), there is no such offence 
in respeot of a misdemeanour (3) Compoundtiuj a LtUmy —It is a criminal 
offence to oompound a felony, i e , to agree not to prosecute (see p 603, poat), 
but an agreement not to prosecnto for a misdemeanour, though unlawful lu 
many cases (see Coffins v Dlantem (1767), 1 Smith, L C , 11th ed , 360) is not 
ormiuial, uiiloss it amounts to a conspiracy to obstruct or defeat the com so of 
justaco fsee Stephen, History of Cnininal Law, YoL I, p 602, and soe p 604, 
poat) (4) Arreat ,—If a treason or a felony has been committed, anyone may with¬ 
out a warrant arrest a person against whom there is reasonable ground of suspicion 
f2 Oo Inst 62, see p 296, poat), a constable may arrest anyone whom he has 
roa&onable ground to suspect of haying oommittea, or being about to commit, a 
felony {Deckiotth v Ph\lby (1827), 6 B A 0 636) In oases of misdemeanour, 
with some exceptions, there is no power to arrest without a warrant (see n 298, 
Mst) (6) Bail —A person accused of treason or felony has no nght to be nailed, 
nut the court which oae junsdictiou to grant bsi) may exercise its discretion and 
grant or refuse hail, a person aooused of misdemeanour has an absolute 
nght to bail, if he applies to the High Court of Justice under the Habeas 
Corpus Aa, 1679 (31 Car 2 o 2) r Badger (1848), 4 Q. B 468, 
Livfyrd y Fiitroy (1849), IS Q. B 240. at p 246, if y &pdabwy^ [1898] 2 
Q. a • 816, at p 622, ud see Sts Froat (1888), 4 T L B 767), a petaon 
aOQOsed of certain misdemeanoarb had formerly a ngbt to be bailed by jnstioee 
<tf the peace, but now th«e does not seem any such nght eocoept in the 
naae of charges for the non-repair of highways at todgee A person 
aaeneed of treason eon only be nailed by an oruer of a Secreteiy oi State 
or Of the High Court or of a judge of the High Court m vacation O^ndiotaUe 
OOMMeeAct, 1848 (11 A ISViot o 42), s 23, Judicature Aot, 1873 (36 A 37 
VioL'O.^ti), BB 16, 34 , Judieatore Aot, 1876 (38 A 39 Vtet. o. 77), s 19). A 
person aeoused of felony or nusdemeanour may be bailed by the justioee of 
the peace before whom ^ is brought or by the court that tnes mm, or by 
a indge of the H^h Court m dbambm (see p 323, pod) (6) of Indad- 
ment and Lid of ITiffneuu —A nemn aeoused of huh treaMm nu a tight to 
ths ddivery ten days before tnai of a copy of the moiotmont and a lut ct tiu 
witnessih sfainet nun (Tieason Aot, 1685 (7 A 8 tVUl. 3, c 3), s Traseon 
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024 All who take part in a cume with aguiUy intent are 
criminally liable, whether they aie the actual pei]>etiator8 of tlie 
crime or whether, not being the actual perpeiiuiois, they are 
present aiding and abetting when it is committed, or whether, though 


Act, 1708 (7 Ann o 21), ■ 14, It ▼ Fro$t (1849), 4 State Ti (n b) 85). 
In prosecutiona for misdemeanour the defendant, it seems, is entitled to a oopy 
of the information or lodiotmont (Pleading in Mtsdemeanoui Act, 1819 
(60 (Jeo 3 & 1 Geo 4, c 4), s 8, Twyn't Oue (1663), 6 State Tr 618) A 
person acoused of felony has no light to a copy of the indictment (/Voieedinoa 
agamtl thr F*ib Fopith horda (1^5), 7 State l*r 1218, at p 1243, Vitzhamta 
Oaae (1681) 8 State Tr 241, 268, IlMewtiVt Can (1684), 10 State TV 266, 
PrtHioiCa {VueourA) (7(ue (1691), 12 State Tr 668, Jl y Iwwhng (1M8), 3 Oox, 
(1 0 609, if y MttM (1818), 3 Cox, 0 0 1, see 11.ew 0 (J 203, u , Post 
228 , 2 Hale, P 0 236, 2 Hawk P 0,8th ^ , 667) The modern praotne, 
however, is to allow the legal advisers of an aoousM person to inspect the 
indictment {R v Dowhng (1840), 7 State Tr (k. b } 381) As to <die ngnt of all 
persons unaer tnsl to copies of depositions, see p 322, mat (7) IVtof 
(i) ChaUengee of jurors A person m most cases of nigh tieaaon may 
peremptorily ohallenge thuty-five jniors (Treason Act, 1095 (7 & 8 Will .1, 
0 3), 8 2), in murder and all othor felonies and in some treasons (ooiupasamg 
the King’s death and attempts against the peraon of the King) the person 
act.used laa^ poromptoriU challenge twenty juiors (Juries Act, 1823 (6 Qeo 4, 
r 60), s 29, Gray v R (1814), 6 State Tr (N s) 117, seu p 436, jwA) 
In misdemeannure theie is no right of peremptory ohallenge, but the defen 
dant may ohallenge jniora for cause {Juading^i Com (1679), 7 State Tr 260, 
266, CtUier'a Com (1680), 7 State Tr 1183, Oate$'$ Ccue (1686), 10 State TV 
1080). When a person accused of felony is arraigned and pleads not guilty, the 
pneoner is told by the clerk of arraigns before the jury are sworn &at, if he 
wishes to challenge thorn oi any of them, he most do m as they come to be 
■worn In trials for felony the jurors are oonsequentlj sworn separately , 
whilst in tnals for misdemeanour the jurors are often sworn in batches 
(u) A person accused of felony must duiing his trial be at the bir of the ouurt, 
t a , m ‘‘ the dock ” as it is commonly oallea in most courts, ahter of a person 
aooused of a misdemeanour {R ▼ ^ George (1840), 9 C ft P 1K3 486 , R v 
ikiuyfoa (1841), Car ft M 193, at p 194, R v Ztduefa (1843), I Oai ft Kir 
216, but see Hornt TooJte'e Case (1794), 26 State TV 1, 6; (m ) The form of the 
oath adminietered to the jury on the trial of a person foi folony is diiferont from 
the form m the oase of a mi«demeanonr (see p 362, note (A), poe() (iv) In an 
indiotment for high treason thepiisoner may ne charged with diffi-reat kinds of 
tswsson in different counts, an mdiotment ought' not to charge a defendant with 
ssyeral different felonies, although it may charge the same felony in different 
ways An indictment which joins a count foi felony with a count for mis 
demeanour u bad (see p 34i, post) (v) A person who in the course <if 
oommittmg a felony causes the death of another may be guilty of murder, while 
a person m the oourse o{ committing a misdemeanour causes the death of 
■Doljier wi^ut the mtention of killing mm is only guilty of manslaughter (see 
p. 679, poet) (8) Puntskmmi —Treason, murder, piracy, and setting fire to 
the Wing ’s smps or arsenals (see p 409, poet) are puniahaole with death, hut nr 
misdemeanour le punishable with death (9) CoiffH/ueniote of Convutton —If a 
peraon who is found guilty of treaaon <Hr felony and is sentenced to death or pnnal 
semtude or any term of nnpnsonment with hard labour, or exoeedmg twelve 
biiwiUm , holds any of certain offices or places or is onbtied to f/irtain 
peasioiis eto, ho KnfeitB his office, place, pensioD etc (see p 428, A 

pers ou eonvioted of toeason or felony may be ordered to make oornpensatioii 
lor say loss soffarod by a person aggneved through or by means of the felony 
(see p 446, poa) A person who dm been conyiotedof tneion or felony is, 
while he u nndwr sentence end soffeiing punishmimt, disqualified from sningin 
any aetum or from alienatang or durgiu hia property, and on adio ntstrator of 
bis pr^erty may be appointed (aae p 429, jwtQ, 
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absent when the cnme is eomxnitted, they had a share in 
procuiing, inciting, counselling, or assisting others to commit the 
crime (rf). 

In felonies, but not in treasons or misdemeanours, a distiiiction is 
diawn between principals, that is, those who are present with a 
guilty intent, when a crime is committed, and accessories before the 
tact, that IS, those who without being present at the time when a 
crime is committed, procure its commission or plan or aid in or 
encourage its execution In treasons and misdemeanours all per¬ 
sons who aid or abet in the commission of the crime are regarded 
as principals, whether they are present or absent when it is 
committed (e) 

A person who, with knowledge that treason or felony has been 
committed, comforts and assists the criminal after the crime has 
been committed is also guilty of a crime. 

Those who comfort and assist a criminal after a felony has been 
committed are liable as accessories after the fact (/). 

Those who comfort and assist a person who has committed treason 
and know of the crime ai e deemed principals {g) 

A person who merely comforts and assists one who has committed 
a misdemeanour is not guilty of a ciime Qi). 

625 All persons who are present, when a felony is committed, and 
who take a part m the actual perpetration of the oiTenee, or aid and 
abet tho‘«e who perpctiato it, are called principals (i). Persons who 
ate absent when a felony is committed, but take part in procurmg 
or contriving it, are called acceBsones before the fact (j). 

526 Theie aie two kinds of principals—principals in the first 
degree and piincipals m the second degree Those who actually 
take part in a cnme are called principals in the first degree (k) and 
those who are pre‘(ent aidmg and abetting, but take no actual part 
in it, are called principals m the second degree. The distmetion 
between principals in the first degree and prmcipals m the second 
degree applies to misdemeanours as well as to felomes, but in 


(d) Post 341, 347 

(f) FoBt 341, 1 Hale, P C 613, Jl ▼ ClBy<on(1843), 1 Car &Eir 128, J!. 
V Moland (1843), 2 Mood. 0 0 27<>, Jt t GreenvnHxi (1852), 2 Den 453, JS 
V, BftrtPf) (18763,13 Cox, C 0 71. v. Wiifudbjf, [1896] 2 Q B 482, 0 C E. 

(j) } Hale r C 618, andseop, 2a6,pMi<. 

' * 4 B1 Oom. 35 
1 Hale, P 0 618 

, , All present at the time of oommittmg an offence are prmcipals, though 
one only acts, if the} are lonlederatea and engaged m a common design of which 
the offenoe la part (B v Tattertal (1801), 1 Boa^ on Cnmoa fith ed , 162; see 
Young y, R (n8<l), 3 Term fiep 98, A y StaTuBotf (1816), Buss 4k By 306, 
0 0. B.., if \ 5A*7>pflrrf(1839),9C & P 121, B T. florrmpton (1861), 5 Oox, 
0 0 2SI, PitrheiDort a Grand Abridgment, bt Corone, fol 249, pL 86). 

0) 1 labile, P C 616 The dutmetnm between prmcipals and aoceesonee 
beioie the fact is now of httlo mcbcal importance, as an accessory before 
1^ may be mdioted as a pruiai|tal (seep. 267, pott). 

(A) See JS v Stan^, »upm; M. t* flAqyord, rnfm; B, y Htynig (1844)i 
lOtr ftXir 305. > . i > , 
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misdemeanoon aooesBoneB befoie the fact are reckoned pnnoipals 
in the second degree (1). 

527. In some cases a person is deemed a principal m the fiist 
denee although he was not present 'when the act was done which 
mMes the offence complete Thus, if one with a c rinimal intent 
contrives an mjnry to another and by means of the contrivance 
the person whom it is designed to mjnre receives the injury in the 
absence of the contriver, the latter is a prmoipal in the ili st degree, 
although he was absent when the injury was actually inflicted (in) 
So a person who employs an innocent agent to commit a felony is 
a principal m the first degree, although ho is not piesont when the 
agent does the act which consummates the felony (n) 

If seveial persons act together m one common unlawful undci- 
takmg and a crime is committed by one of them, but it is not 
known by whom, all are principals m the fiist degree (o) 

A pel son who with guilty intent is engaged in the execution of 
any part of a criminal transaction is a piincipul m the first degree, 
it IS not necessary that he should be present during tho entire 
transaction or when it is completed (p) 


(0 Cl 03 
K. B 388, C 


V Lamlou/tie, [1907] 1 K B 40, A v Jlforijw, [1907] 1 
C K , B V liuiton (1876), 13 Oox. 0 0 71, 0 0 E , « v 
Greenwood (1852), 2 Dou 453, R r Waudbt/, [1895] 2 Q. B 482, C 0 K , 
Ben/ord y Bnrui, [1898] 2 Q B t>4 

(m) Eg, if A, with mteut to kill B, lays pouon in B 'a way, ornl B or 
anyone else m A's absence takes it and dies in consequence, A is a jirinqipal 
in the murder (Fost 310, Kel 62) In such a case, if the poison is ao^ 
taken by an>one, A is guilty of an attempt to murder (see p 258, iioH) 

(n) Fost MO Kel 52, /f v MicJuul (1840), 2 Mood O C 120, if \ 

(1858), Bell, C 0 0, /f v TVif/ianiA (1842), Oar &. M 269, H v OUe^ 
(1827), 1 Mood 0 0 166 , A v Bulll\Mo), 1 Cox, C 0 2S1 , A v Cliffmit 
(1845), 2 Car & Kir 202, R y Manleii (1844), 1 Cox, 0 0 104 , R v Wumdole 
(1848), 2 Car & Kir 765, per Ebu., 3 , at p 768, B v Bannen (1844), 2 Mood 
0 0 309, if V ro/fw (1844), 1 Cox, C 0 84, A v J ilmtr (1804), 1 Bos & 1' 
(n. k ) 96 In such cases the act of tho innocent a;, nt is deemed to bo os 
much the act of the person who procures it as if the nroiuior wore hunself 
present (£ t Ch£ord, Bupia) If a person beuig abroad oi on tho high seas 

E rocures an agent to commit a crune m Ihiglaud, tho jitocuier is deemed to 
ave conuDitt^ tho onmem England (/? v linear (1893), 1 hast, 161, R y, 
Garrett (1853), Dears 0 C 232) 

(o) In the cose of A v ScUmaii (1880), 6 Q B D 79, C 0 B , three men wont 
into a field near to a road and some houses foi the puiposo of practising nile 
shootmg They all fired shots with a nile, and no precautions were tucen to 
prevent danger, one of the shots killed a boy m a garden near tho field It was 
held that all the three were guiltr of manslaughter, although it was not known 
who fired the shot which killra tne boy, all having united to fire at the smt in 
question, and all having omitted to take precautions to prevent danMr In the 
case of iZ V liorthwirk (1779), 1 Doug (k. B ) 207, the jury found that a person 
woe killed by a blow from one of the jmsoners, but from which of them the juiy 
did not know, the pnsonoRs were membem of a press-gang octme lUtgalfv m 
pressing seamen witnout a warrant, but there was no finding that me piisoners 
were pneent or that they were bU met together on one common illo^ 
densn, it was held that the pnsoaen could not be made responsihln for the 
dea& od the person lolled ^ 

Ap) M. V. Bhtppard (1839), 9 C. A P. 121; M v. Ketty (1847), 2 Car & 

379, and lee R y, Bytr (1801), 2 East, P 0. 767 If several persoDS uwoi MMe 
to foijge an inatrnment, eadi person who axeoutaa any part of the fotgary is a 
prmoipel, bo may not know bjf srikom the otner ports are eseoited, 

and may not be present when the whow loigacy is oompl^ (A. v* Bingltp 
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628 All who sre present aiding and abetting, when a felony is 
commilted, but who take no part m the actual perpetration of the 
felony, are prin(npals in the second degree (q). 

To constitute a principal m the second degree mere presence at 
the crime is not enough, there must be a common purpose, an 
intent to aid or encourage the persons who commit the crime and 
an actual aiding or encouraging (r) 

A person who is present ai^g and abettmg may be a prmcipal 
in the second degree, although he is, or is deemed to be, physicidly 
mcapable of being a prmcipal in the fiist degree (s). 

A person cannot be a principal m the second degree unless a 
felony has been committed by a principal m the first degree (t), 


fl821), Buna & By 446, 11 v ^(rftu/oo(2 (1831), 1 Mood 0 0 304, A v Dade 
(1831) 1 Mood 0 C 307) If eeveral persons take part m the actual ooxnmis* 
non of a cnme, the degree of their guilt may vary according to therr intent, 
ey, if A , intending to murder B , attacks him, and C enters into the affray 
nnlAwfully but suddenly, and without malice aforethought, and B le killed by 
A and 0, this is murder by A and manslaughter by 0 (1 Plowd 101, and see 
Mohun’e Case {Lord) 11092), 12 State Tr 949, 1022) 

{q) Coalheavera' Catf (1708), 1 Leach, 64, A v Towle (1816), Buss ft By 
314 This applies to statutory felonies as well os to felonies at common 
law {tbtd) An indictment against a principal m the second degree may 
ohar(i^ him with committing a felony in tlie same way as a principal m the 6r8t 
degree js charged, or may onnige him with “ being felomously present, aiding, 
abetting and assisting” the felon to commit the felony (A r Qogerly (1816), 
Buss ft By 343) 

(r^ M*Jiinn’a Ctm (1858), Bell, 0 0 20 Thus, if a duel takes place and one 
of tno combatants is killed, the surviyuig combatant is guilty of murder 
as a principal in the first degree, the seconds are principals in the 
second degree Other persons present, if they sustaui the combatants 
either by advioo or assistance or go to the ground for the purpose of 
encouraging and ^rwardiug the oonflmt, are pnoapals lu the eecond degree 
{H y Vouna (183S), S 0 ft P 644) The combatants at a prize fight with 
fists are guilty of assault as principals in the first degree, and all other persons 
who aio present and take port m the management of the fight or aid and 
abet the combatants aie pnncipals in the second degree Mere voluntary 
presence at a prize fight dues not necessarily make a person a principal in the 
second degree, if he does not encourage or assist the nght, but eemble the mere 
prosonoe of a person unevplaiued at a pniie fight offoras some evidence of an 
aiding and abettuig in the fight (A v (1882),8 Q. B D 634,0 O B.) If 
two persons agree to commit suicide together and one accomplishes his object 
in the presence of and with the consent of the other, the sumvor is guilty os a 
piinupal in the second degree of the murder of the one who dies (It v Dyaoa 
(1823), Buss ft By 623, A r Alitan (1838), 8 0 &P 418) If the owner 
or person m control of a vehicle u m it, while it is being driven at an excessive 
spcM d,although he does not himself dnye it, yet as he oould and ought to have 
prevented it being so driven at an exeesmve speed, he is liable as a principal in 
the second degree for the offence of unlawfuUy driving {Da Cm y Lamhournt, 
L1907} 1 K B 40) 

(<) Eg a boy under the age of fourteen years (see p 2M, ante) or a woman 
inar be a pnnoipal m the second degree in the crime of rape (A y, Elderthaw 
(1828), 3 C ft P 3%, A V Bam (1898), 17 Oox, C C 609) But a girl who is 
of sudi an age that unlawful sexual intezoourse with hw is a onme cannot be 
oonvictsd of aidiDg and abetting a person to haye sudi uttereouise with her (A. 
y I'yrdtf 11894] 1 Q. B 710, 0 (J B.) A 'womtea who oonsents to the use 
upon heniMf of an instrument with intent to procure her misoamsge may be 
convioted «f *'being present, a:i4uig and abettmg” the person who uses tiis 
inatromenA (JL y SoduH (19^, 72 J P. 428) 

(0 Sae4Plhm««rs (km (1766), 19 Stets Tr 746,4iOt--^7. and A y / c A a s i 
(1641). Ote A 1C. 3U 
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jmd unleBS such ^raon m present when it is oommitted, and 
has a common erimmal purpose with the prmcipal m Uia first 
degree (a) 

A person who has a common criminal purjjMse with the principal 
in the first degree is a principal m the second degree, if he is either 
actually present at the scene of the felonv or piesent so nemr at 
hand as to enable him to i^ord aid to the person who commits 
the crime (b) 

A person who though privy to the commission of a felony is 
not, when it is committed, sufficiently near to the scene to anord 
aid IS not a prmcipal m the second degree, but is an accessory before 
the fsct(<;) 

A person who comes up after a felony has been completed and 
assists the felon is not a prmcipal, but may be an accessory after 
the faot((f}. 

529 Although a man is present while a felony is being com¬ 
mitted, yet if he takes no part m it, and does not act m concert with 
those who commit it, he is not a prmcipal m the second degree, 
merely because he does not endeavour to prevent the felony or to 
apprehend the felon (e) 

A person who is present at the commission of a crime knowing 


(a) Ca^e (1858), Bell, C 0 20 

(b) R T Soarn (1802^, Buss ft By 25, R v Oogerly (1818), Buss ft By, 
34d Thus, if A goes into a house and steals goods there, and B , while A 
»ineide, remains outside for the purpose of assisting A, B is a principal u the 
serond degree (A ▼ Owen (1825), 1 Sfood C 0 96, ^ ▼ (fogerly, iupra) So, 
if 0 and D aocompany £ to the door of a shop, knowing that E intmde there 
to utter a forged aucument, and £ utters the document in the shop, and 0 
and B remain outside m a yehiole for the purpose of taking E away with the 
prooeeds of the uttenng, 0 and D are principals m the second degree, although 
they oould not he eeen oy the person to whom the document was uttered (R r. 
Vandertietn (1865), 10 Cox, C 0 177, COB) 

g R T Ravtt and Hail (1806), Buss & By 113 , A v. Kethj (1820), Buss. 
/ 421, R. T Jfffnea aud Bryant (1848), 8 Cox, 0 0 85 lu misdemesnoura 
such a person would be a pmuapal in the second degree (JS y Clayton (1843), 
1 Car ft Kir 128, A ▼ Moland (1843), 2 Mood 0 0 276) But as to the 
distinction between pnncipale and aooossones before the fact, see p 248, ante 
(d) Eg , F steals goods from the owner’a premises and removes them to a 
place outside, Q is tnen told of the theft aud assists in carrying the goods 
away to another place, G is not a principal m the second degree to the theft, 
but u an acceseoiw aftw the fact, the asportation being complete before G did 
anything, he is also guilty at receiving the goods knowing them to be stolen 
(A T ilf‘ifalrio and An»tA (1808), Buss ft By 333, n , A y King (1817), 
Buss, ft By 332) But if F wita felomous intent removes the goods to another 
I>axt of the owner’s premises, although there may have been sufficient asporta¬ 
tion of the goods to make F guilty of larceiw (see p 630, post), yet the asporta¬ 
tion u not complete for all purposes, and if G assists in oanymg the gor^rls 
away, while they are still on the owner’s premises, he u liable as a pnn(J)>al, 
tile transaction not being complete till the goods are removed from the ownor’s 
premiees (A v Dyer (1801), 2 East, P 0 767) H. and J wound K , n then 
makes off, and after he has got away It. comes up and assaults K.; L cannot be 
frmnd guilty on an indictment chai^iur him jointly with H. and 3 with wound* 
mglC. (A V Jf‘PAone(1841), Car AM. 212> 

(c) A y Coneg (1882), 8 Q B D 534, O.C. A, ^ OaVB, J, atp 53»; 1 
Hale, p 0 438, Fast 350 Such a person might be guilty of mimnaion of 
IsloDy, but fhare is no reoent instance of a p r osec u taon for meh an onenee (see 
pu 503,jwe(). 
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thftt it 18 being eommitted is not Ueble aa a prindiMd, if he, is not 
present for the purpose of aiding or encouraging (/) 

530, If several peisons are present together prepared to pursue 
a common unlawful object at all hazards, and one of tnemin 
iMitheranoe of the common object does a criminal act, then aU are 
lesponsible for the act, whether it was originally contemplated or 
not The person who does the act is a principal in the first degree, 
the others are principals m the second degree (g) I* 
done m furtherance of the common unlawful object, no one is liable 
for it except the person who does the act (h) 


(/) Thus, whore A agreed with B to get 0 to commit a robbery so that B 
abould arreet C , and that A and B should divide between them a reward for 
the apprehonsion of 0 , and A was present when the lobbery was committed, 
it was held that A was not guilty of the robbeiy os a pnnctpal m the second 
degree, because altbougb he acted from a bad motive, yet be was not present to 
Bid, but to detect, and did not intend that the felony should be succeaeful 
{fianntUy't (1816), Buss A By 310} In such a case A and B are not 
guilty of the felony, but are guilty of a conspuacy {M‘DanteV» (Jaae (1763}, 19 
Btato Tr 746, 808} 

{(/) Thus, where A and B go out with the common object of robbing C, and 
A. ui pursuit of the oommou objoot does on act which causes the death ol 
C in such ciioumstauces that it is murder in A , it is also muider in B (B 
V Jtttkaon (1867), 7 Cox, C C 367} So if tuo or more persons go out 
together for the purpose of con niitting a bipoli of the poare and in the 
(ouTSe of the accomplishment of the common tleuign one of them kills a man, 
the others are also guilty of manslaughter {Ji v Hamngton {1861}, 6 Cox, 
0 0 231 , see CernwaUta'a (Lvrd) Caae (1678}, 7 State Tr 143,167} Where 
a number of persons went out all armed with guns for the purpose of 
poaching, and on being surprised by gamekeepers threatened to shout the game 
keepers who tiled to arrest them, and one only of the poachers filed and wounded 
a gamekeeper, it was held that all might be found guilty of wounding with 
intent to murder (iZ v Edmeada (1828}, 3 C & P 390) Lf two persons each 
drive a vehicle at a fuiious rate along a pubbo road, and incite each other 
BO to drive, and one of the vehicles runs over a man and kills him, each of the 
two persons is guilty of manslaughter (B v SwmdaU (1846), 2 Oar & Eir 230} 

(A) Thus, where some of a party of men, who were engaged unlawfully m 
breaking into a house for the purpose of apprehendmg suspected pereons, atole 
goods in the bouse, it was held that those who took no part in the stealing were 
not hable for that onme, for, although they were engaged in an unlaw^ act, 
they knew not of uiy intent to steal {Anon (1664), 1 I^ch, 7, n) If a gang 
pf poachers attack a samekeeper and leave nun senselees on the ground and 
go a^ay, and one of them returns and robs him, the others are not guilty of 
the robbery, aa, though there was a common mtent to kill gome and resist the 
keeper, ibexe was no common intent to steal (B y Maukana (1828), 3 C & P 
392, see Anon n723), 8 Mod Bep 164). A number of persons were engaged by 
the tenant of a house to assist him m earryingaway his household goods to ayoid 
distress for rent, and assembled armed with bludgeons and other weapons, tito 
landlord of the house, accompanied by another pa:^, come to preyent the 
rsmoval of the goods, and a violent a&ay ensued. Wlule they were fighting 
one of the oom^y killed a boy who W8s standing looking on but totally 
unOcoioeTned m the fray It washeld that, as the hoy was unconcerned in the 
fray, Ms haymg been killed 1)y one of the oompany oould notaffeotthe rest, who^ 
though Meient, could not be said to be aiding and abetting the death of one who 
was totally imconoerned in the dengn for whioh the portiee had assembled (B 
y Bodjfoota (1730), 1 Leach, 6, eeeB y Phunnur^VtO^, 12 Mod. Bep 627). So 
where eeVtlM peidons were treflpaaamg m a wood m parscat of game and only 
one (d than had a gun, and he was wwking in front of tha oUiars and firad tha 

S in and kiUMd a gamekeeper who came upon the toeapaaBen, it was hrid that 
ewfatAtafiflcwdnoeTideiiiNciiwhiditlie iwt of w pax^ could ha found 
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S81. Ferstms who procure, ootmeel, or command motiher to 
commit a felony, but are not present when it is committed, are 
accessories before the fact (t). 

It is not necessary that there should be any direct commtinica* 
tion between an accessory before the fact and the principal felon, 
it is enough if the accessory direct an intermediate agent to procure 
another to commit the felony without naming oi knowing of the 
nerson to be procured (k). 

A person is not an accessory before th^ fact, unless there is 
jme sort of active proceeding on his part, he must incite or 
procure or encourage the criminal act, or assist oi enable it to be 
done, or engage or counsel or command tlie principal to do it(0. 


guUty of murder (if v Skeet (1866), 4 P & F 9J1, see ^ ▼. Edmtadt (1828), 
1 G & P 890) It A and B together oomnut a felony and upon an alarm run 
different waja, and A , to avoid being taken, attarka and mauna C who la 
puiauing him, B is not liable for the injury to O (S r Whtte (1806), Buss. & 
Ry 99) 

(i) Jt V Soares ^1802), Busa A By 25, Jt v Gordon (1780), 1 Leach, 
515 If B person is indicted as an accessory before the fact, the indiot< 
ment allogos that the accused did “feloniously oonnsel, procure, and 
command” or “incite, move, aid, or hire” the felon to commit the felony, 
but such a person may now be indicted as a principal for committing the 
felony (see p 257, po<tt) The felony may be either a felony at common 
law or one created by statute, although the statute uses no words eTpressly 
applicable to accossones A number of statutes contam provisiona eypresaly 
»plicable to arcessonea, and use vanous expressions to dosoribe them, c g , 
the stat ^1531) 23 Hen S, c 1, speaks of “ awtment, pioourement, hoping, 
maintaining or counselling*’, the stat (1547) 1 £dw 6, c 12, s 13, of ” aiders 
abettors, procurers and counsellors”, the stat. (1557) 4 & 5 Phil & Mar. of 
those who “command, hire or coansel", the stats (1588) ,11 Kliz o 12, s 6, 
and (1623) 2lJac 1, c 6, of “ accessones ”, the stat (1597)89 Eliz o 9, s 2, 
of "procurers or accessories**, the stat (1^1)3 &4 Will & Mar c 9,8 1, 
of thoe« who “ comfoit, aid, abot, avixst, counsel, hire or command *’, the stat 
(1702) 1 Ann stat 2, c 9, of “ counsellors and confnym . ”; the Aooessones and 
Abettors Act, 1861 (24 & 25 Yict c 04), s 2, of those ho “ counsel, proonre 
or command ” See also 1 Bussell on Onmes, 6th ed, p 171. 

(k) E y Cooper (1833), 5 0 A P 535 Thus, A h^ B to hire somebody to 
mu^er 0, and fumishee money for that purpose, D, a person whom A. 
never saw or heard of, is hired by B ana commits the murder A is on 
accessory before the fact to the act of D {M*Ihtnter$ Case (1755), 19 btate Tr, 
per Fostke, J , atp 804 , see also BomeraePs (Bart) Case (1616), 2 State Tr 006) 

(!' R y Tayfor (1875), L R 2 0 0 E. H7 In this case A and B quarrelled 
and agie^ to hght with their fists, and to put down £l each, so that iS2 might 
be paM to the winner, C oonsented to hold the £2 and pay it oyer to the 
winner A and B fought, and A received injunwj of which ho afterwards 
died. 0, who had nothing to do with the fight and was not present at it, being 
informed who was the winner, but knowing nothing of A’s danger, paid the £2 
to B ; there was no reason to suppose beforehand that the life of either A or 
B would be endangered It was held that 0 was not an accessory bi the 
mandaughter of A 

H A commits saioide with the aanstance of B , who supplies the mrane by 
which the act is done, but is absent when the act is done, B is on acrcssoiy 
before the fact to the murder of A (B y (1832), 1 Mood 0 ^ 

so if A Bup^es B with a noxious drug with intent to procuie a iius- 
eamage and B takes the drug m A’s absence and dies from its f ff'' U A 
is an accessory before the fact to tiie mnrder of B (B y RueneU, 

A person who in these circumstances siqiplies a wii3i such an intent 
“canses the drag fa be taken.” althong^ he is absent when it la taken 
iWapoifs Gate (1856^ Dears ft B 127) if B. is induced by A te jpft 
W a nozfoas mg rar tbs purpose of pt d O o iin ig a miseomage, and gnta im 
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Ab regards offwioes vpluoh aie sudden and unpremeditated there 
can be no accessories before the fact (m) 

532 If a person procures another to commit a felony, the 
pTocurement continues, until it is countermanded or the felony is 
pel petrated (n). If the person who procures the felony counter¬ 
mands his consent before the act is done, and the felony is 
nevertheless committed by the prmcipal with knowledge of the 
countermand, the procurer is not hable as an accessory, but if the 
countermand is not communicated until after the act is done, the 
procurer is liable (o) 

If a person procures another to commit a felony of one kind, and 
the principal knowingly and wilfully commits a felony of another 
Lind, the procurer is not liable as an accessory (p) 

If the piincipal complies in substance with the instigation of the 
accessory, but makes some variation m circumstances of time or 
place or in the manner of execution, the accessory is hable (g) 


drug with the full knowledge of the purpose to which it was to be apphed, but 
does not either mediately or immediately admimstor the drug or cause or mtend 
or wish it to be takeu, and A takes the drug in B’s aosenoe and dies ui 
oonsequente, B is nut guilty of murder eithm* os a principal or as an accessotr 
(/{ V Ftetwdl (18G2), Lo & Ca 161) In the case ot R y De Mainv, 
[1907] 1 K B 388, it was held that the editor of a newspaper who 
inserted m hie papei advertiaemeute, not obscene themselves, by whiidi he 
knowingly assisted in the sulo of obsoene books and photogiaphs, was guilty 
of causing and pioduing obstwio publications to bo sold and published 

(m) lllale,P U 616, i/t/olAe’s (7(/«r(1597),4Co Bep 43b 'Wneremanslaughter 
ensues upon a sudden debate oi affray, and there is no antecedent design to do 
an unlawful ao^ it seems that there caunot be an accessory before the fairt to the 
manslaughter (tlnd , and see R v Taylor (1876), L B. 2 0 C B. 147, p«r 
Mfli oh, J at p 148) But if A aids and abets B to do an unlawfol act, andB 
does it aud ui the luitheranoe of ths unlawful design causes the death of C in 
each orroumstanoes that it is inanelaughtor in B , it seems that A in such a case 
would be an accessory befoie the fact to the manslaughter (see Taylor'» Com 
0857), Bean & B 288, where the pnsoner was ronricted of manslaughter, 
although he was absent when the act was done which caused the death). 

(n) R V Parker (1660), 2 Dyer, 18bs B oounaelled A , who wae with child, to 
niinlei the child when it should be bom, the child was bom and was muxdeged 
by A and 0 It was held that B was hable as an accessory before the fact, 
although the piocurement wse before the birth, ret it oontmued afterwards 
{ibid , and see B y Banks (1873), 13 Ooz, 0 C 393) 

(o) 1 Hale, P 0 618,2 Howd 476 

(p) Post 369 Thus, if A oommande B to hum C's house, and B. u so 
doing oomnute a robbery, A, though aoceseorTtothebunung, is notaocessory to 
the robbery, for “ that is a thing of a distiuot and unconsequential natoiw ” 
(1 Hale. P« 0 617,4 B1 Com 87) So if A coonselsB to steal the goods of 0 on 
the mad, and B breaks into C's house and steals them there, A is accessory to 
the stealing, but not accessory to the breakmg into the house, because it is a 
felonyof another kind (2 Plowd 476, 1 Hale, P C 617) A, wishing to get nd of 
his Wlfo B , consulted r , who adyis^ him to poison her and suppl^ mneonfor 
that purpose, A, lu the absence of C, gave ibe poison to B, who did not take 
it bw gave it to 1), who tpok it and died, it was held that C was not an 
aoceaiOTy to the murder of D. (/Sauiu^s’ Cau (1676), 2 Plowd 473) 

(g) Thua^ii A advises B to murder 0 by poison and B kills 0 by any other 
means, OF if oommands or advises B. to murder 0 at one place and 0 
oommita uM murder at aiiotheir,p}ace, A will he liable aa an accessory, fw the 
murder of 0, was the object principally in contemplation (Post 3^, 370, 
3 Haivk P. 0., 0. 29, a. 20, Bacon, Mazims, 16> If A counsels B to 

steal goods in 0,'s hoOM, but not to break mto it, and B does break into fln 
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Where the principal goes beyond the terms of the instigation* biot 
yet if the advice oi order of the instigator is sobstantiaUy followed Degnsa ef 
or obeyed* and the felony committed was a probable conaeqnenee of Ortmtaisl 
what was ordered oi advised, the person giving the order or advice LlaUUt;. 
18 an accessory to that felony (?) 

533. A person who, knowing a felony to have been committed by AoeeNotiM 
ano&er, receives, relieves, comforts, or aids the felon in any way, ^ 
either to assist in the disposing of the proceeds of the crime or to 
bmder his bemg apprehended oi tried or suffeiing punishment, la 
an accessory after the fact(«) 


house, «m&7eA is aoceesoryto the breaking (Bacon Maxims, Jit gala 16) but 
MS note (jp), p 2M, ante 

(>}Fo8t 370, eeePflrkeaT Pre0coM(1869), L R 4 Exth 169,jMrBYX,ia, J , at 
p 182 Thus i( A advise B to rob C , and in committing the robbei y B kiUa 
0 , in such ciTciimetancei that the kdbng of 0 is in the ordinary roui so of things 
the probable consequence of tho robbery, A is accessory to tho minder of C , or 
if A advises B to bum G’s house and B bmns the house and the flumes take 
hold of ’b house and burn it, A is acccHMory to the burning of 1) 's house 
(Post 370, see 1 Bussell on Crimes, 6th ed , 17A, and Parhe* v PtetaiU, 
mjyra, tier Btles, J , at p 182) Whore A. told Tt a suondolous story of 0 
uith tue iment that B saoiild publish it m a neaspapoi, and B pubUshed the 
story and added comments of ms own, it was held tout A was liaMe as nu 
uocessoiy for the pubbcation of the whole libel (A v Coojm (1846), 8 Q. B < j‘J). 

(•) 1 Uale, P C 618, 4 B1 Com 37 'rfais applies to uUitutory felonies as 
weu as to felonies at common law, although the statute oi eating the foloi^ says 
nothing of aocessones (1 Hale, F G 613 , but see 1 Halo, P 0 614, 2 Haifa 
P G , c 29, s 14) A person is an accessory after tho fact who advises or aesiste a 
felon in his escape, or harbours aud conceals m his house a felon under pursuit 
(2 Hiiik P C , c 20, B 26, 1 Hale, P C 618, 619, 4 B1 Com ,*}8, A i 
/ee (lbo4), 6 G & r 536) At common law tlie mere receipt of stolon goods by 
a pel eon who knew that they weie stolen did not of itself make such a pet son 
an accesson alter the foot to the larceny, but if a person knowing that goods 
were stolen received them from a thief to keep lor him, or to facilitate his escape 
or to furnish him with suppbes, then such peison was n . accessory after the fact 
(1 Hale, P C 619) But now the receipt of stolen goods by a person who knows 
that they weie stolen is a substantive felony in oertam oases (see p 676, pmt), 
hut there aie stiU some cases in which a person who leceives stolon piojieity 
con only he prosecuted for a common law misdemeanour as an act oumry after the 
fact (A V Pavns, [1906] 1K B 97,0 0 R , aud.p Whoever rescues 

a felon from an arrest or supphes him with the means of breaking prison aud 
•scaping, or, lenibh, opposes the appieheusion of a felon, is an acressory after the 
faci (1 Hale, P C 619, 621, 2 Hawk P 0 , c 29, s 27), but one who merely 
suffers the felon to escape is not an aooessory (1 Hale, F C 619), nor one who 
lolicves or maintains a felon who is bailed or gives medical aid to a felon or assists 
him m his trial (1 Hale, P C 332,620) A man may he an uocpssory after tho fat t 
by receiving one who was accessory befoie as well as by receiving the pnncipil 
(2 Hawk. F C, c 29, s 1), uid amau may be acoessoiy after thefacito a larrcnv 
of his own goods or to a robbery on lumself by harbounng or oonoealiug 
the thief or assistuig in his escam (Post 123) To sulwtantiate a charge of 
receiving a felon, it must be proved that the party charged did some act to .mm-t 
the feto n person^y Being found in possession of a sum of money denvrd from 
the disposal property stolen by the felon is not enough, if there is nothing 
to show that the party charged received any of the stolen property or did any> 
thing to assist the felon persunallv (A v OhappU (1840), 9 G A P 37'>l Wheus 
A. stole a banknote, and B , knowing of the theft, made an unsucceK'dd attempt 
to chuge the note, and A went to a shop to purchase some good'* m jiayment 
for whtoh he tendered the note, B waiting outaide, it was held that waa 
•videnos of B's oomfortmg and assisting A, aa B helped A. 6^ get na of the 
sots aud thua evade juatiee (A v Buttirfidd (1843), 1 Oox, 0, 0 But the 
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bmt. 8. A person who assists a felon is not an accessory after the fact, 
Degnes of uc^ess such person had notice, either express or implied, of the 
CriBiinal felony having been committed (a). 

Uability. Unless the fdony is complete at the time when the assistance is 
given, the person who gives the assistance is not an accessory after 
the fact to the completed felony (5). 

A wife cannot be an accessory after the fact to a felony committed 
by her husband, as she is not bound to discover the crime of her 
husband (c). But a husband may be an accessory to his wife’s felony 
by assisting her(d) 

TrcBBon. 534 A person who receives or assists a traitor with knowledge 

that he is a tiaitor is a prmcipal and not an accessory («) 


Indictnent 
etc of 


prinoipels In 


Moond 

degree. 


535 A principal in the second degree oi an accessory before the 
fact IS generally liable to the same punishment as a principal in 
the first degree (/) 

A principal in the second degiee may be convicted, although the 


asBietance which makes a person an ncoessory after the fact must tend to prevent 
the principal felon from roinf» brought to justice (iR v Ler (1834), 6 0 & P 
636) If A commits the ollenco of sending a letter to B demanding money 
with menaces, and 0 after the letter has been sent assists A in the attempt 
to obtain money from B , aembfe C is aot an accessory to the felony of sending 
the lotter, the felony was complete when the letter was sent, and u, by assist 
ing in the attempt to obtain money, does not aid A in concealing, or even in 
carrying out the felony which hod been completed (R v Uanaill (1849), 3 
Oos, 0 C 697). If a person employs an intermediate agent to recoivo and asmst 
a felon, tho receipt is the act of the employer and makes him an accessory 
after tho fact, even il he does not see the felon (if v Jarvis (1637), 2 Mood & 
E 40) 

(а) 2 Hawk P 0 , o 29, s 32 

(б) Thus, if A wounds B mortally, and after the wound given, hut before 
B’s death, 0, with knowledge of the wounding, assists A., 0 is not on 
accessory after the fact to the homicide (2 Hawk P C , o 29, s 35,4 B1 Com 
36), but Btmhh he might be an accessory to the felony of malioioiuly wounding 
with intent to murder or to do gnevous bodily harm (iPussoU on Onmes, Othed , 
179) 

(e) 2 Hawk. P 0, o 29, s 34, 1 Hale, P 0. 47, 621 

(d) 1 Hale, P C 621 

(r) Post 346, R V Tracy (1703), 6 Mod Bep 30 But eueb a person u of the 
nahiie of an aecessoTj, and tho indiotment against him alleges the receipt of the 
traitor as the overt act, and formerly the receiver conld not be found guilty 
until the principal traitor had been convicted (Post 345} The coLvicf^n 
Ladv A’fcjo Lisle for receiving a traitor was reversed by Act of Parbament on 
the ground that at the time of hor conviction the principal traitor had not been 
OODVietod (SCO Ltafe** {Lady Ahct) Com (1686), 11 state Tr 298, at p 381) , and 
qmom whether anyone oouid even now be found gmlty of treason foi asaittfang 
or receiving a traitor, unless the pnncipal traitor has been convict^, for the 
Aooeesories and Abettors Act, 1661 (24 & 26 Yict c 94). s 3 (see p 257, pod), 
only ap^c<i to an aooe<i8ory^ a Isiony, and, although the word *'Monv^ 
BOrnettUm includes treason (see 4 BL Oom 91), it does not seem to do so m 
Act, for there ore no actesaones in treason 
(/) J? T. {181s) Buss & By 343, C C B.; and see Unlawful Oatha 
Aot, 1797 (#7Heo 3, c 123)^8 TJmawfol Oaths Aia, 1812(62 Oeo S,e 104). 

s 4, Piracy Act, 1887 (7 Will 4 ft 1 Viot. o 88), s 4, Treason Peloay 
1848 (11 4^9 0 .1^, 8 8. LaroenyAct, 1861 (24 ft 25 Yiot & 96), s 96: 

ICalioious tlamage Act, 1861 (24 ^ 26Tui e. 97), e. 66) Fotgei^ Aet, iMl 
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(24 A 23 Yict c 98), e 49, Coinage Offences Act, 1861 (24 & 25 Yiot c 99), 
■ 35, Offences against the Peraon Act, 1861 (24 A 25 Yiot. c. 100), a, 67 

(jf) R T WaUi» (1703), 1 Salk 334, R y Taylor (1785), 1 Leow, 300, R y. 
Towle (1816), Buss & By 314 

(h) M‘DavieP» Ca»e (1755), 19 State Tr 745, 801, R ▼ Johium (1841), 
Car & M 218, R v Turner (1832), I Mood 0 C 347, 0 C B , i2 v Gregory 
(1867), LB100B77 A person who incitos another to cuminit a felony, 
when no felony u oonunitted, is guilty of a miadeineanoor (see tn//a) 

(i) Accessories and Abettors Act, 1861 (24 & 25 Vict o 94), a 1, soe also s. 5 
This Act apphes to accessoriM before the fact to any felony. Whether it be a feloin 
at common law or by Tirtue of any Act ** passed or to be mssed " 8 1 of tho 
Act of 1861 18 A re-enaotment of a 1 of the Crumnal Prooeduro Aot, 1848 (11 A 
12 Yiot 0 46), and apphes to murder 08 well as toother foIomeH(/( y ChadwttX 
(1850), Oreayes’ Crumnal Laws Consobdation Acts, 2ud ed , p 20) An accessory 
before the fact may now be indictod for and convicted of the principal felony 
R y Uaqhea (1660), Bell, 0 0 212, R y Oltailmdc, eupta, R v Jumee 
1690), 24 Ch B D 439, COR), although the pruj.ipcd hu been acquitted 
R Y Hughes, suyra) 

(j) Accessories and Abettors Act, 1861 (24 & 25 Yict c. 94), s 2 This 
section applies both to a felony at common law and to any statutory felony 
[fhid ), but only where a person procuitw or inutee another to commit a felony 
and a felony u actually committed. If a person incites another to commit a 
felony and no felony u committed, the offence is a nusdomeanour and not a 
felony {R y Gregory (1867), LB 1 0 C B. 77) The socLion makes bemg an 
ac^sessory b^ore the Bmt to a felony a substautiye felony The effect of the 
section IS that an accessory before the foot may be indicted os such eithei 
along with the pnnoipal felon or after the principal felon has been convicted, oi 
he may be indicted fuone, although the uersou ohargt4 as the prmoipal felon 
has not been convicted pr is not amenable to justioe (see li y WeSHwe (1811), 
2 liood. 0 0 200, decided tipon the oorrespouding jwovuion of the Criminal 
Law Act, 1626 (7 Geo. 4, o 64). s. 9), B t Ashmil (1840), 9 0. & F 236. is 
inooneostant with R y Wallaee, twpra, and, it aeoms, u not law But if a 
person is indicted as an aooeasoty b«ore,t]ie foot and it turns out that ho aas 
u fact a prmmpal, he should, it seems, be acquitted (R. y, Brown (1878), 14 
Goa, 0 U 144, and see B. v Gordon (1789), 1 Leach, 515 The hotter (xiuxse 
m ail oases of aooessones before the fact to a felony is, it seems, to mdii t them 
as mtinoipals (see B. T. iTofaes (1890), 24 Q B L 439, 0 0 B), If A is indicted 
as^ prmoipal felon and B as an aooeaeory hotozetbe fact, and A. is 6>uu(l guilty 
4 f ft nuftlemeanomr ftnd B of asding ftnd abettmg hm, this saonutH to a yerdim 
ihftt B. and 0. ire pnnaipals, as there an so aooessones m imMlrmessoors 
{R y. Hapgood (l870), L E 1 0 0 fi Ml, A y iroi«%, [18961 2 a B. 
4BS^O.O.£.), 6es further,, as to the tnal of aoosesones, Accessories and Abettoes 
Aflt, mi (24 ft 25 Yiet. e. 94). si. 6,7.9. 


principal in the first degree k not pined in the mdietaent or has 
not bera convicted {g) 

Neither a principal m the second degree nor an accessory can be 
convicted of felonv, unless it is proved that a principal felony has 
been committed (^). 

686 . An accessory before the fact to a felony may be indicted, 
tried, convicted and punished m all respects as if be were a 
principal felon (t) 

Every accessory before the fact to a felony is guilty of a felony. 
He may be indicted and convicted as an accessory before the fimt to 
the principal felony, together with the prmoipal felon or after the 
conviction of the prmoipal felon, or he may be mdiotod and con¬ 
victed of a substantive felony, whether the ptmcipal felon has or has 
not been previously convicted oi is or is not amenable to justice ( 7 ). 

The punishment of an accessory befote the fact is the same, 
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tvheliher he le oonvioted of ft enbetantive felony or is oonviofted ai 
an Boceasory (k) 

537. An accessory after the fact to a felony is guilty of felony (1), 
he may be indicted and convicted either as an accessory aftei the 
fact to the principal felony together with the principal felon, or 
after the conviction of the principal felon, or he may be indicted 
and convicted of a substantive felony, whether the principal felon 
has or has not been previously convicted, or is or is not amenable 
to justice (m) 

An accessory after the fact to murder is liable to be kept in 
penal servitude for life, or for any term not less than three years, 
or to be imprisoned for any term not exceeding two years with or 
without hard labour (n) 

An accessoiy after the fact to any other felony, except where 
there is some other punishment specially provided, is liable to be 
impiisonod for any toim not exceeding two years with or without 
haid laboui (o) 


AfleempUca 
in mia 
danaanoar 


538 Any person who aids, abets, counsels, or procures the 
rominiBBion of any misdemeanour is to be tried, indicted, and 
punished as a principal offender (p) 


AUempt to 
commit a 
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Sxtb-Sbot 3 —Attempt to commit a Onme 

539 Every attempt to commit a felony or a misdemeanour, 
wbetlier such felony or misdemeanour is created by statute or is an 
offence at common law, is itself a ciimo ( 9 ). 


(*) See note (y), p 257, ante 

\f) Acceeaonea and Abettors Act, 1861 (24 A 25 Yiot c 94), a, 3 

(m) I hid This Bochou applies both to any felony at common law and 
to any statutory felony (thttl) The euhatantivo felony of which an acceaaory 
after the faot can bo ronvioted la that of bemi* an accessory after the foot A 
1 ) 0 ] son who xa indicted as a pnncipal to a felony cannot be found gmlty of 
ufung an accessory after the fact to the felonv, the indictment murt charge 
him Mnth being an accessoiy after the fact (i2 v Fallon (1862), Le ft (k 
217) If a person is indicted as a pnnoi^l for murder ana others axe 
indicted as aooessonea after the fact, and the pnncipal is found gmlty of 
manslaughter, the accessones may also be found guilty and oonyicted of 
manslaughter {R v Riehardt (1877), 2 Q B D 311, O 0 JEL) 

(n) Offences agamst the Person Act, 1861 (24 ft 25 Yict c 100), s 67 

VO) Ac<W8Bones and Abettors Act, 1861 (24 ft 25 Yict c 94), s 4 Imprison¬ 
ment with or without hard labour tor a penod not exceeding two years u also 
the pomshmeni fixed for aooessonea after the fact in offmices under the Piracy 
Act. 1837 (7 Will 4 ft 1 Yiot 0 . 88), s 4, Treason Felony Act, 1848 (11 ft 12 
Viet 0 12), B 8, Larceny Act, 1861 (24 ft 25 Yiot 0 96), s 98, Malicious 
Damage A(t. 1861 (24 ft 25 Yiot c 97), s 56, Forgery Act, 1861 (24 ft 25 
ViOt 0 88), s 49, Ooinage Offences Act, 1861 (24 ft 25 Viot 0 99), s. 35, 
Offsnoes agamst the Person Act, 1861 (24 ft 25 Yiot 0 . 100), a 67 (except in 
uuNB ol murder, see supra) 

(jd) Accessones and Abettors Act, 1861 (24 ft 25 Yiot c 94), s. 8, and see 
Summaiy Jimsdiotion Act, 1848 (11 ft 12 Yict 0 43), s 5 This is only a 
dedBzmtKm of the common law {Bm/ord v 8inu, [18981 2 Q. B. 641, Du One v 
LarnUmmUt [1907] 1 K B 40, iZ y ile Mamy, [1807j 1 K. fi. 388, G 0. B.). 
StnMe, s. 6 of Accessones and Abetton A^ 1861 (24 ft 25 Yiot. e 94), 
only appliM where the miadefltehnour which is oonnselled etc is aotoally 
oommit^ (B. T (hegory (1867), L B. 1 0. C B. TD 

(o) R y':SeeMd (1(84), Cald Mag Oos. at p. 4M; B v Sodmdt (16^, 7 
aft P. 786, BL V. Martm (1840). 90 ft P. 216, B. V Chapman (1849), 1 Den. 
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Any overt act immediately connected with the commisBion of an 
offence, and forming part of a series of acts which if not interrupted 
or frustrated would, if the offence could be committed, end in the 
commission of the actual offence, is, if done with a guilty intent, an 
attempt to commit the offence (r), whether the ollence whidb is 
attempted is one that could or oould not have been committed ($). 

Merely to make preparations for the commission of an offence is 
not to attempt to commit the offence An act, in order to be a 
criminal attempt, must be immediately, and not remotely, connected 
with and directly tendmg to the commission of an offence (f) 

432 The attempt is a misdemeanour at oommon lavr, unless it has been made 
a statutorr fdony oi a statutory miadomeanoiu The following are statutory 
felomeh To adiumister poison etc with intent to commit muider, Offonoes 
against the Person Act, 1861 (24 4 e 25 Viot c 100), sa 14, 15 (see p 593, , 

to shoot at any person or attempt to discharge loaded arms with intent to 
maim etc, tbtd, s 8 (see p 600, po$t), to attempt to choke etc with 
intent to commit an indictable offence (see p b02, po»t), to attempt to sot 
fire to a building etc in such cncumstauces thut it woidd be felony if the 
building etc weie set file to, Malicious Damage Act, 1801 (24 & 25 Yiot o 97), 
as 8, 18, 26, 27, 44 (see p 771, post) Tho following are statutory misde* 
meauoure To attempt to conceal the birth of a child, Offences against the 
Feraou Act, 1861 (24 & 25 Yiot c 100), s 60 (see p 608, post) , to attempt to 
commit an unnatural offence, tbtd , e 62 (see p 519, post), to attempt to nave 
unlawful carnal knowledge of a girl under sii^on, (jnmmal Law Amendment 
Act, 1885 (48 & 49 Yict o 69) es 4, 5 (1) (see p 615, po$t ), to attempt to 
injure post office letter-boxes, Post Office Act, 1903 (8 £dw 7, o 48), e 61 
An attempt to commit suicide is a misdemeanour at common law, it is not 
an attempt to oommit muider within the Oilences against the Person Ait 
1861 (24 & 25 Yict c 100), s 15 (JR T Doody (1854), 6 Cox, 0 0. 463) On auv 
indictment charging a person with committing an offence t ,e jury may find the 
defendant guilte of an attempt to commit that uffonco (Onmmal Procedure Act, 
1851 (14 ti 15 Yiot c 100), B 9, and see MtPlieraoa't Oau (1857), Dears. St B 
197) As to the punishment of a common law misdemeanour, see p. 410, 
post 

(r) S T Eagleton (1855), Dears C 0 515, li V ''ViyZor (^1859), 1 P & P 
“itl /? ▼ Cheeseman (1862), Le & Ca. 140, A v. Lu /ieisr, [1906] 2 K B 99, 

0 0 B. 

(a) i'hus, if a person tries to pick someone’s pocket be is giulty of an 
attempt to steal, though there 18 nothing m the pocket {Jt v Jtiny 61 

L J (k o) 116, 0 0 B., orerrulum li v CW/f»w (1864), Le & Oa 471, 
see T Broum (1889), 24 Q B D 357, 0 0. K , 21 v Wtlltams, [1893) 1Q B 
320, COB) If a woiuon, bebeviiig that she is with child and that she is taking 
a noxious thmg, does, with intent to procure abortion, take a thing which is 
in fact harmlese, she is gmlfy of an attempt to procure abortion (B y Brown 
(1899), 63 J P 790) 

(Q Thus, it IS not an attempt to commit an offence to procure the means to 
commit iim offence, when such proounng is a neutral act and may be of au 
innocent nature, eg, to buy matehM (or the sake of settmg fire to a house i» 
not an attempt to bum the house, but to light a match for the purpose of 
aetting fire to a house might be a cnnunal attempt {Jt r Taylor (1859) I 
F ft P 611) For a person to have in hia possession the means of committing 
a crime, even though he has the mtont to oomnut it, is not of itMlf an ollonoe 
at emamnn law , thus, it >8 not OH ofleooe at common law to hay* possishion of 
obscene print* with mtont to aell them, or of oounterteit oom with intent to 
utter it, or of ooimng instrumente for the purpose of ooining (B v ifsath 
(1810), Boso. ft By 184 , B y. SUtoarf ?1814). Buss ft Kj (dis- 
ttproving of B y Button (1736), Iioe temp Maid. 370), Bagilah r B (1858), 
Deals 0.0 64) To have posaeBsion of oountnlnt com w of ooining instrttments 
IS m oettain oases a statutory offence (see p 516, pod) JtM to I Keping obsoena 
pobhoatMNDui lor purpoee td mi»,eee now Oliaoena ^buca^ons Act. 1857 (20 ft 21 
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540. It IS a orime for one person to incite or solicit or provoke 
another to commit a crime, although no crime is actnally committed; 
such an moitement or sohcitmg or provoking is a form of attemptmg 
to commit a crune (a). 


Sub-Sbot 4~C%nupmi^. 


Oonapiracj. 641 If tWo or more peisonR agiee together to do something 
contrary to law, or wrongful and harmful towaids another 
person, or to use unlawful means in the cai tying out of an 
object not otherwise unlawful, the persons who so agree commit 
the cnme of conspiracy (6) So long as the design to do such 


Vict c 81), s i Bat lb IS an ofEonte at common law to obtain and procure 
obscene prints with mtent to sell them, or base com with intent to utter it, or 
coming instruments with mtent to make countoifeit com {Dugdale v B 
Deals 0 0 61, /^Z/er’« CIcks (1816), Buss «& By 308, B y Rabert$ 
(1855), Dears 0. 0 530), and, sem5/<,to have pussession of such things maybe 
evidence of procuring them {Fuller'a Case, aupra) To dehver poison to an a^nt 
With directions to him to cause it to be admmisteied in such aroumstances that, 
if it were adminiatered, the agent would have been the sole principal felon, 
18 an attempt to cause poison to be administered, which, if done with a gtulty 
intent, 18 made criminal by the Offences agamst the Person Act, 1861 (24 & 25 
Yict 0 100), B 14 As to attempts to diverge loaded firearms, see B v St, 
anfrqe (1840), 9 C * P 483 , B v Lrma (1840), 9 C & P 523, B v Brown 
(1888), 10 Q 11 D 381, 0 0 B , B v Duckworth, [1892] 2 Q B 83, 0 OB, 
jR V Tawh her, [1906] 2 K B 99, 0 0 B , and p 600, fmat 
(a) R V Jltggina (1801), 2 East, 6 , B v Quail (1866), 4 F & F 1076 , B v. 
Bana/ord (1874), 13 Cox, 00 9, OCE.Bv De Kromim (1892), 17 Oox, 
O 0 492, C G B , and mo Utdu' Case (1618), Hob 215, B v Johnaon (1678), 
2 Show 1, B v Scofield (1784), Gala Mag Gas 397, 400, B v Darby 
(1702), 7 Mod Bep 101, B v Vaughan (1769), 4 Burr 2494 If a felony 
u actiially committed, the person who mcites is guilty of a felony as an 
accessory (see p 253, ante). If a misdemeauour is committed, the person who 
incites u guilty of the misdemeanour as a principal To incite to commit 
a felony, when no felony is committed, is geneially a common law mis¬ 
demeanour (B V Oregonj (1867), L B 1 0 C B 77} Incitement to mutiny 
IS a statutory felony (Incitement to Mutiny Act, 1797 (37 Qeo 3, o 70), s. 1, 
see p 464, post) The following are statutory misdemeanours To inoite to 
murder (Offences ^mst the Person Act, 1861 (24 ft 26 Tict o 100), s 4 , see 
p 595, p^), to incite to commit a cnme punuhable under the Post Office Act, 
1908 (8 JSdw 7 ,0 48) (see s 69), to incite to oomrnit an offence under the Official 
Secrets Act, 1889 (32 ft 63 Tiot o 52) (see s 3). To constitute the offence of 
inciting or soliciting there must be a oommunication which reaches somejperaon 
whom the offender wishes to incite or solicit (B v Krause (1902), 66 J iP 121), 
It 18 not uecesBary that the mind of the person whom it is sought to reach should 
be ui any way lufluenoed (thuf), but if a oommunicatioii is sent with a view to 
solicit or incite, and does not roach &e person for whom it is intended, the 
person sending it is gmltv of the nuedemeanour of attempiang to sohoit or incite 
^ V Banaford (1874), 13 Oox, 0 0 9, B v Banka (1873), 12 Oox, 0 0 393. 
M, V. Krauae, ngmi) The offence of iiuntmg or sohoititig to commit a cnme 
iXObj be Gommittm by publishing the moitemeot or scdlaitabon m a newmapOr 
ademtsssd to the publio m general (B v Moat (1881), 7 Q B D 244, COR; 
B V, Sfoaon (1899), 63 J P 790) It the person who incites believes that a cnme 
can be acoomphshed by oeAm means, he oomnuts the erhne of uuntmg, 
although the commission of the cnme m the manner proposed u impossible (R 
V. Br&wn, s^pra). A ^irl who is of such an age that unlawful carnal know¬ 
ledge of bar IS a onme (see n. 610, post) does not eimumt any cnmii^ 
offenoe In inciting a malejpeisra to have unlawful oarasl knowledge of ber 
(B V TyrieB, pSM] 1 a B 710, 0. 0 B.) 

(3) QuAm t. Lemamf [1901] A. 0. 4w, per Lotd BEmmir, aft p. OW; 
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an r act rests in antenb^ only it w not wuxunal, bat«otf sooqm 
two or more agree to carry it mto ef^t, then their net becomes 
pnmabahle (c) , „ 

The gist of the offence lies m the bare engagmuent and associa¬ 
tion to do an onlawfol thing (» e., a thing contrary to or forbidden 
by law), whether such thmg be criminal or not (d), and whether 
any act other than the engagement or association be done by tiie 
conspuators or not (e)» 

An act which would not be onminal il done by one person may 
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d^Gotmdl T A (1844), 11 Cl & Fin 186, H L , per TlNUAXi, 0 J, at p 283 , R ▼ 
AurnraU (1876), 2 Q B D 48, 0 A , per Bbkit, J , at p 68, Mttluihtf v R 
Q868), L B 8 H L 306, nor Wiklbs, J, at p 317, R v FarneltnHHl), 14 
Cox, 0. 0 608 (see siat. 33 1 {Ordtnacto de Oon»pvraiar%bu»)) In agree¬ 

ment which IS immoral or against public policy or in restraint of trade, or 
otherwise of such a diaraoter that the bourts will not enforce it, is not nooiw- 
sonly a conspiracy An agreement, to be a oonspiraoy, must be to do that wluoh 
18 contrary to or forbidden by law, as to violate a legal right or make use of 
tmlawful methods, such as fraud or violence, or to do what is criminal (see Mogul 
JMeamahtp Co v McOrtgor, Gow A Co , [1892] A 0 26, per Lord HAnSBDllY, at 
p 39, and see per Lm BramwezOi, at p 46, B. v Aeptnatl, eupra, per 
Baxit, j , at p 59, compare R v Seward (1834), 1 Ad & El 706) It 
was sold by Ijord EnnEKBOAOTroH, C J , m pronouncing the judgment of the 
Court of King’s Bench m B v Turner (1811), 13 East, 228, atp 231, that a 
conspiracy to romnut a mere cml trespass, e ^ , to « and sport upon another 
person's giound, is not an indiotable onenoe '^e oecimon in B v Turner was 
disappro>ed of in B v Rowianda (1861), 17 Q B 671, per Loid OAMFBELn, 0.3 , 
at p 686, on the ground that the facte in B v Turner amounted to a con 
spiracy to commit on indictable offence, hut m B. v Rowianda, eupra, no 
opuuon was expressed on tiie dtdam of Lord Ei^uensobough If a conspirar\ 
canses damage to the person against whom it is directed, snob person nas a 
avil remedy bv action (see Saxnle v Roberta (1698), 1 Ld £aym. 374, and Mogul 
Bteamahtp Oo v MeOregor, Qaw A Vo , eupra, at p. 46) After the passing ol the 
Conspiracy and Froteobon of Properly Amt, 1876 (38 & 39 Yict o 86) (see s 3), 


the law was different m regard to actions and prosecutions with respect to trade 
oombmations, and an action lor conspiracy might be brought where an indict 
mentcould not bo brought {Qutnn v Leathern, [1901] v C 496}, but this is no 


longer so (see Trade Disputes Act, 1906 (6 Edw 7, c 47), s. 1) 

(c) Muuahy v B, eupra The overt act m such a case consists of tlie agree¬ 
ment of the conspirators, which is an act in advancement of the intention 
which each of them has conceived in hia mind {Mulcahy v B , eupra, at p 328) 
A conspiracy to commit treason is therefore an overt act su&oieut to support 
aa mdictment for treason {Mulea^ v B, supro) 

(d) Sarnie v Roberta (1698), 1 Ld Bayin 374, B v Sjp'ogg (1760), 2 Burr 
993 , hath V Pope (1780), 2 Wm B1 1327, at p 1329, Mogul Steamehtp Co V 
MeOregor, Ouw A Oo (1889), 23 Q. B D 698, C A , per Bowxn, L J , at p 616, 
'* Certain kinde of conduct not onminal m one individual may b^me onmiiial if 
done by combination among several , see also R v IFarliurfon (1870), L K 1 
0 0 B 274, per Oocaamw, C J , at p 276, R v Orman (1880), 14 Cox, C 0 
881, Mogul Bteamalup Co t MeOregor, Oow A Oo , [1892J A C 26, per Lord 
HoLnsCBT, L C, at p 38, and per Lord Bbasttbix, at p 46, But in all such 
OMSS there must exist tether an ultimate cd^eet ol malice, or wrong, or wrongful 
xsesns of execution mvoivmg elements of mjury to the pnbhe or negativing the 
pfuxsmt of a towful object (Mogul Steamehap Co, v McQre^, Oow A Co tupra, 
psrlandFzxui, atp 62) Noagreementoroombmation by two or more persons 
to do or procure to be done any aot m oontenrotobon and furtherance of a trade 
dispute between employers and workmen is inoictebleaS a ooospirary, if sachatt 
committed by one person would not be punuthable as a crime (Oonmiuaqr and 
Protection ol Properto Aot, 1873(39 ft 40 Viet e 86), s 3, and see Tia>fs Di^ptttes 
Act 1906 (6 Edw t, 0 47), as 1, 6, and title TbaGb akd Taoss U^aoNS). Bee 
p- 663, poet 

(e) VCoemai ▼ B (1844), 11 a ft Fu. 166, H. le 
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be orimiDsl if done by two or more in combination. Bat tbeM 
18 no conspiracy unless either the object of the combmation is 
unlawful m the sense of bemg contrary to or forbidden by law, or 
illegal methods are resorted to in cairying it oat(/). 

A conspiracy to commit a crime is criminal, whether the crime 
IB or IS not committed (^), and whether the crime is punishable on 
indictment or on summary conviction (h) 

A person may be guilty of conspiracy with others to commit a 
crime, although he himself could not be found guilty of the crime 
which he has conspiied to commit (t) 

542 A conspiracy to prevent, obstruct, pervert, or defeat the 
course of public justice is criminal (k). So is a conspiiacy to raise 
discontent and disaffection among the subjects of the King, or to 
stir up jealousies, hatred, and ill-will between diffeient classes of 
the King’s subjects, or to promote amongst the Hong’s subjects m 
one pait of the United Kingdom feelings of ill-wiil and hostihty 


(/) Mogul fyleamahip Co v McOregor, Oow it Co , [1892] A 0 25, per 
LokI Waibon, at p 41 

(v) See fZ T O'Dmtull (1848), 7 State Tr (w B } 638. ▼ Dftuy (1883), 16 
Cox, C 0 334 (conspiracy to oomnut treason), £ v O'Connell (1844), 6 
State Tr (n b ) 2 (conspiracy to make seditious speeches and issue seditions 
publicatinna}, It y Hdberry (1840), 4 State Tr (k 8 ) 1317 (conspiracy to 
create a breach of the peace), It y Cooper (184.^, 4 State Tr (n 8 ) 1249 (con 
spiraoy to cause nots). It y Fm ha {1623), 2 State Tr (n s ) 939 (conspiracy 
to ossomble riotously), It ▼ Strjeuul (1826), & M 352 (conspiraOT to pro* 

cuie the swearing of a false oath), iZ t O’CmnrZZ (1831), 2 Stated (if S) 
b29 (conspii-acy to hold a meeting piohibited by a proclamation made under aa 
Act of Paihamen^, R y Weuiehdd (1827), 2 Low C 0 1 (conspiracy to 
abduct a female), R v (Lord) (1682), 9 State Tr 127, R y Duputc/(1906), 
75 L J (kb) 470, 0 0 B (conspiracy to remove a gul under age from the 
luatody of a person who has laaful charge of her), and see Wade y Broughton 
(1814), 3 Ves A B 172, iZ v Whitchurch (189U), 24 Q B D 420, 0 0 B 
(conspiracy to administer dings to a woman with intent to procure abortion) 
A oonspiracy to commit treason may be charged as a substantiye oUenoe, or 
may be laid as an overt act {R y O'Donndl (1848), 7 State Tr (k B) ^8, 
Mulcuhy y R (1808),L B 3 H L 306, iZ v Bavttt (1870), 11 Oox, 0 0 676) 
Some conspiracies have been made express statutoiy offences,« ^, a oonspiraoy 
to commit murder is a statutory misdemeanour (Offences against the JPerson 
Act, 1861 (24 & 25 Yiot o 100), s. 4, see p. 596, poet), a conspiracy to cause 
an explosion of a nature likely to endanger life is a statutory felony (h^plonve 
Substances Act, 1883 (46 Tict o 3), & 3) Aa to a conspiracy to p^ert sisid 
•bstruct the due course of justice, see p 500, post 

(h) R y Fotiman (1609), 2 Camp 229, £ v lF%tZe4urcA (1890), 24 Q. B D 
420, C C B. 

(t) Thus, a woman who, believing hrisolf to be but not actually being with 
ohiJa, conspires with others to administer diugs to herself or to use instruments 
on herself with mtent to procure abortiou, may be convicted of a conspiracy to 
procore abortion, although the wmnan by herself could not to guilty of pro- 
oaring oboitaon, aa she was not with child and did not oome within the OfhnoM 
the Person Act, 1861 (24 A 25 Yict c 100), s 58 (£ v JFkUehureh 
84 Q B D 420, C d R) So, altbouch the mother of a child may^not 
to prtooouted under the Offences agamst the Person Act, 1861 (24 A 26 Yiot 
0 KXR 0.6b, for taking her child out at the possession of a person having the 
lawful olutfge of the dhild, yet she may to inmoted for oonspuacy with someone 
else to tako the child out of the posaoesion such person (JZ. v l>tiywtd(1906), 75 
L.J (K B.)470,C C B , £ v'CtoMtnan,£sDfNirfeCAeZ«'^^(1908X98Ij T 760, 
see aim £ v (IS27), 2 I.«w C 0.1, £ v £bA»(1864), 4 F &F 68). 

(A) SeSjp. 500, poat 
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towards tlie King's subjects in another part of the United Kingdom; 
or to dimmish the oonhdence of the King's subjects of any part of 
his dominions m the general administration of the law m that 
part, or to bring into hatred and disrespect the tiibunals establiG^ied 
in any part of the King’s dommions for the adinmistration of 
justice (0 . 

548. The gist of the offence of criminal conspiracy may consist in 
the agreement to do an act contraiy to public morals or decency, 
altoough such act may not of itself be criminal if done by only one 
person (m) 

A conspiracy to cheat and defraud is cnmmal, even though the 
act which it IS agreed to do is not ciiminal if done by one peison (n) 

A combination to injure a person without just cause or eicuseisa 
criminal conspiracy (o) 


(2) (yConnellv R {1S44), 11 01 & Fin 1&5, H L TamAL, 0 J , at p 281 
See it. V Ffncent (1889), 0 0 91 JnVertwv wve (XorcQ (176^, 4 fiorr 

2472, it was held that s conspiracy unong the offioeia m the army of the h^t India 
Oompany to resign their oummissione tomther was criminal It is onminal for 
two or more persons to combine to obtojin monev ua a leituid for procuring 
from the Qorerniuent the appointment of a person to a post in the pubUo 
semce (R v Pdhnan (1809), 2 Camp 229) But an indn tinent will not he 
againrt members of either House of Faniament for a conspiracy to make fake 
statements in the House of which they are members , such statemento are on 
the same footing aa speeches delivered m Parliament by members, which cannot 
be the foundation of any legal proceedings out of Parliament {Rx jtat h Wa$on 
(1869), L B 4 a B 673) 

(m) E(f, to conspire to prevent the bunal of a body {R v Vounrf (1784), i 
Wentworth's Pleadings, 219, cited m A t Lpun (1788), 2 Torm Bep 784), 
to brmg about a marriage by the use of violence, threats, contnvanca or 
some aimster means (A v Seward (1834), 1 Ad & El 706), to procure 
a woman to become a prostitute (A v Howell (1864), 4 F & F 160), to 
procure a woman to have lUioit connection with a man (A v Drhtvol (1763), 
3 Burr 1434, A v Orey(Iord) (1&82), 9 State Tr 127, A v Meare (1831), 
2 Den 79) As to the last two kinds of oonspunacv see now Oiiminal Law 
Amendment Act, 1886 (48 & 49 Vict o 69) ss 2, 3 

(n) A V IFar6tirton(1870),L B 10 0 B.274,atp 276. A v Aepinallime), 
2 ^ B D 48, C A , at p 69 As to conspiracy to defraud, see p toS, pout 

MR V Aarne/2(1881).140ox,0 O 608, atp 613 BeeQutnnv LeatAem, {IdOl"] 
A C 496, at p 610, Sweeney v Coots, [19071 AsO , per Lord liOBBDUSir, L O , at 
p 222 A eumhmation by persons engaged m trade to protect and eztmd then 
trade and increase tb«wr profits le not a conspiracy, if no unlawful means are 
employed, although it may result m injury toother pereons [Mogul Steamehp Oo 

V McOre^, Qow St Oo , [1892] A 0 26) But a combination by two or more 
pereons without jiutifioation or excuse to injure a man in his trade by inducing 
hia oustomers or aervants to break their contracts with him or not to deal with him 
or oontmue m his employment, or a combination of two or more persons without 
juatifioation to injure a workman by inducang emploaera not to employ him or 
not to continue to employ him, la a oonspiracy ana u punishable (Qumn v 
Leaihan, [1901] A 0 496, Chblan v Nattonal Anwdgamated Ledtourerr l/mon of 
Great ^tain and Irdand, [190^ 2 K. B 600, 0 A , Read v Fnendly SorvUi&f 
Qpmiteve Stonsmason<,[1902] 2 K B 732, C A , Soutti Wain Mvaerf Fedtrattm 

V Otcmorgan Otial Oo . A. C 289} As to the meaning of jliat “ cauhs and 
exeuae,” and aa to the oifEerenoe between a legitimate combination which injures 
Minfittr and a cnminal combination to injure another, see Mogtd BteamehtpOo r. 
MeOngor, GowSbOo (1889), 23 a B D 698, 0 A , jmtB oww. LJ,et p. 616 
Aa to oombuiatummany of the caaes before &e Conapuaey and Protectum 
of P rop e r ty Act, 18T6 (38 & 39 Viot c 86), are no longer anthonties (Oibun v. 
lajBton, [1891] 2 Q. B 646, jper Lord CJOUUIDUX, 0 J , at p. 660, and aee, too. 
Trade Dantes Act, 1906 (6 £dw 7. e. 47), ss 1, 2, 8) A malioioaa 
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M4 Easband and wife cannot alone oonvuut the erime of 
eonspiracj, as thej are deemed but one pereon in law, but they 
may commit the crime of conspiniig with others (p). 

545. As the cnme of conspiracy involves the agreement of two 
persons, if two persons are ^ed together for conspiring with one 
another, and there is no charge of conspirmg with anyone else, they 
must be both acquitted or bo& convict^ (g). 


Sub-Sbot. 

Mispriaioii of 546 If a pel son knows of a treason or felony that is being 
fei^? planned or committed, or has been committed, and without consent¬ 
ing to it conceals his knowledge and converts it mto a source of 
emolument to himself, he is guilty of misprision of treason or of 
felony, as the case may be (r) 


eombmation against a trader to nun him m his trade la indiotabla {R v 
Siertmg (1604), 1 Lav 125 , R v Ovpe (1719), 1 Stia 144, JZ. y Eedea (1783), 

1 Leach, 274, but see Mogul St&unB}i%p Go. y. McGregor, Goto & Co (1889), 
23 CL B, 1) 698, 0 A, per Fbt, hJJ , at p 632, and as to conepizaciea 
aiCecting trade, see p 662, poet) A combination to hiss an actor or to 
damn a play is mmctable (Jnoa (1768), 1 Bussell on Crimes, bth ed, 
496, CUford y Brandon (1810), 2 Camp 368, per Mahsfimj), GJ, at 
pp 369 and 372, Gregory y, Bnmtvnck (Duke) (1844), 6 Man & O 206, 
il7, 953, %1, 6 Wentworth’s Pleadings 443) It is tnminnl to conspire to 
(.barge a man falsely witia bemg the fatbur of a bastard child (R v Beat (1706; 

2 La Eajm 1107, R v Kmbeily {I6b2}, 1 1^6% 62, S C ntm R, v 
T%mherley (1663), 1 Keb 2o4, if y Armalrong (1677), 1 Vent 304), or to uguro 
a man by bnnging any false charge Against turn, whether such charge is of a 
(u-iminol offence or not (R r ifw^ (1762), 3 Burr 1320, R v Spragg (1760), 
2 Burr 993), but it is lawful to form assoeiations to prosecute felons and evm 
to put laws m force against pohtical offendsnrs {R y Murray (1823), Matthews, 
Digest of Onmmal Law, per Abbott, 0 J , at p 90} It is cnnunal to conspire 
to piefer au indictment for the purpose of extorting money, whether the charge 
bo true or iolse (d-(/ » Bfood (1680), T Eaym 417, A t AiHnerafm (1719), 
1 Stra 193, R y Molbngherry (1826), 4 B & C 329, if y. Jacoba (1845), 
1 Cot, 0 0 173) The falsity of the charge is only matenal as showing the 
bona or mala fidea of the prosecution {Ptppet y JSeam (1822), 6 B, & AJd 634) 
It IS criminal to conspire, wiUi mtent to injure a mmor and defraud him of his 
property, to bring about a marriage between bun and a common prostitute by 
means of a false oath and false princes (A y Serjeant (1826), By & M 362} 
It 18 a cnminal conspiracy for a man and woman to marry mthename of an o ther 
person for the purpose of roismg a speuous title to the estate of the person whose 
name is assumed (R. v Robtnaon (1746), 1 Leach, 37) Bemlde, a oombinatioii to 
insult and annoy a penon u mdiotable (see Mogul Steamehtp Co y McGregor 
Oow A Co , [leoSl A 0 25, par Lord Halsbubt, L 0 , at p 38) Accordmg to a 
dictum of Ijord £iJUS>'BOBOuaB, an uidiotment will not he for a oonspiraoy to 
depmw a man of an ofiioe in a trading company which is Ulegal because not 
meoiporated as the lawrequires (see R. v Stratton (1809) 1 Gamp 649, n } 

(p) 8ee 1 Hawk. PO.o 72, 8 8.Ay Wkatahouu (1862), 6 Cox, 0 (3 38 
husband and wife may be tried for a con^iraoy entered into by them before 
manuUM (A V Ab^tiwon, tupra) 

(?) Mannmg (1883), 12 a B I) 241, A y. Plummer, [19021 2 S. B 
8301 »w SCO A y Thompaon (1861), 16 Q. B 832 One person may tmgly be 
oonyiCtod of conspxnng with another person who has not been tned LB y 
A»»»«f4l»w(171Q), I gtra 198, A y NxckoU (1742), 13Best412, n , A e.Codct 
(182Q, 3%&0 688, A y. Aennesfc (1843), 6Q.B 49, A. y AArame ^862^ 
2^1 0 Zfc £. 881,0 a B , R^nr. Bugutd (1906), 76 L J (*. b) 470,0 0. B.) 
The other eottspirator may be tried afterward^ but if he u acquitt^ the first 
oonyiction eannot stand (A y Cook* eupra, A y. Afumnwr, supra) 

(r) As te musmsion m treason, see titie OossnnmoKAi. Law, ToL VL^ 
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Part II.—Original Criminal Jurisdictions. 

Sect. 1.— CourU of Ordmary Cnmmal JuiudictHm. iioT.i, 

COQltlOt 

547. The courts which exercise original crimmal jurisdiotioot Ordlniif 
and which administer the ordinary onsunal law in England, are the _ 
following —^(1) The High Gonrt of Parliament, (2) the King's 
Bench Division of the High Court of Justice, (3) the Courts of (Mninai 
Assize and of Oyer and Terminer and General Gaol Delivery; 

(4) the Central Criminal Court, (5) the Courts of Quarter Sessions 
of the Peace, (6) the Courts of JusUces of the Peace sitting ui petty 
sessions. The ^st four are superior courts, the remaimng two are 
inferior couits All except the last are courts of record. 

SvB'Seot 1 —Stgh Ckmrt if ParhaiMnt, 


548. The High Court of Parliament (0 is the supreme court PaiUameat, 
in the kingdom, and has power to tty "groat and enormous 
ofTcnders,” whether loids or commoners, by the process of 
impeachment. 

Li impeachment the House of Commons, acting as the most impeach, 
solemn grand inquest of the kingdom, presents the offender for 
trial by the House of Lords, who sit as judges under the presidency 
of the Lord High Steward, if a peer is impeached, or of the Lord 
Chancellor or Speaker of the House of Lords, if a commoner is 
impeached (u) 

The trial is conducted by managers appointed by the House of Frooednn. 
Commons, who draw up articles of impeachment, the trial is 
governed by the geneial prmciples of the criminal law, but matters of 
procedure are determined by the law of Parhament (v). 


p 3S3, and Ji v Thtstttwood (1820), 33 State Tr 681, per Abbott, 0 J , at p 690, 
Tricd» of ikt Segiadea (1600). 5 State Tr 047, at p 885 , M V Tonye (1662), 
6 State Tx 226, n , B y Walad (1683), 9 State Tr 519, at p 553, and ntat. 1 Jb 2 
Ph. & M. 0 10) As to imapnaion of felony, see Froceecunge under a Special 
Qomnussion for the County of Tork (1813), 31 State Tr, the charge of Tnoursoir, 
B, at p> 969, Wtihami v Bayhjf (i86b), L £. 1 H. L. 200, per Lord 
WxSTBiTST, at p 220, where it u said that the words “nu^nnon of 
felony *’ hare now “ aomowhat passed into desuetade ” There is no modem 
instance of any prosecution either for mupnsion of treason or for misprision of 
fehmj, see p 503, pott, as to infants, see note (g), p 240, ante. 

(•) For Court of Cximinal Appeal, eee p 432, pewf, and title OouBis, p 91, 
onto 

(f) See title CoUBTs, p 20, ante. 

\u) Anton, Law and Custom of the Constitution, 4th ed., 1,364. See also 
tiiw Courts, p 19, ante 

(v) See 4 ^ Com 856 Bepoct made on the 30th Apnl, 1794, from the 
Committee of the House of Ooramons appointed to inqwot the Lords' Journals 
rdatire to their proceedings on the tnal of Vfamn. Hastings (Works of iidmand 
Burke, ed. 1826 (Bivmgton), Yol XIY, 289, 294, 304, 355) Acts of nttamdsr 
and of paisa and pen&iea, although mrolring oentenoe and pun^hment, are 
lepa^re in form,, the parties concerned, however, are admitted to dsfand 
thsmaelrsa by oouneed end witnesses before both Houses (Esskine May, Faiha- 
BDantaryltiBetiee, liaied,670). SuchAetaareaewbiwoiondDotaaeseeatuai 
^ of those already m bemg (4 B1 Com 25Q. 
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The House of Lords has also original jmisdietion to try peers 
indicted foi treason or felony (m’). 

Sub-Seot 2 — Mtqh Court of Jutiua—Ktng'B Bench IHviUon 

549 The King’s Bench Division of the High Court of Justice (a) 
on its Grown side has cognisatice of all eruninal causes from treason 
down to the most trivial misdeiineanour or breach of the peace (V) 
It 18 a permanent court of oyerNand termmer, and is the pnncipal 
court of criminal jurisdiction (c) \ln addition to an original juris¬ 
diction to try mdictments found b^-.^e grand jury of the oountieB 
of London and Middlesex (d) it has jurisdiction to try indictments 
removed into it by writ of c&rtioran, to tr^^l^formations for certam 
misdemeanours, hied ex o^cto by the Attorney’General or by the 
Master of the Crown Office on the suggestioiT of * pnvate 
individual (e) 

The King’s Bench Division of the High Court of Justice is the 

only court before which a corporation can bo tiled on indictment, 

as only in that court can a corpoiation plead by attorney)* 

18 the only way in which a coipoiation can plead at all (/j^* 

c 


Sob-Sbot 3 —CuurU of Asitie, Oyer and Terminer, and Oaol 2)«/? 


AHiM 

eoorta 


550 The courts of assize and of oyer and teiminci and 
gaol delivery aie courts which aie held at regular intervals ui^^^'^ 
royal commissions m eveiy county or assize district of Englair?^* 
except Middlesex, the City of London, and other counties and pait ^ 
of counties within the district of the Central Criminal Court (g) \ 
Separate commissions are made out foi each county and for each ' 
county of a city and assize district on each circuit 
The commission of oyer and terminer gives the persons named in 


(yi) ,Seo p 270, poet 

{a) l)oe title CoviiTS, p 56, ante 

(/)} 4 111 Oom 262, Judicature Act, 1873 (36 A 37 Vict c 66), s. $4 
(c) It has a speciul and pwniliar junsdiotion over treasons oomnutted abroad 
(see R V Lynch (1603), Omoial Beport), and over cnminal and fraudulent acts 
committed by persons m public employment abroad in the exexciae of their 
employment, and over the offence of wilfully uegleotmg or delaying to dehver or 
trausnut writs for the election of memhete of Farbament (Parhar^tary Wnts 
Act, 1813 (5J Geo 3, o 89), e 6) See also B. v £yre (1868), L. 2t 3 Q B 
487 


(d) See ff. V CWro (1674), L E. 9 Q B 350 It is not necessary to sommon 
a grand jury, unless the Master of the Grown Gffloe has before the fourth day 
of the sittings received notice of some busmess intended to be hrotmht before 
thmn (Middlesex Grand Junes Act, 1872 (35 & 36 YioL o 52, and see Local 
Government Act, 1888 (51 & 62 Yiot o. 41), a. 89 (8), B. 8 C., Jan 15, 1908) 
M fieep 829, MMf 

(/) Bee S. V Birmtnghcm and OUnteuter Rad Co (1840), 9 0 ft F 469 
an uAfltnient » found dsewhore against a ooiporabon, the pro^ course is . 
remove the mdiotment by cffftoran (tbtd) See also bUe CkiavoBAtioirm, 
YoIYnL,p 892 2 

(y) For A Uet of the dponits, see btle Bajrbibtibs, Yol II, p 
Assuae axe held at o^rtaiui towna on the NorSism and North-fiastaK 
eironita four tunes a year , on the other areaitB Gnee tunes a yeair As V 
the datfs lor IgiUihg fiMm, see Order in Coonttl of 19th March, 1908, 
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the flommiSBion aatfliority to hour and dotormme aB trM^ns, 
leloaues and sr^emeanonrB committed 'Within the oountgr, oity« or 
district named m the oommiBSion, the commission ot gaol dalivery 
empowers the oommissionere to try and deliver every pri«HMr who 
18 m the gaol awaiting tual, or has been committed to the gaol, 
when they arrive at the circuit town (h). 

The commisrion of assize relates partly to civil and partly to 
criminal matteis, and enables the persons theiem named toerercise 
any oml and criminal jurisdiction capable of being ezeicised by 
High Court of Justice (t). 

The King may grant special commissions ot oyer and terminer 
and gaol delivery to particular places, or for the trial of particular 
persons. 

6fil. For London and the adjacent district a special court of oyer 
and terminer and gaol delivery is provided in the Central Criminal 
Court (fc). 


SuB-Ssor 4.— Court* of Quarter SeMioni, 

552 The courts of quarter sessions of the peace are inferior 
comts of record In counties they are composed of joslioes, who sit 
toother under the commission of the peace issued for the county 
to try certain mdictable offences (Z). In boroughs which have a 
sepal ate court of quarter sessions, and which come under the 
Mumcipal Corporations Act, 1882 (m), the couit is held by the 
recorder, and he is the sole judge (n) 


4ih April, I DOS, p 01 Bee nlso Older m Gounul of 28lh June, IDOD {Lmidm 
OasKUCt July 2, 1909), and p. 72, afde 

(A) 4 B1 Com 267 But sea nov the Ansizea Belief Act, 1889 (62 & 63 Vicl 
o 12), el A court of nyer and terminer or general gaol delivery le not now 
required to deliver from gaol a person who has bet i oornimttra for trial at 
quarter aeasiona, unless the High Court of Justioe so directs, or unless the 
person u not tried at the next court of quarter sessions after his committal 
, so 1, 3) Under the oomnussions of oyer and terminer and gaol 
lelivery tho commisMoners can proceed not only upon indictments found at the 
same assizes, hut also upon mdiotments found at previous assinw and upon 
indictments found at quarter sessions which have been removed to the asMi/es, 
either because they are not triable at quarter seesione, oi Ijocauso the court 
of quarter Beenons has made a special order for their removal Beep 268 (note), 
pool 

(•) See also Judicature Act, 1873(30 & 37 Yict c 66), s 16 (11), s 20, 
making assize courts a branch of the High Court A oomnuasioner ot assirn 
appomted in pursuance of s 29 of the Act, when engaged m the exercise of 
any jnnediction aseigned to hun in pursuance of the Act, is to be deemed to Im 
a court of the High Court of Justioe (see B v Dudley (1884), 14 Q B D 27 >, 
660 , JZ V Parke, [190J] 2 K B* 432, jwr Winui, J , at p 436) See sIho 
title OoUBTB, p 72, ante 

(h) As to tibie Central Criminal Court, see title Covbts, p 87, ante 

(0 For Oourta of Quaiter SessionB, see titles CoiTBXS, p 82, auie, VA<irs- 
tBaXBB. For tim present form of the oommusiim of the ]Maoe in oonntuji, see 
Btatnto^ Boles uri Orders Bevued, Tol 11, Clerk of the Crown in < iianrery, 
pi. 10 1^ Keen v. JZ (1847), 10 Q. B 928 In quarter sessions iii i-nanties 

two ittshces at the least be present to form a court. 

(m}46ft4eFiet^ 60,8 162 , , . 

(«) Ikid, a 166 Ihe City of London does not oome under fha Momclpal 
^ Oorpoialiiiiis Act, 1882 (46 g 46 Yict. e. 60) (see s 6 of that Act and 

U b —lit Jf 
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.Cbhoi^al liAw Aim Pboobdubi. 

Bub-Sect 6-nTiutues of ihe Peau, 

563. The ooarts of juBtices of the peace sitting in petty seBnons 
Aio inferior courts composed of justices sitting either as a court 
of summary lurisdiction or to hold a prehmina^ mquiry when 
A person m charged with an indictable offence When so sittnig 
justices act without the intervention of a jury (o). 


the Mumapal OorporatiouR Act, 1836 (6 & 6 Will 4, c 7Q, ■ 1 snd 
Bi bods A and B) 11 has a court of qua^r sessions of the peace, the judges 
of which aie the Lord Mayor, Recorder, and aldermen (see Charter of Charles I 
of 163S, Charter of Geoiee II, 1741, Histoncal Chaiters etc of the City of 
Jjondon, pp 170 and 290j, but their power to try indiotmonts in felonies and 
nusdemoanours of a senous nature was taken awav by s 17 of the Central 
Cnininal Court Act, 1834 (4 A 5 Will 4, c 36) Indictments may still ho 
preferred and found at those sessions (see s 19) The court chiefly sits now 
to hear appeals (see Polbng, Laws and Customs of the City of London, p 217, 
and SCO Local Gtovernmeut Act, 1888 (51 & 52 Yiot o 41), a 40 (3), s 41, 
s 42 (13), 8 100, definition of “quarter Bossions") 

Tho courts of quarter sessions hare authontr over all common law offences 
against tho peace which are not expressly withdiawn from them (see Quarter 
^ssions Act, 1842 (6 A 6 Vict c 38), s 1), and, it seems over all offences 
iigninst any statute made tonceruing the jH'aoe (A r A/sop (1601), 4 Mod Rep 
40 piT Hour, C J , at p 61) Jt seems a matter of some doubt to what eiAent 
tlioy ha\o jurisdiction over offences newly cieated by statute which do not affect 
the poiico, and which do not oxpiessly nr by implication give them or deprive 
them of juiisdiohun (see 4 Bl Com 268, /i v Uugga (1694) 4 Mod Hop 370, 
/? V (1705), 2 Ijd Raym 1141, 11 v Tumn^on (1711), 1 Salk 406, 
Com Dig Justices of Peace, B, 3, ^ v Cock (1815), 4 M A 8 71) If an 
indiotmont is ioiiiid at quarter sessions foi a crime which the oouii has no 
lunsdictiuii to try, the piopei onuise is to transmit it to tho assizes for trial 
thoio (see Assi/es Relief Act, 1889 (62 A 63 Vict c 12), s 5 , Central Orinunal 
Court Act, 1834 (4 A 6 Will 4, ( ,16), s 19), an ludutment that is so trans¬ 
mitted must bo tiled at the assizes {H v Wethcrrll (1819), Buss A Ry 381), and 
no order cau lie mado, oi is noedm, to require the clerk of the peace of the 
county, whole the ludatmont is found, to return it to the clerk of assize (IZ v 
midiiiau (1872), 12 Cox, 0 0 354) 

It was held before the Judicature Ait, 1873 (36 A 3? Vict c 66), that 
the authoiityof quaitor sessions, whether for a county or a borough, is not 
in law deteixninoa or suspended by the coming of the judges into the county 
under their oonuniseions of assum, oyer and terminer, and general gaol dehveiy, 
but that it would be inconsistent and improper that courts of quarter sessions 
shoidd bo held concurrently with the aiMUzee for the same county {Simth v B. 
(1849), 13 Q. B 738), see 8 0 A P. 790). But queen whether the effect of 
8 29 of that Act is not to alter the law, so that the authonty of quarter 
sessions would be now determined or suspended (SmilA v Jt , eupra, at p 741), 
but as to quaiter sesBions in the district of the Central Criminal Court, see 
the Central Criminal Court Act, 1834 (4 A 6 Will 4, c Sb), s 21 

(e) 6eq also titles OotFBTS, p 74, ante , Maoistjbjlixs The powers of 
juices are defined by the Indictable Offences Act, 1848 (11 A 12 yiot o. 42), 
and the Sununaiy Junsdiotion Acte (11 A 12 Vict o. 43 , 20 A 21 Vict & 43, 
93 A 27 YioL o 77, 42 A 43 Yiot. e 49 , 47 A 48 Yust o 43, 62 A 63 Yiot 
0 . 22), see title Maoistbatbs Even indictable offences can m some oases 
bs Bonunanly dealt with by justices If a child (i s a person who u the opuuon 
of Qia court before whom he is brought is under the age of fourteen) is 
oharged before a court of Bummary junadiotian with an mdiotable offence otoer 
than hMticide, the oourt may deal with it eammarily, li it thinks it ea^edient 
and if the parent or guardian of (he child when informed by the oourt of the 
right to hove the chud tued by a jury does not object (Summaiy Junsdiotum 
Act, 1879 (48 A 43 Yiot o 49), sa 10. 49. COuldzaii Ad, 1908 (fi Edw. 7, 
o 67), a. 19^ Thare ate similar powers to deal samiiianly with a ** yataa 
person*' £lia a peiBon who ia the opinion of the court before whom hem 



Pabt'H.—>( htTGmAL Oaihikal JtmiscionoK. 


Bbcx. 2.—Courts of Special (Mndnal JuritdicUon, 

Bdb-Seot* 1 — Goronen^ (hurts 

554. The coroner’s court is a common law court of record, 
the function of which m crinunal matters is to inquire into the 
cause of the death of any person whose dead body is lying witom 
the coroner's junsdiclson, if there is reasonable cause to suspect 
toat such pmon has died a violent or an unnatural death or a 
sudden death the cause of which is unknown, oi has died in prison. 


Bbot 9. 

Ooiutsof 

fipeolsl 

Jurlsdioticsi 

Coitmer’i 

Qonrt. 


brought IS of the age of fourteen and under the age of sute(>n) charged with 
an indictable oflenoe other than hoimoide, if the young poieou coneenta to be 
Bununanly dealt with (tbtd .ns 11,49, 81101010 x 7 Jurudiotion Act, 1899 (02 & 08 
Yict 0 22), 8 2 , Clmdien Act, 190S (S Edw 7, c 67), s 128) An adult (< r 
a person who m the opinion of the court is sixteen years old or more) who is 
charged witdi certain indictable oflenoes may be dealt with summarily, if he 
pleads guilty, if he does not plead guilty but oousonte to bo dealt wiUi 
eummarily, he may be dealt with summarily, if the yolue of the property takeu 
or obtomed or the dumam done does not exceed 40« The indictable offences 
m question are simple larceny or an offence puniahahlo as simple loroeii^ , 
larceny from the peison, larceny by a clerk or servant, emberzlouiMit, 
receiving stolon goods, aiding abuttmg etc the commiHeiou of simple Ian ony 
etc , attempting to commit simple Iciceny etc , obtaining or attempting to 
obtain a chattel etc by falsa pretences, unlawfully and maliciously setting 
hre to a wood (Summaiy Junadictmu Act, 1879 (42 & 48 YioU c. 4^ ss 12, 1 1 . 
and Schedule, and Summary Juiisdictiou Act, 1H99 (02 A 61 Vict c 22), 
Schedule) A court of siuumaiy juiiwlittion, with the conwuit of an adult, 
may deal summanly with an indecent assault upon a person who in the opinion 
of the oourt is under the of sixteen years (Ohildren Act, 1008 (8 Edw 7, 
a 67), s 128 and Sohod II A oourt of summary lunsdiotion, with the 
consent of the accused, may deal summanly with a charge against a proprietor, 
pubhsher, editor, or any pei-sou lesponeihle for the puhhoation of a newspaper, 
for a libel published m the newspaper, it the court is of opinion that, tnough 
the person charged is shown to have been guilty, the liM was of a trivial 
character and that the offence may ho adequately punished by a fine nut 
exceeding £'A0 (Newf<papei fiibel and Registtataon A<t, 1881 (11 A 4A Yict 
C €0), s 6 ) Offences mentioned in tlie First Hchedulu 0 the Inebtiatos Act, 
1898 (61 A 62 Yict c 60), may also, with tho consent oi the ocousod, be dealt 
with Bummanlv (a 2 (2)) An adult who is charged before a court of summary 
juTisdiotion with an indictable offence with which the cuuit could deal 
eummanly, if tho adult pleaded guilty or consented, but who lius been previously 
convicted, and is m consequence liable to puoishxpent by penal servitude for the 
offonce with which he is charged, cannot ho sttinmanly dealt with (Summary 
Jvnsdiotion Act, 1879 (42 A 43 Yict e 49), s 14^ Ah regards all indictable 
offenoes with which justices cannot deal Hummanly, tliey hear the witnesscK, 
take their dejtositionB in writing, and, if they decide to commit for trial 
bind tihe prosorutor and witnesses to attend at the court before which the 
prisoner is to he tned. In eases whidi mav be tried either at quarter sossionH 
or at assizes, the jnshcps have thus the poaer of doRignating tho court whn h is 
to try the accused (Assizee Bdief Act, 1680 (62 & 63 Vi(t c 12), s 1, and nee 
p J26, post) As regards offences not properly indictable with which 1 h>« 
lostioee may deal summanly, a defendant tnuv in cases whuto he m linhlo t'> 
twi pTUMnmamt for a term exceeding three months chum to be tned by a jnn , 
xf a defendant §0 daim, he must be indicted (SummatT JunsdicUon Act, 1679 
(43 4;4SYicic 49), s 17) There axe other casee of offmieee panishahle on 
suxnzaaxy oonviottoa m which a defendant may elect to be tned on iiido iuient 
(see^M ,Con«>iraeyaDdProtectionofPr^rtyAet,1876(d8&J9Yict o 60),s 9, 
MBs ^Midiaa Marks Act, 1887 (60 A 61 Yiet. e. 38), e 2 ( 6 ) In such a case a 
deiiiidant must be told that he has a ngbt to be toed by a jury, and if h« is not 
told and la oonvusted, the convichon » bad (it v ChekshoU (1898), 67 Ji J (0> 9 } 
467; Ji y fieesip, f1606] 1 E B 849} By. Ahivtsr (1896) 64 li J (W.o} 9, 
was duappcovel (ff in jS v Bsubtj^ supra 
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8 bqt*2 

OmtBof 



JnriBdiotioa. 


Coort of 
the King In 
PullaaieDt 


Conrta of the 
nniTenities 
of Oxford and 
Oambndga. 


or in Buch plooe and io sueh circnmstanoeB as to require an mqneti 
10 pursuance of anj Act of Parliament (p). 

SijU-Seot, 2 —jSpeciaf Tnbunalt 

555 There aie ceitam tribunals which only have jansdictfon 
over particular classes of pereons A man can only he tiied 
by hiB peers or equals, and therefore a peer who is mdicted for 
treason or felony or misprision of treason or felony can only be tried 
by peers (g). 

If Parliament is sitting, the trial is m the conit of the King in 
Parliament, if it is not sitting, it is befoie the couit of the Lord 
High Steward of Gieat Britain, who is appointed pro hdc i tre onlj' 

Where the trial is before the King in Parliament, a Lord High 
Steward is also appointed, but he is lather a speaker pro tempore 
or chairman of the court than judge (r) 

556 The courts of the chancellors of the Universities of Oxford 
and Cambndge have juiisdiction to try misdemeanours committed 
by resident members of the university and their servants. 

If a prosecution for any such misdemeanour is commenced in 
the ordinal y courts, the chancellor of the univeisity may claim 
cognisance of the offence, and if the claim is made in due time and 
form, the case is withdrawn to the jurisdiction of the university 
court («) 

The chancellois of the univeisities, acting through then vice- 
chancellors, have also a specul powei of an eating and imprisoning 
females suspectod of immorality and found consoiting ifvith under- 
ginduates of the university (/) 


(p ) C'oiouere Act, 1887 (50 A. 51 Yict. c 
rill.p 2.1 
Tlio 


71), s 1 bee title Coronebs, Yul 
2.19 

( 7 ) Tho privilege cannot Im waived (3 Oo lust 30, UncreN (Lord) Com 
(15 ), Kel 5C) It extends to poors undei age, Sootcb and Insh peers, alihough 
they havo no seat in the Uouse of Loids, peeresses by birth ana by inama«, 
and the widow of a peer, unless she is subseq^uently marned to a commoner (I B1 
Com 262) The mivilege does not extend to Bishops,who, even if they have a seat 
in the House of Lords, are not peers by virtue of their office, but are triable as 
cominonera (iitnOEiue May, Parliamenta^ Practice, 11th ed., p 669} The indict¬ 
ment for treason oi felony or misprision of tieason or felony must first be found 
111 a court of oyer uud tenunor or general nol delivery or a court of quarter 
soHsions wbioh baa juiisdiotion over the oneuce, imd must then be removed by 
cet hvrart (3 Oo Inst 28) 

(t) 4 Bl Oom 258 Por a modem instance of a trial befoie the ELing in 
Paiuament, see RmBell’t {Ear}) Cate, [1901] A C 446 As to both those courts, 
see titlsODUnTB, pp 19, 26, mut 

{$) See 13 Ell* c. 29 CasHe v Ltihjield (1670), Hard 605, Wettei r 
SPrahem 0740). Willes, 2H Kendrtcl s Kymston (1764), 1 Wm Bl 454, 
ffttiftn r Long (1766), 2 Wila. dlO, R v Agar (1772), 5 Burr 2820, R v 
ImMtige (1780), 2 J)oag (k b ) 5dl, v Brtacmdon (1809), 11 Sai^ 543, 

JEHrdsme v Mmoitard (1810), 12 East, 12, Thornton v Ford (1812), 15 East, 634, 
V irAiUtHg/uiin (18S6L 16 Q. B D 761 As rogMa C^bndge, tite 
ngbi to claim oognisnuco is umited to proceedings in wwch a member the 
umjrsnlty m a paitv (('umbndge Award Act, 1856 (19 Ykt. e. xvu 1, s 18). Jn 
oases of posaon, feloni md maThem, if oognisanoe is dsimed, me offeoos is 
tried m mo oomt of the Lord Hi|^ Steward of the umraufy sod a jury (see 
4 Bl Oom 275) See further title OoUBXS, pp 149 and 187 ante 
(t) See ▼ AVetNe (1861), 10 0 B (K a ) 523, JSas parte Ikum Sopdamt 
(1891), 61^ 9. (Q B ) 240, Umvecsittea Act, 1825 (6 (Ho 4, c 87). 



Pa&t }I.^]tioiNAL OanciwAi. j0Bi$DicTioir. f$i 

567. Criminal juiudietiou m regard to offences which are amr.l; 
punishable, and offences which are not punishable, by the ordinary Ooortts^^ > 
courts 18 exercised over persons subject to military law by eourts- SpetM 
martial instituted under the Army Act, 1651 («t), but such persons 
are not exempt from the jurisdiction of the oidinary courts in JWiB^ooa 
cases where both the ordinary courts and the oourts-inartial have Conrtii. 
jnnsdiotion (v). msrti*! 


As regards persons subject to naval law, a similai jurisdiotum HetaI conrti 
is exercised by courts constituted under the Naval Discipline Act, 

1866 (w), bnt this jurisdiction does not exclude that of the ordinary 
civil courts (a) 

Military and naval courts are not bound by the ordinal y cnminal 
law, except in so far as that law has been incorpoiated in the Acts 
which authoi ise the establishment of snch oouits (6). Such courts, 
however, are subject to the controlling authority of the High Court 
of Justice, which will be exetcised if they exceed their juiisdictiou(c) 

658 The ecclesiastical courts, which exercise a juiisdiotion EeeiailMHcEl 
of a criminal nature over the clergy and other luembeis of the <»>art« 
Church of England, do not admmistei the ciiimnal law of the 

realm, but proceed according to the canon law oi the special 
statutes which give these courts juiisdiction (d) 

Sect 8 —The Limits of Cnminal Junt,dietton 

659 English couits exercise criminal jurisdiction (1) m respect rmoMOTM 
of acts done by all peisons, whethei British subjects oi aliens, 

within the teiiitoiy of England, or on boaid a liiitish ship on the 
high seas, or in plcuses whore great ships generally go, or on the open (onrtH 
sea within the territorial waters of the King’s dominions, (2) m 
lespect of acts done by British subjects on land abroad, or on any 
ship on the high seas which is not Biitisfa 

Jurisdiction in respect of acts committed in }• ngland is the juris¬ 
diction of the common law Jnrisdiction in lespect of acts committed 
on board a Biitish ship on the high seas is the Adniiialty juiisdic¬ 
tion Jurisdiction in respect of acts committed elsewhere is 
deiived from statute (e). 

(«) 44 & 45 Yict c. 68, sb 69, TO 

(v) Ibtd , a 162 , BLiid aee title CoUBTS, p 108, ante, 

(w) 29 & 30 YiOb o 109, aa 56, 68 

la) Naval Dumpline Aat, 1866 (29 St 30 Yict o. 109), s 101. 

hj See title OouBiw, p. 97, anU 

(e) SeeOnintv ^Wd(1792), 2 ^ Bl 69, atp 100 Ae to Imbdi^ m respect 
of acts done Holder martial law, aee JE%jDarl«Jtfarai«, [10021A C 100, F C , charge 
of CooEBOBK, 0 J , to the grand jtuy m Jit v Ndttm (1807), ed by IT Oockburu. 
chuge of Biaoxbubii, J , to the gnuid jtiry m A v Byre (1868), reported hv 
W. F. Fmlaeon, 56; PhiOtipt v Eyre (1870), L £ 6 Q B. 1, £x Cb , A V. 

Ihoey, Introteobon to the Study of the Lawa of the Conetitation, 7th od , 6i8 

(d) See title Eooumiastical Law 

(e) Matleod r JL.-G for New South ITa/ae, [1891] A 0 466, P 0 All enme is 

looiL She junadiotum oyer the enme bdonge to the ooantry where the enne 
M enmmutted, and exoept over British the Emg ana the Legulalaspb 

hava no power out of this country (ihtdL, jmt Lord HxuaxntT, L 0, at p 468); 

Stnlsr Atrdyof Bvnyh v Bajah o/ ForAttofe, [1894] A. 0 670. P 0., 

Lord SaaBOBint, at p. 688, Baditehe Andin tHia Soda Fdbrik v thut* Chemietl 
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SuB-Sscr 1 —Common Low Junadidtoitm 

660 Aft eommon law the exercise of onminal jnnBdiction is 
limited to Climes committed within the land of England with its 
poits and harbours, bays, gulfs and estusuies, and so mueb of the 
outer coast as extends to low-water mark(/) The courts of 
common law have always exercised jurisdiction over all persons 
who committed crimes withm these limits, whether such persons 
were subjects of the King or resident ahens or mere casual and 
temporary alien visitors (t;) In respect of acts done outside 
those limits there was no jui isdiction at common law {h) 


Worhi, [1898] A 0 200 The junsdichon over acts done on a Bntiah ship u 
foundea on the lit (inn tJiat "a elup which bears a nation's flag is to be treated 
as a p irt of the territory of that nation ” {B v Andermm (1868), L R 1 
COR Ibl, per Blackburn, J , at p lb3, and per Bovill, G J , at p 16b, 
Forbra V Cochrane (1824), 2 B & C 44b, at p 464, and at p 467, but see R v 
Lenlet/ (1860), Bell, 0 0 220, per Eule, 0 J , at p 233, "although an Engbsh 
ship in some respects ourrips with her the laws of her oonntry in the tern 
tonal wutors of a foreign state, yet m other resmcts she is subject to the 
laws of that state as to acts done to the subjects thereof ” The jnnsdictioii 
over Bntish subjects in lespect ol acts cximnutted abioad is purely statutoiy, 
and iH based on the allcgianonof ibe subject to the Sovereign, and on the power 
nt the Sovereign, by reison of this allegiance, to pass laws foi the regulation of 
the londuct of subjects wheieyor they are See Swsaca: Feerage Case (1844) 11 
01 & Em 83, n Ti, per Tindai, 0 J , at p 146 Apart from statute the general 
pnnciplo of critninu juiispnideuce is that the quality of an act depends ou the 
law of the place where it is done (A -G far the Vdony of Bong Kong v Kwok- 
a-Stng (1873), L K 6 P C 179, per Mellish, L J , at p 109) 

(/) jR V Kegn (1876), 2 Ea 1) 6 ,>, C 0 R,atp 162 England mcludes 
Wales (stat 27 Hen 8, o 26), but does not mdude Scotland, Leland, the Isle 
of Man and the Channel Islands See Be Mitchell, Ex parte Cunningham (1884), 
13Q B D 418 C A 

i g) R r Keyn, supra, at p 160 

h) Ibid , at p 168 For the purposes of cnminal jurisdiction, an act may be 
regarded cm done within Engliui tenitory, although the person who did the 
act may be outside the terntort, for instemee, a person whe^ bemg abroad, pro* 
omes on agent to oominit a crime ui England is doomed to commit an act in 
England (a. v Bnsac (1803\ 4 East, 164, ilfr Juetice Jbhnaon'e Gate (1805), 29 
State Tr 81, at pp 462, 499) If a jierson, being outside England, sends to 
England by post or otheiwise with a onnunal mtent a fraudulent document or 
a libellous or obscene publication, bo commits an act m England for which he 
IB amenable to English junsdirtion (3 v Jfunton (1793), 1 £ro 62, R. t 
Ohphant, [1906] 2KB 67.00R,Rv Burdai (1820), 4 B & Aid 95, R v. 
Jh Afurwy, [1907] 1 K B 888. OCR) Sudi a person, even though a foreimar, 
can be tned if he comes to Eimlond {R r Be Mamy, mpra, B v Oh^^nt, 
[1005][ 2,KB67, COR) Ifa person, being outside Engbsh territory, were 
intentionally to fire at and kill a person m Engbsh temtory in sindi a maxmCT 
that the act amounts to murder, the person who bred oould oe tned for murder 
in Rnelaod (R v Coombes (178o), 1 Leach, 388, and see R v Bogere (1877), 3 
CI.B.L 26,0 C R, per Field, L, at p 34), Ofiences against the Person A^ 
{24 A 25 Yict a 100), s 10 (but see Saduchi AmUn und Soda Fabnk 
V. Satde Chemical Workt, [1896] A. 0 200, at p 204) Queere, whether the 
same ml* would apply to manslaughter by negbgeuoe (see R v. Keyn (1876), 
2 Ee. D C Cl at p 2S4). A person who makes a false representation 
outside Bni^d, and bj means of such representation obtains goods in Eng^iand, 
may be tiw in Englimd for dm enme of obtaining goods false prateooss 
(B V Khs, [1899] 1 Q. B 230|, 0 0 R.) If the folss ropresanti^ion is made 
oy a letter wnftten and posted in England, but sent to an address ohroad, mad 
numej is Itymeans of sWOh a letter emit from abroad to and received in England, 
a onme IS othnxnittedwMch is triable in England (R.T*HofcRsi (1883), 12Q.B.D. 
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SvB'Slor 2,r-‘Adtmr«tUjf Jurudietton, 

661. All acts done on a British ship, dther on the high seas or 
in places where great ships go, are sabjeet to the Admiraltj ]|nri8o 
diction, whether sach acts are done by Bntish subjeetf or by 
foreigners (t) 

An act done on the high seas, bat not on an English ship, is not, 
apart from statute, the subject of Admiralty jurisdiction, except 
in the case of piracy jure gentimi, which is tnaole and piinishablo 
everywhere, no matter where or by whom it is committed (A;). 


23, C 0 B.}, see p 281, po»t If an act is done by a foreigner outside England, 
and neither in English temtonal waters nor on a British ship, the foreigner is not 
amenable to Enghsh criminal jurisdiction, altboagh some consequence of the act 
may tabs place m England, eg % foreigner strikes someone abroad and the 
peison struck oomos to England and dies of the blow, there u no crime wluoh is 
cogmsable m England (£ v Imbu (1857), 1 Dears & B 182, and see A y 
D^do (1807), 1 Taunt 26 , B y MistU)a (1836), 7 0 & P 468) S 10 of the 
Offences against the Forsou Act, 1861 (24 A lo Yiot. c 100), has apparently 
no effect m a cose of this kind (see note {9) on p 289, post) But the case wiU 
be otherwise where the not is a contmuous one, sumo part of which is doomed to 
be performed in this conn tty (see Ji y l)f Mamy and other oases cited mma) 
An alien enemy who comes mto tho realm m a hostile way cannot be tned for 
treason, for tho essence of that crime is violation of tne allegiance which a 
subject or resident or commorant alien owes to the Sovoioign, but which an 
ahen enemy does not owe {Perkin Warbeek'a Case (1500), 7 Co Bep 6 b) But 
an alien enemy who is a prisoner of war may, it seems, eominit crimes foi which 
he 18 triable and punishable here (sue Mohert'a (Ja«e (1756), Fost 188, n , wad 
the observations of Xiord Eu:<XIIB 0K0(70II, 0 J , m A v Johmn (1806), 6 
East, 563, at p 593, and Sauvajot'a and Aoow'a Caaea, cited m 22 v Depardo, 
mpra, at p 32 

(t) See B y Anderaon (1868), L B 1 G 0 B 161, R v Ketjn (1876), 2 
Ex D 63, 0 0 B., at p 162, R v Obrr (1882), 10 Q B D 76, 0 0 B , 
R y Alien (1837), 1 Mood 0 0 494 , Offences at Sea Act, 1636 (28 Hen 8, 
~ ~ y Anderaon, aapra, it was held that an American oitiren 

Sntish ship was nghtly convioted at the Central Cnnunal 
manslaugnter of another Amonoan citiison serving on the 
same ship m the nver Ghuonne within French tomtory about ninety miles 
from the sea, but at a place where the tide ebbed and flowed and great ships 
went. And m 22 y Carr, supra (which was decided at a time when it was no 
offence to receive in England goods that had been stolon abroad, see p 680, 
it was h^ that a larceny committed on board a British ship while she 
was Ij^g afloat in the nver Maas at Botterdam, and moored to tho quay in a 
plack where large vessels usually lay, was an act that took place within the 
jonsdiotion of the Admiralty, and that persons who recoired the stolen goods in 
England could be tned at the Central Orumnsl Oourb A hulk which retains 
the general wpomtments of a Bntuh ship, which is registered as a Bntish ship 
and hoists the Bntish ensign, but which is used as a floating warehouse, is 
sufficiently a Bntish ship to be within the Admiralty junsdiction {B v 
Armstrong (1876), 13 Oox, C 0 184) It is not necessary tlmt the orunmai ait 
riionld be completed on board the ship, if part of it u done on board {ibid ) 
Whoe a Bntiw man-of-war, acting m snpposed exeontion of a treaty wbioa 
a Bntish man-of-war to seize a Brasilian vessel if it had slaves on 
board, captor^ a Braadian veoMl which did not have olayei on board, it wea 
held tiiat the captnre, bemg unlawfnl, did not make the Brasilian vessel a 
Bntuh a^p, end wat a enme aUi^ied to have been commit^ on the Broziliaii 
vessel whue it was in the possession of the Bntuh man-of-war was not 
eognisal^ m (he 'Bin gliab oourte (22. v. Stna (1846), 1 Den, 104) 

Wa V Ksgn (1875)72 Ex D 63, 0 0 E., at n 168, A-G for Ockmg 0 / 
Memg Kong v. Ktools^Stng (1873), L. E 6 P u. 179 See for piraqy Jain 
g, 62S, poif. 
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Sbte. 8, 562. As regards so much of the coast of England as is between 

Tl w |fto dtB high and low water mark, and as regards the estuanes of English 
of (wdnal nvers and land-looked bays %nUr fauces terra, the common law and 
Jnmmctioa. the Admiralty have concurrent jurisdiction (f). 

Trial by 563 Crimes subject to Admiralty jurisdiction were onginally 
tried by the Court of ttie Admiral, according to the civil law (to), but 
the cnmmal jutisdicbon of such court was transferred by the 
Ollences at Sen Act (n) to commissioners appomted by the King 
Such commissioners were to try offences committed within the 
Admiralty jiiimdiction in such county as their commissions might 
diiect, and “according to the common course of the laws of the 
lealm used for such offences when done upon the land withm the 
realm " (o) It is not now the practice to issue these commissions, 
as offences committed withm Admiralty jurisdiction may now be 
tried by the oidmary superior criminal courts (p) 


Trial of 
crimes 
subject to 
Admiralty 
jurisdiction 
m ordinal y 
criminal 
courts 


564 The Central Criminal Court has power to try offences 
committed on the high seas and othei places within the jurisdiction 
of the Admnalty (tj), and the justices of assize and other commis¬ 
sioners holding a court under any of the King’s commissions of 
oyoi and terminei oi general gaol delivery may tiy any person for 
criminal acts done within the Admiralty jurisdiction, if such pei son 
IS committed to, or imprisoned m, any gaol in any county or 
fiaiichiBO within the limits of their commissions (?) 


(1) Jl V ■/!«/» (1870), 2 Kt D W 0 C E , at p 108 , see also stat. (1391) 15 
Eun 2, i 3 , // V (IS12), Eubb & Ei 243, Jl y Mannton (1846), 

2 Coy, 0 0 158, 0 0 E , /{ r Canvtugham (1659), Beil, 0 0 72 Sm also 
title Ai)MiRAi-ry, Vol I, p 59 

(rn) 8on Offences at Sea Act, 1530 (26 Hen 8, c 15), preamlile 
(n) (1536) 28 lieu 6, c. 15 

(of Eoi lustaucea of tnuls under oummissious lasuod under this statute, 

oee Davmt'a Ccue (1696), 13 State Tr 451 Botinet’a Cnaa (1718), 15 State Tr 
1211, t\,il,wf’a OWw (1802), 2t» State I’l 178 , ▼ 7A«« (1812), Euss & Ry 

2i3 The statute simply tronsfeirod the jiinsdictton of the Court of tiie 
Admit al to the common lav courts to he exerused according to the procedure of 
the common lav (A T Kegn, aupra, at p 169) The jurisdiction of commissioners 
^pointed under this statute vas enlarged by stat (1698) 11 WiE 8, o 7, the 
Piracy Act, 1721 (8 Qeo 1, a 24), the Piiacy Aot, 1744 (18 Geo 2, c 30), and the 
Slave Tiado Aot, 1824 (5 Geo 4, o 113), vhich extended the deflation of piracy 
(see p 526, jtoat) The Offoncee at Sea Aot, 1799 (39 Geo 8, c 37), extended 
the juiisdiction of the commissioners to every offbnoe committed on the high 
seas, out of the body of a county, which would have been an offence if it had 
been committed upon the land (see 2t r Bailey (1800), Ease & By 1, R y. 
Amano Euss. & By 286 See Slave Trade Act, 1873 (36 & 37 '^ot. 

o. 88 ).n‘ 26 ) 

(f) See note (r). ttfra 

(f) Gential Criminal Court Act, 1836 (4 & 5 Will 4, c 36), e 22, see A v. 
IfMooe (1841), 2 Mood 0 G 200 

(r) Admiralty Offenoos Aot, 1844 (7 & 8 Yict c e 1 The Admiralty 
Offeil^ Aot, 1826 (7 (3eo 4, o. 38), g^ve jushoes of tim peace power to take 
exominalaons oonoorumg offoneee oonuxutt^ withm tiie Admiral^ junsdicttoo 
and to cssiee persons who oonttnitted such offences to be apprwended. 'iSie 
Admiralty OnencoR Act, 1841 (7 A 8 Yict c 2), s 3, empowers justtoes te 
commit emm offonden to the prison to which a peison would be oomnutted who 
committed an oSeacB on land withm the jonadiotion of the juehoee (see In^ot- 
able Offeneee Aot, 1848 (It & 12 Yiot. e. 42), 8 2). As to the tnal of petsoae 
who, withlR the junsdiotaon of the Admiralty become aooeesones to a fdony. sea 
the ALCPaeoneiand Abetten Aot, 1861 (24 A 25 Yiot. o. 94), ss. 7,9, and eee S. v. 



Part H.—Orioima];* CSrimikal JuRiBDicmoir. 

565. All ihe indictable o&nces mentzoned in the Imxfsmy Aoti bkw.iL* 
1861 («), the Malicious Damage Act, 1861 (f), the Forgery Ao^ 1!1|»litain 
1861 (u), the Oomage Offencra Act, 1861 (x), and the Offenoea wamst Citedm 
the Person Act, 1861 (a), if committed within the Adnnralty 
jurisdiction, are to be deemed to be offences of the same nature 
and punishable in the same manner as if they had been committed 


Traffaee(1841), 2 L.i>od 0 0 200 Pertons vho hSTe oommitted offences within 
the Adtairalty luiisdiction may be tnod in English coloaios, or in plnoes 
abroad outside the British dominions, wbeie the Eiug has power of jurisdiction 
(see Offences at Sea Act, 1800 (46 Geo 3, o £4} Admiralty Offouces ((Jolonial) 
Aot, 1849 (12 & 13 Yiot o 96}, s 1, and Foreign Jnnsdictiuu Act, 1890 
(53 & 54 Vict c 37), 8 6) AU offences against property or peisons committed 
ttther adiore or afloat out of the King’s dominions by any master, seaman or 
apprentice wbo, when the offence is committed, is, or witmn three months pre> 
viously has been, employed in any British ship, areputiuthable and triable us i f they 
were offences committed withm the Admiralty junsdiotion, Meidliant Shipping 
Act, 1894 (57 & 58 Yict o W), s 687 , and see J? v DwUetf (1884). 14 Q B, 1> 
273, at p 281, wlucb decided, under the corresponding section of (he Merchant 
Shipping Aot, 1854 (17 A18 Vict c 104), that the judge of assize sitting at Exeter 
had junsdiotaon to try seaiaeii formerly belonging to a British ship wluch hud 
been wrecked who committed murder in an open boat on tho high seus Any 
court m the Kiug’e domimous which could try an offence oominitted on board a 
Bntisb ship within the limits of its ordinary jurisdiction may try a British 
subject charged with committing an offence on board any British ship on the 
high seas or in any foreign poit or harbour or on board any foreign slup to 
which he does not belong, oi an alien charged with oommithng on offence on 
board a Bntisb ship on me high seas, if such person is found within tho juris¬ 
diction of the court (Meichont Shipping Act, 1694 (57 A 58 Yict c 60), s 686, 
see R V (1858), 1 Dears A B 525, and H y Mmham (1858), 1 F 

& F 369) The last-mentioDed section applies, even although the prisoner 
IS a foreigner and has been brought witnm the junsdiotiou of the court 
against his will (ff y Lnpfz, supra) It a person on a Bntish ship in the 
territorial waters of a foreign state, acting under the lawful orders of the 
foreign state, commits an aot in lespect of suDjects of tho state which would be 
ciiiuinal but for such orders (r y , if he assaults and atrot such subjects), such 
person cannot bo prosecuted in an English cnminal ooui t for such an uc t, so 
long 08 it 18 covered by the anthonty of the foreign state , but if such an aot is 
continued outside the jurisdiction of tho state (eff ,hy bruiging the subjeots of 
the foreign state in oonflnement to England), tnen such person can be punished 
in respect of so mudi of the act as is done outside the territory of the foreign 
state (A y. Laley (1860), Bell, C C 220, dee Ihbree y Najnrr (1836), 
2 Bmg (k 0) 781) The Merchant Shippuig Aot, 1894 (67 & 68 Vict c 80), 
a 686, does not apply to a foreigner on a foreign ship committing a negligent 
out which causes a oolhsion with a British ship and the death of a person on 
board the British ship in consequence of such oolhsion , such an act is not an 
offence oomimttedon board a Bntiah ship" (A v Keyn (1876), 2 Ex D 61, 
0 C E.). "Ship” means for the purposes of the Merchant Shipping A(t, 
1894 (57 ft 58 Yict. e 60), every desaiption of vessel used in navigation not 
propelled ^ oara (s 742) Ss 686 and 687 of the Act apply to all BntiRh 
■bi ps whether registered or not (f5uf, s 72, /I v Alien (1866), 10 Cox, (' C 

405, B y. S^g (1870), L. B. 1 0 OB 204) The fact that a ship ruincs 

the BntiiA flag and is registered os a Bntidi le pnmd facie evideiice that 
itu a Br rtiab ship, bat if the idiip is in fact owned V unqualified peisou, 
eg p a foreigner, it is not a Bntuih ship, and tho English courts have no 
junsdiotion to tiy an offence committed by a foreigner on Iward such a Rhip (il. 
▼ (1865J, Le ft Ca 545). 

(a) 24 ft 25 Yict c 96, s 115. 

((} 24 ft 25 Yiot 0 ff7. 8 72 
(u) 24 ft 25 Yict c 98, a 50. 

(s) 24 & 25 Yict 0 99, 8 86 
(a) 24 ft 25 Yict. o 100, s 68 
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upon the land in England, and may be tried in any oonniy in 
England in which the offender ib apprehended or is in custody, in 
the same manner in ail respects as if they had been actually 
committed m that county or place {h) 

566. Acte done on the open sea, withm the territorial waters of 
the King's dominions, but not on a British ship, are not within 
common law jurisdiction, nor were they foimerly within 
Admiralty jurisdiction {r) But such acts, although committed on 
board of, or by means of, a foreign ship have been brought by 
statute (d) within Admualty jurisdiction, and subject to eertam 
conditions (e) are triable as if they had been committed on a British 
ship 

Bub-Sfct, 3 ~Juitsd4ction tn letpect of Ortmea eomrrutted mi of England 

567 Treasons committed by a British subject out of England, 
and oppressions committed out of England by colonial governors, 
are tiiable in the King's Bench Division of the High Court of 
Justice, or befoie such commissioneis and in such shire of the realm 
as may be assigned by the King’s commission (/) 

(/*) Soo U y l\il A. Cu 231, which doudod that a person who 

stole goods on u British ship on the high seas between Madias and Point de 
Gallo was nghtly tned under s 115 of the Larcouv Act, 1861 (24 & 25 Yict 
c 96), in the euui t of quortoi soasions m the borough of Southampton, where 
he uas apprehended 

(<)SoeA y Aiyn (187b), 2Kv D 63, 0 0 B .which decided that a foreigner m 
command of a foreign ship, which while passing m the open sea within three 
miles of tho shoie of England ran into a British ship and killed a passenger 
on boaid the Biitish ship, was nut amenable to English ciiminal jurisdiction, 
although the fact« were such as to amount to manslaughter m English law 

(rf) Terntonal Waters Jiinediction Act, 1878 (41 & 42 Vict c 73) 

(r) l^ooeedinga under tho Act against a person who is not a Bnti^ subject 
cannot be instituted in tbo United Kiii^om, except with the consent of one 
of the pnncipal Socrotarios of State, and on h» certificate that the inshtuhon 
of siiuh proceedings is in hia opinion expedient, or in any of the King’s 
dominions out of the Uiiitod Kingdom, except with leaye of the governor of 
the part of the dominions in which the pioceedings are to be instituted, and on 
his ceitificate that it is expedient that such proceedings should be instituted 
CFemtorial Waters Junsdiction Act, 1878 (41 & 42 Yiot c 73), b S) In tins 
Act tho woid "ship” has a more extensive meaning than in the Merchant 
Shipping Act, 1891 (57 & 58 Yiot o 60) (see a 742), and includes every descrip¬ 
tion of ship, boat, or other floatmg ciaft (Terntonal Waters Jurisdiction Act, 
1878 (41 A 42 Yiot c 73), s 7) By ‘ terntonal waters ” is meant sudi 
port 01 the sea adjacent to the coast m the XTnited Kmgdom, or the coast of 
some other wrt oi the King’s doinmioua as » deemed by interaationol law to 
be within the King's terntonal aoveroignty, for the purpose of any offence 
declared bi the Act to bo within Admimiy junsdichon, any part of the open 
sea witiuu one manne league of the coast, imeasuied from low water mark, is to 
be deemed to be open sea withm the terntonal waters of the Emg’s dominions 
(Terntonal Waten Jurisdiction Act, 1878 (41 A 42 Tiot c 73), s 7) Quaere 
whetimr any offence is tnablexinder the Terntonal Waters Act, 1878 (41 & 42 
Vk^ 0 . 78), except an offence committed on a “ship” as defined by that Act. 
As to foMign sea-fisbing lioats within the exdnsive nshery limits of the Bntiali 
Islands, see Sea Ihshenes Act, 1883 (46 ft 47 Yict. o. 22), a 18, and title 
EiSHsnlBB. See also Mortenaeiaf^ Patera (1806), 8 F (Jnst (as.) 93 

(y) Stat. (1543) 35 Hen 8,0. 2; 3 Oo Inst. 11. 4 Go Inst. 124, (1608) 
stai 11 yKU. 8, 0 12. and see Judioatnre Act, 1878 (36 ft 37 Yict. e (Ml), 
a 34, Local (Sovemmern Act, 1886 (51 ft 52 Yiot e. 41). a 89 see ^ rwe 
under that section, Arohbold’s Chuninal Pleading etc.. 23rd eo.. p 196). Fw 



pABT n.--OmonrAL CammAL JumsDjonoN. 

568. If any mnrder or manslaughter is committed on land out 
of the United Kingdom, whether within the King’s domimons or 
not, and whether the person lulled is or is not a subjeet of the 
Kmg, any sabject of the King who is aooused of commitidng the 
offence may be tried in any county or place in England or Ixmand 
m which he is apprehended or is in custody in the same nmnner 
as if the offence had been actually committed in that county O' 
place (y) 

569 Any pei son who within the realm or in any place belonging 
to the realm wilfully and mahciously sets on fire any of the Kmg’s 
ships of war, arsenals, dockyards etc , may be tried for the offence 
either in any shire or county within the realm or m the place 
where the offence is committed (h) 

570 A subject of the King is triable m England, if without the 
King’s dominions he unlawfully and maliciously does any act with 
intent to cause by an exp]oB]\e substance an explosion m the United 
Kingdom of a nature likely to endanger life or cause serious injury 
to propel ty, or who conspires to cause such an explosion (t) 

571 A master or any other person belonging to a British ship who 
wrongfully forces on shore or leaves behind in any place on shore or 
at sea, in or out of the King's dominions, a seaman or appt entice 


• modern instance of a trial under stat 15 Tien 8 , o 2, in the King’s Bench 
Division of the High Court of Justice, see v Lynch, p903] 1KB. 444, 
where a British subject was tned at the Boyal Courts of Justice, London, few 
treason oommittod in South Afrioa Treasons committed m Scotland ore 
triable m Scotland, and not, it seems, m England ^Treason Act, 1708 (7 Ann 
c. 21 ), B 4), uuleas by virtue of a special statute (see R v Ktnloch (1746), 18 
State Tr 395, R v Hardte (1820), 1 State Tr (n s) bOO, at p 661) Treasons 
committed by a native of Scotland upon the high sea or in any place out of 
Great Britain are inuble either in Scotland or m such shire, stewaiti^, or county 
of Ghreat Britain as shall be assigned by the King’s coninission (Treason Act, 
1708 (7 Ann c 21 ), s 7} For instanoes of persons trio<l n England for treasons 
committed m Ireland, see Mocqutrf't {Lord) Cate (16»5), 4 State Tr 653, 
Plunket’t Cate (1681), 8 State Tr 447 , 3 Co Inst 11 As to offences committed 
out of England by mrsons m the pubhc service, boo p 289, poet 

(y) Offences against the Person Act, 1861 (24 A 25 Yict c 100), s 9 See 
B V (1867), reported by F Cockburn ,An alien while resident here 

u, it seems, a snb]ect of the King within the meaning of this statute, as far as 
reepeoti hu liability for acts done in England, but not fur acts done abroad {li v. 
Bernard (1858), 8 State Tr (sr s) 887, per Lord CAiiPBBrx, C J , at p 1065 , 
see Offences against the Person Act, 1861 (24 A 25 Yict o 100 ), s 4) As to 
a conspiracy or a solicitetion to muxder an alien who is outside the King's 
dominions, see Offences against the Person Act, 1861 (24 A 25 Tict. c 106), 
8 4 , which provides for most of the cases which were raised, but not decudod, m 
B V Bernard, eupra It seems ti^t to oonstitute an offnnt e under that section 
some act must be done m England. An Engbsh subject who conspires abioud 
with someone m England to commit one of the acta piohibitod by the aoc ti»n 
nug bt, it seems, be tried m England li his foUow-coospirator did any oiort u( t 
m England m pursuance of the conqnracy (see (jreaves, (Tnmmal Law 
Ooasohdation Acts, 2 nd ed , p 37) A person who has been tned and conrirtcd 
or acquitted by a court of competent juxisdiction in a foreign county c-umot iii 
re^ieot of the same offence he tried again here {B v EorAc (1776), 1 Loich, 134) 
As to the venue m cases of murder and manslaughter, where the mjury is 
iufhoted m Eng ie pd or Ireland and the death ocean elsewhere, or vice vereSf see 
p.^, port 

, (A) i2 Goo 3, 0 24 See p 773, porf 

\s} Saplosive Suhstanees Aot, 1383 (43 Tiet, #• )l), s, 3« see p. 775, jmiA 
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to tibe sea service before the completion of fcbe voyage for which Booh 
seaman or apprentice was engaged, or before the return of the ship 
to the United Kingdom, is guilty of a misdemeanour (A;), and may 
be tried in the place where &e offence was committed, if snob place 
18 in the King's dominions, or in any place m the King's dominions 
in which the offender may be {1) 

672 The Foreign Enlistment Act, 1870 (m), extends to all the 
dommions of the King, including the adjacent territorial waters (•) 

Any subject of the King or any foieigner temporarily r^ident m 
any part of the King's dominions who, being m the King's 
dominions, acts in contravention of the Act commits an offence 
foi which he may be tried in the place where the offence was wholly 
or partly committed, if such place is m the King’s dominions, or m 
any place in the King’s dominions where the offender may be {h) 

573 The acts which are made offences by tbo Official Secrets 
Act, 1889(c), il committed by anyone in any pait of the King’s 
dominions and if committed by Biitisb officers or subjects else¬ 
where, are punishable in England or in tbo place where the offence 
was committed(d) 

574 An offence undei the Gommissioneis foi Oaths Act, 1889(c), 
whether committed within or without the King’s dommions, may be 
tried in tbo county or place in the United lOngdom in which 
tho person charged with the offence was apprehended or is in 
custody, and the offence is to be deemed to have been committed m 
that county or place (J) 

675 A person who knowingly and wilfully makes a false oath 
or signs a false notice under the Foreign Marriage Act, 1892 ( 9 ), for 
the putpose of procuring a marriage, 01 who forbids a marriage 
under that Act by falsely representing himself to he a person w hose 
consent to the marriage is reqmred by law, if he knows such repre¬ 
sentation to be false, may be tried in any county m England as if 
the offence had been committed in that county (A) 

576 If a TOrson without lawful excuse receives 01 has m his 
possession m England property stolen outside the United Kingdom, 
with guilty knowledge that it has been stolen, he commits an 
offence triable in England (t) 


(A) Merohint Shipping Act, 1894 (fl" & 68 ViU c 60), e 187 
(0 Ibtd ,9 684 

(m) 88 * 34 Yiot 0 .90 See p 628, posU 
(a) Ibtd , n 2 
(n Ihtd , B 16 

0 62 A 6J Viot G 62 See p 480, po$f 

fm) Ibtd ,8 6 (1) The place of tnal for such offenoee m either any 00 m- 
ponm Bciti‘<h ooort in the place where the offence wee oommitted (ur the 
Ibxh Oourt or &e Central Orumnal Oomt in Bnglaud (e. 6 f2)} 

(>) (STict c 10. Seep 686,jwiA 
>) JWi.,^9 
fo) 85&08Vict.e 23 


1] 


(A) /6kL, b. 16 The acts whidi aie mode cnnunal W this eeobou axe, bcm 
their nature, mortly octi wlu6h^l6e done ontnde tiie Kin^s donumoiu, so for 
as regards jmeh sots, the section, it seems, only applies to British subisotsfA. t. 
Jametm, (18961 2 Q B, 485, at p 480) 

(«) liorceftiy Act, 1896 (68 & 60 Yict 0 . 62), s 1 (1), see R r. Pajute (1897), 



Pabt II —CHuginal Cbhiimal JinRisDiomov. 


S77. It is an offen(^ triable m England and elsewhere in the 
Ring's dominions for a sabjeet of the King to kill, eaptare, or 

J tursne far seals within a sone of sixty miles around the Fribiloff 
slands at any time or in a certain defined area of the Pacific 
Ocean in any year from the let May to the Slst July {k) 

678 A statute, unless it contains signs of a contrary mtenfion, 
applies only to the United Kingdom, and if it makos certain acts 
crimmal, such acts are in the absence of provision to the contiary 
only criminal, even in the case of British subjects, if done within 
the United Kingdom (2) 

679 Except in the case of piracy fare (lentmm, no person who is 
not a subject of the King can be tried in England in lespeut of any 
act which he commits outside the Kmg's dominions (m). 

Sect 4 —Venue 

680. Every crimmal court, except the High Court of Parliament 
and the King’s Bench Division of the High Court of Justice, has 
its jurisdiction hmited to some part of England, and unless expressly 
empowered by statute cannot try any crimes other than those 
committed within the area of its jurisdiction 

581 The proper aiea of jurisdiction for the trial of a ciime by 
indictment is called the venue (n) 

The venue must be laid m the margin of every indictment, and 
no court has junsdiclioii to try an indictment if the venue is not 
properly laid (o) 


61 J F 536, and GSU, jmi>t Aa to atealiTig oto m one part of ibe Umtod 
l&iigdom and having poaboanon of tho atuleu propnty m another part, aoo 
pp 288, 681, post 

(Jc) Behnng Sea Award Act, 1894 (37 Yiot c 2), a 1, re the Firat Schedule, 
arts. 1, 2 » 9 e also the Merchant Shipping Act, 1894 ^>7 A 68 Vict < 60), 

8 745 (f) 

(f) Sm JB, ▼ Jameson, [1896] 2 Q B 426, per Lord Rubseu , 0 J , at p 430, 
R T Keyn (1876), 2 Ex i) 63, C 0 B, per CiooKBURK, 0 J , at p 210, and 
compaxe Ntboyet v Niboyet (1878), 4P I) 1,0 A,atp 19, ('ohiuhnun r 
Heddon (1^), 25 Q B D 129, C A, per Lobd Esheb, M B , at p 1'(5 . 
J^erys v ^Mey (1854), 4 H L Caa 815, per Lord OiuirwoBTii, at p 955, 
Cbpe V Doherty (1858), 27 L J (OH.) 600, 0 A , Thornton t AdvaaUe-Gmeral 
(1645), 12 Cl & Fm 1, H L , Em parte Blair (1879), 12 Ch D 632, Adam v 
Bmitsh and Foreign Bimmthtp Co , [1898] 2 Q B 430, Damdttonv fftll, [1901] 
2 E B 606. Roteder v Cahlman (1853), 22 L J (EX ) 128, per PouncK, C B , 
at p 129, Tomalm v Feartan, [1809] 2 R B 61, at p 
(m) R T Lewtt (1857), 1 Dears 4 B 182, R 
Taunt 26, B T Jameson, [1896] 2 Q B 425, at p 
antte 

(a) Yenne means the place from which a jnry could he summoned ongtnnlly 
by file wnt of venire faeuu turatores (now abolished, seo Commrtn Biw 
iVooeduxe Act, 1852 (16 4 16 Yiot c. 76), s 104) to try the usues in civil and 
ifiimnnl trials Accoiduig to some authontiM venue u tbs same a<« ntne 
(victnelitm) la vicinage, and meane a **pla 0 e next to that where snylhin^ that 
oomes to be tned la supposed to be done " (Termee de la Ley, tub nom V mue). 
Ongmaliy on every ttiai some of the lory had to be of the same hundred, M 
sometatnw of the samq panah or neignbouzhood, in which the th.ng was rap* 
posed to be done (thtd) Sm generally as to venue, Brituh South Ajtiul Oo. V. 
Oompenhia de Mtaambtgue, [1893] A G 602 
(ej The ana of }unsdiction mast be eifiier a cM>ttn(y, ra aaaize diatnot, ihm 
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Sub-Sect 1 —Ai Ctmrncn Law 

d82 The oommon law rule is that the proper venue lor the trial 
ol a crime ib the area of jurisdiction in which the place is where 
the crime was committed (p). 

Statutory provision is made for the trial of certain crimes iq) 
before courts other than those within the area ol whose jurisdiction 
such crimes were committed, but, m the absence ol statutory 
provision, the common law rule governs the venue 

583 The locality of a crime varies with the nature of the crime 
If the crime is an act of omission, the place where the crime is 
committed is the place wheie the act which is omitted ought to 
have been done (r). If the crime consists of an act or acts of com¬ 
mission which IS or are done in one place, that is the place where 
the crime is committed (s) 


diBhtct of the Central CninuiBl Court, or a city or borough where such borougb 
has a separate court of quarter sessions The venue is thus Imd —^In the case of 
an indictment found by the giaud jury of a county, “ County of Worcester 
to wit,” of an assize district, “County of Warwuk, Birmingham Division, to 
wit" (see Order m Council of 26tli June, 1884, Stat E & 0 !^v , VIl, 701), in 
the rnse of an indiotmoiit found at the Central Cnmmal Court (the distnot of 
which for puiposes of venue is to bo deemed to be one county), “ Central 
Ciimmal Comt to wit* (Central Ciiminal Comt Act, 1834 (4 & 5 Will 4, 
c 3b), s 3), in tho case of an indictment found by the granu of a city 
Ol trough which is a county of itseU, " County of the City of Worcester to 
wit” or “ County of the Tonn of Nowcaetle-upon-T;rae to wit”, m the case of 
an iiidiotment found by tho grand jury of a borou^ which is not a county of 
itself, “ Borough of Wolveihampton to wit " 

(p) Pijnue on the Fourth Institute, 02, 1 Hale, P 0 651, 652 , 2 Hale, 
P C 163, ii V Qoiigh {1181), 2 Doug (k b ) 701 , E v Weston (1770), 4 
Bun 2507, at p 2511 

{q) See p 283, pout 

(r) B V Milnta (184b), 2 Car A Hu 310 So lu the case of an act of com 
mission, such as embezzlement, when theie is no evidence of embezzlement 
except non acoounfing, tho venue may be laid in the place where the non 
accounting ooouned, but this docs not nppb whore there is distmot evidence 
of niisappiopnation elsewheio, foi then the offence is triable m either place (see 
R V Dai Kon and Gardens (1855), 7 Cox, C C 158, per AxDBnsox, B , at p 162, 
ft, V Muidmh (1851), 5 Cox, 0 0 3b0, 0 0 E., v Taylor (1803), Euss & 
By b3, ft V Rogers (1877), 3 Q B D 28, 0.0> E , ft v Eolsm (1803), Bubb. 
& Ey 5b, ft V Treadgold{\818), 14 Cox, C tt 220, COE. 

(«) Thus where tho charge is one of perjury in sweating a false affidavit, the 
oniue 18 complete by Uie act ol sweanng, and the plaoe where that aot la done la 
the place whore the crime is committed If tiie affidavit is used m ano^er 
jdace, sudi use is no pact of tbe onme ol pezjniy, butiB an indepondantcrime fOr 
which the offender may 1^ tried m the place where the affidavit is used, the venue 
muat be laid whnie the false oath is token, not where the affidavit is used, the 
onme IS 4»mplete, even if no use is made of the affidavit (ft v Crowley (1707), 
7,3teimBep 81 o) 11 peijury is committed withia the lumta of a aty wluch la a 
oooBty of Itself on tho trial m an issue before a juiy of the oounty m larger the 
offence is triable before a jury mtber of the aty or ol the county at large (ft v. 
Oou^h (1781), 2 Doug (K B.) 701, ft. v Jones (1833), 6 C &P 137} !^e crime 

of bigaiiurwo<*numttedin the pteoe where the second mamage took plaoe (1 Hale, 
Pr C 69$. although, ra onler to prove the crime, evidence must be given ol the 
first marnjtge, whudi mav have been solemnised elsewhere See further m to 
the venue ta bi^mv. Offences agauntthe Person Act, 1861 (24 & 26 Yiot o. IQO), 
8 57,andp.26$noie(c),^t As regards forgery, the fact that the aocused was 
seen in thffplaee whore the foiged docuinent was uttered m company wi& tlia 
Htterer is andanae that the forgery took plaaa there and justues the Tenua 
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A oriminal enterprise may consist of a continuing act which is 
done in more places than one or of a series of acts which are done 
in several places In such oases, though there is one erimini^ 
enterprise, there may be several crimes; and a crime is o(»nmitted 
in ea^ place where a complete criminal act is performed, sdthongh 
sudi act may be only a part of the enterprise (t) 

584 What constitutes a complete criminal act is determined 
by the nature of the crime Thus, as regards contmumg acts, m 
the ease of sending by post or otherwise a libellous or threatening 
letter, or a letter to provoke a breach of the peace, a crime is com¬ 
mitted, both where the letter la posted or otherwise sent, and also 
where it is received, and the venue may be laid in either place (a). 

In obtaining money etc by false pretences the gist of the offence 
is the obtaining, and the crime is committed where the money is 
obtained, and not where the false pretences are made (6) 

If money obtained by false pretences is sent by letter at the 
request of the accused, ^e crime is committed both where the letter 
18 posted and where it is received <c) 

As regards simple laioeny, if property is stolen in one county and 


beineluid theio(iS v Curah (1827), 2 Busaell on Onmcs, 6th ed, 6fl8—6fiS, bat 
see Parkte'a Cate (1796), 2 Leach, 776) 

(<) Many of theso cases are provided for by statute (r y, Cnminal lam 
Act, 1826 (7 Geo 4, c, 64), 8.12), by whioh if a felony or uusdemeanour is 
begun m one county and completed in anothor it may bo tried in either 
(jR V Jones (16d0), 1 Bussell on Crimes, 6th ed, 6, and p 286, piist) , but there 
are many cases to vhich the statute is not applicable, ey, where iKime of 
the acts relating to a ranme ate done out of England (see R y Fders (1H80), 16 
Q B D 636, 0 C B , B V Ellis, [1899] 1 Q B 2‘JO, 0. 0 K) In such 
cases the venue is determined by the rules of the common law 

la) R V Burdctt( 1820), 4 B & Aid 96, B v (hrdwi '1(1776), 2 East, P 0 
1120, B V Riser (1767), 2 East, P 0 1126 , B. v Wtlhama (1810), 2 Camp 
606, Trtafo/fAeiSet'm Bta/iops0688), 12 StateTr 163,364, B y Watsm{\bli%), 
1 Camp 216, B T Johnson (1806), 7 East, 65 
(ft) B v Ellis, [1899] 1 Q B 230, C 0 K , B V BuUery cited in R r. 
Buraett, supra, at p 179, and see B v Bolmes (1881), 12 Q B 1) 2d, 0 G B 
(c) B V Jona (1860), 1 Den 661, B v Leech (1866), 7 Cox, G 0 100 But 
where the charge u that of attempting to obtain money ^ by false pretences, the 
locality of the crime is, it seems, the place where the false pretences aze made 
If goods are obtained by false pretences in one county and removed into 
another, the trial must be in the county where the goods were obtained (B v 
Stanbary (1862), Le & Ca. 126) An undischargra bankrupt conimils the 
offence of obtaining credit to the amount of £20 or upwards under the Bank¬ 
ruptcy Act, 1883 (46 & 47 Yiot e 62), s 31, m the place where ho obtotus goods 
onorMit(B v i)oMwon.(188W, 16 Cox, 0 0 666,0 OB) If anundischniged 
bankrupt Imng at N , in Ens 'land, wntas to a person in Ireland and ordi rs 
goods to be sent on credit to n from Ireland, and the goods are so sent and are 
received m N, the offence is committed in N (B v Peters, eupra, and bi« U 
V J^ (1886), 66 L T 788, C O B , B r Ellis, supra) A defendant hi iaiss 
pretenoes m letters written in London and sent to Paris induced stockbiokr is m 
Paris to give him credit and to buy stock tor lum, no senp or shaies woe# 
dehvered io b™, but in some cases the stock was adld at a proht and ho received 
the difleronoe between the prices at which ths storic was bought and those at 
*^>toh it was sold t mother cases the stock bought on hiS account wis not aoldr 
end the stookbrokm in Pans had to pay for zt, it was hold that he had obtained 
credit m London, uid could be triM in Gie Central Criminal Court (A, v* 
Burwris, 0.0.0. Sessions Papers, November, 1806,22). 
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Bacff. 4 carried by the thief into other counties, the venue may be laid either 

Vonie, in the county where he originally stole the goods or in ady coun^ 

into which be takes them animofurandi, and this is so even though 
the removal into one county may be after a considerable interval of 
time (d), but tins rulo does not apply where the stolen property is 
taken mto a county by the thief after his airest in the company of 
and with the consent of the constable who has charge of him (e). 

The rule that a person who steals pioperty in one connty and 
removes it mto another may be tried in the second county only 
applies to simple larceny, and does not apply to compound larceny, 
I e , larceny with some aggiavating circumstance, as taking from 
the bouse or person (/) A person who commits compound larceny 
in one county and carnes the stolen property into another county 
cannot be convicted of compound larceny in the second county, 
but may, it seems, be indicted and tried in the second county for 
simple larceny (^) 

The offence of receiving stolen property is committed and triable 
in the place where the propeity is received (/i) 

The offence of abduction is committed not only in the county in 
which the woman or girl is originally taken, but also m any county 
into which she is carried by force (i) 

A person who in one place fires a shot or throws a missile 
with criminal intent and kills or injures a person who la in 
another place commits the crime in the place where the mjnry 
IS received 0) 

{d) Jl V Comty (1816), 2 Riissell on Cnmes, 6th ed , 285, Parian't Cate, 
(182il), 1 Mood C C 4 j, ii' V Jiogert (1868), L R 1 C 0 B 136, OitjUh y 
Taylor (1876), 2 0 T D 19-1, 0 A , at p 202 
(e) R V Stmmondt (1834), 1 Mood C C 408 If the nature of pro¬ 
perty stolon m one place is altered, and the property m its altered state is 
earned by the thief into another place, the thief » guilty of larceny m the 
second place as well as in the brat, hut the indictment ii presented m the second 
place would be differently expieased from an indictment presented in the first 
plu(e, e 9 , if a thief stole a li\e tuikey m one place and earned it to another 
and killed it there, or stole % brass furnace in one place and coined it to 
another and broke it into pieces there, the indictment it presented m the first 
place would allege that he stole a " hve turkey ” or a ‘‘brass furnace,'* but if 
preBented in the second place that he stole a “ dead turkey ’* or “ pieces of 
Dittsa*’ (R y Edwards (1822), Russ ARy 497, iZ y Halknmy {1823), 1 0 AP 
127) So, if several joiutly steal in the county of A and then «iivide the 
goods, and each afterwards oames his separate share into the county of B, 
tbev may be tned for a joint felony in the county of A , but not m the county 
of &,, tf tned in the county of B , they must be tned for separate lelomes (A 
V BarntU (1818), 2 Russell on Onmes, bth ed , 284) 

(/) 4 B1 Oom 229 

(g) JfiL V Thomson (1795), 2 Russell on Cnmes, 6ih ed , 283, Thomas's Oats 
(t7M), 2 Leach, 634, R y FenUy U903), 20 Cox, G 0 252 Nor dou the rvde 
apply to a statutory larceny whuai is not a laroeny at common law If the 
or^mal takmg » only a st^tory felony, tide subsequent possession oumot be 
oousideted as laroeny {R y Millar (1837),'7 CAP. 665) See as to Post Office 
ofTenceap 044, post The nfle does not apply to false pietenoeB(Ji v Stanbunf 
{1862)rLe,ACa 138) 

(A) S. V, Martin (1849), 1 Den« 398 See, fnither, as to the venue m oases of 
receiving, Lwtcei^ Aot, 18C1 (3f*A 25 Yict c. 96), a. 96, sad p 288, post 
i%) Fwmooft Case (1037), Oro. Oar 488, R y. OarAm (1804), 3 Bussell va 
Crimes, w ed>, 355 

{jf) R r- Cboitt5M(1706), 1 Leach, 383; and ase Jt ▼ Moyers (1877), 3 Q. B B. 



Past IX^BiauTAL Cbiminal Jubisoiotion. 

Tlie offence ot high treason is committed in evei;^ county in n^hich 
an overt treasonable act is done, and if several such acki are done 
m different counties, the venue may be laid m any one of these 
counties, and evidence at such trial may be given of overt acts in 
other counties {k) 

Conspiracy may be tiied in the place \ihere the conspiratois 
agreed to do the wrongful act which is the object of the conspiracy, 
but as the place of agreement is often unknown, conspiracy is 
generally a matter of inference deduced from criminal acts of tbs 
accused persons which are done in pursnance of a common criminal 
purpose, and aie often not confined to one place, a charge of 
conspiracy may consequently be laid in any county where one of 
these criminal acts is committed, although no act may have boon 
done by some of the accused m that coumy, yet if all the accused 
had a common criminal purpose and jomtly co-operated in forwaid- 
mg it m different counties, the venue may be laid m any county m 
w^ch overt acts aie done by some one of them in prosecution of 
the conspiracy (0 

A person who procures the commission of an offence commits the 
offence in the place where the act is done the commission of which 
he has procured, although he himself nevei was in that place (m). 

If a person mcites another to commit an offence, but the offence 
is not actually committed, the person who mcites is guilty of a 
crime, which is triable, it seems, where the incitement took 
place (n) 


Sub-Sect 2 —Staiutory Provi»tm$ 

585 Where the common law rule as to venue is relaxed, and 
provision is made by statute that a crime may be tried in some 
county or place other than that m which it was committed, the 
venue to be laid m the margin of the mdictn ent is the area of 
jurisdiction of the court m which the indictment is found (a). 


28, C 0 B , Mr Fieu), J , at p 34 Ojaen ol thu kuid axe m inoHt lUBtanoM 
proTidad for by Btatute (see Onminal Law Act, 182C (7 0«o 4, o 04), 8 12, and 
p 285, jxtai) If the shot was fired or the xnmile thiown but no one was hit, the 
offenca of attemphng to do the woiild be oommitied, it u nbmitted,m 

the place where Ihe person was who fired the shot or threw the missile 
(2.) Vane’s (fitr Henry) Can (1882), £el 14, 16, Qralitnie (Str £icAard) Can 
(1691), 12 State Tr 646, stpp 726, 740 
(2) A V Brteat (1803), 4 Bast, 164,per OaosE, J, at p. 171, ff r Bmt» 
(1787), eited 4 East, atp 171) And umUe, if a Brituh sulqect, being abroad, 
eonspiTos with someone in England to comnui a crime m England, the Bntish 
subject u triable in England, if hu fellow-conspirator does any overt act m 
Englandmpursuanoeof theconspnucy (see B v Jameeon, [1896] 2 Q. B 425, 
at p. 431, (ireavee, Cnnunal Law Ooosohdation Acts, 2nd ed., p 37) 

M R. V. Johtuoa (1806), 7 66, E v Brtme (1803), 4 101, // v 

1 Ooz, 0 0 281. but, as to aooossones, see now Aeoessoiifs aud 
Abettors Act, 1861 (84 A 26 Tict c. 94), a 7, and p. 286, jpoM. 

(WAV Htggtnt (1801), 2 East, 5, S w^Oreyorv (1867), L E 1 0 C B. 77. 
Toe roles aa to venue are muw leas striet m we case of nusdemeanouni 
than mtheoaaeoif feloiue8(A v Aur<fett(1820h4B. A Aid 96,MrAiiBOiT, O^T.^ 
atp 171, A. T Elk$, [1809] 1 Q. B 230, 0. 0. B.,per Bbuoi, J, atp 242). 

(a) See A: T. (1842), 2 Q. B 636} but see OounUes of Cities Aatt 

1798 (M Qeo. 8, o. 62), s 3, and p. 286, peat. 
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8iw. 4 ^ For the kia.1 of Bcone crimes the venae may be laid in any ooonty 

Fume ID England (b) 

In the case of certain other crimra the venue may be laid either 
in the county m which they are committed, if they are committ^ 
in England, or m the county or place m which the accused person is 
apprehended, or in custody (e), or m which such person i8(d). 

(&) Namely, I3ie offence of Tiolently aasanltmg or reaietiDg offloera of ezaae, if 
the oSouoeiaoouiuitted m England (Excise Iifanagement Act. 1827 (7 ft 8 Geo. 4, 
0 58), a 43), offenceB against the Customa Acts, if committed m j^gland, and 
if the indirtmout is preferred under the diredaon of the Oommiasionera of 
Oostoma (Ouatoma Oonaohdation Act, 1876 {39 ft 40 Yiot c 36), a 258), 
offences against the Incitement to Mutiiiy Act. 1797 (37 Oeo d, o 70) (aoe 
I. 2), offeucoa punishable as perjury under the Poreign Marnage Act, 1892 
^5 ft 5b Viot c 23} (sifo s 15), bum ing the Sing’s ships etc either m the United 
Jungdom or in any BntiiJi possosNion (Dockjards etc Piotection Act, 1772 
(12 & no 3, c 24)) An ofFonoo against the Unlawful Oaths Act, 1707 (37 Geo 3, 
0 121) (see s 6), or the Unlawful Oaths Act, 1812 (52 Geo 3, c 104) (see s 7), 
whether committed on the high seas or out of England, may be tried before any 
(uuit of oyer and termmer or gaol delivery in any county of England, as if the 
offeuLe had been thorem committed 

(c) Namoly, bigamy (Offences agoiust the Person Act, 1861 (24ft25yiot 
c 100), B 67, Ji.v MmUh(J868), 1 F &P 3b, H v IFAtfev(1840), 1 Gar ft Kir 
150,0 0 B) Offeucesa^nst the Post Office Act, 1908 (8 Edw 7, c48), a 72, 
see title Posr 0>i!ioe Emborjslemont of public money by any person 
employed lu the public service or m the pohco (Larceny Act, IHOl (24 ft 25 
Vi(t ( 96), s 70) Ofiouccs ngainst the Forgery Act, 1861 (24 ft 25 Yict c 98), or 
the offences of offering, uttenng, disposing of, or altmng any matter with 
knnwledgo (hat it is forgod or altered, or being an accessory to such an offence 
(iM , s 41), Jl V Jamra (183b), 7 U ft P 553 , 11 v. Smyihxea (1849), 1 Den 
498) Mmdor or manslaughter by a Untish subject of any person on land out of 
tho United Kingdom or being accessoiy to such muidor oi manslaughter 
(Offences against the Person Act, 1861 (24 ft 26 Yiot c 100), s 9) OfEenoes 
oonumtted on tho high seas and other places within the junsdiotiou of tiie 
Adiniialty (Admiralty Offoncoa Act, 1844 (7 ft 8 Yiot c 2), as 1 ft 2, 
BOO MunJiant Shipping Act, 1894 (57 & 58 Yict c 60), a 687 , and as 
to tho Central Cnminal Court, see Central Uinnmal Court Act, 1834 

[i ic 6 Will 4 0 3b), 8 22, Admiralty Offences Act, 1844 (7 ft 8 Yiot. c 2), 

b 1, and Centiol mminal Court (Fnsons) Act, 1881 (44 ft 45 Yiot c 64), 
a 2 (2)) All indictable offences mentioned in the Larceny Act, 1861 (24 ft 25 Yict. 
c 9(i), ill the Maliuoua Injuries to Property Act, 18bl (24 ft 23 Yiot c 97), m 
tho Forgery Ait, 1861 (24 ft 25 Yiot c 98), m tho Oomage Offences Act, 1861 

! 24 ft 25 Yiot c 99), and in the Offenoes ag^at the Person Act, 1861 

24 ft 25 Yict. a 100), if such offences are committed within the juris- 

iiition of tho Admiralty (aee TjOrceny Act, 1861 (24 ft 25 Yiot c 96), 
a 116, Malicious Damage Act, 1861 (24 ft 25 Yict c 97). a 72, Forgeiy 
Act, 1861 (24 & 25 Yiot o 08), s 50, Ooijings OffeDcea Act, 1861 (24 ft 25 
Yut c 9% B 36 , Offences agiunst tho Person Act, 1861 (24 & 23 Yict. o. 100), 
8 68) Offences committed out of the King’s donunions by s master etc (ff a 
British ship or by a person i»ho within three months previously has been 
employed m such a capacity (see Merchant Shipping Act, 1^ (57 & 58 Yict o bO), 
a. 6^7) Offenoes committed out of the United l^gdom agamst the Explosiva 
fittbatanics Act, 188J (4G Vict. o. 3), a. 7} Offences against tiie ConumssiODera 
for Oatns Act, 1889 (52 Yiot. o, 10), a 9, whether oomnutted within or witibout 
the Kmg'rt dominions If e person who has been sentenced to penid semtods 
commits tho offence of being at largo before the earairatioa ox his sentence, 
ho 18 tnable either m the> county or jplace in much he is apprehend^ 
or m whleh he was eentoncod fTransportation Act, 1824 (5 Geo 4, c 84), a 28; 
Penal Sswitude Act, 1857 (20 l A 81 Yiot o. 3), s 3) An offence under the 
PentonviUe Prison Act, 1842 (5 ft 6 Yid; c ^), is trmble before juaboee at 
oyer and^ terminer eil^i at the Central Cnminal Ocnrt or m the ooonty m 


(d) For note (d) seoF 885. 
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586. The venae of an offence committed on the boondary or 
bonndanes of two or more counties or witiim the distance of 500 
yards of any such boundary, or begun in one county and completed 
in another, may be laad m any of these counties m the same manner 
as if it had been actually and wholly committed there (^) 

whioih. the offender u taken fe 28) An accessory either hefoie or after the fact 
to a felony wholly oominitted in England may be tned by any couit whioh has 
junsdiotion to try the principal felony or any felomea conumtted in any county 
or place in which the act by which the person becomes an accessory is com¬ 
mitted, in evei^ other case we accessory xhaj be tned by any court which has 
jurisdiction to the pnncipal felony or any felomea committed m any county 
or place in which the accessory is apprehended or in oustody, whether the 
pnncipal felony has been committed on the sen or on the land, or begun on the 
sea and completed on the land, or begun on the land and completed on tho sea, 
and whether withm or without the King's dominions, or partly within and 
partly without the King’s dominions (Accessones and Abettors Act, 1801 (24&25 
Vict 0 9i), B 7 , see A y Wallace (1^41), Oar A M 200} If a jierson within 
the jurisdiction of the Admiralty beiumes accessory to any felony, *' the venue 
shall be the same os if the offence had been committed in tne county or place in 
which he is indicted” (Accossunes and Abettois Act, 1861 (24 A 25 Vioi C 94), 
B 9) If a statute authorises the trial of a crime in a county whore the aocusoa 
IB m custody, and he is oomnuttod to take his trial in any paiticular county, but 
IS allowed nnt on bail, ho may bo tried in Hint count}, though bo is nut lu oouftne- 
ment, till be surrenders in discharge of his bail (A y Smyt/itcs (1849), 1 Don 498) 
(d) An offence in connection with the slave trade may be tned cithei where 
the offence was committed or m Middlesex, or in any place in which the person 
guilty of the offence may for the tune being bo, where any such offence is 
commenced at one place and completed at another, the offence may bo tned at 
either place If a person being in one place u acoessoiy to nr aids and abets 
any such offence committed in another place, he maj bo tiiod either where tiw 
offence was actuall''committed or where the offender was at tho tune of hia being 
aocessory, aiding or abetting (Slave Trade Act, 1873 (36 & 37 V^iot. c 86), s 26) 
Any offence under the Merchant Shipping Act, 1894 (37 & 38 Vict c 60), for 
the purpose of nnng junsdictiun la deemed to have bwn committed either m 
the place in wmoh it was actually committed or in any place in which the 
offender may be (s 684) , these proyisions apply to a T roseoution under the 
Behrmg Sea Award Act, 1894 (67 Viot c 2), s 1 (2), (6), and Sohed 11 
Similar provuaons are to bo found in the Forei^ Enlietim ut Act, 1870 (d3 & 34 
Vict o.60),Bs 16, 17 It IB stated in some authorities that an indictment for 
extortion may he laid in any coun^ under 31 Eliz c 6, s 4 (see 2 Starlue, 
Cnsunal FlesAing, 2nd ed., 611, n , but there was a doubt whether s 4 applied 
to mdictments (2 Ohitty, Gnminal Law, 29J, nA , ss 2, 3, 4, and 6 of the 
statute were repealed as to uvil proceedings oy the Oivil Procedure Acts 
Bepeal Act, 1879 (42 & 4d Vict c. 69), but romain m fono as to cnmmal 
pleadings The pioper course, it seems, would be to lay Hie indictment for 
extortion in the county where any act of extortion was comuutted If a 
person commits an offence against the Customs Acts m any place on the 
water not being withm any county of the United Kingdom, or it the revenue 
officers iuLva any doubt whether such place is withm the boundanes ot any such 
CNmnty, he is triable m the place in which the offenco was oc'tually commit ti d 
or where the offender may be or be brought (Customs Consolidation Act, 1876 
(^ & 40 Tict c 36), B 229) Am offence oomnuttod by a British subject on a 
tottsh ship on the high seas, or m any fexeign port or harbour or on board anv 
fnmfgn ahi p to which 06 does not belong, or an offence committed by an aln u 
on board any Biwtiah sbip on the high seas, may be tned before any court of 
justice m tiie Kng’s dominions, if the offender is found withm the junwln tion 
ol the court, and the oourt would have had of^isanoe of the offenui, had it 
been oomnutted withm the limits ot its ordmaiyjunsdiction (Merd^t ^bippmg 
Aot^ 1894 (67 A 68 Tiot o 60), 8 686, see K. ?. Zopes (1868), Dears. A B 626). 

(s) Omnmal I<aw Act, 1826 (7 Geo 4, c ^}, ■. 12, One effect of tho Ant is 
to give a^oimng oounbiM ooDonrtent jurisdiotieB pyer an area of 1000 yards 
tiurougbtheeentNof wtuehrunsthebounda^. Act applios to aUoSensss 
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587 An mdietment for an offence committed witduiB the ooiuity 
of a city 01 town corporate, except m London, Westnuneter, or fbe 
borough of jSouthwaik, may be preferred to the grand jvaj ol the 
next adjoinmg county at the Beesions of oyer and termmer or gaol 
delivery and may be tried there ( /) If an mdietment for such an 
offence has been found by the grand jury of the county of a city or 
town, any court of oyer and terminer holden for such county of a 

even to those, , bur^laiy, which are local m their character {B v Buck (1829), 
2 Bussell on OnmoH, oth ed , 46} The offence may be laid and tried m either 
county, but wheio it is laid, there it must be tiled, it cannot be laid in one county 
and tri^ in auothei (B v MttrhtU (1842), 2 Q B 6d6) The distance of 500 yaids 
18 to be measured geouietncally fiom the place where the offence is committed to 
the neaiesf pomt of the boiuidaiy, and not along the road {B ▼ Wood (1841), 
5 Jur 225), tlie distance, it seems, is to be meaeurro on a map without ro^rd ia 
the cuivatuie or ineciuahties ot the surface of the earth (see Mouflet t V<d* 
(1872). 42 L J (ex ) R, Ex Ch , and compare Municipal CorpoiationB Act, 
1882 (45 & 46 Yiot c 50), s 2,31, Interpretation Act, 1889 (62 ft bi Yiot. o 63), 
s 34) The Act does not apply to trials in hmited j unsdictiona {t,g , in ooroughs 
which are not counties of themselves), hut only to counties, thus, an offence 
committed within 500 yards of the boundary of a borough which is not a county 
of itself cannot be toed at the gaiter sessions foi the boiough {JB v Wel»h 
(1827), 1 Mood 0 0 175) The words "begun m one county and com¬ 
pleted in another ’’ do not make it necessary that there should be aotiye and 
cuutiiiuing agency in the person who commits the offence, thus, where a blow 
was struck ui the county of Worcester, and the person stoiok died in the nty of 
Worcester, which is a count\ of itself, it was held that the offender could be toed 
for manslaughter in the city {R v Jmta (1830), 1 Bussell on Cnmes, 6th ed , 
5) As legauls detached parts of a county which are surrounded m whole or m 
pait by another county, the Counties (Detached Paris) Act 1839 (2 ft 3 
Vict c 821, B I, gives the justices of the oounty which surrounds the detaohed 
pait junsdiction to act over that part, and the effect is that a crime committed 
111 such a detached part may be tned m the county which surrounds it or in 
the county to which the detaohed paii belongs {B v LocuUr (1840), 1 Bussell on 
Climes, (>& ed, 7, note (w), Dickinson's Quai^i Sessions, 6th ed , 209) As to the 
transfoienoe of out^ing paits of a county to another county, see County Police 
Act, 1840 (3 ft 4 ViL.t c 88), s 2, as explained by 21 ft 22 Yict o 68, s. 2 
(lenealfld by Statute Law Bevision Act, 1892 (55 ft 56 Yioi a 19)) 

(f) Counties of Cities Act, 1798 (38 Gteo 3, c 52), ss^ 10, Municipal 
Corporations Act, 1882 (45 ft 46 Yiot o 50), s 188, Sened. Yl The venue in 
rasoH toed under the Counties of Cities Act, 1708 (38 Qeo 3, a 62), is to be 
deemed to be the county of the city or town, and thie may be stated in the 
margin of the indictment, with oi without the name ol the oounty in which the 
offender is to be toed, or may he stated m the body of the indioti^nt (Cnnunal 
Procedure Aot, 1861 (14 ft 15 Yiot c 100), n 23, this enactment provides 
for the didiculty that aioae fiom the oonflictiug deusions of if v Mdlor 
(1806), Buss ft By 144, and R v Goff (1810), Buss & By 179) A county 
of a mty oi town is a city or town which has been constitat^ a county 
of itaciL and is not comprised in any other county, and is governed by 
ite own shenffs and othei magistrates so that no officer of the oounty at 
luge has powei to intermeddle therein (1 B1 Com 119, Tht OlcucMter 
Otm (1693), Poph 16, if V Oough (1781), 2 Doug (x B.) 791) The fol- 
aio the counties of oittes —Brurtol, Oantwbiiry, Chester, Exeter^ 
OllMtostar, Lichheld, Timcoln, Moiwioh, Worcester, Kings^-upon- 

Hnlii and Newcastle-upon-Tyne The following are the conntiee of towns — 
Bexvnok^'Upon-Tweed, Carms^en. Haverfoidweet, Nottanghatu, Poole, and 
Southampton (see stat 5 ft 6 Will 4, c 76). ss. 61,109, and 5 ft 6 Yiot o 110, 
«. 1). Separate comimssione of assize are issued and e:^ecttted for the counties of 
the cities or towns of Newuutle-upon-iyiie, Bzeter, Bti^lNorwich, Gloucester, 
Lincoln, Nottingham, WoroeafiBr, York, Havexfoaedwest, and Cannarihen, and 
the borosjgh ol Leicester (Arbhbdd'e Onminal Pleading, 23rd ed, p. 46). If 
for five yOara next before the pasnng of the Omnnal Justice A^miemtion 



FABT 1T.-*OiU01N4Zi CBOaVOt JUBlSDlcnOK. 


m 


city or town may order tbe indictment to be tried bj a jury of the 
next adjoining county ig) 

688 If a person tenders, utters, or puts off any oounterieit com 
in any county or jurisdiction, and also tenders, utters, or pats 
off any other counterfeit com m any other county or junsdictmn 
on the same day or within ten days next ensuing, oi if two or 
more persons act in concert m difierent counties or jurisdic¬ 
tions to commit any offence agamst the Coinage Offences Act» 
1861 (h), the venue may be laid in any one of those counties or 
jurisdictions (0. 


Saw 4, 
Vwme. 

UtUtilU’ 
coimteimit 
ooIb in 
two oonattoa 


589 The venue of an offence committed on any person, or Cilmw 
m respect of any property, m oi upon any coach, waggon, cart, or «>m«nhted 
other carriage employed on any journey or on board any vessel 
employed on any voyage or journey upon any navigable river, 
canal, or inland navigation, may be hud in an} county through any 
part wheieof such coach, waggon, cart, carriage, or vessel passes m 
the course of the journey oi voyage during which the offence is 
committed, in the same manner as if it had been actually committed 
in such county (k). 


Act, 1851, a commission of oyer and termmoi waa not diiectod to bn executed 
wi^in any enuuty of a city or county of a town then until suob coinmiSMion 
shall be directed to be executed there, indictments for offouoes oonimiUod thorem 
may be preferred and tned m the adjoining county (Cnmmal Justice Adminis¬ 
tration Act, 1851 (14 A 15 Vict o 55), s 19, Municipal Oorporatioos Act, 
1882 (45 & 46 Yict r 5(1), s 188) For this purpose the next adjoining county 
to Berwick upon-Taeed and Nowoastle-upon-Tyno is Nortkumbeilaud, to 
Bristol, Gloucestershiie, to Chester, Cheshire, to Exeter, Dovousbire, to 
Kingston-upon-Hull, Yorki^hire (Municipal Corporations Act, 1882, Sched VI) 
As to Bnstol, see X v Hidden (1858), 8 0 & P 6 (M> As to alteration of 
boundaries, see H v J'lller (185(>) 7 0 & P 337 , It v. hlnwnutlershir* 

(1836), 4 Ad & El 689, Loial Government Act, 1888 { 1 & 52 Vict o 41), 


B 54 


( 9 ) Counties of Cities Act, 1798 (58 Geo 3, c 62), 1 3 
(A) 24 & 26 Vict c 99 
(») Jbid , s 28 

(k) Cnmmal Law Act, 1826 (7 Geo 4, 0 641, ts 13 If the side, oentte, 
or other part of any highway, or li the aide, bank, centre, or other part of any 
such nver, canal, or navigation, constitutes tbe bound.iiy of anj two counties, 
the offence is triable in either of the counties through or adjoiuiug to 01 by the 
boimdary of any part whereof the coach, waggon, cart, carnage 01 vessel passr^s 
in the 00111 X 6 of me loiimey dunng which the offence is < ommitted G&of , comjiara 
tbe Fugitive Ofiendere Act, 1881 (44 45 Vict c 66), e 21) The Act applies 

to a lourney by railway (/? v French (1859), 8 Cox, C 0 252), it is not con¬ 
fined to the carnages elt. of common earners or to puhhe tonveyances, but 
applies to all carnages etc (if v Skmjte (1854), Dears 0 C 415) Where an 
smrnult was commit^ in a railway carnage in &e county of A , which u outside 
the jnn^ction of the Central Criminal Ckn^, and the person assaulted altera arris 
left the carnage and journeyed u another camaM on tbe same tram to a jilur 0 
in the county of B , which is withm the junsmetion of tbe (Dential Ouninnl 
Oourt, it was held that the offence was triable at the Central Onminai t'oiirt 
(J2.V JtVencA (1859), 8 Cox, 0 C 252) Where the guard of a coacli whu had 
been intmsted with a parcel contauung banknotes and sovereigns, on n> d the 
parcel mto an ou^onse, while the coach waa stopping at a place in the county 
of O , and there took the sovereigns out of the parcel and appropriated them, 
and the coach afterwards passed through the county tff H , it was held that the 
not of stealing was not ** m or upon the coach,** thrt the statute did not 
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590 Where an offence is committed in respect of a mail, mail¬ 
bag, postal packet, or money order, or any chattel, moi^, or 
valuable security sent by the post, the venue may be lud in any 
county or place in which the offender is apprehended or in custody, 
and also in any county or place through which or through any pa^h 
whereof the mail, mailbag, postal packet, money order, chattel, 
money or security passed m due course of conveyance by post (2). 

591 The offence of plundering or stealing any part of any ship 
in distress or wrecked, stranded, or cast ashore, or any goods etc. 
belonging to such ship, may be tried either in the county or place in 
which the offence was committed or in any county or place next 
adjoining (vi) 

592 The receiver of a chattel etc knowing that it has been 
feloniously or unlawfully stolen or obtained by false pretences, 
whothei he is charged as an accessory after the fact or with a sub¬ 
stantive felony or with a misdemeanour only, may be mdicted m 
the county or place m which he may have had the property in his 
possession, or in any county or place m which the party guilty of 
the principal felony or misdemeanour may be indicted, in the same 
manner as in the county where the leceiver actually received the 
property (n) 

593 A person having in his possession in any part of the United 
Kingdom any property which he has stolen oi otherwise feloniously 
taken in any other jiart of the United Kingdom may be mdicted for 
larceny m that part of the United Kingdom in which he has such 
property as well as in the part where he stole it If a person in any 
pnit of the United Kingdom receives oi has any property which has 
lieen stolen or otherwise feloniously taken in any other part of the 
United Kingdom with knowledge that it was stolen etc , he may be 
indicted for the offence of receiving in that pait of the United 
Kingdom in which he receives or has such property, in the same 
manner as if it liad been oiiginally taken or stolen m that part, or 
the venue may he laid in the part wheie the pnncipal thief may 
be tried (o) 

594 The venue of the offence (p) of unlawfully receiving or 
having possession of any property stolen out of the United Kingdom 


ttmt the guard could not be tried in II, and that the proper venue was the 
oounty uf Q {hkarpe'a Com (183b), 2 Low C G 233 , ted gucere, see A ▼. 
Pterce\m2), 6 Gox, V 0 117) 

(/) Poet Othoe Act, 190S (8 £klw 7, c. 48), a 72 (1) When the offence is 
conimittiHl on any highway, harbour, cannl nvor, arm of the sea, or other 
water, conaUtuhiig the boundary of two or more counties or places, ife may ^ 
triad tu anv of the said oountiee or places (Pont Office Act, 1908 (8Edw. 7, c. 48), 
a. 7S (S)). The offence of bemg accessory to or of aiding or abetting an offenoe 
against the Act may be tneilm any county or place m whudi the Ian mentioned 
iSenee niay be tned, \lnd , a 72 (3) 

(m) tisrwny Act, 18bl (24 & 26 Yiok. o. 96), a 64. 

(«) IlM., e 9o. 

(o) JMi.»a8 Sband 114 

This offence was vreoied by the Laceeny Aet, 189b (69 dk 60 Tist, 


'4 
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with Imowledge that it was stolen may be laid in any ooUnty or Baor 4. 
place in which the aocnsed has or has had the property (q). Venue. 

595 If a person is feloniously stricken, poisoned, or otherwue dmUi lo 
hurt upon the sea, or at any place out of England or Ireland, and 
dies of such stroke etc in England or Ireland, or, being feloniously 
stricken etc. m England or Ireland, dies of the same at sea or inuoOiw 
at any place out of England or Ireland, the offender, whether 
prmcipal or accessory, may be mdicted m the county or place in 
England or Ireland in which the death, stroke, poisoning, or hurt 
happened (f). 

596. Indictments for high treason or misprision of treason offraoM 
committed out of England, and for oppressions committed out of 
England by colonial governors, are triable m the King’s Bench 
Division of the High Court of Jnstice or by special commission in 
such county as the King may appoint (s) 

Offences by the Governor-General of India and other persons m 
certain offices in India, and by persons m the public service in other 
possessions of the Grown outside the United Kingdom, maybe tried 
m the King’s Bench Division of the High Gouit of Justice (t) 

An offence under the Official Secrets Act, 1889 (<i), if alleged to 
have been committed out of the United Kingdom, is triable in the 
King’s Bench Division of the High Court of Justice or at the 
Central Criminal Court (b). 

The offence of wilfully neglecting or delaying to deliver or 
transmit writs for the election of members of Parliamont is appa¬ 
rently only tiiablo in tho King’s Bench Division of the High Couit 
of Justice (c). 

597 If a person who is subject to the Mutinv Act for the time Trial of 

being m force is committed to take his tiial fo any luurdor or wWienSMT 

mordw eta. 

_____ __at Oantiai 

Oriminal 

(?) Larceny Act. IbOl (2i & 25 Vict c 96). a 1 (1) Coait, 

(r) C^enoes a^inst the Person Act, ISCl (124 & 25 Yict o 100), s 10 Sea 
B V Coombei (1785), 1 Leach, 388 This piovuion Hoes not apply to a foreigner 
who oauaei ^ death of another person by an act done outside the lunsdiotmn 
of the King, A.v (1857), Dears &B 182, A ▼ Jamsson, [1898] 2 Q. B 
425, per head. Bussell of Eillowek, 0 J . at p 430 

(s) Stat (1543) 35 Hen 8, c 2, s 1 , etat (1651) 5 & 6 Edw 6. c. 11, s 4 

(see p 276, ante) , stat (1698) 11 Will 8, c 12 As to treasons ooxnmitted at 
sea withm the Aihauralty junadiction, see p 274, ante, Offences at Sea Act, 15ib 
(28 8, c 15) For a modem instanoe of a tnal in the High Court for 

treasons eomnutfted abroad, see B v, Lynch, [1903] 1 E B 444 

(t) East India Company Act, 1772 (13 Gw 3, o 63), a 39, Oruoindi Juns- 
dio^on Act, 1802 (42 Qeo 3, o 85), s 1 These Aots relate to prosecutions for 
cnminal, opptessiTe and fraudulent aots committed by persons m public employ- 
aunt abroad m the exercise of their ei^lo 3 nnents, but do not extend to felonies 
(A. T. Sbmpe (1816), 5 If & S 403) For instanoes of prosecutions under those 
statutes, see A. V Pteton (1812), 30 State Tr 225, if v Jones (1806), b Last. 

Jlj A. V Eure (1868), L B 3 Q B 487, A. v. Eyre (1868), repoited by 
W. F.Finlason. 83, A. v. Turner (1889), 24 L. J 466, 469, 479, 493 

a) 52 ft 53 Vict <L 52. 

( W J«a.,a6. 

(e) FteUamentaxy Wnts Act, 1813 (53 Qeo. d» a 80), a 6 and title 
BuKUKura. 
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manslaughter of a person also subject to that Act eommitted at 
any place in England and out of the jurisdiction of the Central 
Criminal Court, the King's Bench Division may, upon the applica¬ 
tion of the Secretary of State for War, order that the prisoner 
should be indicted and foied at the Central Cnmmal Court, and 
thereupon he may be tried there, as if the murder or manslaughter 
had been committed witlun the jurisdiction of the Central Crimmal 
Court (d). 

Perjury before a naval oourt-martial, wheiever committed, is 
tiiable in England (e). 

598 If the venue for the trial of a crime is laid m a particular 
county or place, the mdictment must m general be tried there, the 
venue cannot be laid m one county or place and tried in another (/). 
But tbe King’s Bench Division of the High Couit of Justice has 
power to change the venue and to ordei the trial to take place in 
any county oi jurisdiction in the lealm {g) 


Part III.—Proceedings Preliminary to 
Indictment. 

Sect 1 —flecviing Attendance of Acciued Pneon. 

Sub-Sect 1 —SnmmoriHB and WarranU 

599 The first step in tbe ordinaiy course of cnmmal procedure 
IB to bring a porson charged with a crime before justices of the 
peace m order that the charge may be investigated 

The attendance of an accused person befoie justices is secured 
either by summons or by arrest, either under or without a 
wairant(A) Summonses and warrants of arrest are issued by a 
justice on an mformation being laid before him. A warrant of 

(d) Jansdiction in HonucideB Act, 18Q2 (25 & 26 Yict o 65), u 1,3 

(e) Naral Discipliue Act, 1866 (29 & 30 Yict c. 109), a 67 There u no 
proTi^ipn B8 to the venue, if the i^ury » committed out of England, naval 
oourts-marhal are under this Act held on board a man-of war (aee tbtd , a 59), and 
perjury at a oonrt bo hold » triable according to the mlee ndatmg to onmea 
oonumtted within the Admiralty jnmdioUon, eee p 273, ante 

(/) See E V Mitchdi (1842), 2 Q B 636, and Oountiea of Oihea Act, 1798 
(39 ^ 3. 0 . 62), a 3 
See p 350, post 

(i) Wot the procedure m f^erence to aummonBes and arresta with regard to 
an hadwtahle offenoe, see the Indictable Offences Act, 1848 (11 ft 12 Yict e. 42), 
aa 1, A dnmmonaea, wamnta, and atreata are mere madbtnery for aeenriiig 
the atfewdanoe of an acinaed peraon. Themvalidityof any of these praliminary 
•tape win not affect the jumidtSHon of juatioea, if the aoonaed peraon aMeate 
ana tite dmige u one which the joahoea have power to loveatigate (AL ▼. St^hm 
(1870), ^UB.D 614»0 0 B.). \ ^ 
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Past III.— Paocesdimcb pRmmNABT to iNoxotiiENT. 

arrest may iseae on a summons being disobeyed, or may issue in 
tiie first instance 

A summons is an order in writing, signed by a justice and directed 
to an accused person requiring bim to attend befoie a ]ustice or 
justices to answer a ciimmal charge (i) 

A warrant of arrest is an order, idso in writmg undei the hand 
and seal of a justice or other person in authority, addiossed to 
a police constable by name, or by the name of his office, and to all 
other peace officers in a certain aiea, commanding him or them to 
arrest an accused person and bring him before ihe justices sitting 
m a specified place, to answei the ohaige which is referied to in the 
warrant {k) 

600. Summonses or wariants may be issued by a justice of the 
peace for any county, city, borough or place in England or Wales, 
when an mfoimation has been laid before such justice that any 


(t) As to the lorn, see Indictable Offences Act, 1848(11 & 12 Yiot o 42), 
Schedule, Form 0 It is served by a constable or other peace ofhoer u^n Urn juirty 
to whom it 18 directed by delirermf; it to enoh party {mrsonally, or if he cannot 
oonvemeutly he met wi&, then by leaving it with some person for him at his 
last or most usual place of abode {tbtd , s 9) 

(k) As to the form of a wuirant in the ease of an indiobtble offence, see Indiot> 
able Offences Act, 1848 (11 & 12 Yiot o 42), Schedule, Form B Wanunta, 
besides bemg issued by justioos, may be ffrautod in the c^ise of treason by a 
^oretory of State v Kmdal (1695), 1 Ld Buym 65, Ji y Da^rd (1798)« 
7 Tern Bep 736, BsoLeac/iy Muncy (1763), 19 State Tr 1001) Any judge 
of the Singes Bench Division of the High Court of Justice may issue a warrant 
for the airest of a person against whom a charge is made on oath of felony 
(1 ChitW, Cnmiual Law, 36, and see Boil Bunds Aot, 1808 (48 Qeo 3, o. 58), 
s 1) Under s 380 of the Merchant Shipping Aot, 18% (67 & 68 Yiot o 60), 
a warrant may be issued by a aupenntenacnt (i c , a shipping master or other 
officer of a local marine boam, see ihtd , ss 240 and 742} ui by the pnncipal Board 
of Trade officer at a poit or district or by his deputy, on ibe infoimation made, 
d the officer so require, on oath, for the appiehension of any seaman or 
apprentice charged with the offence of desertion, a^noo without leave, wilfuldis- 
oDedienoe, continued breanh of duty, or unlawful coinhinabon A warrant 
must in general direct the arrest of a particular porsmi by name, or by descrip¬ 
tion, d his name is unknown But a justice of thp pooce may, at common law, 
issue a search warrant authonsmg a search m any house etc for stolen goods 
and the arrest of any person found in possessiou of such goods (see p 309, fMt) 
In other cases a general wanont (s y , a warrant to seize the “ authors, pruiteis 
and publishers " of a oortain specified hbel) is bad at common law {Ltach v 
Money (1766), 19 btate Tr 1001 at p 1027, Rnttck v Camnqion (1766), 
19 Stoto Tx 1029, 1074)l Exceptional powers are given by statute authorising 
the arrest of on uidehnite number of persons found m gaming houses (see 
Unlawful Games Aot, 1642 (33 Hen. 8, c 9), s 0, Metropolitan Police Act, 
1830 (2 A 3 Yict c 47), a 48, Ooming A^, 1846 (8 A 9 Vict c 109), s 6, 
Betbng Aot, 1833 (16 A 17 Yiot o 119), a 11 tmo Mvrphy y Arrow, [18971 
2 Q. B 627), in unhoensed theatree and other places of pubho entertoinineiit 
(Disoirderly Hooses Act, 1761 (26 Geo 2, c 36), s 2, Hetropolitsn Police Act. 
1839 (2 A 3 Yiot o 47), a 46), in plaoea used for cookfighting etc. (Uetropoliian 
Act 1839 (2 A 3 Yict o. 47), s. 47) Justices ate also authorised by a 
number of statutes to issue search warrants in addition to those which they 
may ismie at common lav (see p 310. post) A warrant of oomnutnierd (•«, a 
justMSs^ Older oommitting an accused person to prison to take hu tn^I for 
an inffifitatie oflenoa)«ie made out, when the ncehminaiy exanunutixm Is 
eonofuded and the Justuses consider that a pftmA /aae caoe has been eftah* 
lUifdi ssep, 822,p^ Af to bench vamiitsaeep, 361, poif. 
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person has eommittod, or is snspeotod to haye^ committed, any 
indictable offence within the lumts of tiie jurisdiction of snob 
justice, or that any person guilty or suspected of haying committed 
any such crime outside such jurisdiction is residmg or being, or 
suspected to reside or be, within such jonsdiekonCf). 

601 A warrant cannot issue unless there is an information in 
writing and on oath. A sommons may be issued on an oral and 
unsworn information (m). 

Generally speaking, any person may be the informer and may 
make the charge before the justice, except where there is statutory 
provision limiting the power of making the charge to certam 
persons, or making the consent or order of some person a condition 
precedent to the institution of the proceedings (n) 

602 It IS the duty of the Attorney-General to institute proseou* 
tions for crimes which have a tendency to disturb the peace of the 
State or to endanger the Government, and no information at 
the salt of anyone hut the Attorney-General will be granted by the 
King's Bench Division of the High Oouit of Justice for such an 
offence (o) 

603 It 18 the duty of the Director of Public Fiosecutions, under 
the biipermtendence of the Attorne} -General, to institute, imdertake 
or carry on such criminal proceedings, and to give snch advice and 
assistance to chief officers of police, clerks to justices and other 
persons, whether officers or not, concerned m any crimmal pro¬ 
ceeding, respectmg the conduct of that proceeding, as may be for the 
time being prescribed by regulations under the Prosecution of 
Oflences Act, 1879 (p), or may be directed in a special case by the 
Attorney-General The regulations under that Act provide for the 
Director of Public Prosecutions taking action m cases of importance 
or difficulty, or in which special oiroumstances or the refusal or 
failure of a person to proceed with a prosecution appear to render 
the action of such Director necessary to secure the due prosecution 
of an offender ( 9 ) 


{1) Indictable Offences Act, 1848 {11 & 12 Viet c 42) ■ 1 As to a watraiit 
to ippiehend a perHon for offences committed on the huh seas or abroad, see 
titii , B 2, and Schedule, Form PI. and B ▼ Eyre (1868), L B 3 Q B 487 As 
to a warrant when an mdiotment has been found agamst a person not in 
cm^y, see ib%d , s 8, and Sebed G As to the prooednre when tiie offence 
for which a pereon » brought before a jusUoe wee committed outside his 
junsdiotion, see «ftid, s 22 

(ei) Indic^ble Offences Act, 1848 (11 ft 12 Viot o 42), s 8 , see (yBrten ▼. 
A«»ner (1886), 49 J P 227 

J? y Kennedy (1902), 86 L. T 753, & T Oranatdlt (1849), 7 State Ir. 
(2i;8.)979 Seep 293,p(»rf 

jB ▼ langXeyt Ex pdHs Cramhay (1860), 8 Ooz, 0 0 35f 

(») 4ift4SViot.c 23 

(0 e 2, see also IVoeeontiicni of Offences Act, 1884 (47 ft 48 ViSt 
a M), and Proeecutum of Offences Act, 1908 (8 Edw 7, & 3) Beg^tums 
under 6m Aete of 1879 and ^884 were nude 25th January, 1686 (see Douglas, 
Bummiiqr Bnuedum, 8th ed., p. 485). 



Part HI.—pRooiici>mos Prbliminabt to Ikdiotkent. 

604. There are some statutes vhioh require that certain erimmal 
proceedings should be undertaken by partieular persons, or only 
with the consent of particular persons, but in the absence of 
statutory provisions to the contrary any person may of his own 
initiative, and without any prehminaiy consent, institute criminal 
proceedings with a view to an mdictment (r) 

606. If appUcatioD is made to a justice to issue a sammons or a 
warrant of arrest, he must exercise a judicial discretion in deciding 
to grant or refuse it If he declines jurisdiction, or refuses to grant 
a summons for a reason which is bad in law, a rule may be 
granted by the King’s Bench Division of the High Court of Justice 


(r) In many atatutea relating to prooeedinga before a oourt of euuuiwry 
]unadiotion there are proviaiona defining what peraon should bo tlie lufonuant 
tg , Offences against the Person Act, ISbl (24 &26 Yiot o 100), s 42, and 
Ntchomm ▼. (1888), 57 L J (ii c) 45, l*ickeninq ▼ Wtiloughhu, 119071 

2£ B 296, Tarry v tinman (1846), 15 M &W 645, Smith v Dear (1906), 
20 Oox, 0 C 458) In a few cases of indictable oftencos the power of instituting 
prooeedinnishmited to certain persons or made subject to the consent ofcertaui 
persons For mstance, all indictments for any offonoes under the Customs Acts 
must be prefoned in the name of the Attorney Qeiioml or of some oflloei of 
OnBtonisorInlsndBevenue(Cu8toin8ConBolidation Act, 1876(i9&40Viot (> 96), 
B 255 The consent of the Attorney General is required tor a proseoutiou 
under the Official Secrets Aot, 1889 (52 & 53 Vict. o 02) (see tbta , s. 7 (1)), 
the Pubbo Bodies Corrupt Practices Act, 1889(52 & 53 Yiot o 69) (seotoia, 
a 4). the Prevention of Corruption Aot, 1906 (0 £mw. 7, c 34) (see tbtd , s 2 (1)), 
the Law of Property Amendment Act, 1859 (22 & 23 Yict c 36) (seo tUd , 
s 24), the Larceny Aot, 1861 (24 A 25 Yict o 96), s 80, the Public Ueolth 
Act, 1876 (38 & 39 Yict o 55), a 68, the Punishiueut of Incest Act, 1908 
(8 Edw 7, c 45), unless it is commenond by or on behalf of the Jhreotor 
of Public ProseoutioiiB (see ibid, s 6) Wboro an eleotiou court or election 
oommissionera have reported that persons have been guilty of any corrupt 
practice, it rests with the Attomey.Qenersl to decide whether he should or 
diould not institute or direct a prosecution, but it seet <« that there is nothing 
to prevent a private person from lustitutmg a prosecution if be wishes (Coirupt 
and niegal Praotioea Prevention Act, 188S (46 & 47 Yict c. 51), s 00), as to 
proseoutions by the Director of Pubbo I^oseoutions lor corrupt or illegal 
praotioea see sonf , ss 45, 57, and as to prosecutions by the returning officer 
at an electum for peraouatiou, see Ballot Act, 1872 (35 & 36 Yiot r 33), 
a 24, and Parliamentary Yoton He^lration Act, 1813 (6 & 7 Yiot c 18), 
M. 86, 87 See title Elxotiokb If any person is charged bofore a jash(« 
with any onme under the Explosive SuiMtanoM Aot, 1^3 (46 Yust o 3), 
no further proceeding is to be taken agamst such person without the consent 
frf the AttoTnoy>(^neral, except for the purpose of securing the safe custixly 
of such person by remand or otherwise (ibid , s 7) See title ExpiiOSTV *-* 
A prosecutxoD under the Temtoml Waters Junsdictaon Aot, 1878 (41 A 42 
Yiot e 73), a 2, of a person who is not a suhieot of the &ng cannot be 
instituted m England except with the consent of aSecretary of State (t6i<2 , a I) 
No cninmal prosecution for bb^ can he oommenoed against any proprietor, pub- 
ludier, editor, or any person re^nsihle for (he pubbcation ai a newspap r lor 
Tty libel pu hhshed in such newspaper without the order of ajttdge m ohainbcrs 
heiag fins obtained (Law of LimI Amendment Act, 1888 (51 A 52 Yict c 64b 
as, and see iitte Lnaai akd Szatobb) A prosecution <tt ahaukrupt for an 
offleaoe under the Debtors Act, 1869 (32 A 33 Yi^ a 62), under the Bankruptcy 

Aio^ 1888 (46 A 47 Yiot c 52),may^heords(r«dby aoourtexerciamg bankruptoy 
jnnedieteiQ, and u sni^ a com the Director of PudIig Prosecutions u to ustitiAe 
and eaxry on the prosecntiou (^btare Act, 1860 (32 A 88 Yict c 62), a 16; 
BaakrttMoy Ant, 1883 (46 A 47 Yict a 521, a 166), but theca m notfamg whidi 
mokas the onlsr of aoch a court a oonditem pcaoedent to the lostitutate ol 
prooeedinga or to prevent anyone from mstrtatuig them (JZ v Thamae (1669), 
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to compel him to hear and detennine the matter (s). II he exeroisea 
hi% (liBcretion and does so propeily, the court not grant a 
mandamus to hear and determme the matter (a). If he refases to 
giant a summons or warrant and assigns several reasons for doing 
so, and some of these reasons are bad in law, but others are 
good, the court will not grant a mandamus (5) 

606 Criminal prosecutions, except where tbeie are statutory 
provisions to the contrary (c), may be commenced at any time after 


11 Oox, 0 C 635), and a private imrson lustitating bitch a prosecution without 
the otieir of a judge may now obtain an ordei for the payment of hia costs (Costs 
in Cnminal Cases Act, 1908 (8 Edw 7, c 16) s 10, lepealing s 17 of Debtors 
Act, 1869 (32 6c 3d Yiot o 62)) If the office of Atloniey-Oenoral» vacant, the 
Kolicitor-Oen«ral has, it seems, the powers of the Attoinej-General (J2 v 
fi'ilket (1770), 4 Bnrr 2527, at p 2654) In cobes of oflences under e 26 of the 
OOences against the Person Act, 1861, and of luihcting bodih injury on a pei'sou 
under sixteen, if the justioes before whom, a complaint of the offenoee is heard 
certify that it is necessary foi the purposes of public justice that the prose¬ 
cution should be conducted by the guaj^ans of the poor or oveiseers of the 
place where the offence is alleged to have been committed, the guardians, or, 
if theie Bie no guardians, the overseers, must conduct the piosecutiou {tbid , 
B 7,}) 

(s) R T Byrds (1890), 60 L J (h c) 17 As to mandamus, see title CaoWN 
Phaci ul 

fa) R V yiroa (1901), 85L T 581 , A v Kfnnedtj (1W)2), 86 h T 753 

(b) R V Kennedif, gupra 

(c) Yanoiis ponuds ol limitation after the offence is committed are provided 
by different statutes for the commencement ot pioceediugs, t g (1) Three years 
in the cose of treason (except the treason of designing, endeavouring or attempting 
any ussassmation on tho body of the King by poison or otherwuel, if it is com¬ 
mitted in any part of the United Eingdom (Treason Act, 1695 n & 8 Will 3, 
c 5), 8 6, Treason Act, 1708 (7 Ann c 21), Treason (Ireland) Act, 1821 (1 
& 2 Ceo 4, c 24), Fost 249, falsely pretenduig to be m holy orders and 
solemnising matrimonv accoiding to the ntes of tho Ohuroh of England 
(Mamage Act, 1823 (4 Oeo 4, c 70), s 21), offences against tho Customs Acts 
(Custome Consolidation Act, 1876 (39 & 40 Yict o 36), s 257, seeiZ v Thamjmn 
(1851) 16 Q B 832), offences i^amst the Births and Deaths Begistration Act, 
1874 (37 Sc 38 Yiot o 88), a 46, or against the Merchandise Muks Act, 1887 
(50 & 51 Yiot o 28), 8 15 (theie is an altenlatlv^ period of limitation of one 
year after the discovery of the offence by the proseoubon, if that mnod expires 
before the expiration of three years from the commission of the offence (tifif )) 
(2) Two years m the case of all indictmenie under any penal statute whereby the 
101 feitiire 18 limited to the King (^t 31 Elia o 5, s 5), unless the statute 

{ iiesonlws a different penod (3) Eightemi months in the case of a prosecution 
or peiiury under the MomsM 1840 (3 A 4 Yiot c 72), from the 
solemnisatiun of the mamage for the procuring of which the false declaration 
pumahable under that Act as perjury was miwe {ihid , s 4) (4) One year 
in the case of offences against the fiiot Act, 1714(1 Om 1, stat 2, c,6}(«5ii.,s 8), 
or the ShippingOffeuoes Act, 1793 (33 Geo 3, o. 67), a 8, offences punishable upon 
indictment or otherwise than upon summary convictioD under the Night Poach¬ 
ing Act, 1828 (9 Geo 4, o 69) (i5i<f ,84), offences under (he Corrupt Practices 
Pkeveotaon Acts, 1 1 , the Ooirupt Piactioes Prevention Act, 1854 (17 Sb 18 Yict 
o. Iffit), the Corrupt Praotiees Prevention Act, 1863 (26 & 27 Yiot. c. 29), the 
PaiiinsieDtaxy Eleotiona Ao^ 1868 (31 & 32 Ymt c 125). the Ballot Aot, 1872 
(M A 36 Yiot. o 33), Part DDL. the Parliamentary Meotions and Oocnipt 
Praotwsc Act, 1879 (42 4b 43 Yirt. o 75), the Bepresentabon of the Peom 
Aot, 1337 (3G A 31 Yici o 102), sa 11, 40. 50. or the Gomipt and Illegal 
PraobeCi Invention Act, M88 (46 A 47 YioL c 51}, if snob an offenoe was 
eommittsd in reframioe to an eleobon with respeot to which an uujuixy la held 
by eUehon eommiasMinei-s, the period Imutabon as one year after ^ offence 



Past tit.— PltoGBiEt>ii»as PRiLimirABY to Inok!!(vint. 

* 

the eommifision of the offence (tf) A prosecution is commenced, tm. L 
when an information is laid b^ore a justice («), or, if there is no Ssmutiig 
information, when the accused is brought before a jushoe to answer Attsadsace 
the charge (/), or, if there is no preliminary examination before a of Acoassd 
justice, when an indictment is preferred (</). Pawa^ 


was comimtted or three months after the report of sni^ commidsioners, whioh* 
ever pwiod last expires, but must in any case uot exceed two lears after the 
offence was committed (Corrupt and Blegal Practices Piovontiou Act, 1888 
(46 ft 47 Viot. 0 61), s 51) (u) Six months in the coso of ofTonces against the 

Unlawful Dnlhng Act, 1818 (60 Geo 3 & 1 Cteo 4, c 1) (f5id, s 7), the offence 
of unlawfully and carnally knowing or attempting to have unlawful carnal 
knowledge of a girl of or above the age of thirteen yean and under tlie age of 
sixteen (Cnminal Law Amendment Act 1885 (48 ft 40 Yiot c 60), s. 5, 
Prevention of Cruelty to Children Act, 1904 (4^w 7, o 15), s 27, and see 
R V Wut, [1898] 1 Q B 174, OCR) For any act done in pursuance or 
execution, or mtended execution, of any Aot of Parliament or of any public 
duty or authority, or m respect of any alleged neglect or dofaiilt in the execu¬ 
tion of any such aot, duty or authority, the prosecution must bo commenced 
within SIX months next idter the act, neglect or default complamod of, or m 
case of continuance of injury within six mouths after the ceasing of such injury 
f^blio Auihonbes Protection Aot, 1893 (56 ft 57 Yiot. o 61), s 1, see title 
PoBUO AuTBonmna and Pubuo OffiuIuRs) (0) Three mouths m the case 
of blasphemy under 9 Will 3, o. 35 (infomation of the bbuiphomous words 
must be given within four days after the words spoken {thtd , a 2)) 

Proof of the issue of a warrant which is not executed witbm the tune limited 
for oommenang the prosecution is not ptouf that the proNecntiou is commenced 
m bme, unless proof is also given of the information (/Z v RhiUtpt (1818), 
Rubs ft ^ 369, R v Pancer (1864), Ijo ft Ca 459, R v Hull (I860), 
2 F ft F 16) If on indictment is presented within the time limited and ia 
iguorfd, the prosecution has been commenced m time, and anoUiei 

indictment found aftm tho eniration of the linutod tune would be valid (iZ v 
KiUmmaUr (1835), 7 0 & P 228). If a prosecution is oommencod foi one 
offence (f g , feloniouriy shooting) withui the limited time, and after the expiia- 
tion of the liznited time an indictment is found for a different offence anung 
out of the same facts {eg ,a,n offence under the Night Poaching Act, 1828 
(9 Geo 4, 0 69) ), the prosecution is not commencea in time os regards the 
offence for whion tho mdictment u found, unless the iflnnce for which the 
indictment is found is one of which the accused pmAon could have been found 
guilty, if he had been indicted for the other offence (R v Ctulo/t (1869), 11 Cox, 
0 0 ^5), so, if a prosecution is commenced within the bmited tune for rape, 
and the indiotoent is found after the expiration of such time for an offence 
specified in s 9 of the Onimnal Law AmendmentAot, 1885 (48 ft 49 Yict o 69), 
the indictment is m tune, because on on mdictment for rape a person can 
be fbuad giulty of any such offence (see Onminal Law Amendment Aot, 
1885 (48 ft 49 Yiot c 69), a. 9) Where thore la a time limited for the com- 
menoement of a proeeonbon, the day on which the offenoe waa oonumtted is to 
be excluded in the oamputataon of toe prescribed time [Raddtffe v. Barthdomm, 
Q802] 1 d B 161, aee Pdlea v. WinWord (InhubUonie) (1829), 9 B ft 0 134 , 
mUume T Burgeee (1840), 12 Ad. ft Rl 636) Sundays are to be included m 
&e computation of tune, nnleas the atatnte presonmng the tune expressly 
exclud es them (R v. JftddlemB JiuUcee (1843), 2 Dowl (b a) 719) In every 
Aot pnwr* after 1850 “ month '* «■ osijendar month, unless the Act expressly 
or by implioalaon makes provuBon to the oontrexy (Interjaetabon Act, 18S9 
(52 ft 58 Yict 0 68 ), ■. 8 ) , 

(d) Aa regards dSanoes puniahaUa under the Summary Junadiohon Acts, 
wcoept whwe some otto Imutahon of time is piescnbM 1 ^ statutes, the 
mformstum must be >e»d within six calend ar mon^ from the tune when the 
matter of the information aroae (Summary Junadiotion Act, 1848 (11 ft Viofe, 
e. 48), a, 11 , see title Maoistilates). 

(a) Rw. Watoce (1707), 1 Eaat, P C. 18«. 0. 0 B. 

/) R T. Austin (1845), 1 Oar ft Err 621. 

g) R T. JCiRmniter (1835), 7 C ft F 288. 
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Scb-Sbot 2—Arrest. 

(i) Tn General 

607. Arrest consists of the actual seienre or tonehing ol « 
person’s body \rith a view to his detention (h) It may be made 
either with or without a warrant. An arrest without a war¬ 
rant may be under a power conferred by common law or 
by statute, and may be by a pnvate person, or by a peace office 
on the direction of a private p^son, or by a peace officer on his 
own mitiative 

Anyone who assaults any person with intent to resist or prevent 
lawful apprehension is guilty of a misdemeanour (t) 

An infant under seven cannot, it seems, be arrested (k) 

(n } Arrest tnlhutd Warrant 

608 At common law the power of a private person to arrest is 
limited to oases where treason or felony has been actually committed 
Ol attempted, or where there is immediate danger of treason or 
felony being committed, or wheie a breach of the peace has been 
actually committed or is apprehended (1) 

609 If treason or felony has been actually committed, anyone 
except the King (m) may without a warrant airest a person whom 
there is reasonable cause for suspecting of having committed the 
Clime (n) 

Anyone may without a warrant arrest a person whom he sees 
on the pomt of committmg or attemptmg to commit treason or 
felony (o), but there is no power of ariest if the attempt has 
ceased (p) 


(A} See Gentter r SparJes (1704), 6 Mod Bep 173; Sandon v Jervts (ISSS), 
E h &E 933, Ex Oh , Jiussen v Ltuas (1824), I C & P IfiS The mere 
pnmouicing of words of oireet without touching tiie body of the person it is 
sought to arrest is not an arrest, unless the person submits to the process and 
goes with the arresting officer If he does not submit, there can be no arrest, 
unless the officer htye hold of hnu (Homer v. BaUyn (1739), BuUer’e Niei Fnue, 
«1) 

1 0 OfTenees agauist the Person Act, 1861 (24 ft 25 Yiot o 100), • 38. 

A) March r loader (1863), 14 0 B (w 8 ) 535, see p 239, ante 
0 See 2 Uawk P 0 , o 12, 2 Hale, P. O. 78. Post 818 
m) The Eiitg has no power to arrest or order the arrest of anyone (2 Co Inst 
186., 167, see Vase of KtmhoUon (/Atrd) and the Ftve Members (1841), 4 State ft 
68) 

(«) Dalton’s Country Justice, p 448, 2 Co. Inst 52, 1 Hale, P G. 469 , 2 
Bale, P C 82, Post 310.316, 2HawkP C.c 12,s 1; Affsnv frfiyM(1836}, 
• 0 ftp 522, S V I'rtee (1838), 8 C ft P 282 As to hue and oty. see 2 Cb 
llwA 172,1 Hale, P C. 464, Post 309,310, and p 300, post 
'M 8 Hawk P. C, 0 12, • 18, 2 Btdl Abr tit ft^^, Impnsonuwitt, 
6M. B, Handoock r Baker {1906), 2 Bos. ft P 260, ft ▼ jW (1825), 1 ICood. 
0.0 mi eseAUenv LondonemdSouth We^emSml Oe (1670)^ Ii. B.6Q.B. 66 
f w) 8 m AUess y. London and Bomth Western Bad Cb., st^wu. As to fiw 
authority of a esTvant to azreit m renteot of aa offence oommitted or eae- 
peoted to have been oomwotm agamst nie master’s property, eee eaeee list 
eitad. .Hi ossss of injuries topropfsrty trtiioh axeeffenoes agunst theMslieioas 
Daman AcA 1661 (H ft 25 Yut o. 9t), fhera u new a atatutory powar id aneat 



Part ni.—FB00Esi>iK09 Pbruxiiiart to ImMomiNT 

610. A private person maj also without a warrant azrest any¬ 
one who m his presence conumts a breach of the peaeOi when the 
breach is still continuing, or, if it is not still continuing, when 
there is reasonable gronnd for appr^endmg a lenewiJ of the 
Iweach, or when the offender escapes immediately after committing 
the breach and is taken on fresh pursuit, which oommenoea 
immediately and is continued without a break (g) 

A private person may also, it seems, arrest without a warrant any¬ 
one who there is reasonable ground for supposmg is about t<> commit 
a breach of the peace m the presence of such piivate person (r). 


without u warrant (aee a 61, , and p 301, pott, aea, too, Metropolitan Pohco 

Act, 1889(2 & 3 Yict c 47), ■ 66. and p SOI. mut) 

(y) Price V S«/et/(184J), 10 OLA Fin 2811 L , following v Stmptm 

(1835), 1 Or M Ah 767, fl V Ltght (mi), 21 h J (m o) 1,0 0 It , 2Unwk. 
P C , c 12,6 1 Ae to persons aotmg under tho oonmaud of a justice of tho peace 
m suppressing a not or in aid of toe polioo, see p 209, dmI A hrencli of the 
peace 18 committed, when there u aii actual assault (see Othorn v rctfc/i (1858), 
1 P A P 317 , Coteard v Baddeley (1869), 4 H A N 478, and p 606, pwif), or 
when public alarm and excitement are caused by* a person’s wrongful act More 
annoyance and dishirbanoe or insult to a person oi abusive laticuMo or great 
heat and fury without personal violem e do not t onstitute a breai n of the peace 
{Wheeler y 11 (1810), 9 0 AP 262) A strangoi who commits a disturb¬ 

ance in another person’s noose may be turned nut of the house by tbo hoose- 
holdor or by a constable whom he calls to his assistance, but cannot bo given in 
charge {ib%d ) The persistent nnj^g of another purson’s dooi boll does not rd 
itself c onstitute a breach of the peace {Orant v Muter (1843), 5 Man A 0 123, 
but see now Metropolitan Police Act, 1839 (2 A 3 Yict o 47), s 64 (16), Town 
Police Clauses Act, 1847 (10 A 11 Yict o 89), a 28} A person who is present 
at a public mooting and disturbs the meeting by derisive cries and by putting 
questions and making observations does nut commit a breach of too peace, 
although such conduct might justify the turning the disturber out of the place 
where the meeting was held (ircodinj v OxUy (1839), 9 U A P 1), or wignt be 
grouudforaproseoutionunder the Public Mooting Act, 1908 (8 Edw 7, o 66), 8.1 
If a person who conducts himsolf in a disordeily maniu i in a house, and refuses 
to leave when requested, resists and lays hands on the h asoholder who attempts 
to turn him out, the person so resisting commits a bteacii of the peace for which 
he may be arrested by the householder without a warrant {Howell v Jarkton 
(1884), 6 C A P 723), but, except where there is a breach of iho peace, there is no 

S )wer at common law to arrest without a warrant for a more disturbauoe {Green v 
artram (1830), 4 C A P 308, Bate v Wtleop (1623), 1 Bing 313, Beece v, 
Taylor (1836), 4 Nev A M. (k b ) 469) If a jierson by abusive language or 
disordeny oondnot in or near to a house causes a crowd to assemble and refuses 
to dwiBt, such conduct by him amounts to a breach of the peace, and jujiUfios 
ah arrest without a Warrant by anyone present, ‘‘such acts tend to exoite 
the passions of the crowd and to endanger the person or house of the person 
80 abused” or annoyed v Bell (1836), 1 M. A W 616, CbAen v 

Huskieeon (1837), 2 M. A W 477). To create a dwturbance and molest and 
ohsiaruct a pubbe officer (s c, a returning officer) m the execution of his duty is 
a breach of the peace {l^^bury v MtddethwaUe (1808), 1 Taunt 146, per Lord 
ICasbfield, C j , at p 161} As to resmtonoe to a sheiw, see Sheriffs Act, 1887 

g iO A 61 Yiot c 66), 8. 8 (2), and note (/), p 303, pod. and title SnsBtFFS xivd 
▲ njCFFS. If a bystander sees two or more persons figfatmg, he may arrest any 
* either of them, and is not hound to inquire who did tiie first aiong 
V^mothy V. SiTniMon (1838), 1 Or. 1C. A JL ?67, Saifnei v. Browder (1611), 2 
Q.B 876) As to fnim pursuit, see JB v Light {1661), J (w o)l, 0 (' 
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If a breach oi the peace has been committed, and there ia nothing 
to show that the offender mtends to renew the offence, there u no 
power at common law to arrest without a warrant («). 

In cases of misdemeanour other than those which amount 
to a breach of the peace theie is, in the absence of statutory 
authoiity, no power to arrest without a warrant (t). 

611 Peace officers, t e, constables and other persons who are 
specially employed in the preservation of the peace (u), have at 
common law the same powers of arrest that private persons have, 
and certain additional powers 

A peace ofliccr may arrest on suspicion of felony, whether a 
felony has or has not been committed (x) 


(«) Timothy v iumpwm (18*15}, 1 Cr M & B 757 , Baynes y Brewster (1641), 
2 Q B J75, B ▼ Walkrr (1854), Deais 0 C S58, B t Marsden (1868), 
LB 1 0 0 B 131, but see B V L%gU (1857), 27 L J (m o) 1, 
0 0 B Queers whether, apart from statute, a pnyato person has not the 
power of arresting an offender committing a misdemeanour and injuring such 
peiBon's property, if thoie is no other way of protecting the property (see 2 Boll 
Abi tit Trespass, Impnsonment, 659, £ , Alien v London ana South Western 
liatl Co (1870), L B 6 a B 66, Hanson y Waller, [1901] 1 K B 390, 
Abrahams v Deahn, [1891] 1 Q. B 516, G A , SUveas v Htmhelwood 
(1891), 55 J P 341, 0 A) 

(f) J<ox V Quuut (1832), 3 B & Ad 798 , Mathews v Biddidph (1841), 3 
Man &G JOO, but see//olydoy t (keenhridgs {16S1), Gro Oar 2J4,2 Hawk 
P 0 , c 12, B 20 

(a) As to who IB ajjeaco officer, see C/tjfe v lUtleawre (1803), 6 Eqi 39 
The olilcors specially employed in the presoryation of the peace are (1) justices 
of the poac«, who may themselyes apprehend or order by word only tiie 
appioheiisiou of any persons committing a felony or breach of the peace in 
their presence, (2) shenffs, (3) coroners, both of whom may apprehend with 
out wanant any felon m their junsdiction, (4> constables, (5) watchmen 
(4 Bl Com 289) Constables may lie county or boiough or parish or qiecial 
constables As to the powers of constables at common law, see 1 Bl Com 
355 As to special constables, see Special Constables Act, 1831 (1 A 2 
Will 4 c. tl), Special Constables Act, 1835 (5 A 6 Will 4, c 43), Special 
Constables Act, 1888 (1 A 2 Yiot a 80), Police Act, 1890 (53 A 54 Vict 
n. 45), B 28 As to constables on canals or nyers, see Canals (Oflenoes) Ao^ 
1840 ^ A 4 Yiot. c. 50), a 1 As to constables apTOinted by the GhanodlorB or 
Yioe-Chancellors of the Hmrersitios of Oxford and Cambridge, see UmyomtieB 
Act, 1825 (6 Geo 4, c 97), s. 1 Watchmen, before the establishment of the 
pioeent police force, were appointed to assist constables, but watchmen baying 
the power of constables may now be appointed under the Lighting andWatoiong 
Act, 1833 (3 A 4 WilL 4, c 90), 8 42. Water bailiffs, with nmiiar powers, axe 
appointed under the Salmon Fishery Act, 1865 (28 A 29 YioL o 121), s. 27, 
SoWm Fishery Act, 1878 (36 A 37 Yict c 71), s 36(4), and Freshwat^ 
Fudieries Act, 1884 (47 Yict c 11), s 3 (see title ^HSniES) As to the hi^ 
constable of the hundred, see 1 Bl Ck>m 344, ord High Ooustablas Act, 1869 
(32 A 33 Yiot, c 47). See generally, title Pouok 

' {») Bamuel r Bayne (1780), 1 Doug (K. B ) 359, Wittwem v. Dauistm (1788), 
Eohhs y Branaeomb (1813), 3 Comp 420, at p. 421; Lowrenes y. Me diu m 
(iSlfn* 3 Taunt 14 , Hobbs y Bremseemb, segtra, 420, Beekunth y Phslby (18SM 
6B cO 635, Ztatnty /?wi#ll(1829),5 Bing 854, Ntchidsonr HardwtckllSSSh 
6 0 A F. 495, HeuUeif v Perkf (1866), L B. 1 Q B ,jMr BiMoaVKS, at 
p 456. Bnniktin constable is not justifiod m appiehending a person witlb^t 
warrant on raspioion of bayipg receiyed stolen goods, li the oonstaUe hu Bo 
other eyidenoB aownst aurh'poaon than the statement of the thmf (iMoes r. 
Brand (1817), A Stark 167) Knowledge by a constable that a wattant has 
been usqed by a duly antborised for tho ariest of a pwaon for fsiony 
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It ie the duty of a peace <^cer, on a reasonable charge of felony i» 

being made to him by a pnvate person against anyone else, to SeosilBt 
take the supposed offender mto custody (y). A t t widinse 

ofAeoosed 

612. In eases of misdemeanour a peace officer like a private ^5122®* 
person, has at common law no power of arresting \’iithont a warrant, Breach of 
except when a breach of the peace has been committed m his 
presence or when there is reasonable ground for Bupposing that a 
Weach of the peace is about to be committed or renewed in his 
presence (a) 

A peace officer is justified in receiving into custody fiom a piivate 
person a supposed offender whom the private person has lawfully 
arrested without a warrant (5) 

If a peace officer sees a breach of the peace committed, or is 
assaulted oi obstructed in the arrest of a felon, he can, if there is 
a reasonable necessity, call upon a private person for his assistance 


or that an indictment has been found against such a person, is sufiQctent ground 
of roaaonahle suspicion to justify an arrest by tbo uonstnble, although no 
warrant has been handed to him {Greaqh r OambU (18SS), *24 L B Ir 468, 
Dalton, Oountiy Justice, 447 , 1 Ewt, P C 800) 

(v) Hedges Y Chapman (1826), 2 Bing 523, Coudear Dunbar (1827), 2 0 &P 
565, Hogg y Ward (18ti8), 8 H & N 417 “YkHtiether a felony has boon 
conunittM or nut, if on ludiTidnal (hargos a constable to take a paityintu 
oustody, no action will lie against the constable, booauso in such a cose it is hi«i 
duty to aot and not to debbimte " {Hedges y Chapman, supra, per Bbst, J , at 
p 526) " If a person csomes to a constable and says of another simplinter, *i 

chaige this man with felony,' that is a roosonalde ground, and the oonstablu 
ought to take the porson charged into custody But if from the oircunistanoen 
it appears to be an iinfoundm charge, the constable is not only not bound 
to act on it, but ho is responsible for so doing” {Hogg v irord, supra, 
per BbascweI/I., B , at p 422, see M*Cloughan y Clagtan (1816), Holt(w l*), 
478} 

(a) See p 297, ants, Ortffm y Coleman (1859), 4 fl £> N 265, Hardy y 
Murphy (1796), 1 Esp 294, Booth y Hantnf (1828), 2 (J &P 288, Dcuy r. 
Edwards (1823), 1 C & P 40 , /Z v. Bright (1810), 4 C & P 387 A magistrate 
has no power to arrest foi n misdemeanour committed in his presence, whore 
there is no broach of the peace and whore it is not nocessary tt> arrrist the 
offender to prerent the renewal of the act {ft y 'Poe (1866), 15 L T (n s ) 37, 
per PiooT, u B , at p 40) A constable may apprehend anyone who aids or 
abets those who commit a breach of the wa<-e in nis presence {Ln>y y. Edwards, 
Sttpra, at p 43) If on offender is apprehonded and is in tbo custody of a IKMUyO 
officer, and a person eqiouses his cause and encCiiragos him to resist tke officer, 
he may arrest such person ( Whits v Edmunds (1792), Peake, 123) If an affray 
has happened and a blow or wound has been mven, and it seems bkely that i 
felony will be committed, a constable may take the offender into custo^ without 
a warrant, although he was not present, when the affray took place But nn1cs>i 
there is reasonable ground for Mbewng that a felony will prr>hably be com 
nutted, there is no power of arrest [Coupmi y Jlenlmj (1797) 2 J5st» 640) 

(h) Sbo Timothy y Simpson, (1835), 1 Or M &E 757. B v Walker 
Ikm 0 C 358; A T Light (1857), 27 L J (ir o) 1, C 0 B ; Hererourt t 
P^s&Iay (1865), 5 E ft B 188, y Marsden (1868), L. B. 1 0 0 R HI. 
Baynes y Brewster (1841). 2 Q B 376, and p 296, ante If a breach of the 
peace has been comnutted but is over, and the offender has qnitted the spot 
where the breach was committed and there le nothing to ehow that ho intends 
to rshew the offlsnoe {eg , when he runs away on the constable being Root for), 
there ie nothmg to jifttify arrest by the constable on the information of the 
pereon Complaumg {Baynes y Brewster, esspra, eee B y. Light, svpra , Oboh 
T. Nethereole (1834). 6 O. ft F 741). 

H.L.—IX. 
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m arresting an offender, and snoh person oomnuts an indieiable 
offence if he refuses to aid the constable (c). 

613 There are a large number of statutes which expressly 
authorise arr^t without a warrant Such power is in some cases 
given generally to any person (d), in some cases to certain specified 


(6}SeoiZ V //rown (1841t, Oar AM 314, andp 506,post Soituthoduty 
of magutratSB at the tune of a not to keep the peace and reetrain notera and 
puraue and take them, and to enable the magiatnAea to do this they may call on 
all the King’s subjects to assist them, and all the King’s subjects are bound 
to do so upon reasonable warning (B v Pmnry (1832), 5 C & F 254, and see 
the Biot Act, 1714 (1 Geo 1, stat 2, c 5), s 3} Persona who aid the magis¬ 
trates or constables m a cose of uocessity are protected from the consequences 
of their acts {Bedford r Brrley (1822), 3 Stark 76, BUagU r Qee (1818), 
2 Stark 445) 

Theie was an old common law process of pursuing felons and those who had 
dangerously wounded another called ‘'hue and cry,” which could be raued 
by piecept of a justice of the peace or by a peace officer or by any private 
man that knew a felony, the party raising it bad to acquaint the con¬ 
stable of the Till with aU the circumstances which he knew oi the felony and 
the person of the felon, and thoieiipon it was the duty of the constable to search 
his own town and raise all the neighbouring villa and make pursuit with horse 
and foot In the prosecution ot such hue and oiy the constable and his atten- 
duiits had the same powers, piutecUon, and ludomuification as if acting undei 
a wanuut of a justice of Uie peace (4 B1 Com 290 , 2 Hawk 1’ 0 , c. 12, s 6 , 
p 115) A person who jomed in following a suspected felon upon a hue and cry 
was justified ii arresting the party pursued, ovou though no felonj had been 
committed, for ibojpeison who so joined was under the same piutechon as the 
constable (1 Hale, P Ci 464) The statutes relating to hue and cry (13 £dw 1, 
etat 2, 00 1 and 4, 28 Edw 3, c 11, 27 Ilbz c 13, and 8 Geo 2, c 16) made the 
duty of raising and following the hue and crj unporative br imposing on the 
hundred a liability to make compensatiou for robbeiios, if the robber was not 
token , and other statutes {eg ,9 Geo 1, o. 22) made the hundred responsible 
foi damages dune by persons iiolously and tumultuously ossombled, if the 
offonders were not oonvicted The statutes as to hue and cry weio repealed by 
7 & 8 Geo 4, o 27, and the othei statutes by 7 A 8 Geo 4, c Si, and the only reho 
of the former proceeding against the hundred is the remedy which a person who 
sustains a loss through the destruction of a house, building or any property 
theiein, or the plundeimg of a stranded ship or boat, or the destruction of 
madhiuery by persons riotously assembled together has against the police 
authority of the district (Biot (Damages) Act, 1886 (49 A 50 Viet c 38), a 2) 
But the liability of oveiy person in the county to be ready and apparelled at fhe 
command of the shenff and at the of the county to arrest a felon stall 
nmains (Sheriffs Act, 1887 (50 & 51 Viot c So), s 8 (1)) and a person who 
followed at the cry of the county and arrested a supposed felon would, it seems, 
be still entitled to the same protection, as if he were a peace officer 
(d) Eg, any person may apprehend without warrant anyone found oom- 
suttuig an indictable offence in the night, t e, between 9pm and 6am 

g hrevenhon of Offences Act, 1851 (14 A 15 Yict c 19), ss 11,13), or anyone 
and oommittmg any offence punishable by virtue of the lA^ny Act, 1861 
^ A 25 Yiot & 98) (see tind , s 103) (except the offence of unlawful angling in 
ttie daytime, tbtd , i 24), or anyone committing an offence punishable by vi^e 
of Uta Public Stores Act, 1875 (38 A 39 Yiot o 25) (md, a. 12, see also 
Dmmuiff V Capri (1867), L B 2 C P 461, Field v Mtagrove (1867), 16 L. 1L 
536; £i«ie v Sort (I868f, L B. 3 C P 322, and compare Mom* v Wue 
(16^1 2 F A F 51), or anyone found committing an indiotable offence 
sgaiiudtlie Coinage Offences Act, 1861 (24 A 25 Yiot o. 99) (see \htd , e, 31), or 
onyone found oSenduig agaiqgt the Vagrancy Act, 1824 (5 Geo 4, c 88) (see 
t5u2, a 6; end Hbtieff v Soger* (1860), 2 £ A E 674), or anj^one found 
committing an oflenoa against A 146 of the Spirits Act IdSO (48 A 44 Yiot 
«. 24),' or anyotts who u guilty of notous or disoiderly behaviour m any 
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persons or under certain conditions, as well as to constables or 
other peace officers (r), and m some cases to constables or other 
peace ofiicers alone (}) 


highway or other pabho place, or u drunk on anjr highway or other publtr 
pl^, while he is m charge of any carnage etc , or is drunk when in possesBon 
of any loaded hreanns (Licensing Act, 1872 (35 & 36 Tiot o 94), a. 12), or is 
found drunk in any highwi^ or otner public plooe and appearo to be inoapaUe 
of taking care of mmsell (Licensing Act, 1902 (2 Edw 7, a 28), s 1) ifnder 
the Lighting and Watching Act, 18S3 (3 & 4 WiiL 4, o. 90), e 65, any peraon 
who sees anyone unlawfully breaking damaging eto a lamp, watch house eto, 
erected under the authonty of the Act may appiehond the offender, and any 
other person may assist m such apprehension (t5u2, s 55) A youthful 
offender detained m a certified reformatory school or a child detained m a 
certified ludustnal school may be apprehended, if while being so dotamod he 
escapeslrom snchsohooUCfhilaren Act, 1908(8 Edw 7, c 67), a 72(l)and(i)) 
UndertheCustomsOonsoIidationAot. 1876(39 A 40 Ynl o 36), ss 179,186 190 
any person comimttmg an offence (smuggling etc ) undot one of those seeliouH 
may be detained Under the Irmy Act, 1881 (44 A 46 Viot c 68), s 16(», any 
jierson found committing an offence against that section miur be appiehended 
(«) TliuSjUnder thoMaluiousUamngoAct,18bl (24 A 25 viot o 97) s 61, any 

C ie officer or the owiioi of the property injured or any poison authonsod by 
, may arrest any person found oommithng any offonco against the Act 
under the Metropolitan Polirvo Act, 1839 (2 A ,3 Viot c 47), s 66, any constable or 
the owner of piopeity with lospect to which an offence punishable under that 
Act IS committed, or any person authorised by him, may arrest a person found 
committing such offence Similar provimons are continued in the Town Pohce 
Olausea Act, 1847 (10 A 11 Yict c 89) (soe s 16, seo also Piovoiition of Ci imes 
Act, 1871 (34 A 35 Yict o 112), a 7) Under the Larceny Act, 1861 (24 A 2.t 
Yict 0 96), any person to whom any property is offered to lie sold, pawned m 
dehyered, if he hu reasonable cause to suspect that any offence punisbablo under 
that Act has been committed with respect to suoh promrty, is authonsod and, if 
it IS in his powei, requited to wprebend the person offenng sm h property {ibtd , 
a 103, see also the Gouala (Offences) Act, 1840 (3 A 4 Yict c 50), s 12, and the 
Army Act, 1881 (44 A 45 Yict c 58), s 156) Under the Pawnbrokers Act, 1872 
(35 A 36 Yiot c 93), where any offence mentioned in s 34 of the Act is 
committed, or whoro on au articm being offered m pawn to a pawnbroknr he 
reasonably suspects that it bos beeu stolen or otherwise i > 'ogally or olaodestinely 
obtained, the pawnbroker may seize and detain the persou (\btd , a 34, and see 
Hmoard v Clarke (1888), 20 Q B B 658) Under the Night Poaching Act, 
1828 (9 Qeo 4, o 69), if any person is found committing the offence of unlaw 
fully taking or destroying any game or rabbits by night in any laud, oi of 
unlawfully entenng or being by night in any land with any gun, net etc for 
the purpose of taking or dostooying game, the owner or occupier of such land, or 
any person having a nght or reputed right of free warren or free chase thereon, 
or tlto lord of the manor or reputed manor wherein such land may be situate, or 
any gamekeeper or servant of any of these persons, or any persons assisting such 
gamekeeper etc., may apprehend such offender upon such laud, or, m case of 
puTsmt being made, in any other place to which he may have escaped therefrom 
(tbtd, B 2) Under the Game Act, 1831 (1 A 2 WiU. 4, e 32), where any person 
u found on any land or in any of the Shng’s forests, parks, chases or warrens in 
the daytime, m search or puzauit of game etc , any person having the right of 
killing the game upon such land, or the occupier of the land or any gamekeoiier 
or servant of either of them, or any person authorised by either of them, or an 
officer of the finest eto , may require the person so found forthwith to qmt the 
liind where he is found, and also to tell his ohnstian name, surname, and jiloie 
of ab^e If tile jierson so found does not give his real name or plOM of abode, 
oe givM a description of his place of abode which is illoaory for the purpose of 
duMvery, or wufully oontmues or returns umn the land, tim person who 
teqmrea tiw nama eto, and any persons acting by his order and in hi* aid, may 
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app rehaud tlie offender (t&td, a 31) Under the Highway Ao^ 1836 (6 ft 8 
WiU 4, c 60), the eurv^or of highwaye, aaeietant surveyor, a^ suoh other 
person as they shall call to their assistance, oi any other person witnessing the 
oomnussion or an oilence undei the Act, may seize the ofmnder, if hie name is 
unknown (tbtd , s 79, and nee s 78) 

Under the Bailway Ke^iiUtion Act, 1840 (3 ft 4 Yict c 97), if any person 
wilfully obstructs or impedes any officer or agent of any railway company m 
the execution of his duty upon any laileuy eto., and refuses to quit iqion 
request made by any officer or agent of the company, any such officer or agent, 
oi any person whom ho may cull to his assistance, may seize and detain sutdi 
person {ibid , s 10) Under the Bailwajs Olauscs Coneokdation Act, 1646 (8 ft 9 
Vict 0 20), all persons aotiug on behalf of a railway company, and all 
constables and peace officers, may appiehend and detain any person who is 
dihcoveied m or after committmg or attempting to commit tiny of the offences 
nientioued in s 103 of the Act (eyadwg payment of fare eta) {ibtJ, s 104' 
Any officoi oi agent of a ruiway compuiiv, and all peisons called by lum to 
his asBibUare, may seize and detam any person who shall have committed an 
offence aguiust the Act or the special Act of the r iilway company, and whose 
name is unknown to such offioei or agent {ibid , s lol > Under the llegulatioii 
of lUiilwu} s Act, 1869 (62 A 53 Viot c 57), any ofLcui of the railway compau\ 
01 any constable, may detain a passenger who foils, after lequest by such 
olliici, either to pioduoe or to debver up his ticket or to pay fare, and also 
lulls on request by such officer to give his name and address {tbid , s 5) 
Under the Tiamwujs Act, 1870 (33 A 34 Viot a 78), s 62, any officer or 
aoiyunt of the promote] e or lexsec^ of any tramway, and all persons called by him 
to hts assistance, may seire and detain any person discovered either in or after 
committing or attempting to comnut any offence mentioned ms 61 of the Act 
(evading pajment of faie etc ) {ibid , s 62) Undei the Meichant Shipping Act, 
1894 (67 A 68 VicL c 60), a 267 (3), the muster ui otliei officer of a duly ceitincateil 
pasM iigoi stoamei may detsm any ^lerson who comniils any offence against that 
section (molesting passengeis, erudiiig pu>ment of fore etc ) Under the Poor 
IjHw Amoudment Alt, 1834 (4 A 6 Will 4, c 7b), s 92, if any person canies etc , 
oi attempts iocaiiy eto , into any woikhoiiso any spirituous or fermented bquor 
without thn oidei lu wilting of the mastei, the master, or any officer of the 
woiUiouse acting under his direction, niaj' apprehend the offender or cause hun 
tu he apprehended Under the Act 1 Mar , sesa 2, t 3 (“for preserving peace 
duiiiig divine semco "), any lonstuble or ohurchwaiden of the parish etc where 
an offence undoi the A«t is oomnutted, or any othei officer oi other peisou 
present at the time of the offeuie, may ariest an offender against the Act (ibtd , 
s 1, audsee Htl/iams v Gtemsier (1821), 2 B A C b')9) Under the 12(ilesiastical 
Couits Juiisdutiun Act, 18b0 (23 ft 24'V let c 32), any person guilty of an 
offence under the Act (brawlmg etc in church) may, " immediately and forth¬ 
with ” oftei the offuiicD is committed, bo apprehended by any constable or church* 
warden of the paiish oto where the offence is committed {ibid, s 3, and see 
JCefMt V St l*mr» {lhan and Cht^Oer), [1906] 2KB 249, Cope r Barber 
(1872), LETUP 393). A person committing on offence under the Beveloiue 
Alt, 1662 (26 ft 26 \ict. o 22), a 31 (selling cuds without a licence), may be 
nppiehended by un> constable oi officer of Inland Eevenue Under the Pedlars 
Act, I8i I t ^4 & 3o Viot c 96), a. 18, if a peisoii acting as a pedlar refuses 
to show his reitificate or has no oertiticate, or refuses to allow the opening or 
inflection ol his pack eto. by a constable or officer of fte pohee, anf'h 
pewdu may be apprehended by auv ot the peisons authorised to demand 
the produotiou of the pedlar’s csitihcate, or any other person acting by the 
order oi at the lequest or m aid of suoh persou. Uniffir the Hawxera Act, 
1388 (61 ft 62 Viot c, 33), a 6, any officer of Inland Eevenue or officer of 
the pMco may arrest a person found committing an offence against 
aeotiun (hawking without licence etc) Under the Exploaiyes Aot, 1836 
(88 ft 39 \ let 0 17), s T8r any person who is found comnutting an for 

which hn IS liable to a penalty luider the Act, and which tends to cause an 
exploateneto. m or about any factory eto , may be apprehended by a or 

an officer of the local authority, or by the occupier oi serrant etc. of the occupier 
of the fsAtory etc Under the Metaropohtau Board of Works Act, 1877 (40 ^ot 
a vm ), & 9, any oonstahlo or any officer ot the London County Council (see 
Local OoTemmeut Act, 1888 (61 ft 62 Viet, o 41), a. 119, may seizs and de^ 
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any pataon oomxDittmgor havmg oomnuttod any ollenoe M&inst tibalfstropolitaa ^****‘* 

Board of Works Act, 1877 (40 Yiat c. vui), or any OTe-k« tharsaoder, if SwnttlEf 
the name or residence of such person is unknown to such ofllow. tToder the Attawiiaiyy i 
Naval Deserters Aot. 1847 (10 & 11 Yict o 62), s 9, any person reasonably ofAoettied 
snspeoted of beiDg a deserter from the King's navy mav be apprehend^ by the jP^SOO. 
constable of any place where such person is found and, if no such oonstable can 
be inunediatelv met with, by any person to the King’s eervioe. Under the Army 
Act, 1881 (44 & 45 Yiot c 58), e 154, an'i mrson leaHonably subpected of being 
a deserter from the army may be apprehended by a ronstablo or if no oonstable 
can be immediately met with, by any othei otRoer or soldier ui * other peison.** 

Aa to “imlitaiy oustody,*’ see ibtd., a 54 
(/) Thus, any constable or peace officer may apprehend without warrant any 
person whom ho shall find lying oi loitering in any highwav, yard, or othor 
place, and whom he shall have good cause to suspeot of having comnutt^ or being 
about to commit any felony mentioned in the Oilenoos against the Person Aoi, 

1861 (24 & 25 Yict. c 100) (see i/>id , a 6b), or any felony agamst the Im^rceny 
Act, 1861 (24 A 25 Yict c 96) (see rind , s 104), or agamst the klalicious 
Damage Act, 1861 (24 A 25 Yict c 97) (see %bul , s 57), If ashenffenoountets 
any resistance in the execution of a writ, he is to take with him " the power of 
the county" and to go in pro^ior person " to do execution," and may arrest thu 
lesistera and commit them to prison, and every such resistor is guilty of a mu 
demeanour fShenffs Act, 1887 (60 & 61 Yict c 56), s 8 (2)) Under the 
Profane Oaths Act, 1745 (19 Geo 2, c 21), s o, any constable or other peace 
officer may seize, secure and detoui any peraou " who bhull profanely swear oi 
curse m the presence and hearing" of such umstable and who shall lie unknown 
to him Under the Unlawful Dnlling Act, 1819 (60 Qeo 3 & 1 Oeo 4, c 1), 
s 2, any justice of the peace or peace officer, oi any othor peisoii acting in thoir 
aid or assistance, may disperse an unlawful meeting or nssembly pruhibiteil by 
the Act (f e , for the puipose of training oi drilling peisons to the use ol anns 
Without lawful authority), and may airust and detain any peisou piesmit at, or 
aidmg, assisting or abettuig, any such asseinblji <>i meetmg Under the Ilosiei v 
Act, 1843 (6 A I Yict o 40), s 9, every peace officer ana constable, and evei> 
watchman duly appointed by law, duniig snob time as he sball be on duty, muv 
apprehend, or cause to be apprehended, any person whom ho may leasimablv 
suspect of having or carrying or in any way coitvu]|^ing at any time after sun 
setting and before sun nsing any woollen etc materials minuted to any jierson 
for the purpose of boMig manufactured etc , nr any tools or apparatus lutiusted 
to any person for manufacturing such inateuals, if 't is siijiettid that siuh 
mateiialsotc have been or aie bemg purloined, ombe/ xl or otherwise fiaudu- 
lently disposed of, see also the Frauds by Woikmen At t, 1777 (17 Qeo 3, < 56) 

B 11 Undei Uio Cruelty to Animils Act, 1849 (12 A 13 Yict c 92), s lit, any 
constable, upon bis own view, or upon the complaint and inlormafnon of any 
other person who shall declare his name and jiiaoo of abode to Ibo <oiin(able 
may seize and secure any oftender against the A< t Uiidei the I’tcvenliou of 
Cnmes Act, 1871 (54 A 35 Yict c 112), a 3, any couslablo in anv }K)lu<e 
^etnot, if authorued m wilting by the ibief offiierol jiohco in tint district, 
ina ^ take into oustody any convict who is the holder of a itcenco granted 
under the Penal Senitudo Acts, if it appeals to auch coiistablo that sueii 
convict u getting hu iivelifiuod bv diHhone^t nituus (see also dud, u 7) 

Under the Penal Sorvitudo Act, 1891 (54 A 55 Yu f c (W), s i, any i^ustible 
may take into custody any holder of a licence under the Penal Soivitude 
Acte (see thd , e. 11) or any pui-sou under the supervision of the police m 
puieuanoe of the Provontion of Crimes Act, 1871 (14 A 3.5 Vict o 112; 
whom he roasoiiably suspects of having committed “any offence " Undci (h«< 

Licensing Act. 1872 (35 A 36 Yict o. 94), s. 25, any constable may dematiil thr< 
name ohS addrsM of any person found on any iicensed premises at a time wiien 
t^y riiould be cloeed, and if audi peiwon fails to give his name or addioss, or if 
the constable has reasonable grounu to suppose that the name or addi(‘H'> given is 
false, and requires evidence of the oorrectnew of the name oi oddrass given, and 
■tudi person fails to give such evidence, the constable ma>y apprehend siu h iierson. 

Suadar provisions are contained m the Lioensing Aot, 1874 (37 A 38 Vi' t <• IE), 
a- m the case of iwrsons found on premises where intoxicating l>qiu»r is 
unlawfully Bold or kept Under the Indecent Adrerbsements Act, 1889 (52 A 
§8 Yiot. e 18), • 6, any constable or other peace officer may anot any persoit 
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614 Where a felony or treason has been actually eommitted, 
an ariest without warrant of a person reasonably suapeoted of 
having committed the offence is lawful at any time after its 
commission (y) 

And where no felony has m fact been committed, a peace officer 
may, it seems, ai rest a person on suspicion at any tune after the 
commission of the act which is supposed to be a felony (h). 

whom he shall find commitf ing any offence against the Act Under the hhlitary 
Lands Act, 1892 (65 A u(i Vict. o 43), s 17, any person who commits an offence 
agamst any bye*laws under the Act (see tbul, s 14) may be taken into cfostody 

any constable or officer authorised m manner provided by the bye^lswe 
Under the Diseases of Animals Act, 1894 (67 & 58 Yict c 57), s 43, if a person 
IS seen or found committing, or is reasonahly suspected of being engaged in 
oommittiDg, an offence agaanst the Act, a constable may stop and detain him, 
and if hiB name and address aie not known to the constable, and such person 
fails togivoidiem to the satisfaetiou of the constable, the constable may appieheud 
him Under the Pievontion of Cruelty to Ohildien Act, 1904 (4 Edw 7, c 15), 
s 4, and the Children Act, 1908 f8 Edw 7, o 67), s 19, any constable may take 
into custody any person who within view of such constable commits an offence 
undoi the Act of 1904, or under FartH of tho Ait of 1908, or under as 27, 55, 
or 56 of the Offences against the rersou Act, 18bl (21 & 25 Yict o 100), or 
any offence against nnjone under the ago of sixteen undoi ss 5, 42, 43, 
52 or 62 of that Act, or under the Criminal Law Amendment Act, 1885 (48 
& 49 Vict 0 ()9), or under tho Dangerous Performances Acts, 1879 and 1897 
(42 A 43 Yict c 34 and GO A 01 Yut c 52), or any othor offenco involying 
bodily injury to anyouo under the ago of sixteen, and a constable may also 
take into custody any peison who hts committed, or who ho has reason to 
believe has committeo, any of the offences mentioned above, if the constable 
has reasonable ground for beheving that such person will abscond, or if the 
name and address of such person are unknown to and cannot be ascer¬ 
tained by the constable Unow the Street Betting Act, 1906 (6 Edw 7, c 43), 
8 1, any constable may take into custody without warrant any person found 
comimtluig an offence under the Act Special powers of arrest are given to the 
mombors of tho metropolitan police force, see MetropoUtan Pohu* Act, 1839 
(2 & 3 Yiot r 47), ss 28, 34, 88, 46, 47, 48, 54, 62, 61, 64, 65, 66 (see Sfoikm v 
(htirr (1831), 4 0 A I* 477, Stmmona v MilUngen (1846), 2 0 B 524, Dow- 
ditch V Balchtn (1850), 5 Ezch 378), Metropolitan Police Act, 1864 (27 A 28 
Yiot c 55), s 1, Metiopolitan Streets Act, 1867 (30 A 31 Yict a 134), ss 12, 
23, and compare Motropohtan Streets Act, 1903 (3 Edw 7, c 17) As to 
the powers of arrest of the City of London Police, see stat 2 A 3 Yiot o zeiv , 
88 18, 30, 31, 32, 35, 44, 45, 46, 48, and Metropobtan Streets Act, 1867 
(30 A 31 Yiot 0 134), 8 23, BmodtU^ y BaUhin, aupra, and see Pabhc Stores 
Act, 1873 (38 A 39 Yiot. c 26), s 6 Special powers of arrest are conferred 
upon constables acting under the Town Pmice Clauses Act, 1847 (10 All Yict 
c 89) (see ss 14,16, 36 of that Act), upon constables acting under the Municipal 
Oorporations Act, 1682 (40 A 46 Yict. c 50) (see s 193 of ^at Act), upon canal 
■nd nrer pohee (see Canals (Offences) Act, 1840 (3 A 4 Yict c 50), ss 0,10,11), 
and upon water baihffs (eee Salmon Fishery Act, 1865 (28 A 29 Yict o. 121), s. 27, 
Salmon Fishery Act, 1873 (36 A 37 Yict c 71) s 36 (4), and Freshwater 
Fishenes Act, 1884 (47 Yiot o 11), s 3) As to power to arrest by oon- 
etables appomted by the Chancellors or Yice-Ohoucellors of the Universities 
of Oxford and Ounhridge, see Universities Act, 1825 (6 Geo i, o 97), a 3; 
and p. 270, ante Besi^ the powers of arrest without warrant that are 
•xp rots l y pven by statute in constables, they may, subject to the oonditums 
imposed by each particular statute, exerctse all the powers of arrest that are 
given by • statute to “ any peieon " 

(p) See Dalton, Country Jushoe, pp. 447, 478 As to “hue and cry,” see 1 
Hale, P C. 464; Post 309 316, and p 300, ante In the case of treason, li 
seems, ihs etMst must be off Aitedwithm the tune limited for the commenoement 
of the jsosonzbou (see p 45b, post) 

(A) 4 gonmMshle tune has depeed after the facts have tahea plsoe 
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Where power is oonfarred by statute lo arrest a persoD found 
or seen oommittiog an offence or doing some specified aotCili the 
arrest most in most cases be made wnile the offence is aotaally 
being committed or the act is bemg done, or on fresh pnrsoit («). 
Except on fresh pnrsmt the arrest cannot be made witimnt a 
warrant, after the offence has been completed or the act doneO*)- 
Certam statutes, however, which give a power of arrest without 
warrant expressly authorise the making of the arrest after tho 
offence has been committed (k). 

615 A person who arrests another without a warrant, purporting 
to act under the powers of a statute, must satisfy all the conditions 
that the statute imposes. otherwise he mours liability to an action 
for false imprisonment, or is deprived of the proteouon which ho 
would otherwise have (0* 


which gire rue to the eospioion, a conetable could hardlv he justified in aneetmg 
without warrant on suspicion, unless the suppoBod felon has absoonded, or 
uule<u tho constable knows that the supposed folon has been indicted for 
lelony or that a warrant has been issued fur his arrest on a charge of felony 1^ 
a duly authonsed magistrate (see Dalton, Countiy Justice, p 447, 1 East. F 0* 
300, Oreagh v Oambie (1888), 24 L E Ir 458) 

(i) See p JOO, ante 

u) SeeDoivntngv Cope? (18&7), L E 20 P 161, Ortjfflthy IVu/lor (1876), I 
0 P D 194,0 A , 22 ▼ Curran(1828),2 0 &P 397, StmmofU’r MilhmgenlXM^b), 

2 0 B 524 , Monia v Ww (1860), 2 F & F 51. Mathem ▼ BiMulph (1841), 

3 Man. & Q 390 As to what u fresh pursuit, see It r. Ihwarih (1828), 1 Mood 
0. 0 207 Thore are some ofEenoes which a person cannot be "found oom* 
mitting,” because they depend upon oucumBtanoes which are not all apparent at 
any particolar time Thus, geueially speaking, a person oannot be "found oom- 
mittmg '* the offence of embezzlement, except in such a ease as where a seiront 
who ought to put money received on behalf of the master mto the master’s faiu is 
seen puttmgit into lus own pooket Where the diarge agamst a servant was 
that ho had embezzled various sums " within the last fortmght," it was held 
that B 103 of the Larceny Act, 1861 (24 & 25 Yiot o. 66) did not aroly, and that 
the seivant could not be arrested without a warrant as boing foiina oommittmg 
the offence (Fte/d v Mwgrovt (1867), 16 L T 536) So a person cannot be 
“found committmg" the offonce, i^er a. 3 of the Vagrancy AU, 1824 (5 
Goo 4, c. 83), of wufuUy refusing or neglectmg to muntaui his family whom 
he u legally bound to maintam, and whom he hae means to maintain, so that 
they become chargeable to tho parish {Uorley v, Roqer$ (1860), 2 E & ^ 674) 

(i) See Eailways Clauses Ckinsohdation Act, 1845 (8 d; 9 Yiot c 20), as 104, 
154, Tiamways Act, 1870 (23 & 34 Yiot c 78), s 52 , Metiopolitan Board of 
Works Act, 1877 (40 Yiot a viu), s 9, Penal Servitude Act, 1891 (54 & 55 
Yiot 0 . 69), s 2, and pp 302. 303, ante 

(?) See Stmmona v Mxlltngen (1846), 2 0 B 524, Bowditch v Balchm 
(1850), 5 Etch 378, B v Curran, eupra , Boulton v London and South Wettrm 
Bail Co (1867), L E. 2 Q. B 634 A pnvate person who lawfully arreHts 
another without a warrant has all the proteobun of a constable, and if the 
person arrested kills the arrestor, the oot may amount to murder (22 v 
Curran, oufra, and see p 573, post) If a person arrests another m porsuiiv <t 
of a power given by any Act of Farhament, an action against hun m reNpe t ot 
any ani^ act must De commenoed within six mouths after the act oompbiniod of 
C^Uie Authonties Protection Aot, 1893 (66 & 67 Yiot e 61), ■ 1, mo title 
liOciTAXioii OF Actions) A person is entitled to the benefit m this A( t if he 
honaatlyand bond fids believes that he la aotizm in pursnanee of an Act of 
Parbaraent, whetiier there be reasonable ground for raw beimf or not (Hermann 
V. Smuchal (1862), 13 0. B. (h s ) 392, Be^trU v. Orchard (1863), 2 11 4k 0. 
769, Ex Cfh , Chamberlam r E»»iy(1871), L B 6 0. P 474 (explaining Zeeff V. 
Hart (1868), L. B. 3 0. F 322); see Hathan v. Oohm (1812), 3 Oamp 267). 
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616 A private person wbo arrests another nnder a common law 
power cEui only detam him for a reasonable time, and mnst then 
either set him free or hand him over to a constable or take him 
before a justice of the peace (m) 

If the suspected offender is not liberated and is not taken before 
a justice with reasonable expedition and by a direct road, the 
person who arrests is liable to an action of trespass (n). 

Statutes which authorise a private person to arrest without 
warrant commonly contam a direction that the person arrested 
shall be taken before a justice of the peace (o), or a direction that 
he shall be convoyed or delivered to a peace officer or constable 
in ordei to his being conveyed as soon as reasonably or conveniently 
may be before a justice of the peace ip) 

If a constable or other peace officei arrests a person without 
wan ant, such person must be taken as soon as reasonably may be 
before a justice of the peace (g). 

A peison arrested without warrant for an offence punishable on 
summary conviction must be brought before a court of summary 
jurisdiction as soon as practicable after be is taken into custody (a) 

If it 18 not piacticable to bring him before a court of summary 
jurisdiction within twenty-four hours after he is taken into custody, 


(to) Wrtiiht V Court (1825), 4 B & C 606 In Botne caneii there may be a 

E DWor t(i detain a peison for a reasonable time for the sake of pieservin;> peace, 
ut no power to take him bofoie a lustice , surh a peison nhouid be liberated 
when the reasonable time has elapsed (see WUhams v Olenuter (1824), 2 B db G 
090, 2 Hawk P 0, c 12, s 19) 

(i?) 1]rtght r Court, tupra. Menu t iri«(1860), 2 P & F 51 A pnvate 
peison cannot apprehend anothei upon su^icion of felony foi the piupose of 
taking him to the place where tho felony was committed in order to ascertain 
whe^er he was the offendei {Hall y Booth (1834), 3 Nev AM (K B) 316) 
If a private person aTreats another without wan ant and hands him over to a 
constable, and the ofiender is not brought before a justice wittun a reasonable 
time, the pnvate person u liable for the delay, except, it seems where the 
statute under which he is acting authorises him to deliver tho offender to a 
constable (^ Wnght y Court, aipra) 

(o) See liaroeny Act, 1861 (24 & 26 Viot c 96), s 10), imdor which the 
person found oomnutting must be "immediately apprehended*' and "forth¬ 
with taken *' before some neighbounug justice of the peace (see JZ y Curran 
(1828), 3 G db P 397), Mahmous Damage Act, 1861 (24 & 25 Vict o. 97), s 61, 
Customs Consolidation Act, 1876 (39 A 40 Yict o 36), s 179, Children Act, 
1008 (8 ISdw 7, c 67), s 72 (2)). 

Q>) bee Coinage Offences Act, 1861 (24 A 25 Yut c 99), s 31 , Prevention of 
Offences Act, 1851 (14 A 15 Vict. o 19), s 11, Vagrancy Act, 1824 (5 Oeo 4. 
0. 38), s 6, liighting and Watching Act, 1833 (3 A 4 Will 4, c 90), s 55, 
^ildion Act, 1008 (8 Edw 7, c 671,8 72 (1), (2) 

(g) See y Cuurt, mpra, Offenoes against the Person Aot, 1861 

CM A25Vict 0 100), s 66, l^arcenyAot, 1861 (24 A 25 VicU o 96). s 104, 
Muhoious Damage Act, 1861 (24 A 25 Vict c 97). ss 67, 61, Biot Act, 1714 
(1 6«Q, 1. stat 2, 0 . 6), 8 3 Where two constables were taking a man 
belore a magistrate on ui| charge of disorderly oondnet, and the magistmts 
m^ ihMU m the street and sent the pnsoner baok to the look-up and told the 
oonstahllis to bring him up ior examination the next day, it was held that the 
mansts^ was liable to an achon for trespass for sending the plaintiff back to 
the lo^-up, ae he ought to hays mlher inquired mto the ease on the first day, 
or to have told the ounstabtes to take wt pneoner brfore another magistraif 
(JEd'roeili y Ftnu (1886), 7 0 A P 542) 

(o) Shmmafy Jumdiotion Aot, 1879 (42 A 43 Viot. e. 40), a 38. 
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a aapermtendent or mspector of police, or other officer ol police of ^ 

equal oi superior rank or in charge of any police station, must 6eo!iilaj| 
inquire into the case, and, except where the offence appears to such AttendMiii 
officer to be of a eenous nature, the pnsoner must bo discharged on « Aoeoied 
his enteimg into a recognisance, with or without sureties, to appear 
before some such court (&). 

617. A pnvate person or a constable may break oj^en the outer Bnidctng 
door of the house of another m order to pievent a murder being 
committed in such house and to arrest the offender (<) ^ 

If a felony has been committed and the felon is followed to 
a house, and there is no other means of entering, a private person 
or oousiable may, it seems, break open the door of tlie house to 
arrest the offender (d) This may also be done if a felony will 
probably be committed unless a piivate person oi constable inter, 
teres to pievent it (p) 

If an affray occurs in the presence of a constable, and the 
offenders run away and are immediately pursued by the constable 
and they enter a house, then the doois may be broken open by the 
constable to apprehend them m the course of such immediate 
pursuit (/) 

Befoie doors are broken open to effect an airest due uolice must 
be given and admission be demanded and refused (g) 


(m) Arreti tinder Warrant 

618 A justice’s warrant for arrest can only be executed by a Rzsentionof 
constable or peace officer (A) wsnmnta 

It may be diiected to any constable by name, oi generally to (he 
constable of the paiish or other district within which it is to be 
executed, oi to such constable and all other constables oi peace 
officers m the county or other distiict witlun which the justice 
issuing the wariaut has jurisdiction, or generally to all the 
constables or peace officeis withm such county or district 
The warrant states shoitly the offence on whicli it is founded and 
that an information has been sworn, oi facts on which it is lia'ied 


(b) Summary Jurudiction Act, 1879 (42 A 43 Yict c 49), a 38 , soe Metro, 
poh^aa Police Act,'18o9 (2 A 3 Vut c 47), ee 70, 71, Munioipal CJorporatione 
Act, 1882 (45 & 46 Yict c 50), e 227, Summary JunwlietioQ Art, 1884 

8 7 & 48 Yict e 111 ), H 9 A penton ariested without a wamuit under tho 
ame Act, 1831 (1 & 2 WilL 4, c 32), cannot be detained for a longer period 
than twelve honzs from the time of hie apprehension, but must m bionglit 
before some josbee of the peace within that tune, and if he cannot, he must be 
duch^ed {tbtd , s 31) 

(e) Handcoek v Baker (1800), 2 Boa & P 260 

(<0 See Smith v Shtrleg (1848), 3GB 142, 4 Bl. Com 289. It eeeiiii that 
reasonable suspudon merely does not authorise a pnvate person to break opw 
doora to Bireet (4 BL Com 290). 

(e) Eamdeoek v. Baler, eupra, and 2 Hale, P C 95. 

(/) 2 Hawk. P 0, o. 14, B 8, B V Manden (1868), L. R 1 0 C h 1.1 
(y) Foot 320 

(i) Indictable OffmoeB Act, 1848 (11 A 12 Yiet c 4^, s 9 But a warrant 
tmoOT the Ooiftmns Qpnsolidation Act, 1876 (39 ft 40 Yict e 36), s 227, tnay 
be executed by a Ouatoms officer As to the protection of constables and other 
persons Acting tiieii order and in their au un^r a warrant ft>*m a juttice^ 
see Coustobles Protection Act, 1750 (24 Geo, 2, a 44), s 6. 



Criminal Law and Pbogedubs 


iaBf.1. 

BMviaff 

Hfendance 

dAooiued 

fmos. 

Looil limitt. 


Bseklng 

wwmuitii 


proved on oath, and names or otherwise describes the offender; 
and it orders the person or persons to whom it is direeted to 
apprehend the offenoer and bring him before the jnstice i<^smng the 
warrant, or before some other justice foi the same diitriot, to 
answer the charge (t). 

619 A warrant may be executed by apprehending the offender at 
any place within the connl^ or place within which the justice issuing it 
has junsdiction, or in case of fresh pursuit anywhere within the 
next county or place, and within seven miles of the border of the 
first county etc (k) 

Where the warrant is directed to all constables or other peace 
officers within the county or other district in which the justice 
issuing it has jurisdiction, any constable or peace officer for any 
pansh etc within such county or distnct may execute it within any 
parish etc situate within the jurisdiction of such justice, just as 
if the warrant was specially directed to such constable byname and 
although the place in which the warrant is executed is not within 
the palish etc for which he is constable or peace officer (k) 

A warrant need not be made returnable at any particular time, 
but may remain in force until it is executed (/) 

620 If an offender against whom a wairant has been issued 
escapes out of the jurisdiction of the justice who issues the 
wairant, the warrant may be indoised by a justice having juris¬ 
diction in the place where the offender is, and may thereupon be 
executed either % the person bringing the warrant or by all other 
persons to whom it was orgmally diiected or by any constable 
or peace officer of the county or place where the warrant is 
indorsed (m). 

(t) See Indictable Offences Act, 1848 (11 A 12 Yict o 42), Schedule, Forms B 
and D, see also note (A-) on p 291, ante 

(k) indictable Offences Act, 1848 (11 & 12 Vict c 42), s 10 See the corre- 
spoz^ngproTwons of the Sommaxy Junsdiction Act, 1848 (11 & 12 Yiot o 43). 
B 3 Amit from these statutes a eonstable had no power to execute a wanrant 
outside the limits of his own oonstablewiok, unless he was specihed by name, in 
which case hiaauthontj was oo-extensive With that of the person issuing the 
warrant (1 Hale, F Cf 459 , S, v ITmr (1823), 1 B & CT 288; Oladwdl v. 
Blake (1834), 10rM&B636,BT Sanden (1867), LBIO. OB76,At 
Cumjfim (1880), 6 Q B I) 341, 0 C £.) A summons or a warrant issn^ by a 
} ostioo of a borough to which the lituucipal Gorporatious Act, 1882 (45 & 46 Yiot 
0 .6Q),apphe8 maybe served or executed oy the constable to whom it is directed m 
any County m which the borough or a part of the borough m situate, or at any 
d i atance not exoeediug seven miles from the borough (i5td, a. 223, S v 
(TamDfcm, supra, and see County and Borough Folioe Aet, 1856 (19 & 20 Yiot. 
fl, 69h 6) As to assistance by one police fonie to another, sse Poliee Act^ 

1890 ^ & 54 Yiot c 45), s. 25 

(0 It 18 doubtful whether a justiee can withdraw his own warrant, but m a 
proper case the Sing’s Beneh Division of the High Court has power to order the 
with^wal of a wariaut (S. v Croeman (1908), 98 L I 760} The wanant 
remains m force m spite of tiie death of the justice who issuM it (Summary 
Jnnsdmtion A^t, 1879 j[42 & 43 Yiot c 49),a 37). A warrant issued under 8.380 
of the Msrohaut Shipjang Aetr 1694 (57 & 58 Yict. c. 60), » only m force for 96 
boiii8(«8<d.,B.380) ^ 

(m) mdiotable OECenoes Act, 1848 (11 & 12 Yiot. c. 42), s. 11, see Summary 
Junraotmn Act, 1848 (11 & 12 YmA c. 43), a. 8. English warrants may M 
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621. A constable, who is armed with a waii.int for arrest 
of a person whom the constable cannot lawfully arrest without a 
wariant, must have the wan ant witb him when he effects the 
arrest, otherwise the an eat is illegal (n). 

622 No place gives any peison protection fiom arrest (o). 
A constable having a warrant to arrest a poison may after 
demanding and being refused admittance break open doors to effect 
an arrest^) 

An arrest on a criminal cbaige can be effected at any time of the 
day or night ( 9 ) A person may be arrested on Sunday for an indict* 
able offence ( 1 ) No person, except the King and a foreign sovereign, 
is privileged fiom anest on a criminal charge (s). 

623 In arresting and detaining a person reasonable force may be 
used A constable may justify the handculffng of a prisoner, if lie 
attempts to escape or if the handouiliDg is necessary to prevent 
hiB escaping (t) 

624. A constable may search a prisoner, if be behnvos with 
such violence of language or conduct that the constable may 
reasonably think it prudent to search him m order to ascertain 
whether he has any weapon etc. with which he might do 
mibchief (a) 

A constable and also, it seems, a private person may upon lawful 
arrest of a suspected offondei take and detain pioperty found m 


backed in Ireland (Indictable OfFencea Act, 1848 (11 A 12 Vict c 42), e 12), the 
lalo of Man and the ('hannel Islands (tbtd , s Id, aud see Orumnad Justice 
Administration Aot, ISol (14 & 15 Vist 0 55), s 18j lud m bootland. and vim 
verad (Indictable Offences Act, 1848 (11 dk 12yxct 0 4 1 ss 14, 15) As to the 
arrest of fugitive offenders in other ^rts of the King’s dominions, see Fugitive 
Offenders Act, 1881 (44 & 45 Vict c 69), Part I , as to extradition of offendeis 
who hasre escaped abroad, see title ExrRxninov abo Fuamvij. Oiri'iurr>BRB 
(w) Codd V Cube (1876), 1 Ex I) .152, see GaUiard v LoLUm (1662)^ 2 
B A S 36.J, ^ V Chapman (1871), 12 Cox, C 0 4 
(ft) The pnTilege of sanctuary was abolished by 21 Jac 1, 0 28, s 7 (repealed 
by Statute Law Bevision Aot, 1863 (26 A 27 Yiet c 125), but sees 1) An 
ariost may be effected withm the walls ot the Uoiisos of Pailiament (Erskme 
May, Parliamentary Practice, 11th ed , 116), but a memlier cannot, it seems be 
nrrMited withm the walls of Parliament whilo the House of which he is amoraoer 
is sitting (tbtd., 117) As to the Boyal Palaces and Courts ot Jostuie, see 
Jf'ttzpatnck y ATeffi/ (1749), cited in if y btulA$, 3 Term Bep 740. 

(p) Post 136, 320, Burdeltr Abbot (1811), 14 East, 1, Rtpp 158, 162 
(o) See Clerk and Tundsell on Torts, 4th ed , 780 

(r) Hawhru v Ellu (1846), 16 M A W 172 , Sunday Observance A'’t, 1677 
(29 Oar 2, c 7), s 6, Lidictable Offences Aot, 1848 (11 A 12 Yict 0 . 42), s 4 

(s) As to foreigii ambassadors, see p 245, ante. A» tomembenof Parliament, 
ena Long Wddaitg'e Com (1831), 2 Buss A M 639 Aa to advocates, wifnessea 
eta, see Fruton (1883;, 11 Q B 1) 545, 0 A ; Ex parte Lyne (1822), 
3 Stark 132 

(Q Otbom V rsifcb(1858) 1 F AF 317, Levy v Edwarde (1823), 1 C A F 40, 
43, Wnght-e Court (1825). 4 B AO 596, Leigh, y (JoU (185’J), 6 Cox, 
0 O 829, jB y Tartar (1895), 59 J. P 393. Aa to beating or ehooting ojr a 
-ooostable, see Levy ▼ Edwarde^ eupra, H. v. Dadeon (1850), 2 Den i'l , bUniken v. 
Certsr (IMl), 4 C A P. 477 , Barber v CWtuer, Time»t 17th Juno, 1892, 13. 

(a) CoU (1853), 6 C;ox, 0, C 329, at p. 392 . 
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iheoffendei’s possession, if such propeity is likely to afford material 
evidence for the prosecution in respect of the offence for which the 
offender has been arrested (fi) 

SliS-SLCl 3 .—Search Ifarrante 

625 A justice of the peace has at common law the power, on an 
information being sworn before him alleging a suspicion that larceny 
has been committed, to issue a search warrant authorising a search in 
any house etc in the day time for stolen goods and the arrest of 
any person found in possession of such good«» (c) 

Except in the case of stolen goods thei e is no power at common 
law to issue a wariant authoiismg the search of a house (d) But 
provision is made by statute for the issue of a soaich wairant in 
certain specified cases (c). 


(6) DiUm V O'Jiiten (1887), 20 L E Ir 300, TuJet v London and South 
Wtslnn Jiatl Co (1884), Cab & El 2So A cOTiMtaole sboald uoi lake pro- 
]) 0 rty not m any way oonnected with tho offeuco charRCil again'it tho person 
aiiealed {It v O'Dmnell (18J5), 7 0 & P 138, ii v Kxmey (1S36), 7 C & P 
447, Jt y ItoM (1849), 2 Oar & Eir 822, Jt v Jowe (I8S4), G C & P 
34 i) An to orders foi the restoration of property to a piisoner, see Jt v 
Buraiai (183(»), 7 0 & P 488, E v Jtooney (18.%), 7 0 & P 513 , A v BarneU 
(1829). j 0 4. P 600, E ▼ Frmt (1839), 9 C A P 129, at p i H. lie Hue 
(188o), 49 J P 261, E V Pierce (1852), 6 toi, C U 117, E v London 
roiptjration {l8,)f(\,Vj B & E 609 . E v Rtd/e (im\ A i J P 821 
(<) 2 Haln, P 0 113, 1J9, 150, Burns, Justice of tho Pea<c, 30tb ed , Vol V , 
1180, soo J'lsee y Snaf/i (1822), 1 Dow 4 Ey (k B ) 97 , Wyatt v IV/itle (1860), 29 
Jj J (fa ) 193, Jones v Uennan, [1897] 1 Q 11 374, 0 A In execution of a 
seaich WR 1 rant for stolen goods at common law, foice may be used to break open 
dooi s, if admit tanr e lademauded and i efiised but tlio warrant can only be executed 
in the daj tune (Greaves’ Oiimxnal Law Consolidation Acta, 2nd ed, p 400) It 
seems that by vutue of the Indictable Offences Act, 1848 (11 4 12 Viot c 42), 
H 4, a search warrant may now be executed on a Sunday As to statntM 
enabling a searoh in the night time in certain events, see note (c), post 
(d) Hoe Knttck v Canin^on (1766), 19 State Ti lOJiO, 1067 
(c) Seo Larceny Act, 1861 (24 4 26 Vict c 96), a 103, which applies the 
procedure ns reg^s seaich warrants for stolen goods to goods in respect of 
which some oflenoe under that Act other than larcenv hae b^ committed (see 
Jtoesy German, [18961 2 Q B 4I8,and>upra) As to goods stolen or nnlawfulW 
obtained, see PVauds by Workmen Act, 1748 (22 Geo 2. c 27), s 4 , Fraudb 
bv Workmen Act. 1777 (17 Geo 3 c 56), e 10, Metropohtan Police Cionrte 
Act, 1839 (2 4 3 Viot c 71), s 26 , Hosierr Act, 1843 (6 4 7 Vict c 40), ss 8, 
14 , Old Metal Dealers Act, 1861 (24 4 26 Vict c 110) s 4, Prevention of 
OnmesArt, 1871 (34435Viot o 112(,8 16, PawnbrokeisAct, 1872(36 4 36Vict 
c. 93), s 86, Annv A» t, 1881 (44 4 46 Vict c 68), s 156 For other cases where 
seareh warrants may he iseura or teaichwi made, see the Breed Act 1836 (6 4 7 
Will 4, o 37) s II (see as to London 3 Geo 4, c cvi, s 13), Gold and Bilver 
■Ware8Aot,l844(7 4 8Viol.c 22), s 11, Forgery Act, 1861 (24 4 2.4 Vict c 98). 
s. 46, Omnage Onenoes Act, 1861 (24 4 26 Vict c 99), s 27 , Malicious Darasge 
Aet, 1861 (24 4 25 Yict o 97), s 65 , Ofiencea against the Person Act, 1861 (24 
4 ifi Viot c 100), 8 66; Petroleum Act, 1871 (34 4 86 Yict c, 106), s 13: 
Explerives Act, 1876 (38 Yiot o 17), s 73, Publie Health Act 1676 (38 4 39 Yiot 
o M), «. 119. Pnbho Heollk (London) Act, 1891 (64 4 66 Yiot. c. 76), & 97; 
Cnstoai Oonadidahon Act, 1876 (39 4 40 Yict o 36), s 203; Merchaadue 
Marks Act, 1887 (60 4 61 Yict c. 28), s 12, Disorderly Houses Aet 1751 (26 
Oeo 2, e. JI^b 2, Vagrancy Act, 1824 (6 Geo 4, o 83), a 13, Gaming Act, 
1846 (8 4 6 Yict • 109), b 81 %ttmg Act. 1863 (16 4 17 Yict c. 119), s 11, 
Cruelty to Animals Act, 1876 4 40 Yiot c 77), 8 13. Obscene Publioataons 

Act, 18ll7 (20 4 21 VM. o 83), •. ]; Omm&el Lew Amendment Aet, 1686 (68 4 
49 Viot 6 69\s 10, C^dienAoti 1906 A Bdw. 7| e. 67), s 24, Lt^ringAet, 
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626 When a peison charged with an indictable oiTence appeMS 
or 18 brought before a justice or justices luiMiig juiisdiction to 
hear the charge, the justice oi justices can then piocped with the 
examination of the charge if) 

1874 (37&38 Vict c 49). n 17. Lioensmg Act, 1902 (2 Mw 7 c 2S), s 39 , 
Fugitive OfFonders Act, 1881 (44 & 45 Vict c 69), b 24 fcxw altto Piililic Store* 
Act, 1875 (38 & 39 Viot c 25), b 6 Under most of thetie 4ctB the (learoh 
warrant must be executed by a constable oi other police officor, but uudoi some 
of them a searoh by other persona is aiithonsod (e g , Uisordeily Houses Act, 
1761 (25 Geo 2, c 36), s 2, Gold and Silvoi Wares Act, 1844 (7 A 8 Viot c 22), 
a 11, Petioleum Act, 1871 (34 A 35 Vict c 105), b 13,1'libhoHealthAot, 1876 
(38 A 39 Vict c 51) s 119, Public Health (l>ondoii) Aif, 1891 (54 ft 55 Viot 
c 76), s 97, I'listoms (.'ousohdatnui Act, 1ST6 (30 & 40 Vut c 36), s 201; 
Criminal Law Araondmont Act, 1886 (48 & 49 Vici o 69). s 10) Soino ot the 
statutes under which senrth wantints may bo issued authorise a soareh in the 
daytuneonly(Praiidsbv Woikmen Act, 1748 (22 Goo 2, c 27), s 4, FiaiidHbv 
Workmen Act, 1777 (17 Geo 3, c 56), s 10, Gold nnd Silvoi Wares Act, 1844 (7 
A R Vict 0 22), 8 11 , Obscene Pub]untioiiH Ait, 18'»7 (2U A 21 Viot o 83), s I , 
Malicious Damago Act, 1861 (21 A 25 Vict e 29), e 55, Ofleiices against the 
Peison Act, 1861 (21 A2o\iLt u ItKi), s C5, Old Metal Dealers Act, 1861 
(24 A 26 \iot c 110), B 4, Customs Uotiwilidiilion Act, 1876 (19 ft 40 VhI 
t 16) 8 204, Meichandi^e Maiks Act, 1887 (50 A 51 Viot o. 2^, r 12) One 
statute (Pawnbnikers Act, 1872 (15 A 36 Vict c 91), b 36), authnnsis a Mutoh 
III the houis of bu>>ine8fl ’’ oiilv 1 wo statutes iiuthoriBO a seaich at any lime 
by day or night ^Metropolitan I’olice Courts Act, 1819 (2 ft 3 Vict c 71), e 25, 
Coinage Offences Act, 1861 (24 A 25 Vict c. 99), s 27) One statute (the 
KvploHivea Act 1875 (18 Vi«t c 17), f» 71) authorisoH a Bearch on Siinda'is 
BB well US on other davs The otbei at'itiitra mentumed above aie Rileiil us 1o 
the tune si which a Boairb may be made boine of these Htatutes expreshly 
authorise the uso of foico (breaking open doors etc ) if odmittaiuo is refused or 
lesistauco made (Motropolitun Police Courts Act, 1819 (2 A 3 Vict c 71), s 25 , 
Gaming Act, 1845 (8 A 9 Vict c 1U9), s 3. Bating /ct, 1851 (16 A 17 Virt 
c 119), 8 11, Obscene Fublicntione Act, 1857 (20 A 21 'lot c 81) b 1, Pawn¬ 
brokers Act, 1872(35 & 36 VmI c 93), b 16, JSxploHi fs Act, 1875 (38 Vwt 
c 17), B 73, Oustoms ClonBolulation Act, 1876 (19 A 40 \ id i 3o) k 201, 
Pnbhc Health (London) Act, 1891 (64 A 65 Vict c 76) a 97, LicwiiBing Act, 
1902 (2 Edw 7, o 28), b 29 Children Act, 1908 (8 hdw 7, e 67), s 21 (3) 
Qvasre, whether there is not in all cosos of seaich wan ants, oh in warrants ot 
atreet, a power to use force and break open doors, it admitt men is demanded and 
ntutv^ (iMmork V Brown (1819), 2B ft Aid 592, Biirtldtv AhM (1811), 14 
East, 1, at pp 158, 162) ^rae of the statutee (Frauds by Woikmen Act, 1777 
(17 Geo 3, c 66), 8 10 Metropolitan Police Courts A«t, 1839 (2 A 3 Vut c 71), 
B 25, Hosiery Act, 1843 (6 ft 7 Vict c 40), s 8 Army Act, 1R81 f44 if I* 
Vict c 58), 8 156, Disorderly Houses Act, 1751 (2<; Geo 2, e 36), a 2, 
Vagrancy Act, 1824 (6 Geo 4, c 83), s 13, Gaming Act, 1845 (8 A 9 Vid 
c 109), B 3, ^tting Act, 1863 (16 A 17 Vmt » 119), « 11 , Gnmmal J,iw 
AfiM widniatit Act, 1886 (48 ft 49 Vict o 69), h 10 Children Act, 1908 (8 Edw 7, 
0 OT), 8 24, lomnsmg Act, 1874 (37 A >8 Vict c 49), s 17) authense arrod 
m ceitain oases of persons fomid on the premises searched 

(/) The procedure relating to the nrelinunary examnation before jiistiii^h is 
chiefly goyemed by the Indictable Offences Aot,’l848 (11 A 12 Viot c 42^ 'Jlie 
aoeosed peison may appear before mstiess m obedience to a summonH, or may 
^ brought up before them in custody either withinr without a warrant, «r, if he 
is already m prison, may be brought before them under an ardor ef the iSd rrtmy 
of State under the Prison Act, 1898 (61 ft 62 Viot, o. 41), s 11 Anyone of tu 
magistrates appianted to act at any of the metropolitan polioe oourtn and ntkng 
at each a court, any stipendiary mamstrote appomted for any otbi r city, town 
etc and sitting at a polim oonrt or other place apptnnted in that khall, aaid the 
Lord Mayor m the London or any aldenua of the Oity nttiiif l6 llie 
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Sactt. % Manuon House or Guildhall justice rooms in the Oily, may act alone m doing 
PltUmlnary anything authorised by the Indictable Offences Act, 1818 (11 & 12 Yict c 42), 
Knuoina ss 29, 30 it seems that any justice of the peace acting withm his junsdiotiou 
tion before may hold the pieliniinaiy examination of a person accused of an indictable 
Jttliices* offence (tbtd , s 17, where the expression ubod is “any justice or justioee”, 
but see the Orumnal Law Act, 1828 (7 Guo 4, c M), s 1, which piovides that, 
if the chaige u one of folony or suspicion ot felony, one justice may take the 
examination and commit the accused to trial oi discharge him, but if the whole 
evidence given befoie such justice neithoi luises a strong presumption of guilt 
iioi wuriants the dismissal of the charge, such justice must order toe arcused to 
bo detained in custody until he be taken befoie two justices at the least) The 
room or building in which the examination is taken is not to be deemed an open 
court (see e, 10 of the Indictable Offences Act, 1848), but acootihng to somo 
authorities 8 19 has been altered by s. 13 (11) of the Intoiprotation Act, 188<1 
(52 & 58 Yict c 88), and the law ofbooisof the (hown on 1st Locemlier, 18S4, 
advised that justices, even when taking an oxamiimfioii, must sit m open court 
as prescribed by the Summary Junsdiction Act, 1848 (11 A 12 Yict c 43), s 12, 
and the Summary Jurisdiction Act, 1879 (42 & 43 Yiot o 49), s 20 (see Dougins, 
Summary Junsdiction Procedure, 9tb ed , p 350) It is submitted, bowever, that 
■ 19 of the Indictable Offences Act, 1848 (11 & 12 Yict c 42), ihowa sufficient 
indication of a “contiorv intention ” to exclude this interpictation Moio 
over, a justice may take at a hospital the depositiuus of a witneos who is 
dongoiously ill, and such depositions, if taken in compliance with the loquire- 
nients of the Indictable Offences Act, 1848 (11 A 12 Yict c 42), s 17, are 
adiDiHsible m evidence eubsequently apart from the piovisions of the Orumnal 
I jaw Amendment Act, 1867 (80 & 31 Yict o 35), s b (/Z v Katz (1900), 
64 J I* 807, end p 327. po$t) This appeals to show that a justiio may 
art under the Indictable Oilencos Act, 1848 (II A 12 Vict c 42), m a place 
which IB net an open court A justice oi justices duly authorised to act 
in the place wheie they sit have jurisdiction to inquire into chaiires in 
respect of —(1) OUeuces committed within the county etc for which the 
justice or justues act (A v Becklrtf (1887), 10 Oox, 0 0 331, C 0 H , see 
p 280, ante) (2) Offences committed outside the county etc fui which the 

justices act, if tneaicusod is residing or being oi suspected to reside oi be within 
the limits of the juiisdictiou of the justices, and appears or is brought before 
them by a summons or wanont issued by them (see Indictable OiTuuces Act, 
1848 (11 & 12 Viot i 42), s 1), or by a wariant issur d outside their jurisdiction 
and parked by ajustue wnthin thnii juiisdictinn, if such justice has directed 
that the accused should be bioiight befoie some justice or justices withm his 
jurisdiition, and the prosecutor or some of the witnesses for the prosecution 
are then present in the county oi place wheie the accused was appiehended 
(Indictable Offences Act, 1848 (ll & 12 Yict o 42), s 11) In such a case the 
justices must, it seems, give the accused an opportunity of calling witnesses for 
the defence (see p 317, poat) If such jusUoas are of opinion that the evidence 
is sufficient proof of the charge, they may commit the accused for trial or admit 
him to bail to appear at hie intil m the county etc wheie the offence is alleged 
to have been committed If the evidence isnot sufficient, the justice or jushces 
•re to bind the witnesses over to give evidence and order the accused person to 
be taken before somo justice or jasttcee for the county etc where the offence is 
alleiBpd to have boon comimtled (thvf, s 22, and Schedule, Form B (1)) 
(3) Offences committed on the high seas, or withm the Adnur^ty junsdiction, 
or on land beyond the seas, if an indictment may legally be preferred m any 
place in England or Wales for such offence (see p 273, anl«), and if a penon 
charged wiw such an oftenoe has been brought before the lustioe or juslacea 
under a warrant of a justice aotmg for the same county etc {%hd ^ a. 2, see B 
▼ Sjytv (1868), L B 3Q B 487). A justice who acta for two distncts adjommg 
each otl^ may, while he Is m one of these dutnots, act for the other distnot 
(Indiotal^ OSenoea Act, 1848 (11 & 12 Yict o. 42), a 5) All theaots of tnatiioea, 
andofaiiy oonatgble or officer m obedience thereto, are to be os good m ration to 
any detemedliait ot any ooun^ which u aurrounded m whole or m part 
the oom^ for which such'^tuAioes act, as if the same were to all intente 
and purposas part of the county lor which they act (Indictable Oflenoee Aot, 
IMS ^ 4t 13 Tut. 0 . 42), a. 7). As to tbs qualifioatien of juatmaa, aao titb 
MAomiuynit 
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The aocnsed pereon mast be present dunng the whole of the 
examination (g) 

The object of the OTamination is not to detei mine the i^iilt or 
mnoeence of the accused, but to inquire whether the accused ought 
or ought not to be committed for trial (h) 

The accused peison has the right to be assistod by counsel or 
solicitor retained by him (?) Tho pioaecutoi (i e, the person 
supportmg the charge) must appear by himself oi by counsel or 
sohcitor (k), 

627 The proceedings are commenced by calling the name of 
the accused peison If he appears, the charge against him is 
read over. 

The accused is not asked whether lie is guilty or not guilty of the 
charge, but the case for the prosecution is commenced at once (/) 


{g) See ludictable Offouces Act, 1848 (11 & 12 Vict c 42), 17, 18 The 

procure under this Act is only applicable to the cose »i a person in the 
oidinary sense of the woid, that is, to someone whose physical appoorunce 
before justices is possible (tin/, ss 1, 17, IS) It sooms, thorefore, ^at there 
can be no proceeding under this Act fur the examination of a charge against a 
body corporate, and that a 2 of tho Interpretation Act, 1889 (52 & 68 Yiot. 
c 63), as to " person '* in a penal act including body corporate aoes not apply, 
as a “ contrary intention ’’ appears fioin the language of the Indictable Offenoee 
Ac^ 1848 (11 & 12 Viet c 42), es 1, 17, 18 , if a corporation is charged with 
an indictable oflonce, the pioper procooding is 1^ way of indictment in the first 
instance See also title ConroRATloirs, Vol Vnl, p 390 
(A) It V Carden (1879), 6 Q. B D 1, per OqoKBUKN, 0 J , at p 6 
(j) It V fTnjfhfAe (1880), 54 L T 280 Beforo the Indutabln OlTouceS Art, 
1848(11 & 12 Vict c 42), it was hold that justiooehad a disin'tjou whoUior 
they would admit or exclude uti advocate (6'oa; y Colertdge (1822), IB & C 37 , 
Jt y Barron (18*20), 3 B & Aid 432, B y StaffordBhire (1810), 1 Ohit 

217, (Miter y Z/n/ui (1831), 2 B & Ad 663) S 17 of tho Indiotablo OfTemos 
Act, 1848 (11 & 12 Yict c 42), contemplates the (loss examination of tho 
witnesses for tho prosecution by counsol or solicitoi for the oocused Tho 
accused has no right to have tho cose adjourned £oi the attendance of couuael 
or solicitor {It v, Camltridqeahirt Jnttwea (1880), 44 J P 168, if v Jiiggtn* 
(1862), 5 L T 605), but an adiomnment for such attendance ma^ (see 
Indictable Offences Act, 1848(11 & 12 Yict t 42), 21), be grunted, and should 

be*eranted, if tho appliiatiuu for such au adjournment is made bond fide 

(I) If the prosecuior oi someone on his bihslf does not appear to support the 
charge, the charge will be dismissed, but if the non-attenoanoe is caumd by a 
mudake, a fresh summons should he issued (if v Bennett (1608), 72 J P 362) 
The proceedings do not abate W the death of the justicd who wsuod tho 
summons or warrant (Summary J^unsdiction Act, 1879 (42 & 43 Vi(d. c 40), 
8 37), or of the person who instituted criminal proceedings (if y Truthne 
(1880), 6 Q B D 336) Any person may, it appears, take up the prosecution 
on the death of such person Most prosecutions are now conducted at the 
instance of the pobce, but where there is a private pxoaeoutor present und 
ready to proceed with the prosfcution, ho ought to hare tho condiirt of Iho 
proceedings, except where the Director of Public Proseontions takes up tho 
prosecution (see if y I'aylor, Tima, 2nd November, 1896, p. 7) 

(Z) No objection can be taken to the information or complaint on which iho 
■uximions or warrant in the cose haa been issimd for any alleged d(fcL.t m 
•ubataiioe or in form, or for any variance between it and the evi&ii<^ adduced 
on behalf of the prosecution, nor con any such objection be taken to itity su«h 
■nauBona or warrant, if there is any sudi yananoe between the summonf or 
warrant and the ev^ence that the examnung justices think that the party 
charged has been dooeiTed or misled, the justioes, at the rrauest of the party 
charged, may adjourn tl^ heonng to some fntun day, and m the mea n ti m e 
nmand the party charged or admit him to hail ^bidictable OfienoM Astt 18w 
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If the pYosecutor has counsel or solicitor to represent him, the 
counsel or sohcitoi may, if the examimng justices think fit, make 
an opening speech giving the outlines of the case 
After the close of the opening speech, or, if there is no counsel or 
solicitor present for the prosecution, immediately after the reading 
of the charge, the evidence is adduced (m). 

(11 & 12 Yi(t c 42), SR 8, 9, 10, and soe p 319, po<0 An obieoiion by the 
defendant to the junsdiotion of the justices must, however, be taken before the 
heal mg of the evidence begins, as otherwi ‘^0 the defendant mav he considered 
to have wuved the objection (U v lJughet (1879), 4 Q. B ll 614, C C R) 

{in) The attendaucMi of witnesses who will not voluntaiily appear is secured 
by a BuminouB issued W a justice on it being proved on oath or attumatiou 
that any person within the jurisdiction of such justice is likely to give material 
evidente for the prosecution and will not voluntaiily appeal The summons is 
to be under the hand and seal of the justice, and requuea the peison whose 
attendance 08 a witness is desued to appOiU* at a tune and place mentioned in 
tlie summons ^fore such justice or suoh other justice oi justices for the some 
county, place etc , who shall bo thcie, to testify what he kuoas cooceming the 
the charge If the witness disobei s the summons and no just excuse is offeied 
for the disobedience, then, on it being proved upon oath or affumation that the 
summons was seived on such person, either personulh or by Icaiiug it for him 
with some poison at his last or usual place of abode, the justice or justices 
befoio whom the peisnn suTiimoned should have appeared mav isme a warrant 
luider his oi then hands and souls to hruig the person summoned at a time and 
place mentioned in thn wunant before the justice or justices issuing the 
wari’aiit, ui such other luslice or justices of the same county etc, us shall then 
ho there to testify cuuceining the mattei Such a wan ant niai lie issued m 
the first lustanco on proof iLat it is probable that the person will not attend 
without being compelled, and it may ne backed in the some way os a warrant 
of arrest (see p u08, ante), bo that it may he executed out of the jiuisdiction of 
the justice who issued it, if on the appoaiauce of the persou who is summoned 
UI biought up on a wanaiit he refases to take or be exanimed on oath or 
nfflrmatiun, or to answer questions put to him without offeniig uuy just excuse 
fill such lofusal, any justice of the peace theu present and having juiisdutioii 
Iheie iimj by warrant under his hand and seal oomxmtsuoh person to pnsou 
fui a toim nut exceeding sevon days, unless he in the meantmio consents to be 
exommed and to answer (Indictable Offences Act, 1848 (11 & 12 Yiut c 42), 
sib) As to the form of sumnions m such a case, soe schedule to tho Indict¬ 
able Offences Act, 1M8 (11 dt 12 Yict c 42), Form L O), as to wairaut tu 
bung up the witness, see litd, Foim L (2), (2), os to warrant of commitment 
of a witness, see Form L (4) S IG of the Indictable Offences Act, 1848 
(11 & 12 Yict c 42), only authonses the issue of a summons to eecuiw the 
attendance of a person as a witness, when such person is withm the jurisdiction 
of the justice , a oouit of summary jurisdiction, nowever, may, by the Summary 
Jurisdiotion Act, 1879 (42 & 43 Yict o 49j, s 36, issue such a summous, when 
thn person is outside the jurisdiction of tho court, such a summons may be 
indorsed by a oouit of summary jurisdictiou for the place where the person » 
or IS believed to be, and if the persou is served with a summons so indorsed 
and is paid or tendered a reasonable amount for his expenses, he must obey 
the summous, and on default is liable to be apprehended It has been 
contended that by viitue of e 13 (11) of the Intorpxet^on Aiot, 1889 (62 & 62 
Yiot r 63), B 36 of the Sunimair Jurisdiction Act, 1879 (42 A 43 Yict o 49), 
now Applies to the examination of a person charged with on indictable offence 
(see Vwglas, Summary Junsdiction Procedure, 9th ed , p 192) S IG uf the 
ludiotable Offences Act, 1848 (11 & 12 Yict o 42), makes no provision for the 
cose ot a witness who attends voluntarily refusing to give evulence, bat temble 
the justuw tx justices present have power to commit m such a case 
(see £enntt v. Watson (lbl4)« 3 M. & a 1, and Evans v Eea (1840), 12 
Ad A £1 66) A justioo ba* no power to order a witness to bnng or 

S ioduosT documents, Ihe oiilv way of securmg the production of documents 
y a wAaiam m to serve him with a Orown Offico stthpema duest keum. 
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The etatemente ol the witnesees must be made on oath or 
aflSimation (n) in the presence of the examining justice or justices 
and of the acensed person. The accused person, oi his counsd or 
solicitor, has the nght to cross-examine any witness (o), and the 
prosecutor, or his counsel or solicitor, can re-examine 
The statements of each witness must be put into writing m tiie 
presence of the examming justices and of the accused (p), the state¬ 
ments are then known as depositions The deposition of each 
witness must be read over to him, and most be signed by him, 
and the whole of the depositions must be signed by the examining 
justices iq) 


Saor t. 

PrdttmiaaiiR 
liandna- 
ttoD before 
Jmtlees. 

Ocpontiioiui. 


A« to proouni^ the attendance of vitnessoe for the defence, see p 31S, 
note {b)t po$t attendance of a witunse who is in custody may be seourefl 
by a wanant issued by a judf^ of the King's Bench jL>j vision under the Cruuuial 
Procedure Act, 1863 (16 & 17 Yict o 30), s 9, or by an order in wntiug under 
the hand of a Seciotary of State under the Prison Act, 1898 (61 62 Viol 

( 41). 8 11 

(fl) Indictable Offences Act, 1848 (11 & 12 Viot o 42), s 17 Soo Oaths 
Act, 1888 (51 & 52 Yiot o 46) As to statements by children, see p .128, 
jmat In the case of a chaige of an offence under the Offences agiunst 
the Person Act, 1861 (24 A 25 Yict o 100), ss 27, 65, oi 56, oi any offonoa 
agamsta child under the age of uxteon >eara under tbtd, ss 6, 42, 43, 62, 
or 62, or of an offence under the Ciinnnal Law Amendment Act, 1885 (48 
A 49 Yict 0 69), or an offence under the Prevention of Cruelty to Ohildron 
Act, 1904 (4 Edw 7, o 16), or Pait II of the Children Act, 1908 (8 Edw 7, 
0 67), or under the Dangerous Peifonnauces Acts, 1679 and 1897 (42 & 
43 Yict 0 14, 60 A; 61 Yiot o 62), or any other offence involving oodilv 
injury to a diild under the age of sixteen years, if a child of tender years who 
is tendered as a witness does not in the opinion of the justices undexstand the 
nature of on oa'h, the evidenoe of such child may bo received without oath, 
if such child has in the opinion of the justices suihcient uitelhgence to justify 
the reception of the evidence and understands the duty of speaking the truth, 
but such evidence requires ooiroboration The evidenoe of such rnild is to be 
deemed to bo a deposition witbin the meaning of the Tndtobible Oitences Act, 
1846 (11 A 12 Yict 0 .42), s 17 (see Prevention of Cmt>l<y to Chibhoii Act, 19i)l 
(4 Edw 7, r 16), s 15 , Children Act, 19U8 (8 Kdw 7, c 67), s .lU) 

(o) See Jl V iVe8<rtd^e(1881), 72 L T Jo 93 

(p) ludidnble Offences Act, 1848 (11 A 12 Vict o 42) s. 17 Tt is not 
enough, if the depositiooi are written down in the absence ol tlm justice and 
Ttuid over and signed afterwaids in his preience {fi v UqUm (1861) 31 L J 
(M o)6J, 0 0 B , if V Chrt$top1ifr (18o0), 1 Den 536, (Juudle v Setjnwur 
(1841), 1 Q.B 889 and Anm , cor Hawkihb, J , at Winchestoi Afastzos, April, 
188J, Stone's Justices’ Manual, 41st ed , 10, n (q), but see if v liaitc (1669), 
2E & F 317) S 17 of the Indictable Offeuoes Act, 1848 (11 A 12 Viot c 42), 
provides that the statements are to bo put lu writing by the justice or justims 
who take the exammation, but this duty is generally deputol to the (Jerk to 
the justices (see R v WaU$, lupra, ptr MAnriN, B , at p 64), see abio Ex jiurtf 
BtMomley, [1909] 2 £. B 14 As to jusboes* cleiks, see Justices Clerks Ait, 
1877 (40 & 41 Yiot o 43), and title Maoistaaies 

{q) udictable Offenoee Act, 1848 (11 & 12 Yict o 42), 8 17, and Bchodule, 
Form M It is sidlicient if a jushoe ngns at the conclusion of all the deposi¬ 
tions ; he need not sign each witness’s deposition sepamtely (B. v rarker 
(1870), 11 Cox, 0 0 478, 0 0. B., appronng and IoUowim R. v Ka- (1664), 
4 F. & F 63, and dissenting from R t Rtehardi (1866), 4 F & F. 860, whuh 
was decided under a misapprehension (see R y Parkert mtpra, at p ISI) 
The (fteta of liord Dehmak, C J . in F v, London Obiporofton (1844), 5 Q B. 
655, at p 564, and ol AUDSassoN, B , in B v. Johnson (1847), 2 (jai A Ka 354* 
at p 865, aro on a different statute, axe inconsistent with B ▼ Porier, mma, 
and oaBimt be regarded as anthonties It is sofBcient if ail the depomnons 
havemie «ap tjf » n or title, it is not necessary that each deposition should 
hare a sepants ca^on (B y. Johnson, svqpra). It does not appear that any 
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628 After all the witnesses for the prosecntion have been 
examined, the examining justices may, if they consider that the 
evidence for the prosecution is not buihcient to justify commitment, 
discharge the accused at once If they thmk the evidence u 
sufficient, they must, without requirmg the attendance of the 
witnesses, read or cause to be read to the accused the depositions 
taken against him and ask him if he wishes to say anythmg m 
answer to the charge The accused must be cautioned, first, that 
he is not obliged to say anything, and, secondly, that he has nothing 
to hope from any piomise of favour and nothmg to fear from any 
threat which may have been held out to him to induce him to make 
any admission or confession of guilt, but that whatever he may 
then say will be taken down m wilting and may be given m 
evidence against him on his trial (r). 

The accused may then, if ho wishes, make a statement not on 
oath Such statement, if any, must be taken down in writing, 
signed by the exammmg justices, and kept with and tiansmitted in 
the same manner as the depositions of the witnesses (r). 

If the accused is afterwards committed for trial, his statement 
may, if necessary, be given in evidence against him without 
fuither proof, unless it is proved that the justice or justices 
pui porting to sign the statement did not in fact bign it(0 


caption IS imperatively reqmied, at any rate, it is sufllcient if the caption 
contains the tiumos of the vutne^ioes and the charge {R y LanqhnAge (1849), 2 
Oar & Eir 975,977, Ex Oh) In cases of depositions taken out of court under 
tho Oriininal Law Amendment Act, 1867 (80 81 Yut c 35), s 6, a particular 

form of caption is prescribed (see R v JPrettndffe (1881), 72 L T Jo 93) 
Eyeiy thing that is material should bo inserted in the deixisitions, e y , if the 
accused dunug the examination of a witness makes any slatement or obserya 
tion which IS material, such statement or ohseivation should be taken down 
{R V Wdler (1846), 2 Oar & Kir 223, per Platt, B , at p 224) It would seem 
that, if anything that was stud is omitted from the dopositions, and the 
depusitious are regularly token and it becomes material to inquiie at the 
tiial whether the thing in question was or was not said, eviaenoe is not 
admissible to ooiiti udiot the deposition (R v Wdhr, supra, R y Chrutophrr 
(1850), 1 Den 0 . 16 , but see if v ilfooret 1869), 20 L T 987, wheie Lush, J, 
after consulting Kpatixg, J , admitted siioh evidence) 11 the depositions 
are irregularly taken, questions may be asked to contradict such depositions 
[R V Chrtstoplur, tima) Lf the aepo»tiona are regularly token, theie u a 
presumption of law twt the accused had full opportunity of cross-examinmg 
the witnesses whose evidence is taken down , hut wheie the issue was whether 
a person was sane enough to be tried, Brstt, J, allowed counsel for the 
pruoner to ask the witnees who proved the deposition of a deceased person 
whether the aocused was, when the evidence was taken, in sudi a state of mind 
as to be able to understand what was goingon {B y Peacock(1810), 120ox, 0 0 
21) As to d^Kisitiona taken m a language which it is alleged the aconsed does 
not undeistond, see if v Jones (1886), 49 J P 728 It was said before the 
paeauig of the Indictable Offences Act, 1848 (11 & 12 Tiot o 42), that if a 
penpn of weak intelleot is exammed os a witness before a ]ustioe,aixd questions 
are put b} a jnshce and answered by the person called as to hia oompetomqr to 
take an oath, such qaeshons and answers wonld be put down on the aepositums 
(Jt V Pdinttr (1846), 2 Cor ft Kir 319), bat the dictum has no apphoatum, it 
seems, to the law as it is now (see Indictoble Qffenoee Act, 1848 (11 ft 12 Vict. 
0 42), A. 17}. Oil the death or lUneas of a witness, his depoahon, if regularly 
token, bat not otherwise, m» be used as evidence at the trial (see Inuotobls 
Offences Aot, 1848 (11 ft 12 viot. o 42), s 17) 

(r) Hidiotoble Onenaes Aot, 1848 (li ft 12 Viot. c 42), s. 18 As to tniis* 
nusaon oC dsposittoas and of the statement the aociueJ when he is 
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029. After the accused person has been asked whetibar he has 
anything to say m ansvrer to the charge, and, if he says anythmg, 
aftu what he says has been taken down m wiitmg and signed by 
the examining justices, the jostioes must ask the accused il he 
desires to call any witnesses. 

The accused person may now himself give evidence, if ha wishes, 
or the wife or husband of the accused may give evidence fot hun or 
her on the apphcation of the accused, and may be cross-examined 
and re-ezammed (s). 

If the accused person is the only witness as to the facts called 
for the defence, he must give evidence immediately after the close 
of the evidence for the prosecution (t) 

If the accused intends to call witnesses besides himself, his 
counsel or solicitoi, if he has one, may with the permission of the 
justices address them and open the defence, or may reserve hia 
speech till aftei the close of the evidence for the defence (a) 

The witnesses for the defence, whore theie aie any besides the 
accused, aie called after the opening speech, if any, of the coiinsel 
or solicitor for the defence, and may be cross examined and re< 
examined (6) Their statements are to bo taken on oath or 

comnuttedfoi tiial, see p 321,/>osf 'Die staioment of theacouBed is admissible in 
evidence amnnst him snnsoqueiitly, if the iirat caution has been given You are 
not obliged to s<t> anything " etc ), it la not neoeaaary to piovo that thn second 
caution (“You have nothing to hope from any promise of faTotii ” etc) waa giw'ii 
(Jl V Sansoine (IboO), 3 Car & Kir dh2,0 C £.) Whom an nec used is csutiooerl 
and makes a statement and a roinanil follows and aft^r the remand his solicitoi 
asks some questions of the wiliussos and tho acrus^il is again cautioned and 
declines to mako a statement, the first statement con ho read in evidence at the 
trial (/? V /jMn</(lS5U),‘11 ir &. Kir 137, n ) The caution is only needed at the 
close of the examination ol the witnesses lor tho prosecution, a voluntary state¬ 
ment made by an accused poi son in the amise of the examination and before all 
tho witnesses have been exaiiimed is admissible in evidence against him at the 
tiial, although no c.iutinn has been previously give (A v Htnpp (1850), 
Dears C C 648) The caution is only apphcAble tr* aoousnd persons, and 
has DO application to wituesees (A v (’ante (i87d), L il 4 P C 59^ If a 
prisoner Miore the lustices gives evidence on his own behalf under the (Jnminal 
KMdence Act, 1898 (8l 5s 62 Yirl c Jb). before the caution » given, the 
evidence which he giics is adinif>«ible aguinst him on his trial (It v (1898), 
19 Cox, C 0 180) As to ofliuibsions and conieesiuu? made out of court by a 
defendant, see p d04, post 

(s> Onmiiial Evidence Act, 1306 (61 Sr 82 V lot, c 36), si As to the limits 
of CTOSs-exaniiuntion in suub a caM>, sne tliid , and p 40t. ptist 

(t) Ibid , B 2 I e , it seems otter the a< cusod has been uaked if ho has any¬ 
thing to say in answer to the charge (see Criminal Law Amendment Act 1867 
(30 A 31 Vict c 3o), B 3) In 11 v Lird (1898), 19 Cox, C 0 180, the caution 
was gii en after the accused had given evidence, quart whether the caution 
should not be g.ven before tho accused gives evidence An accused person may 
now make a stotemont, not on oath, in answer to toe caution, and he may also 
rnglca a statement on oath either in addition to or mstead of the statement not 
on oath, or he may decline cither to make a statoment or to give evidence on n ith 
(we Criminal Evidence Act, 1898 (61 St 62 Viot a 36), s 1 (h), which provides 
that nothing in that Act is to affect the provisions of a. 18 of the Indirtable 
Offences Act, 1848 (11 & 12 Yict o 42), or any right of the person charged to 
luake a stateinent vrithout being sworn) 

(а) Only one speech on the facts on each side is generally allowetl (rompare 

Dymock V Watkvnt (1883), 10 a B D 461, C A.), But there is no expwM 
provision on t.hi« point m the Indictable Offences Am, 1848 & 12 Yiet o 42), 

M there la m the Summary Jurisdiction Act, 1848 (11 & 12 Vict r 43), s 14 

(б) Cnmmal Law Ameudment Act, 1667 (30 St 31 Vict. e ou), a J, U nd t t 
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affirmation, if they Know anything relating to the facts and 
eircumstances of the case or anything tending to prove the 
innocence of the accu'-ed, and are to be put in writing and signed 
by the wilnesses and by the examining justices, and, i! the accused 
IS committed foi trial, are to be transmitted in due course of law 
with the depositions for the prosecution (c) 

630 The examining justices have jurisdiction to decide all 
questions relating to the admission or i ejection of evidence that is 
tendered befoie them If they oxeimse this jurisdiction and admit 
01 reject evidence, the King’s Bench I)n ision of the High Court of 
Justice will not inteifeie to direct the justices as to the course they 
should pursue, if, however, they have juiisdiLtion to hear evidence 
and decline juiisdictioD, the King’s Bench Division may grant a 
mandaiiuis to therii to hear and deteimine the question whether tho 
ovidemo should be admitted (d) 

tlio Indictable Offences Act, 1848 (11 A. 12 Vict c 42), theie was no provision 
for securing the attendant ooi taking the dopubitionsol witnesses for the defence 
(soe ibid , a 1&), but aoe opinion of Corkbiiin, A-G, Douglas, Summaiy 
Jurisdiction Droceduie, 9th ed , p 346 Tho provisions of s 16 ol the Indictable 
Offences Act, 1848 (11 & 12 Vict o 42), relating to tho summoning end enforcing 
the attoudance and committal of witnesses for tho proseiution were apphed to 
witnesses for the defence bv the Cnnuiial I^aw Amondmout Act, 1867 (ilO * 31 
Yiot 0 Jo), 8 4 As to tho di positions of witnesses for the defence, see tbtd , 
a 3 As t« expciisoo of witnesses for the defence, see Costs lu Crmunal Cases Act, 
1908 (8 Edw 7, f Ifi), ss 1,3 Before the passing of the Newspaper Libel and 
Begistration Act, 1S81 (41 A 15 Vict t 60), it was held that in taking an examina 
tion on a clioige ot main lously publishing a defamatory libel under the Libel 
Act, 1843 (b A 7 Vut c 96), a justice had no junsdiotion to receive evidence of 
the tiiith of the Iilwl (S v Carden (1879), 5 Q B D 1) This lemams the law 
as logards any charge of libel, except a charge against a propnetor, puhlishei or 
edit 01, or anv pel son respon Bible for the puhbcation of a newspaper for a libel 
jiiiblibhed theiem When the charge is against such a person, and is in lespect 
of a lilwl published in a new^per, the lustn o or justices mav since the passing 
of tho Newspopoi Libel and ^gistratiou Act, 1881 (44 & 45 Viot o 60) receive 
e\idnnoe ns to the publication hieing for the pnbhc lienofit, and as to the matter 
rhaigod in the libel being true, and sa to the report being fair and accurate and 
pubhsbed without malice, and as to any other matter which under that or anv 
othei Act or otherwise might ho given in evidence by way ot defence by the 
person charged on hin tnal on indictment (i5t<f, s 4) As to definition of 
newspaper, see tbtd , s 1 See also title Ltbki. AND Slakdeb 
(r) Criminal liBw Amendment Act, 1867 (30 & 31 Vict c 35), s 3, and see 
Ji V Cardtn (1879), 5 Q B D 1 If the accused has witnesses as to the facte, 
they ought to be cidled before the examining justices, evidence foB the defence 
which » heard foi the first tune at the tnal is, in the absence of explanation, 
opra to mve suspicion (5 v Humphrm (1903), 67 J P 396, and Anon (1870), 
48L T Jo 367.^HAiraEN, J , jB v 3/rAW(1909),2dT L B 228,0 C A) 
Magistrates ougnt not to discourage the accused from railing hi* witnesses 
{M V Hendry (19011), 25 T L H 635, GCA) A defendant cannot get legal 
aid under the Poor Pnsoners Defence Act, 1903 (8 Edw 7, e 38), unless it 
ajqwars that having regard to the nature of the defenm set up by him u 
diMloaed in tho evidence given or statement made byhnn before the oosmutting 
jostioee (ibid , s 1 (1)), it Is desirable that he ahould have legal aid 
(i)^ M V Garden (1870\ 5 Q B D 1, par Oockbubk, 0 J , at p 3. The 
dea^B of the jusUcts on questions of evidence in no wrav bm^ the court 
which elterwaids toies the accused, if he u committed Iot tnal The court may 
admit eviaenoe which the jnetfoOe have ngeoted and reject evidence which they 
have admitted If inedmuHaUe evidence has been admitted by the jusboeM 
and sp^rt on the di^iosilaan of any witness, and such deposition le i«ed 
in evidence at ffie tnal, the port of the deponbon which oontaino the 
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631 If from the abbeuce of wituesses or fiom auy olhei reason¬ 
able caube it IS necesbarv or advisable to defer the exammation or 
further examination of the witnesses, the oxamining justices may 
1^ warrant remand the accused in onstody from time to time for 
such time, not exceeding eight days, as the justioeb may in their 
discretion think leasonable («) 

If the lemand is for a time not exceeding Uirce (dcat dins, the 
accused mnv ho lemanded by a verlial oider of tlio cxnmnnng 
jubticeb to the enstodv of a constable or otbci jK^ibon in whoso 
custody the accused may then be, such ruder directs 8u<h conata))le 
01 any othci constable oi poison named to keep the accused in bts 
custody and to bring him bcfoie the same oi such other justice or 
justices as sli ill be theie acting nt the time appointed for conlintiing 
the examination (e) 

If the remand is foi a time exceeding thiee cleai rlajs, the 
examming jubticob are to make out a waiiant remanding the 
accused to some prison oi place of security in the county etc for 
which the justices net, the examining jubticos may oidii the 
accused to be hi ought before him or them, oi before any other 
justice or justices for the same county etc , at any time befoic the 
expiiation of the time foi which the accused is remanded (c) 

632 Instead of detaining the accused in custody during remand, 
any one justice Ik foie whom the accused appears mav discharije him 
upon his enteiing into a rocognisanco with oi without sureiios, at 
the discietiou of the justice, conditioned for his appeaiance at the 
time or place appointed foi the continuance of the exammation If 
the accused does not appeal at the time and place mentioned in the 
lecognisauce, the justice who dfschaiged him on bail, or any other 
justice thi-'n and there piesent, may certify the back of the 
lecognisanie the non-appeaianceof the accused and may transmit 
the lecognisance to the cletk of the peace of the county etc. 
within which the recognisance is taken in ordei that it nisy be 
enforced, and the certihcnte of such justice is to be deemed 
suhicient pinna Jane CMilnpce of the non apjietiraiico of the 
accused (<^). 


inadmisaible e\idence may be rejected , but if luoMirs eriditijce whuh 

ought to be admitted, and refuse to commit on th's ground, there is no w ty < f 
questioning their decision except by the ptohpoutor applying fot a ftff-li 
summons tor the same offence or applying to be bound oier to prosof uto unrV i 
tho Vexations Indictments Act, 1S59 (22 A 21 Yict c 17) if that Act 
applies, and, if it does not, by preferring an indictment Before a grand pin 
(e) Indictable Offences Act, 1848 (11 & 12 Yict c 42}, s 21, Schcdulo 
Form Q 1 (warruit remanding accused), Q 2 (recoraisance), Q 3 (notue of 
reoQBnisanos to the sceused and his sureties), Q 4 ^nsrti&CBie of son-e;<prai- 
anc^ As to persons whom it u intended to send to a reformatory biIiodI, 
Ohaldxen Art, 1^)8 (8 Edw 7, e 67), s. 63 It is doubtful whether tho 1 trnt of 
eight ^ys for a remand applies, when an accused praeon is on bvl, it lia- hcou 
suggested that m such a case an a^'ouminent may take place for a longer 
psnw than eight daye (see Douglas, Rummaty Junamotion Frooedure, 9Ui ed., 
p. 367). A justice cannot adjourn the hearing of a summons for Jihel on the 
ground that mvil proceedings between different parties for a different lib^d 
Mung oak of the same matter arc pending (R y. Jfftoni (ls*JO), 62 L. T 670), 
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633 When all the evidence has been heard, the examining 
jastices then present who have heard all the evidence mast 
decide whether the accused is or is not to be committed for 
trial (/) If tdie justices are of opinion that a primd /octe ease 
has not been made out against the accused by evidence entitled to 
a reasonable degtee of credit, they must forthwith order him to be 
discharged as to the information then under inquiry If they are 
of opinion that the evidence is sufficient, or if the evidence raises a 
strong or probable presumption of his guilt, they must commit him 
to piiBon to tako his tiial or must admit him to bail(^) 

634 In the case of an offence to which the Vexatious Indictments 
Act, 1859 (/<), applies, if the examining justices refuse to commit or 
admit to bail and the prosecutoi desires to prefer an indictment for 
the offence, the examining justices must take the recognisances of 
the piosecutor to prosecute the charge, and must transmit the 
recognisance, infoi mation, and depositions (if any) to the court m 


and BOe title Libfl and Rianxikb. It ib also doubtful whether in case of the 
loluual of jusUcoB to bail ou remand in tho rase of a misdemeanoui an 
application can bo made to the King’s Bench Divmiou foi bail It has been 
decided that the nght wluch a peraon charged with a misdemeanour hoe to be 
bailed by the King’s Bunch Division does not anso till at lor committal (see 
AV jiarte Jlfitf/iwa (1884), Douglas Summary Jurisdution Pioiedure, 9th ed , 
p d(i3 , and tm R r Deartett (1870), 49 L T Jo 387 R t Aikmt (1870), 40 
L T Jo 421) But see R v Manning (1888), d T L E 139, where on the 
lefusal of a justice to grant bail on remand an anphcation for boil was made 
to tho High Court and the case was remitted to the jubtico with a direction to 
admit to bail In R v Spihburt/, [1898)2 Q B 613, at p 822, it was said that 
it IS not tho usual piactice for the King’s Bench Dmsiou to admit to bail during 
temaiid 

(/) Indictable Oftemes Act, 184S (11 & 12 Yict ( 42), e 25 As to the 
mi lining of the expression ‘committed for trial’ m eiery Act passed after 
the Iflt Jauuaiy, 1890, see Inteipiotahon Act, 1889 (52 A 53 Vict. c 6i), s 27 
If the oxoittiuation has been hegiiu before one justice sitting alone and he dies 
()i IS utheiwiue incapacitated before all the evidence is heaid, another justice 
must heal the evidence afresh As to the procedure in such a case, see Mhs parte 
BoUmnltti (1909), 25 T Xj E 371 

{q) In^otahle Offences Act, 1848 (11 & 12 Vict c 42), s 25, Schedule, 
b’oim T (1) see Cox v Coleridge (1822), IB *t 0 371, jir Batlev, J , at p 50 
Tho examming justices must, in < oiisidentig whothor the accused should or soould 
not be rommittM for trial, take into account anj evidouoe that is given fw the 
defence There may he oases where the evidenoe for the proaeoutaon u sufficient 
to justify a commitment, e q , where it raises a presumption of gudt, as le the 
case where on a charge of larceny possession of stolen goods soon after a theft 
IS pioved agamst the accused In such a case the presumption of guilt may be 
rebutted by tho evidence for the defence, e , if on accused person found in 
possession of goods recently stolen gives a satisfactory account of his coming 
Uito pO'i’H^bSion of them, and oltbuu^ the juidioes Imve not to try the case, yet, 
if the evidence for the defence is aura in their opinion that t^re is a strong or 
prf>bab1e jirmimption that the jury would acquit the accused, if he were corn* 
nutted, thej shomd dismiss tho charge (E v Carden (1879), 5 0 B D 1, per 
OooKBOKK, 0 J , at p &, see as to hbel, Newspaper XomI and Begistraoon 
Act, 1831 (44 A 45 Vitr c. 60), s. 4, and as to offences under the Debtora Act, 
1869 (32 it 33 Yiit. o 62), q,48 of that Act) Ae to the duty of the justicse 
either to commit or to dismiss, ind as to their convictmg suiumanlTfor a 
offono^ BOO Es 7 hmptOK (I860), 30 L J (M. 0 } 

{h) ^ & 23 Vict. e. 17, see p 331, poet, 
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whi<di tile mdiotment ought to be preferred, in the wtUB manner 
aa he would have done if he had committed the accu&od(t)> 

635. The exammmg justices before whom any witness has been 
examined on a charge in respect of which tho accused may be 
committod for tnal may bind every such witness by recognisance to 
appear at the court at which the accused is to be tried to give 
evidence at such court, they may also bind the piosecutor by 
recognisance to appear at such court and to piosooute, or, if he 
18 a witness, to prosecute and give evidence (k). 

636 The recognisances of the witnesses, together with the 
written information (if any), the depositions, the statement of the 
accused, and the lecoguisonces of bail (if any) ato to be delivered, or 
caused to be dehvered, by the examining justices to the pioper 
officer of the court in which the trial is to be had, before oi at its 
opening, on the first day of the sitting of the (ouil or at such 
other time as the judge, recorder, or justice who is to preside in 
the court at the trial may appoint (0 

(t) VexutiuuB Indictineute Act, 18o9 (22 A 22 Viot o 17), b 2, hcb pp 222, 
3.13, pott 

(ft) Indictable Offences Act, 1848 (11 & 12 Vut o 42), b 20, os to form of 
recognisance Bee tftid ,Scbednle, Form 0(1) The recognisance ib in wniing, but jh 
orally acknowledged by tho person who enters into it, it must be taken btfoio 
and signed by a justice or justices The person who enters into a recognunuoe 
acknowledges that he owes a spo< ihed sum to tho King, to be levied on nueh per- 
Ron’s goods and chattels, if he fails in the condition specified The condition 
recites the charge on a Inch the uccusod has been committed, and is to the effect, 
in the oaso of a .ei ognisance by a prosecutor, that if he appears at tho court at 
which the accused is to be tiu'd, and theio piofers, or causes to be profnned, and 
prosecutes duly a bill of indictment for the offence charged, the rocognisunce u 
to be void, but otherwise it is to stand in force If the prosecutor is also to give 
evidence, the recognisance binds him alau to give evidence to tho grand jury and 
the pottj jury 'witncssps arc bound to give evidence u tho same way Tho 
recognisance must specify tho profession, trade etc of tho person bound over, his 
ohnstian name and surname, tho parish etc wheie he resides, and, if ho resides 
in a city,town or borough, the name of the etreotund tho number (if any) of the 
house where he resides, and whether he is owner or tenant of or a lodger in such 
house {ibtd ,» 20, and Ndiedule, Form O (1)) Notice of the recogomne o sifniod 
by the justice or justices is at the same time to be given to tho person bound (%hul , 
Sobediue, Form 0 (2)) Tho usual practice in taking recognisances is for the 
person who is to be bound to enter orally into the recognisance before the officer of 
the court who takes a minute of it, tho recognisance need not be formally drawn 
up till afterwards (IS'j! parte Jeffreyt (1888), .02 J P 2S0) Tho prosecutor is 
the person who ajipears before the justicos to suppoi't the chaige, il such perunn 
IS wuhng to be bound over, it is irregular to bind over anyone eiso to prosecufe, 
and the person who appeared as prosecutor before the justices is entitled to the 
conduct of the subsequent proceedings {B v BuekeU (1888), lb Cox, 0 0 207} 
The person who is properly bound over to prosecute has the conduct of tho 
subsequent proceedings, and, if he is willing to oaxTy them on, no one tiso, 
except, perhaps, the Director of Public Pros^tions, can intervene to fake tho 
eondnet out oil his hands (see J? v JTafai (1837), 7 Cox, C 0 361, ff.v OUiuill, 
Ttma, 24th November, 1891, p 6, JB v Taylor, Timee, 2nd November, 1896, 
P 

(1) Indictable Offences Act, 1848 (11 ft 12 Yiot e 42), ■ 20. Tho reoog- 
BiMumes, depositions etc should be delivered as soon as practicable oftor toe 
oocoaed has been oonunitted for tnal, or at sndi tune as to enable the judge etc. 
to read and mcrlr- the contents of the depositums, before he ohuges the 
«and lury (see two letters from the Home Office to J usticeB’ Clerks of 29th 
IleoenLDsr, 1886, and 12th llay, 1891). If the Dixeetor ot Pubhe Prosecutions 
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637> When the examining justices have decided to commit ftn 
accu<:o(l person for trial or to admit him to bail to take his trial, the 
accused, at any time after the examination has been completed 
and before the hrst day of the assizes or sessions or other first 
sitting of the conrt at which the accused is to be tried, is entitled to 
liavo copies of the depositions on which be has been committed 
or bailed from the officer or person having custody of the same 
on payment of a leasonable sum, not exceeding three-halfpence for 
each fobo of ninety woids (in) 

638 A witiieH<i who refuses to enter into or acknowledge a 
recognisance to give evidence mav by warrant be committra to 
the common gaol or house of coirection for the county etc in 
which the accused is to be tried, there to be imprisoned until 
after the tiial, unless in the meantime such witness duly enters 
into such locognisame before a justice of the county etc m which 
the gaol 01 house of correction is situate (»). 

639 If the examining justices decide to commit an accused 
person to puson, they must specify by their warrant of commitment 
the prison to which he is to be committed (o) The piison may be 


hiiM institutnd or is coxryius: on llie procoediugs, tho recoj^uiaoiiLes, depositiooa 
«tc should bo deliv exed to him ^Piosocution of Uffenoes Act, 1879 (42 & 43 Yxet 
0 22). s 6) 

(tn) ludictuhle Ofluiioes Ait, lSi8 (11 £ 12 Vict c 42), a 27 As to the allow¬ 
ance of costs of the diitosilinns under the Poor PriBouers Defence Act, 1903 
(3 Ddiv 7, 0 38), see Costs in Ciiminal Cases Act, 1908 (b £dw 7, a 13), 
s 1 (3) llioie IS no right to have copies unless the accused hoa beeu 
committed or btuled A verson who has been lemanded, or a person the 
ihaigeagumst whom has beeu dismissed, hae no right to copies (if v London 
{Lord Mayor) (1844), 3 Q B 333) The ufilcei or peison having the custody of the 
depobihona is the luagtstratea' ileik, if the depositions have not been trans- 
iiiittoil, and tho clerk of tho couit at whiih tlie )>ii'>nuer » to be tried, when the 
doiiositiuiis have beeu transmitted (Indictable Oileuces Act, 1848 (11 £ 12 Viot 
c 42), H 20) 

(n) Indictable Otfeuues Act 1818 (I I £ 12 Yict c 42), e 20, and Srhedtde, 
Poiiu P(ll A person impiisoned under thm section is to be treated as an 
oiToiidi'i in tho soioiid divisiou, unless the justice or justices otherwise order 
(Prison Act, 1808 (01 A 02 Yiet a 41), s 0 (4)) There seems no nrocision for 
linpnsoumg a pioseoutor who refuses to enter into a rccoraisance to prosecute 
The piTK hue is for the witnesses to be bound ovei if ter the examining jushoes 
have dc'cidcd to commit the accused for trial or to tulnut him to bail, but s 20 of 
tho Indictable Offences Act, 1848 (11 £ 12 Yiut. o 42), seems to contemplate the 
posMbibty of the witnossm being bound over before such decision, as the last 
pal t pi ov ides that, if a witness bus been impiisoued for refusing to enter into a 
reiHigalsmioe and the exanuntug jusboee do not commit the accused or admit 
him to hail, siudi lusbcei, or an v other justice or justices of the same county etc , 
mav order the keeper of the gnol or house of correction where the witness is in 
oustotly to discharge him, and such keeper is thereupon forthwith to disdbarge 
bun thid , Schodiue, Form P (2)) 

(o) ludu table Offenoes Act, 1848 (11 ft 12 Yiot o 42), a. 23, Schedule. 
Form T \1) Tho warrant, which xunst specify the date when and the place at 
which it we issued, isunder the bund and seal of a justice, and is directed to the 
Qoustabie oi some partuulor distnit and to the keeper of the prison to which the 
accused is committed, it recites the offence with which tlie accused ^ been 
charged, and ocmmsnds the oonintable to take the accused and convey him safely 
to the specified pnsuntu.< ther with the wanrant. and commands the keeper of the 

I nsoii to rsceivi the acH-iwed mto his ouatody and these safely to keep hnw until 
e IS delivered ihtuue Iv due course of law See, too, i'lison Act, 1871 
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either one near to the place Mrhere l^e accused w to be tried O0> 
some convenient prison m the county where the accused is to be 
tried or in any adjoining county, if such prison is appointed by the 
Secretary of State for the Home Department under any general 
or special rule for the confinement of pnsoneis befoie or during 
trial ( 2 ). 


Sum-Shot 4—ffoif. 

640 Instead of committing the accused to piison the examining 
justicea may in all cases except treason adroit him to boil to appear 
at the comt at which his tnal is to take place ( 1 ). 

In cases of treason no peison can bo admitted to hnil, except hy 
order of one of the Secretaiies of State or by the King’s Kendi 
DiMBion of the High Couit of Justice 01 a judge tlicieof m 
vacation (s) All other crimes are, as regards bail, divided into 
two claases by statute (s) One class consists of felonies and 
certain specified misdemeanours, the other embraces all other 
misdemeanours (s) 

With respect to the first class, the justices have a discietion 
whether they shall admit to bail or not, but it is not usual to 
grant bail in cases of mnrdcr 

As to the second class, it seems that the jusiioos have distietion 


(40 ft 41 Yict c 21), s 28, and the County Folicn Act, 1R40 (3 ft 4 Vict c 68), 
■ 13 

(jk) Prisons Ac*, 1830 (A ft 6 Will 4, c 88), a 3 Hpo title Prisons 

(o) Prison Act, 1877 (40 ft 41 Vict c 21), ss 24, 27, 28 For the rules made 
under this Aft, see Statutory Rules ana Oiders Revised, Vo) X , IVison 
(Ehigland), 68 As to rommitmoiit for tnal at the Central Cnminal Court, mm 
Central Criminal Court (Prisons) Act, 1881 (44 ft 41 Vict 0 64) As to 
commitment of pnsomis in oouiitieB of cities or towns oi-porate within which 
there is no commission of over and terminer and gaol il iliveiy directed to he 
executed, see Cnmina) Justice Administration Act, 1861 (14 ft 16 Viot c. 66), 
s ID As to tbo exiienses of uinstables in conveying prisoners, see Indictable 
Ofhmces Act, 1848 (l I ft 12 Vict 0 42), as 22, 26, and Scbcdiilo, Forms R (2) 
and T (2) 

(r) Indictable Offenres Act, 1848 (11 ft 12 Vict 0 42), s 23 If (ho justices 

decide to mnt boil, they are to talie the reooguisaiKeH of the ao<*iuied and of his 
sufeties (litd, Schedule, Form S (1), (2) }, the condition of such refvrgmsance is 
that the ocen^ will appear at the time and place of tnal, and that he will then 
aurrander and take hie tnal and not depatt the court without lenvo Rnretins 
maybe dispensed with, if in the opinion of the justices this can be done witb'int 
toning to defei^ the ends of justice ^ail Act^ 1898 (61 Virt c 7), s Ij 'Die 
effect of granting bail is not to set the acons^ free, but to roleoso him from 
the custody of the law and to intrust him to the (ustody of his surohes, who 
are bound to produce him to answer on bis trial at a specified timo ind 
jdaoe (2 Hawk P C c. 16, a. 3, 138) The sureties may seise their pniuipal 
at any time (Anon. (1704), 6 Mod Rep 231, Ax parte Li/ne (1822), 8 Staik 112 • 
Foxhall T Ramett (18<i<0. 2d J (q M) 7), and may discharge tbems* Ives 
bv handing him over to the custody of the law, and the accused will tin u be 
unpnsoneo, unless he obtains frew boil. The sureties shouM be of ability 
saffiaant to answer the sum in which tbeyare bound (2 Hawk P fl, c lo, b 4, 
139) A contract by the accused or someone else to indemnify a siiinty sgninet 
bal^ty under his recognisance is illegal {Berman ▼ Jmehner (188 >), 16 Q. B 
H 661, C A , Cbneofidofnf Exploratum and Btnanee Co y [1900) 

1 Ch. 37) As to bail dnnng remand, see p. AID, ante 

(s) InoiGtable Offenoas Act, 1848 (11 ft 12 Vich e 42), s 23 
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to grant or rafiua bail except in respect of ofifenoee relating to 
the non-repair or obstruction of a highway, pabhe bridge, or 
navigable river (t) In the case of such offences, which, however, 
are usually commenced by mdiotment and do not ordinarily come 
before justices on a prehminary examination, bail cannot be refused 
by justices (a). 

641 The examining justices fix the amount of bail, the number 
of sureties, and decide whether the sureties are or are not 
sufficient (b) 

In exercising thoir discretion with regard to bail the jnstioes 
ha\o to consider the nature of the offence, the strength of the 
evidence, the character or behaviour of the accused, and the 

(t) Ibid 'ihe iniBdemoaDOttrs m the first class aio —Assaolt with attempt 
to commit a ieluny, attempt to commit a felony, if the attempt is a mis¬ 
demeanour (see p 2S9, ante), ohtaimng or att^ptmg to obtain property 
by false pretences, receiving stolen property, when the theft is a mis- 
domeanonr, or receiving property obtained by false pretences (see Larceny 
Act, ISfal (24 & 26 Viot o 96), s 96), perjuiy, subornation of perjury, 
iontealing the birth of a child, wilful or indecent exposuie of (die porson , 
not, assault upon a poai*o officer in the execution of his duty, or upon any 
jierson acting lu his lud, neglect or breach of dut} as a peace ofticer, and 
any misdoiueanour ioi tbn prosecution of which the costs may be allowed out 
of the county rate (Indictable Oifencos Act, 184B HI & 12 Vut n 42), s 23) 
Jt IS not ilenr what is the moaning of the words “ any misdmioaiiour for tiie 
piosooution of which the costs may be allowed out of ihe county rate *’, those 
words may mem the inisdemoanours for ihe prosecution of which the costs 
at the tune of Iho pissing of the Indictable OITcmicos Act, 1848 (11 Sc 12 
Yict c 42), might hai <> benii allowed out of the county ruto oi they may mean 
iniBclcineniiours for llio piosecutioo of which the costs may under any statute 
Hiibbeq 11011 tly passed be so allowed At the time of the passing of the Indict¬ 
able Offences Act, 1818 (U & 12 Yiot c 42), tlie only misdemeanours for the 
jnosocution of winch costs wore allowed out of the county late wore thenus- 
clomeaiiours sjtei died lu e 23 of the Criminal Law Act, 1826 (7 Geo 4, o 64) , 
these lire the same as those specified m the Indutable difnnoes Act, 1648 (11 A 
12 Yii 1 c 42), s 21, with the oxcccjition of attempting to obtain propertv by false 
pic'tMues and couioaluieiit of the oiitU of a chilil, which do not appear in a 23 of 
thcc rnminal Law Act, 1826 (7 Goo 4, c 64) No misdemeanours are specified in 
s 23 of the Act of 1626 whic ti are uot specified m s 21 of the Indictable Offences 
Act 1818 (11A 12 Yict c 42), and therefore the words " which may be allowed out 
of the county r ite ” are meaningless, li tho} refer only to misdemeanours tiui 
costs of the prosecution of which might be so allowed at the time of the passing 
of the Indictable Offences Act, 1848 (11 Sc 12 Yict c 42), for there were no 
such misdemeanours not spocifiod in a 23 of that Act It seems, therefore, 
that the words in ouesUon relate to misdemeanours the coats of the proaecuticm 
tit which may be allowed under any subsequent statute If this is so, the e%ot 
cS subsequent legudatiou has been to leiieal or make almost meaningless that part 
of s 2d of the Indictable Offences Act, 1818 (11 A 12 Yict o 421, which gives a 
right to bail to persons accused of misdomeanuura other than those imeoified m 
the first part of s 23 By the Costs in Criminal Oases Act, 1908 m Edw 7, 
0 19), Si 1, the costs in Gie prosecution of all offences may now be allowed out 
of lihs ooonty rate, except offences relating to the non-repair or obstruotiou of a 
j^ghvray, pubho bridge, or navigaUe nrer {tbtd„ s 9 (3) Ab it is not usual 
to oommence prosecutions for such offences before justices, the effect of the 
Costs m Criminal Cases Act, 1908 (8 Edw 7, o 16), seems to be that ui all 
indictable cases which ordinarily come before jusbees they have a disoretion as 
to the etunting of bail 

(а) ^ Oos*e in Orimtnal Cases Act, 1908 (8 Edw 7, c 16), s 1 

(б) R ▼ Saiindfra (l‘‘4Tk 2 Cox, 0 C 249 A jnatioe shonld not luterfera 
to prevent anyone froia bcroming bad for another (i^td} 
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BerioQsn^ss of the pomshment which may be awiurded il tilie aooosed 
18 found guilty (e). 

642 If an accused person is not admitted to bail when he is 
committed foi trial, he ma^ be admitted to bail at any time i^ter- 
wards before the fiiat day of the sitting or session at whi(^ he is to 
be tried, or before the day to which such sitting or session may 1^ 
adioumed (d). 

If justices on or after commilanent and before trial refuse to 
grant bail, an application to be admitted to bail ma} be made to 
the King’s Bench Division of the High Court of Justice or to a 
judge thereof (e) 


(e) It y Sfat/('(1841), 9Dowl 553 , It y (1852), Bears 0 0 61, ^ r. 

Barthelemv (1852), Boars 0 0 60, Re Itobimon (1864). 23 L J (Q B )280; A v 
Rou (1698), t»7 L J (q B) 289, 0 C B, at p 292 If a justice la eatiefied with 
the pwuuiary sufflcioiicjr of the sureties offered, he cannot reject them beoauso 
of then character or political opmiuns (A v liaiqer (1843), 4 Q B 468) As 
to refusing IhuI to aocoinplicos, see B v Btca-dtnore (18)0), 7 C A P 497, per 
Paitesoit, J , at p 499 It is inexpedient to admit the solicitor foi the 
accused as a surety {R y Scott Jervta, Tme% 20th Novomliui, 1676) 
BxoesBiTobail ought not to be required (Bill of Bights, 1 Will A Mar tit»w 2, c 2} 
A justice may be uidioted, if he lefuses boil from imjtroper mutiTos (R, v liailger 
(1843),4 Q B 468.atp 472),ui sued,if hedoesBoinaliciouBly(/,tn/or(iv Ititrot/ 
(1849), 13 Q B 240, at p 247) lu deciding ^uestiouy relating to the granting of 
bail justices act judicially, and not miiiuitonally (Linford y Fttee-oy, tupra) 

(d) Indictable Ofteucee Act, 1848 (11 A 12 Vict r 42), s 23 'Bail may be 
grwted after commitment by the committing justicos, or if thoy aio of opinion 
that the accused ought to be admitted to bail, they aie to certify on the back of 
the warrant of commitment (sec Indictable (IlTencea Act, 1848 (11 A 12 Vict 
G 42h Schedule, Form S (3)) tbeir oousent to the gianting of bail, and to state 
the amount of bad ithicn ought to be required, on the production of suth 
certificate any justice attending or Lemg at the prison whore tlio accused is m 
custody may admit him to bail It it is mconvenient for the suiety or suioties 
to attend at the prison to join with the accused m the recognibance, Ihe com¬ 
mitting J uslices may make a duplicate of such cei tiiicate (Indi^blo Offences Act, 
1848 (11 A 12 Yict o 42), Schraulo, Form 8 (4)}, and, n • nuoh lortihudu being 
pxoduced to any justice fur the same county etc , such J t<it-meiitiomd justioo 
may take the recognisance of such surety or sureties in confonniiy with the 
certificate On such recognisance being transmitted to the keeper of the prison 
and produced, together with the oertifioateontheback of the warranto/comrmt- 
ment, to any justice attending or bemg at the prison, sndi last-meutioned justioe 
may tshe the recognisance of the accused and order him to be discharged out of 
custody In cases where the accused has a nght to be admitted to bail uy justices 
(but see p 324, note(f), anfe^, and he has been committed to prison, on his 
applying to bo bailed to any visiting jushoe of the prison or to any other j iistice 
of the same county etc, benore the first dav of the sitting or sossiou at wniih he 
isto betned, or before the day to which such sitting or session may beadjouiuod, 
such justioe must accordmg^y admit hun to bail In all cases where an accused 
person in custody has been admitted to bail bv a justice otiier thui the cutu- 
mittang justice, the justice who admits him to boil must forthwith transmit tbs 
recognisance or recognisances of bail to the oommittiug justices or one of thorn to 
be transmitted with the depositions to the proper officer (Indictable Offences Act, 
1848 (11 A 12 Yiot c. 42), s 23) If a justice admiU to bail any pwson in pnson 
charged with the offence for which he is admitted to boil, such justice must Hond or 
cause to be lodged with the keeper of the prison a warranto/ debTeranoe (ludui- 
able (fences Act, 1846 (11A 12 Yiet 42j, Schedule, Form S (6) ), under his hand 
and seal, requiring the keeper to di<K‘harM such person, if he be detained for no 
othm' offence, and upon such wanant Mng debvered to or lodged with the 
keeper, he is forthwitn to obey it (Indictable Offences Aot, 1848 (11 A 12 Yiot. 
e.42}, s 24) 

(e) R y SpMtury, [1898J 2 Q B 615, I (Sutty, Omninal Law, let ed, 98, 
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If an application is made for a writ of habea$ cot pm to enable the 
prisoner to apply to be admitted to bail in the ease of a misdemeanooi, 
the King's Bench Division has no di‘!(*ietion.and must grant bail, if 
theie are snllicient snieties oilered (f) 

In cases of felony or treason the King’s Bench Division has a 
discretion (g), 

SuB-SiCT 3 —Plate of Trial 

648. When the examining justices have decided to commit an 
accused person for trial, they have to determine at what court he is 
to be tried 

The accused person will be tried, according to the nature of the 
offence with which he is charged, eithei at the next assizes for tlit) 
county or county of a city or town oi at the next court of quarter 
sessions for the county or borough or city for which the examining 
justices act, unless the accused has been biought befoie the 
examining justices in respect of an offence committed in anothei 
county, m which case he will be tiied at the assizes oi quarter 
sessions for the place where the offence was committed (h) 

If the offence in respect of which the accused has been committed 
or bailed is one that can only be tried before a court of oyer and 
tei rainoL or general gaol delivery, he will be tried befoie such a court 

644 If the aocused is charged with an offence triable at quarter 
sessions (t), he must be tiied at the next practicable (ouit of quarter 
sessions, unless the justices for special leasons think lit uLheiwisu 
to diiect lie IS not to be tiied At the assizes, unless the justices oi 
the High Gouit of Justice so direct (k) 

Bveiy jiistuu by whom a person is committed to piison for tiial 
for any oltenee tiiable at quarter sessions must, by mdoisement on 
the wairaiit ot commilnieuL oi othei notice in wilting, lufoim the 
goMMuoi of the piison whuthei the persons bound ovei to piusecute 

DkM iTAW, C J , 11 V /inoirt/(1870), 4‘) L T Jo 387, H v (1870), 

t'Hil , 4J1 ill n V lUithr (1881) 14 Cos,. 0 0 530, the Comt of Uueen’s Bench 
111 liolaiid refuaoil to ^ruut bail lu tlin tase of a miBdemoauoui If the dofendant 
U9 in cuittxly on a oharge ot telonx oi nuBdemoanoui, the application in the first 
lustAiice must bo made before a judge in chambers (Crown Office Ilules, 1906, 
r 111) 

(/) Habeas Corpus Art 1679 (31 Oar 2, c '£), Be Froet (1888), 4 T L B. 
757 It appears from 1 Ohitty, Criminal I^aw, 98, that if the applicatian for 
bail 18 luatie to the oouit under its oominuii 1 iw jurisdiction, no one can clam 
boil de tnre, but see lAnford ▼ Fttzrof/ (18M). H Q B 240, per Dehkak, 0 J , 
at p. ^46 As to the wnt of hthrae corptu, eee title Crown PiUOTiOE 
(c) It 18 nut usual to bail in cases of felony (1 Chitty, Oriuuual Lav 99} As 
to bail in oases of murder, Me AfoAun’s {Lord) Case (1697), 1 Salk 104, R v 
iluironet (1852), Dears 0 C 51, if v BorfAefemp (185!D, Dears. C 0 60, and 
B V. Andrews (1844), 2 Dow & L 10, and Short and Mellor’s Fracboe of the 
Crown Office, 2ud «a , p 282 As to apphcations to the High Conri for bail, 
see Crown Office Rules, 1906, r 111, Short and Mellor’s Prados of the Grown 
Office, 2nd ed p 284 An Appeal ftom the refoaal of a divunonal court to grant 
bail not he to the Court of Ajfpcal (B v Foote (1883), 10 Q. B D J76) 

(A) £adiotable Offemes Act, 1848 (11 A 12 Vict c 42), as I 11, 22, but we 
Assizes tad Quarter .n 'Huus Act. 1903 (8 Bdw 7, c 41), 8 1(1) As to the 
atlioarnmsnt of the trial, see p‘ 358, post 
(i) Svxop 208 ante 

{k) Awtizes Rehcf Act, l8S9 (52 A 53 Viet e 12), a 1. 
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and give evidence at the trial are bound over to attend at a court 
of quarter sessions or at a t»urt of oyer and tenumer or genet al 
gaol delivery (0. 

If a person has been committed to piison charged with an indict¬ 
able offence, and persons have been bound over to prosecute and 
give evidence at the next court of quarter sessions for any county or 
place, and the piisoner is not tried at that court, the next court of 
oyer and terminer or general gaol delivery having jurisdiction in 
such county or place must, on his application, unless thore are 
special reasons to the contrary, either cause him to be tiiod at that 
court or dischaige him fiom his impiisonmont; and if there are 
such special reasons, they may admit him to bail If he is not so 
tried or discharged, and if he is not tiied before the holding of the 
then next subsequent court of oyer and teirainer or gaol delivery 
having jurisdiction in such county or place, that couit must tiy 
him 01 uihcliargo him from his impiisonmeut (m) 

Sub-Sect 6 —Dfpotitu/H of irit/ieM v>ho it DuHtftTomly III 

645 If it IS pioved to the satisfaction of any justico that any 
person 18 dangeiously ill and m the opinion of some rogistoind 
medical piactitioner is not likely to recover fiom such illness, anil 
18 able and willing to give material mfoimation ielating to aiiv 
indictable offence or relating to any person accused of any sucli 
offence, and it is not practicable to take the deposition of the 
witness m the oidinary way, the justice may take in writing the 
statement on oath oi affiimation of the poison who is ill, and is to 
subscribe such statement anil add byway of caption a slatenicnt of his 
reason for tak ng it, and of the day and place when and whore it was 
taken and of the names of the persons (if any) present at the taking 
of it Beasonable notice m writing must he served upon the peisuu 
(whether prosecutor or accused) against whom it may subsequently 
be pioposed to use the stateineiit, and such js r-nu or bis connael 
or soliutoi must have, if present, full opporluiiiiy of cross-oxanun- 
ing the person who makes the sluteuient(n) 

(/) Aasims Belief Act, 1889 (£2 A 53 Yict c 12), s 2 

(m) Ihid , s 3 The " special reasons '* may be, tnter alia, the lemoval id 
the indictment into auothei couit or the imjKissibility ol produt log the witnesses 
for tne prosecution at the court of quarter susHions [ihul) 

(n) Criminal Iaw Amendment Act, 1867 (30 & 31 Vict c 36), s 0 See ft 
T ftAarmer (1886), 17 Q B I) 323, C C B , if V l^rntndqe (1881), 72 I. T Jo 
9d , jR T Beet, Tmet, 20th Deoembei, 1888, p 10, if v (Quigley (1868), 18 L T 
‘211 If a notice in writmff is nut served on the person aguiust whom 
the evidence is to be used, or ii the dejiosition does notooutam a proimr caption, 
the deposition cannot be read in evidenoo under the Act, but it may be auuiis- 
mble m evidence as a djing declaration, if it satudies the conditions of surli a 
JrtftlnT ufartn (r t Quiyky, tiipta) The Onminal Law Amendment Act, 1867 
(80 R 31 Vict c 86), B. 7, makaa provuiion for the conveyance of the aormwJ 
11 ^ prison to be present at the taking of the depoution Such a depomtion, if 
not *Ami in aoondanoe with the provisions of the Onminal Law Amendment 
Act, 1867 (30 R 31 Yiot c. 36), s 6, but taken in accordance with the piovistoue 
of the Indictable Offences Act, 1848 (11 R l^Yioic 42),s 17 (if v /Cafz(im), 
61 J P 807), IB only adnuaeible in evidenoe when the justice who takes fhe 
deposition is one of the juatn^ who commit (B, tr Beet, turn a, And eee 
p 3G5, futt 
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If the statement of the witness relates to any indictable offence 
for which any accused person is already committed or bailed to 
appear for trial, the justice is to tiansmit the statement, with tihe 
caption above referr^ to, to the proper officer of the court at which 
the accused is to be tned In all other cases he is to transmit the 
statement to the clerk of the peace of the county etc. in which he 
took it, and ench clerk of the peace is requir^ to preserve the 
statement and file it as of record (o) 

646 On proof that the witness who has made such statement 
IS dead or that there is no reasonable probability that he will ever 
be able to travel or to give evidence, and that proper notice was 
served upon the person agamst whom it is proposed to use the 
evidence, and that he or his counsel or sohcitor had or might have 
had, if he liad cliosen to be present, full opportunity of cross- 
examining the witness, the statement, if it puiports to be signed by 
the justice by or before whom it purports to be taken, may without 
further proof be read in evidence oithei foi or against the 
accused (o). 

647 Theie are similar poweis under the Children Act, 1008 (p), 
for the takmg and using of the deposition of a child in respect 
of whom an offence under Fart 11 of that Act or undei other 
specilied Acts (q) is alleged to have been committed, if a justice 
IS satisfied by the evidence of a registered medical practitioner that 
the attendance before a court of any such child would involve 
seiions danger to its life or health (r) 

SOB-SiOT 7 —C’ojfl 

648 The examining justices may make an order foi the pay¬ 
ment out of local funds of the costs of the piosecution, or of the 
defence, or both, incurred in proceedings befoiu tliem 


(o) Soe note («), p 3J7, anff 

(p) 8 JSdw 7, 0 67, fcs 28, 

(tj) See note (n), p 315, ante 

(r) 8 Edw 7. c 67, sa 28, 29, and iiee note (n) on p 3}5, ante 
(*) Goats in Cnimnal Cuses Act, 1908 (8 Edw 7, c 16), a 1 This Act came 
into force on the 1st January, 1909 (ihtd, a 10 (i)), and mpealed the proviaioua 
of most of the Acta relating to coats in rnmiiial oasos {ibid, a 10 (1) and 
■chcdule) The coats which may be directed tu be paid unoer the Act are such 
aume an, subject to the regulations of a Secretary of State under the Act {ibid , 
s 5), appear to the court reaaonablv sufficient to compensate the prosecutor for 
^0 expenses properly meurred b> nnu in carrying on the piosecution, and to 
oompeusate any person properly attending to give evidence for the proseoutidn 
or defence, or c^led to give evidence at the instance of the couit, for the 
expense, trouble, or loss of time propeily incurred m or incident^ to the 
attoudsnee and giving of evidence, the amount of the costs is to be ascertained 
aa soon as practicable by the proper officer of the court {ihtd , a 1 (2)) The 
proper officer in the case of prooeedmgs before examining jnstioes is, it seems, 
the juetioea* derk As soon as the amount due to any person u ascertained by 
the proper officer, he w to pay forthwith to such person the amount due lor 
travelling or personal expenses m respect of his attendance to give evidence, 
and, so fir as the amount is nolt due in respect of attendance to give evidence, 
is to forwasd a oertifioate of the amount m tne case of a oommittal to the proper 
officer of -the oonrt to which the defendant u committed, and in any other 
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Part IV.—Indictments. 


Sbcx. 1. —Prefemng an Indietmont 

649. In the tual of cnmes whioh are not sammarilj dealt with 
it IS now the almost mvanable pzaotioe to proceed by way of 
indictment (t) There are alternative modes of proceeding by way of 
impeachment in the case of some crimes (u), and in case of some 
misdemeanours by way of mformation filed m the King's Bench 
Division of the High Court of Justice, but such modes of proceeding 
are now raiely ubm (v) 
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to the clerk of the peace of the oounty or place for whioh the juetiooa act Any 
amoout Bo paid by the proper officer to any poison in respect of his attendant a 
to giie evidence u to be reimbursed to that offioei by the beasurer of the 
county or borouf^h out of the funds out of which the same is payable under the 
Act. The certihcate forwarded in the case of a committal is to be liud before the 
court to which the defendant is committed by the officer of the court, a certifi¬ 
cate forwaided in any otlior case is to be laid lieforo the next court of quarter 
sessions, in either case the court u to oonsuler the certihcate and ozdei the 
treasurer of the county or boiough to pav out of tlie funds from which ^e amount 
IB payable the amount certified, or any less amount which the court oonsiden 
should have been allowed {ihtd , s 3> In the cose of offences committed, or 
supposed to bavo been, in a county borough, the costs are payable out of the 
borough fund or borough rate, and, in the case of other offences, out of the county 
fund of the administratiye county (kco title Local UoyxitWMiarr) m whudi the 
oflenie is committed or supposed to have been (onumttod Por the purposes of 
this provision offeiu.es committed within the jonsdiition of the Admiralty (see 
p 27 J, ajitt) aie to he deemed to have been oomnuited in the place where the 
offondci is piohocuted or tried, or when the offetidoi is tried at the Central 
( nmiiial Coiul in the county of London , but ousts paid in the case of those 
offences out of any county or borough fund are to be repaid out of moneys 
provided by Faihament {tbtd , s 4(1)) The Act applies to all indictable offences 
except those reluling to the uon-iepair or obstnicbon of any highway, public 
bridge, or imiigahln liver (ibtd , sh 1,9 (J)) but doM jl >t aSect the operation 
of any enactinent m funo providing for the jiavment of the oosts of the pruseuu* 
bon 01 di fence of an indictable offence out of any assets, money or funas, other 
than loc<il funds, or by any person other than the prosueuWr or defendant 
(tbtd , B 8) As to coats wtu re a person is uimmitted for tiial and not 
ultimately tried, see ibtd , s 7, and as to costs wheie a proserutur is bound 
over under the Vexabous Indictments Act, 18A9 (22 A 2d Vict c 17), see 
p 447,pos<, Ckwts 111 Cmninal Oases Act, (8 Mw 7, o 15), S 0 (2) As 
to th meaningof “ prosecutoi,” teethd , s 9 (1), and ol ‘ committed for trial," 
see Interpretation Act, 1S89 (52 & of Vict c 6,i), s 27, and p 320,unb For 
the regulabons made under s 5 of the Costs m Criminal Cases Act, 1908 
(8 £dw 7. c 15), see ^908] W N 343 
(f) In prosecubons lor a corrupt and illegal pracbee at an eleobon the 
accused persons may be tried summarily oefoie an election court, or on 
mdictmout, the latter is the more usual method (soe btlo BLEcnovs) A {lerson 
may he punished for oontci^t of y urt either summarily or on ludiotmout (soe 
btle CoNTEicPT OT CouBT, Vol VII, p 280) As toother summary proceedings 
before High Oiort, see pp 497, note (ff), and 528, 

(tt) See p 265, ante. 

(v) There has been no instance of unpaachment since 1806, see p 26^, antg. 
There axe two kinds of information m cnminal cases —(1) An iniormution ee 
0^0 filed by the King’s Attomey-Oeneral or fif the office of Kiog'e Attomey- 
Onneral is vacant) by the Kin^s Bolioitor-fieneiral (B y WMes (1770k 18 
State Tr 1075) for suck enormous misderoeMionr* as tend to disturb or endanger 
the King^s government, or to molest or affront hitn in the discharge of bis royal 
tonobons (4Com. 304). It is filed without any leave of the court Inlor- 
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650 A person charged by the verdict of a coroner’s jury with 
murder or manslaughter must, if he is m onstodj, be arraimed on 
the niquifuhon before the court of oyer and terminer or gaol delivery 
toiUuch the mquisition IS returned, but the practice m the case 
of such a verdict is to prefer a bill of mdictment for murder 
or manslaughter before the grand ]ury, and if the bill is found, 
to arraign and try the accused on the indictment and on the inqui¬ 
sition together. If no bill is preferred, or if a bill is preferred and 


luations hav® been filed eac offino for tbe followxiif* offences —Conspiracy to impair 
the King 8 revenue (/i v t>tarlmq {liiAii), 1 bid 174), not (if v btroude (IbSl) 

2 Show 148), nnpiibonmg the goveruoi and subverting the government of 
Madias {R v btnilhm (1779), 1 iJoug (kb) 239), disobedience to an Order in 
Council made undoi a statuto for perfonmng quarantine {B v Ilam$ (1791), 
4 Term Bep 202), the locoipt of bribes by officers of the East India Company 
(A V and Aqnew (1804), 6 East, 244, It V JJouglcu (1846), 13 Q B 42) , 

misbehaviour by the Vico>C!huncellor of the University of O^ord in the neglect 
of bis duty both as a vice-chancellor and as a justioe of the peace {H v. 
Parnell (1748), 1 Wile 239), breath of du^ by a justice of the jieace iii not 
suppressing a not (A v Ptntmi (1832), 3 State Tr (n 8 ) 17), conspiracy to 
stiru]) disaffection and to induce tenants not to pay leut (A v PameU (1881), 
14 Cux, 0 C 008), the issue of a fraudulent bafanoe-sbeet by the directors 
of a joint stock bank {It v Unmn (1858), 7 Cox, C 0 44J) , ofTences at parlia¬ 
mentary elections, t <j , undue mfluonco (A v Duggan (1873), 7 I B 0 L 507, 
94), obsliucting voters and lutunidation (A v Counag (1858), 7 I C L B 
at p 519), biibery or advancing money to be used in bnliery (A v leatham 
(1801), 3 E &E 658, A v Rogea (1861), 1 B & b ill. A \ Oharksioorth 
(18&1), 1 1} & H dOO), libels of a public kind, ri/, blasphemous bbels (A v 
Eatm (1812), 31 State Tr 927, A v Cmltle (1819), 3 B & Aid 161, A v 
Waddivgtan (1822), 1 Ji & C 2b), obscene libels (A v U tffres (1770), 4 Burr 
2527, A V 6 'ut/c (1727), 17 State Tr 153), suditious libels, eg , libels on the 
Sovereign (A v Clerk (1728), 1 Barn (k b) 304, A v iriffces (1770), 4 Burr 
2..27, Jt V /.amlWf (1810), i Camp 398, A v ffanev (1823), 2 B &. 0 257), 
libels on the government {va$e of the Seien Biehojte (1088), 12 Slate Tr 18 i, 
A V Lsarenw (IbW), 12 Mod Bop 311 , A i ratcAiw (1704), 14 StateTi 1095, 
A V framkltn (1731), 17 State Tr 62G, A v fforne ^”77), 30 State Tr 651 • 
Jt V lo55e«(lH04;, 29t<tHtoTi 1, A v //o«<(1811), 31 State Tr 367, A v 
iSuffon (ISIO), 4 M AS u32 A v Surdett (1820), 3 B d. Aid 717), libels on 
the judges and on the administration of the law (A v Gordon {Lord George) 
(]78i), 23StateTr 175, A v irAite (1808), 1 Camp 359, n), libels on the Houses 
of Parliammit (A v AavK'** (17S2), 2 Bam (k b) 232, A v Oven (1752), 18 
State Tr 1203) , libels on the Constitution (A v Aeei«a (179b), 26 State 
Tr 520), libels on foreign sovereigns and ambsiuiadors (A v Peftwr (1603), 
28 State Tr 529; A v Gordon {Lord George), supra, A v Vtwt (1799), 27 
State Tr 627 , A v ITIuon (1704), 1 Wni B1 510) No information ex 
o^cto has been filed in England in reoent vears, the last instance u said 
to be that of A v Cate and Tarry (1887), Archbold’s Criminal Pleading, 
2Srd edLr, 143 

(2) An information by the Master of the Crown Office at the mstanoe oi, a 
pnvate miwm It requires the leave of the court, which is only granted for 

E mb and notonous misdemeanours which do not specially oonoeru the State. 

t which on account of their magnitude deserve public animadveraum (stAt 
4 A 5 Will A hbr o 18 ss 1, 5, 4 BL Com 304, and sea A v Lahouekere 
(1884), 12Q.B D 320) Such infomationaiu cases of libelacaui only be granted 
at the hBStanoe of some persons who are in some puldie office or position (A v. 
Aatondhirc. tupra), and are seldom granted (see A v InioueAsre, mpra, aB4 
Rhoitt on Informations, 12) The modem practioe is to proceed by way of 
xn^otmiAty eU offences for which informations were formerly lamied were 
always also triable by indictment. For recent mstanoee of criminal informotioiit 
at the inetanoe of justices, see A. v. Maftere (1889), 6 T. L B, 44, A. v. RumU 
(1905), 91L. T 407. 
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Ignored, it is the practice to arraign the aoeiieed formally on the 
coroner’s inquisition before a petty jury and to diiuct such jury to 
acquit him An accused person may be tned befoie a petty jtury on 
a coroner’s inquisition (a), but this course is very larely adopted^ 

651 At common law any person may prefer a bill of indictment 
before a giand jury against anyone whom he accuses of committing 
an indictable crime, and that without any previous inqiiuy before 
justices or an> leave of any judge oi any notice to the pin sou against 
whom the indictment was presented. Tins right still exists, except 
where it has boen taken away oi restricted by statulo, but the 
usual practice is only to prefer a bill of indictment after laving an 
information before justices of the peace sitting m petty sossiuns (y). 

652 For offences to which the Vexatious Indictments Act, 
1859 (a), applies, except in the cases therein mentioned, no bill of 
indictment can be presented to or found by a giaiid jury—(1) unless 
the prosecutoi or other person presenting the indictment has beuii 


(t) Sue 1 Eunt, P 0 371, R v (7o7e (1813), 3 Camp 371 , R v Maynard 
(1M2), Rubs A Ry 240, Re Ward (ISOI), 30 L J (ok) 776, Coreuers A< t, 
1887 (50 A 51 Yict c 71), h 0 (1) A ouuviction for inurdor or maDslaughter 
on a cofonor’s inquisition without an indiotment found by a grand jury is said 
to be unknown m practice (4 B1 Com 301 (16tb od), note by CocURlDOi, 
quoted arg m R y Ingham (1804), 6 B A S 257, at p 20o) ISut u woman 
airaiguedand tiled fur the murder of her child on a coronni’s iiiqiiuntion attei 
the grand jury had thrown out the bill has boon found guilt} of oonoealmeut of 
birth (ib V Maynard, iiipra, R v Colt, supra) 

(v) Bee p 290, ante lu prosecutions against a bankrupt or any other person 
for any statutory misdemeanour in raers of bankruptcy a (ouit having juns> 
diction m bankruptcy may commit the bankrupt or such other lauson for tnal, 
and no prehmmaiy inquiry before lusiicesinsiirh a case is required (Bankiuptoy 
Act, 1883 (46 A 47 Vict c 52), s 105, title Bankruiioy AND Insocvsncy. 
Yol II, p 352) In cnmm^ proceedings against a corporation (sio pp 239, 
313, ante) and in proceedings by way of indictmon* Ktr tho non-iepair or 
obstruction of highways, biidgosotc and for other niu ucea it is nut usual 
to have a prehuuuaiy examiuataou before justiios, and in such pruioedings 
the presenting of an indictment is the fust stop 

(a) 22 A 23 Yict c 17 Those offences are perjury and subornation of 
perjury, eoniqiiracy, obtoiniug money or other piopoity bj falso jnutuiKos, 
aeepmg a gambluig house or a disorderly house, indecent assault (22 A 3 3 Vict 
c. 17, B 1) , misdemeanours under Fart U of tho Debtors Act, 1869 (32 A 33 
Vwjt. c 62), altered by tho Bankruptcy Acts 1883 and 1800 (46 A 47 Yict ( 52, 
8 163, 53 A 54 Yict c 71, s 26), see Debtors Act, 1869 (32 A 31 Yict c 62), 
8 18, and Bankruptcy Act, 1883 (16 A 47 Yict c 62), s 165, libel (Newspujicr 
and Libol liegistiatiun Act, 1881 (44 A 45 Yiot c. 60), s 6), misucmeoiiours 
under the Criminal J^aw Amendment Act, 1886 (48 A 48 Yict o 69), s 17, and 
the Children Ad, 1908 (8 Edw 7, o 67), s 35, and offences punishable on 
indictment under tho Merchandise Marks Act, 1M7 (50 A 61 Yict c 28), s 1 i 
An attempt to obtain property by false pretences is not within the Yexatiuus 
Indictments Act, 1859 (22 A 23 Yiok o 17) (R v Rurton (1875J. 13 Ooz, 0 < 
71,0 C R ) Gnmg false evidence before a naval court martial bold nndei Hio 
Naval Dtsctplme Act, 1866 (29 A 30 Yict o 109), is perjury within the m< 
of the Yexatious Indictments Act, 1859 (23 A 23 Yict O 17) Beo N >m> 1 
Diseiplme Act, 1866(29 A 30 Yict o 109), s 67 of which solves the doubts that 
were expressed in B. v Htane (1664). 4 B A S 947, os r^ards a piosMution 
under the Naval Discipline Act, 1861 (24 A 25 Vict c 116), and, it sefinH, luskM 
tho Vexatious Indictmenta Act, 1859 (22 A 23 Viot c 17), applicable to a 
prosecutioti for false evidence given out of England at a naval court-martial 
held under the Naval Ducipline Act, 1866 (20 A 30 Yict c 109) Bee also 
p 320, ante. 
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bound by reoo^itsance to prosecvte or give evidence l^j[ain8t the 
person accused of the offence; or (2) unless the accused hv been 
oomiiutted to or detained m custody, or has been bound by recog- 
nisunce to appear to answer to an indictment to be prefeired against 
him for such offence, or (8) unless the indictment is preferred by 
tlio direction or with the consent in writing of a judge of the High 
Court of Justice or of the King's Attorney-General or Solicitor- 
General, or (in the case of an indictment for perjury) by the direction 
of any couit, judge, oi public functionary authoiised (&} to direct a 
prosecution for peijury (c) 

653. If on the preliminary hearing befoie justices foi an offence 
to which the Act applies the justices refuse to commit the accused 
or to bail him to be tried for such an offence, and the prosecutor 
desues to prefer an indictment for such an offence, the justices 
must take the recognisance of the piosecutor to piosecnte the charge 
and transmit the recognisanco with the information and deposi¬ 
tions to the court m which the indictment ought to be preferred (d), 


(b) The persons so authorised are ]ud(;es of the supeiioi Louito, any of the 
commiBBiQiiers of assize, uiai pnua, oyei and teniimer or gaol delivery, any 
lustioos of the peace, reouider or deputy locoider, chairman or other judge 
uoldiDg any genoial m quaiicr sessions of the peace, any jud^ or deputy judge 
of any count \ (ourt or anj conit of recoid, any ]ustue of the puaco in special 
oi putty sessions, or any ehexiff or his lawful dvpnty before whom any 
wilt of inqnny orwnt of trial from any of the sujieiior courts is tvcciited 
(Oiinunal Ihoicduie Act, 1M51 (14 A. 15 Yiet c lUO), s 10, seep 4%, post) 

(r) Vexatious Indictments Act, 1850 (2i & 2J Vict c 17), s 1 Justices of 
the peace for a county have power to act genuially thioughout the county m 
the oonuniBsion of the peace foi which their uumos are placed, and there u 
nothing in this Act or else where that pieventa the justices who oidiuonly act 
lu one petty sessional division fioui couiinitting a person for tnal in respect of 
on act arising lu anothot petty sessional diMsion (II v ItKktey (1887), 20 
U U D 187, C‘ 0 It} If threo pel sons aie bound ovei to appeal and Euiawer an 
ludictiuont fin conspiroiy and the Attoiney-Oenoinl gives his hat for the 
pioseoubou of a fourth person and an indiotinent is subsequently preferred 
agiunst ill] foiu, such on indicinieiit is valid {Knowltimy R (1864), JJ L J 
(>l 0 } 210) If an indutineiit ountoins two counts, one relating to the chatge to 
whnh the commitment i elates and a second oount relating to another charge, 
the second count, unless it comes within s 1 of the Oiiounu l,aw Amendment 
Act, 1867 (30 &. 31 Vict o 35) (see p 333, note {h) ought to bo quashed, 
and if it IS not quashed and eridence is given i elating to the second count 
whuh IB not admissible aa evidence relaiiug to the hist count and the accused 
IS luuMited, the coimotiou is bad {R v hmdifr (18(>4), Le & Oi 390} 

(d) \«x itioue luoictinwts Act, 1850 (22 A 23 ^ ict c 17), s 2 If there if a 
rabstanl ul charge made and it is within the junsoicUon of thejustioes 

■nd (be justices dunmns the charge on the ground that there is no evideoiee to 
support It, the justices miwt toko the recognisance ofthe woeecutor, if he offen 
tplw bound (iS v, iLoudon CbiymahoM (1880), lb Cox, C C 77) II the justices 
iBtlnse to toko the recomuesnee in such a case, a mandamus will lie to compel 
them to do so (i5td) If no indictable oflenoe is disclosed in the mfonnatira, 
the joeboes should not take the recognisance and cannot be compcdled to do so 
(JEbfisrIs Waaon (1869), L. ^4 Q. B. 578). If a summons is heatd and dismissed 
and no i^idicatioa is mode bjr the prosecutor to bo bound over to p»o8eout& sad 
the pr eseon tor lays a second information for the same subject-matter, ana the 

t ustaoes Mlnse to toko this infonnatiaa, they are within their right, and 
bey osnlillt on eueh a seiond ajj^oatioii eaUed upon to bind the proseoator 
over (if. V. JBattur (1880), 44 jfP 490). Xbe Yoxatioua Indictments Aet, 

(B2 A o. 17), a. 2 has no application, sxoept when the accusedhas been 

ehsrged bofors jushoes If no summons or waixont is issued, no spi>licatioii 
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an indictment may then be preferred in spite of the refttiiU of the 
jnstiees to commit the aocnsed for trial (e). 

Any count or counts relating to offences to \vhich the Vexatious 
Indictments Act, 1859 (/), applies may be joined \Mih other counts 
m an indictment, li apart from that Act they may be layriully 
joined ig), and if m the opinion of the court lieforo which the 
mdictoaent is preferred, such count or counts ore founded upon the 
facts or evidence disclosed in any examinations or dejKiaitious taken 
before a justice of the peace m the presence of the poison accused 
and duly transmitted to such court, and nothing in tbo Act is to 
prevent such indictment being found, if it is piesouted to the 
grand jury with the consent of such court (/i) 

654 An mdictment is a written accusation presented by a grand 
jury to a court of oyer and tei miner or general gaol delivery or 
quartei sessions and charging one or more persons with the com¬ 
mission of one or more crimes 

An indictment lies for any treason, felony, or misdemeanour, 


oau be made under e 2 {hx pcatt Retd ^1885), 48 J P 000) If a proeeautor in 
bound over, and does not prefet an indiotmont to the grand jury of the court at 
which he is bound over to prosecute, the reiK»gnisance lapses and cannot, it 
seems, bo enlarged, and no indictment can bo profeired to a subsequent court 
(A V Eayret (1900), 04 J P 217) If the justices refuse to commit and no 
spplioatiQn IS made to thorn for the binding over of the prt»eciitoi, the dtreotton 
of a judge of the iligh Court of Justice or the hat of the Attorney Oeneml or 
Solicitor-Genoral may be obtained, and an indictment may then he preferred (A 
T Sogen (1902), <16 J P 82fi) In the case of a pruseoution for perjury the 
direction of a judge etc to prosecute may be mven after the iaiiso of an 
interval (e v , a fortnight) after the trial at vmoh tbe penury is aUegud to have 
been coinnutled, and no previous summons or notice to the accused or affidavit 
of the facts is necessary (A v liray (1862), 3 B ft 8 265, in which a 
leport in the I’tma newspaper of the trial was laid bef> re the judge to lefrosh 
bis memory, and ho wrote on it “ I consent to the pri tunitinn in this cose," 
and this was held to bo sufficient within the Vexatious indioUnents Act, 1869 
(22&23Vicf t 17)) 

J e) If an indictment is preferred by a private prosecutor under this soofaon and 
ound and the person aoeusod is acquitted, the prosecutor may be ordered to pay 
the whole or any part of the coste incurred in or about the dofence (see Costs in 
Cnmuial Cases Act, 1908 (8 Edw 7, c 18), s 6 (2) Eor tbo liability for costs 
of the Director of Public Prosecutions see Prosecution of Offences Act, 1878 (42 ft 
43 \lot o 23), g 7, and Htuhbi r Virertrr of Publtc troHcniuM (1890), 24 
U. B D 677) 

(/) 22 ft 23 Vict a 17. 

(y) See \nfta 

(h) Cnimnsl Imw Amendment Act, 1867 (30 ft 31 Yiot o 86), s 1 See A v 
mi (1871), 12 Cox, 0 0. 37, A V Broun, (1896] 1 Q B 119, 0 C E If it is 
■ought to ^d a count in respect of a fresh charge the facts of which never were 
befoee the justices or were befotre them and abandoned, the consent of the roiirt 
is not a more fomahty or a matter of oourse, and if it is obtained without the 
Imowledge of facts that ought to have been bienght before the court (e ^, that 
the fresh charge was before the jnattees and wua withdrawn), it is inialid, 
nnd aeonviction obtained after sucli oonsent it given and such oounte add* d is 
liable to be aet aside (A v BraMaugh (1863), 16 Oox, 0 0 217) If (ouidH are 
added ooatauiing matter which does not apoMir on the depositions, such < *iunta 
if added without leave should be quashea (A V. fJrahbe, (iSfJS )./) >1 P 1147) 
Even if oounte whidi are addm do consist Of matter apmuuug on Uis 
depoaifaons, yet if they are embarrassing, evidmioe will not be allowed in rdpai 
to Biich ebavge (A V /Torm (1900), 61 J P 860). See also p H'i.fmH, 
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except in the case of those offences over which courts of summat; 
jurisdiction have exclusive jurisdiction (») 

SfcCT 2 —Form of IndwtmenU 
Sub-Sect 1. —Nwesaary Conttnt$ of Indtdment. 

655 In form an indictment is a presentment a grand juqr 
that one or more poisons named or otherwise identified have com¬ 
mitted one or more crimes for which an indictment lies, and it 
must contain specific allegations that the person or persons accused 
Lave committed the particular crime or ciimes charged 

It may contain only one ** count," or paragraph, or a number 
of counts, but if it contains more than one count, each count must 
aver the commission of a distinct and sepaiate crime by the 
person accnsod, and each count must be of itself independent and 
complete (A) 

The result of the presentment of an indictment which is sufficient 
in law IB that the person oi persons accused, if and when they aie 
in custody, are called upon to plead to the indictment, that is, to 
say whelhei they are guilty or not guilty of the ciime or crimes 
alleged No person can be called upon to plead to an indictment 
which is not sufficient in law(/) 

656 In Older to bo sufficient in law an indictment (1) must 
contain at the beginning a maiginal note which describes thexenue 
or the area of juiisdiction of the couit to which the indictment is 
pioscnted (m), (2) it must commence with an allegation that it is 
piesented on oath by a grand jury (n), (3) it must proceed to aver 
that the person or persons accused have committed the particular 
crime or crimes alleged, and it must set out all the mgiedicnts of 
the oflonco charged, the facts, circumstances, and intent w'hich con¬ 
stitute the crime, and must do this with certainly and without 
lepugnancy or duplicity (o) 


(i) As lo those olTonoes, boo title Maoistraips The offences for which an 
mdiotiuoiit lies are set out in Paits X to XJII, pp isn H teq . jw$t, and see 
p 271, ante 

(k) V Tl’inlers (1848), 1 Den 306 As to the cases in winch separate 
ciimos can Iw allowed in one indictment or in one count, see p 342, pott 

(l) As to the amondment of indictments, see p 344, poat 

(fli) E q , the note is usually in this form, j in the case of an 

indiotpwnt found hv a grand jury of a county at the quarter sessions or assizes, 
Boiough of WolTprhampton \ ^ - ,, . 

or to wit j indictment found by a grand 

jury of a borough at tlio borough quarter sessions (see p 267, ante, and Cnminal 
Frooedure Act, 1831 (14 & 16 Vict c 100), s 23) Want of a proper or perfect 
WBuedoes not now vitiate an indictment (Criminal Procedure Aot, 1861 f 14 & 16 
Viot 0. lOO) B 23) As to venue, aee p 279, ante 

beginning of an ihdictment is m this form, •• The jurors for our lord 
the King upon their oaths present that" The words "for our lord the Wi ng " 
are not essential v rMnMr(1839),2Mood.&B 214, Broome v B (1848),12 

Q B. 834, £x Ch ) If there are more oounte than one, each count after^'the 
first begins "And the juron Nforesaid upon their oath aforesaid do further 
present that" etc 

(o) See 2 Hawk P C, c 26, ss Meitej., Arohbold, Onimnal Flesdnig, 23rd 
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657. The indictment must aver with oertaint}' who is the person 
indicted It should set out his chnstian name and surname^ but it 
IB sufficient to give the name by which he is usually known, and if 
he 18 known by two names, both may be given (p) It is not 
necessary to give eithei the “ addition " e » occupation) or the place 
of abode of the person accused (q) 

If a coiporation is indicted, ite proper corporate name must be 
given (r) 

The inhabitants of a parish who nie indicted for non repair of a 
highway or of a county for non-repaii of a bridge may bo indicted 
under the name of the inhabitants of the particular pai ish or of the 
particular county (a) 

If the name of the person accused is unknown, he must be 
identified in some way, cy , by desciibing him as “ a person whoso 
name is to the jurors unknown, but who is peisonally biought 
before the jurors by the keeper of the prison ” It is not sufficient 
to describe such a person as one whose name is to tho juiors 
unknown (() 

658 If the alleged crime is one that has been comniitlod against 
the x>orBon or property of some one, the name and surname of the 
person injuied should be stated with reasonable certainty (a) 


ed , do No mdictment u insiilTlc u nt for want of any matior unnooBBsary to lio 
proved, or for tho oinismon ol buc)i formal exprossions os " as appears by the 
record,” or “ with force and arms,” or “ against the peace,” or foi the ineortioii 
of the words ” against the form of tho statute ” insteM of " against tho form of 
the stiiutns,” or t%ce ier$3, or because a person mentioned in an ludictirioni i^ 
designated by a name of oihee or other desciiptivo apfiollation insteoil of his 
proper name, or for omitting to state tho time at whuu an olTence was com¬ 
mitted, in a c ise when time is not of the essence, oi for stating the tiino imjiei fucUy, 
or for stating the offence to have been committed on a day sutiHequout to the 
finding of the indictment, or on an iinposbiblo day, on a day that nevor 
happened, or fur want of a propei or perfect venue oi >t a proper or frninal 
conclusion, or for want of or imperfection in the aildition of aii^ defendant, 
tr for the want of the statement of the value or tirioe of any matter, or 
the amount of damage, injury, or spoil m any case where the value oi juuo or 
tho amount of damage, injury, or spoil is not of tho essuiee of tho o/lonce 
(Cnminal Procedure Act, 1851 (li A 15 Yict c 100), s 24) 

(p) 2 Hale, P 0 175, see Bro Abr tit Misnomer, 47 But an cnoi in the 
name or surname, or in both, may be amended (Criminal Procedure Act, 1851 
(U« 16 Vict c 100), s I) 

{qi Onmuial Proc^ure Act, 1851 (14 & 15 Vict c 100), s 24 , Statute Law 
Bevisiou Act, 1883 (46 A 47 Vict e 40), a 4, repealing tho Statute of Additmns 
(1 Hen 5, c 5) 

(r) An error in the name may be amended (Criminal Procedure Act, 1801 
(14 ft 15 Vict c 100), s 1) 

($) 2 Boll Abr Indictment (L) 79, 2 Hawk. P 0, c 25, s 68 
(f) Arum (1822), Boss & By 489 It seems that the provisions of s 21 of 
the Criminal Proi^ure Act, 1851 (14 ft 15 Yict c 100), allowing the designation 
of any person mentioned in an indictment **by a name of office or other 
descnptive appellation" do not apply to the case of a person indicted, and (fiat 
a pmon inihoted cannot be so dengnatod, see A v Oreat Wa/tem Jta>t <)o 
(ifirsriors) (1888), 20 Q B D 410 If the name of the person indicted ii mis- 
deeonbed, the mistake may be amended, but only by the court that tries the 
indiehii^t (B v QrealL Weaterrt Sail Co (Dtreefors), tupra) 

(o) 2 Hawk. P. 0 , G 25, ss 71,72, B v Cardigan {hart) (1841), 4 State TSr. 
(sr a ) 601, H L l^e name given should be either the real name of the 
person injured, or that by whudi ne is known {A v. Norton (1823), Buss, ft By 
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Bios. $. If the name of the peison mjared is unknown, he may be deeerlbed 
Fotm of as ** a peison to the jurors aforesud unknown " (Jb). 
tttdlct- In lospect of olTences against property it is as a general rule 
Menta essential that the indictment should allege who is the owner of the 
Allegation of p>opotty, and that the property belongs to someone other than the 
ownerahip of defendant (c). 

propwty ^ mistake in the description of the owner of property may be 
amended, but, if it is not amended, or if the averment of ownership 
IB omitted altogether m a case when it is essential, the indiotment 
IB bad. If the owner of the propoity is unknown, the mdictment 
should desctibe the piopeity as belonging to a peison to the jurors 
unknown (d) 


When necen 659. A statement of the age of the person accused or of the 
(»ry to state person injuiod is unnecessary (e), except where it is an essential 
ingredient of the particular offence that the peison committing the 
offence oi the peison injured should be of any particular age(/), 
in such case the mdictment and every count theieof must state that 
the person is of that age (gi) 


Tlmo. 


660 It IS usual to insert the date on which the crime charged is 
alleged to have been committed, but it is only necessaiy to do so 
whero time is of the ossenco of the offence (k) In such case, the 

,>10, Jt V (18JJ) 3 0 AP 601, Anon b 0 4, P 408, It V 

II *//««>«? (1810\ 7 C AP 208, /f V (ISlb), 8 U B 608) As to 

dosinotion of tho nnine of a bastard, noe It v (Hark (1818), lluss A By 468, 
R V \\u1eTB (18,bl) 1 Mood 0 0 457, yf V ICiam (1839), 8 0 A P 703 , ^ v 
Nlrwmf(1842), 2 Mood 0 C 270, R v (1848), 3Cox, C 0 Vi , R Y 

Smtih (1833), I Mood 0 0 402 As to desuiption where parent and child Imve 
tho sauio name, seo it v Piare f 1820), 3 B A Aid 579 If the ]h)isou injured 
has a name of dignity (« 9 , if ho is a peer or baronet or knight; tho name of 
dignity should lie givon (see R v RtUa (1839), 8 (' & P 771, /t v. Graham 
(1791), 2 I,each, 617 , it v (1828), 3 0 AP416, Ancm (1698), 2 Salk 

4.>1, R V Gtrffort/(IBib), 8 Q B 508 , if v (I 806 ), Dears 0 0 474) A 
pci SOD iiiav ho dosiguated hj a name of office or other descriptive appeHabon 
in<)tcRdofhyh} 8 uru|ierunme(CnnunalProLeduieAct, 1831 (14 AlSVict c 100 ), 
8 21) A inistake in tho uiuno 01 dest nption of any person named 01 described 
in an indiotment may be amended by tho court that tnes tho mdiotmont 
(i/mi , a 1 ) 

( 6 ) R V Bias (1839), 2 Mood C 0 93 , B y fftrh (1840), 2 Mood & B. 302 , 
R V CampbeFl (1843), 1 Cai & Kii 82. 

(() 2 Hawk P C,c 2o B 71 But in an indictment for steubng a will it is 
not necessary to allege that the will is the property of any person (Larceny Act, 
1861 (21 A 25 Vict 0 96), s 29) In an indictment for arson under as 2 and 3 
of the MalimouB Damage Act, 1861 (24 A 2 o Yict c 97), it is unneoessaiy to 
avor to whom tlie honae etc belongs (R \ Aeaboult (1872), L. R 1 C. 0. B 
344) , and boo under ths spei ific offences, post , 

(ef) It IB chieil> m n'^rd to indictments for larceny that questions have 
ansen with legaxd to the proper desoriptioii of the owner of property (see 
p &i5, post) 

(e) It JBBot neoessaiy to aUego that the person accused u above the age of 
Myeu years, for although no person und«r that age con he convioted of a 
crimet yet the fact that a person is over that age » not an essential ingredient 
of any parboular offence, but la a condition of liability ooaunon to all enmea 
(seep aJft.ow'e) 

(n (See Grimmal T>aw Amendment Act, 1886 (48 A 49 Yict 0 . 69), as 2, 4 , 3, 
6 Childlen Act, 1908 (8 0 67), ss. 12. 16. 17. 

(p) B V Maritn (1840), 9 0 A P 216, B v. BW* (1848), 1 Den 366 
(A) Dflmin^ Procedure Act, 1861 (14 A 13 Viot. 0 .100), a 24 Time is of the 
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dfij of ihe month or year, and iometimoB tha time oi day^ wliea the aaor, % 
alleged offenoe was committed must be alleged (t) Fom of 

IndiQt 

661 It 18 not neceesaiy to state the place wheie an offence u tnan^, 
alleged to have been committed except in the ctibo of ciimes in ni 
respect of which a local description is leq^uuod (4), but it is asuat to 

do 80 in order that the taxing officer may see upon what ooun^ 
or borough treasurer the order for payment of the costs should 
be made. 

662 The facts, circumstances, and intent which constitute the and 
alleged offence must be set out with such cortaiuly tliat the *“**“*’ 
defendant may be able to judge wliethor Ihoy constitute an indict¬ 
able offence or not, and to decide w'hether to pload to the indict¬ 
ment or to move to qnasli it, and that be may know what the 
paiticular charge against him is and whethci lio has boon pre¬ 
viously convicted or acquitted of the sarao charge, and that ho raoy 


eaeenoe of the offence—(1) when an act u only crimtual if done after or within 
a certain tumo after some oth’'r act or cvont, e <f , some of the olloiiura under the 
Dobtore Act, 18b9 (32 & dJ Vat o 62), Pait 11, b 11 (eoe title BANKiUJcroY, 
Vol II, p ^3), (2) when it is an oflaontial lugrodicnt of a particuliw offouoe 
that certain ronnequonoos should lullow a partiuiilar act— t g , in murder and 
manslaughlor it is essontial to piovo that the death of the person allcgud to bo 
miuderea or killed took place witbiu a year and a day horn the tune a him the 
act which caused the death was committed (ui such a ouHe the time stated in the 
indictment should bo the day on which such at t was done), (J) when it is nu 
essential inmedieiit of a particular offenen that the alleged act oi acta should b« 
committed between crilAiii hours of the day, <g , burglary, night pimrhiiig, 
making signals to smuggling vessels, (4) when the piosecutiuii lor a juuticular 
crime iiiubt bo oommoncra w ithin a certtun tune of the coiaiuisBum of the allogod 
criminal ai t (see p 294, ante) 

(t) In an lodutment for burglar} it is suRicieut tr» *iUe"e that Ibe act was 
committed “ in the night” (1 Hoio, F C 549, 2 llaiv F 0 , c 25, sa 7fl, 
77,butBTOif y IFoddiny/on (1771), 2 JSast, P C •j1J),ui <yen that (ho offoiioo 
was committed “ burglanously ” {k y Thompim (1817), 2tox, 0 0 377) So 
in an mdutment for night poaching it is sufficient to allege that tlio offonca 
was committed by nigbt without inontioiiing the houi {Vavu* v Jt (182*)), 10 
B & 0 6*>) As to the averment of tune m on uidictmont for an offence for tha 
prosecution of which a time is limited, sao R v Itrmtn (lN2h), I Mood, dt M 103 
As to indutments for larceny or emb^lcment where si'vural dmlmct acts, not 
exceeding three, agamst the some xierson luay bo joined together in one indict¬ 
ment, li committea witlun six moulha from tno ffrstto the last of those acts, see 
Inreeny Act, 1851 (24 & 25 Vict o 96). ss 5, 0, 71 , R. v NiihJU (1904), 6H 
J F 462, 0 0 E . 27 V lAtudak (1864), 4 F & F 56, and p 648, post 

(jfe) Cnmuuil Procedure Act, 1851 (14 it 15 Yict c 100), a 23 JjOcal descrip 
tiau 18 required m indictments fur hoping a disoideily house (aec p 541, fmf 
burglary (ft v fl* John (1839), S 0 & P 40), housebieakmg (R v IIuHm! 
(1831), 1 Mood C 0 324, n ), aaonloge , stealuig in a dwolluig-housn {It \ 
tapper (1824), 1 Mood. C C 44), huntiiig or steal ng deei, night poaching (It 
V %Mey (1823), Buss, ft By 515), notous demolition of houses oU (It v. 
Bitkardt (1832), 1 Mood ft B 177), nudicioas mjuiy to sea banks 
oudiaiottsly fixing ft dwelling bousa (£ v Woodward (1831), 1 Moud (' 0. 
32*1), foanable entry (ff v (1712), 1 Salk 885), nuisanoes to high nays 

[R- y. Steneabm (inhalnUintt) (1543), 1 Oar ft Kir 55), see Arcbbold, t rnmiuU 
Pleading, 28rd ed, 68, wMre it is stated that too practice at the CentMl 
Cnmuiu Oourt is to tnaeii the parish in oil indictments (see R v CoaMp 
(1536), 4 Ad. ft EL 942. and Costs m Gnminal Oases A.^, 190% (8 Edw 
7, o. 15), 0 . 4). 
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be able to prepare a defence to meet it, and tbat the court may 
kiio\7 what judgment to pronounce in case of conviction (f) 

Where an indictment is m geneial terms, the court may order 
the prosecution to deliver to the accused particnlars of the matters 
alleged m the indictment (ni) 

An indictment foi a statutory offence must allege with certainty 
that the defendant committed or omitted the acts the commission 
or omission of which is prohibited by statute, and did so in the 
circumstances and with the mtent mentioned m the statute (n) 

If a statute which creates or defines an offence contains in the 
enacting clause an exception exempting certain cases from its 
operation, an indictment for the offence must aver that the par* 
ticular act or acts alloged were not within the exemption, but if the 
exception comes in by way of proviso, whether in the same section 
01 in another part of the statute, and the proviso is not in the nature 
of an exception which is incoiporated diiectly or by reference with 
the enacting clause, it is not necessary to negative the proviso (n), 

(J) See Co Lit! 303 a, 7? v Home (1777), Cowp 072 , Ji v Rowed (184!^, 
3 U B 180, WhtU T R (1876). 13 Cox, C 0 318, Taylor v It , (1895] 1 Q. B 
21, ii V iispmalt (1876), 2 Q B D 4S, 0 A,atp oh, R v Stroulger [18^), 
17 Q B D 327, 0 GB The dof'roo of particulaiitj' loquired vanes with the 
natuTO of Die offence (hog under specific enmes, poet) In an indictment for heason 
the oveit acts iiiuut be stt out (see p 4 >b, poat) In an indiotmoiit for embezrlo 
inont Die sums or propeity embi‘77lrd must be purtitulaily doi<cribed In an 
indiotniont lor ohtaming piopert> b} false pretences Dio pioperty obtained must 
be paificuloily desenbod and the false pretences must fie set out (see p 690, 
poet), fmt m an indutmcnt under Die Larceny Act, 1861 (24 & 25 Yict c 96), 
fl 05, for leceiving goods knowjng them to have lieon obtained by false 
protoncos oi under the Debtora Act, 1869 (32 &3lTiit c 62), s 13(1), for 
obtaining crodit under false pretences the false pieteuccs need not lie set out 
(Taylors B, [1895] 1 U B 2o. fl v Watliimn (1872), 12 Cox. C 0 271, 
0 0 R., B V Art fc (1887), 16 Cox, 0 C 213, COB) In some coses the 
alloeed oflonce inav f>e desciibed in general terms, eg ,tk jiersnn may be indicted 
foi burrati\, and for keeping a (oimiion gainiug-house or bawdvhouse (r’J»«on 
1 Rtuait (1787), 1 Term Bep 748, at p 752) oi for conspiracy to defraud a 
nelson of “divers goods” {Anon (1819), 1 Chit 698, B v Gtll (181b], 2 
B A Aid 264) An indictment which alleges that the defendant conspired 
“ with divers other iiersons " must either allege that such persona are unknown 
or must give their names (B v I’trrtn (1906), 72 J P 144) 

(m) Particulars have been ordered in the caseof the following offences barratry 

(/’ Innin v Sluart, supra, at p 754), nuisance (B v Cunmxtd (1835), 3 Ad A ]*u 
81 i), obstructing a highway (B T Downahtre {Alarqma) (1835), cited 3 Ad & El 
8U»>, einbezslomont (B v Ilodgaon (1828), 3 CAP 422 , B v (1632), 

5 0 A P 300), conspiracy (B v Hamilton (1836), 7 0 & P 448, R. v Jiycrojft 
(1852), (i Cox, 0 C 76, B v Prohert (1852), l)«u^ C 0 30, at p 82, n , 
B V. '^iapytUm (1857), 8 Cox, C 0 69) 

(n) But see B V Jamea, [1902] 1 E B 641, C G B, where it was held 
that m an indiotmciit against a wife for stealing the goods of her husband it 
was not nooeesar) to aver that the defendant was the wife of the prosecutor 
Or that she took the goods which were the subject-maDor of the chaige when 
leavukg or deseitmg or about to leave or desert her husband, although the 
statute (Alamed AS omen’s Pioperty Act, 1882 (45 & 46 Yid> e. 75), es 12, 16) 
only makes the taking of suoh goods an offence oy the wife when she is leaving 
etc hef husband An indictment for the misdemeanour of receiving goods 
stolen by a wife from her husband need not allege that the goods were stolen by 
tho wi^e from her husband, ^ is enough to allege that they were stolen (B v. 
Payne, [1906] 1 K B 97, C (j B. As to negativingexemptions, see B y Bara* 
ahaw (1612), 15 East^ 456 , B v Jarvit (1757), 1 East. 043, n . 646, n , B r 
Hall (1786), 1 Term 320, B. y. Pratten (17%), 8 Term Bep 559, B v JkacUr 
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Whore any particular intent is a necessary ingredient of an 
offence, the intent must be stated in the indictment (o) 

Where words, written or spoken, are of the essence of an offence, 
they must he set out veibatim m the indictment, except in the case 
of an obscene liliel ip) 

Property which is the subject-matter of an alleged offence must 
be described m an indictment by the appropriate name iq) 

It is not necessary to state the value of any inailei oi thing 
mentioned m an indictment or the amount of damage, mjuiy, or 
spoil, except where such value is of the essence of the oileuce (r). 

(1792), 5 Term Hep 83, JB v Matiera (1818), 1 B <& Aid Sbj , It v Pearit 
(1810), RnsB & Rv 174 , i! V Jtobtnsm (181^, Russ & Ry 321, i? v i*<i/wdr 
(1773), 1 Leach, 102, 7? v Jame$, [1902] 1KB 340, 0 0 R, 5 v Audtfif, 
[190711 K B JS1, C C R) If a statute makes the doing of an act " without 
lawful authority or excuse cnmmal, it is sufBoient to aver that it was done 
without lawful authority (B v //amey (1871), L R 10 0 R, 284) 

(o) Eg ,in an ludiotinent for furpory oi for obtaining property by false pre« 
tenets it most be alleged that the aofeudant did the act ohaiged with intent to 
defraud (see Jt v Jama (1871), 12 Cox, 0 0 127), so in an indictment for 
setting fire to houses etc undor the Malicious I)aiuaf;o Act, 1801 (24 & 25 Yiot 

1 *)7), B 3, an intont to defr uid or in)uio, os the utse may ho, must bo allogod, 
but 111 none of those coses is it necessary to allego an iiitoiit to defraud or iinuie 
any pnrticulai person ^eo Iiaiceny Act, 1801 (24 & 25 Vitt c 90), s 88 (false 
pretenLCs), Moliaous Damage Aot, 18bl (24 &, 2ti Vict o 07), s 00 (setting 
nre to houses etc), as to forgery, see Forgery Act, 1801 (‘21 A 26 Vict c 98), 
B 44 (forgery)} In an indictment for buiglury it is notessuy to allege either 
an entry with intent to commit a felony (see Jaiuuny Aot, iHOl (21 St 25*7101 
c 9b), 8 51), e q , “with intent the goods and chattels of one John Smith in 
tho said dwelhng-houBO there being fmoniously and burglariously to steal, take 
and cirry away ”), or the commission of a felony in a dwelling house and tlio 
breaking out of tlie house in tho night, so os to breaking and eutonng a house 
with intent to commit a felony thoroiu (see Ijorceny Act, 1861 (24 & 25 Yiot. 
c 9G), B 57), or bung found by night in any dwelling-house with intont to 
commit any felony therein, or being found by night amn d etc , with the intent to 
break into a dwelling house etc (seoLarceny Act, 1881 (. & 2a Yiot o 9(i), g 58) 

(;>) See Law of Libel Amenument Act, 1888 (51 & 62 Yiot o 64), s 7, and 
see p 538, poaf) 

(y) Great particularity and minuteness of statement os to tho desiripliori of 
personal chattels in an indictment were formerly required (seoB y C'»o2 (1771), 

2 East, P 0 618 Jt ▼ lidwarda (1623), Rus^ Sc Ky <1'>7, It v Jlalloway 
(1823),! 0 & P 127, It y Loom (1827), 1 Mood 0 C 160, It y Puddifoot 
(1829), 1 Mood G 0 247,B \ BirJiMt (1830), 4 0 &P 216,B v 'jTiite (1813), 
1 I^w C 0 234, B y Cm (1844), 1 Car A Kir 494, B y Lmviah (1864), 
4 F 3b F 56) But nearly all those cases were befuie the Cnmmal Pruc^ahire 
Act, 1851 (14 & 15Yiot c 100),s 1, which gave power to amend a misdesi'nptioii 
of property, and their importance has been dimmishod by that Act Moreoi er, 1 1 
IS doubtful whether these older cases would be followed now, even if there were 
jm amuudmout (see B y Stride and Millard, [1908] 1KB 617) But a sub 
jdan tial inisdescnption of property, where a descnption is essential, will even now, 
unless amended, make an indictment bod (see B r Sairktaell (1872), L R 2 
0 C B. 21, where a conviction was quashed because in an indictment under the 
Malicious Damage Act, 1861 (24 & 25 Yict c 97), s 17, tor settiog 6ra to i fUn k 
of com the evidence showed that what tho defendant set fire to was a quantity 
of straw on a lonr). Thus an indictment for larceny of wild aniiuui« oi of 
the produce of w^d animals must expressly or by implication allege 0 at such 
anun^orproduoe have been reduced into possession (see B t Stride und MiUard^ 
supra), ua the mere allegation that the animals etc. are the goods and chattda 
of the proeeoutor la net a sufficient allegation of such reduction into possearion 
ill V Stride and MiUard, napra, aeeB y Bough (1779), 2 East, P C 007) 

(rj Cnminal Prooedare Act, 1851 (14 Sc 15 Yict. c lOO), s 21,eg, under 
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SRov.t 063 ^1 the material allegations m an indictment moat be 
Fonaof positive and direct and free from duplicity and repugnani^ (t) 
Thus, an indictment mast not charge a defendant with one or 
other of two offences or with acting in one or other of two capacitates, 
Allegation sml must nob be capable of being construed as applying to two 

mnetbe different offences without stating which one is charged (t)i An 

poaltive. indictment must not be double, t e, no single count must charge 

the defendant with two or more offences (u) But m respect of one 
transaction a defendant may be charged with eommittmg seTeral 
offences, i,g , with uttering a number of forged instruments, if they 
were all utteied at the same tirae(t;). But the omission to aver 

a 60 of tho Tiarreny Act, 1861 (24 (& 25 Yict c< 96), under as 20, 21, 22, 51 
of the Muhcioua LUmoge Act, 1861 (24 & 25 Yiet o 97), and under e 11 (4), (5) 
of the IlebtoiH Aot, 1869 (32 & 43 Yiot o 62) aee f<peciho offeiicos, pf)gt 
'V^ein a written metrumont is tho Bub]ect-mattt.r of tiio alleged otfeneOj it u 
sullicicnt tu describe such instrument by any name oi designation by which it 
may lie usually known, or h} the purport thereof, without setting out any copy 
or facMinile or any pait thereof (Onmmal Piocoduie Act, 1851 (14 & 16 Yiot 
c 100), SB 6, 7, Forgery Act, 1861 (24 & 25 Yict 98), ss 43,4 i) It is sufficient 
to (iosuibe monej or a bank note os money, without specifying the paiticular 
com 01 bank note (Oiimmil Fioceduie Act, 1851 (14 & 15 Yict o 100), b 18, 
andsooif v HVst(1850), Hoars &I) 109, It v Cfnm6/e (1872), L 11 20 C R 1) 
And see as to on indu tment fur the emboz/lemnnt ot money, Lar< ony Act, 
1861 (24 & 25 Yipt 0 96), s 71, if t Keena (1868), L R 1 C C E 113, and 
p 650, jmt 

It Beoios doubtful whuthoi Ainbn* hgures to express nuuibors are allowable in 
an mdiotmout, tho older aiif;horitieB state that numbers must be expressed in 
words oi Roman niiineials (boo 2 Hale, P G 170, It v Ilatidmk{111"!), Andt 
137, It V rhtltp$ (1720), 1 btra 261), but the use of Arabic nguies is not 
now unusual, aud ib at tho most a formal defect which is anionduble and of 
whuh adyantage cannot lie taken after plea (see R y Price (1900), 17 T L R. 
80 , /Z V Ethmrdi (1901), Archbold, Oriniinol Pleading, 28rd od , 82) 

(s; Tbe older eases lij down that an indictment must state positively that 
the defendant did tlie act or ac (s which constitute the crime, and that acts must 
not be stated b> was of leatal or by implication (2 Hawk P 0 , c 25, s bO^ 
R V lWii/p/(e«d (lb‘U), 1 Salk o7l , R y Goddard (1703), 3 Salk 171, iZ y 
Crowhurst (1124), 2 JjiI Baym 1163, R v visAman (1711), 1 Sess Gas (k. B } 
159) Farts which aie adjuncts of the material facts may be stated Ira implica¬ 
tion (see R V i7o7inai>Nn621}, 2 Roll Rep 235 , R r Royall (1759), 2 Burr 832 , 
R y Bot'tte (1769), 2 Burr 864, R y Htgqintm (17W), *3 Burr 1232 , R y, 
Smtit/rt&n (1827), 7 B AC 163, P y /^o»v(1604), 6 Co Rep 120 a, 121 b, R 
V /.rtwlny (1731). 2 Stra 901, P v Ayl^{lim), 1 Term Kep 63,70, R y 
Jtyhmd (1867), L H. 1 0 C R 99) A failure to comply with tho rule against 
statements by iiay of recital or miplication would piobably be now oonsidered 
a mere formal amendalde defect of which adiantago could not be taken alter 
idea, 

(0 BiB»f5y Jfo« (16221, 2 Roll Rep 263, R v Siocker {im), 1 Salk 342, 
371, B. y Sbntghlon (1731), 2 Stro 900, /f y Pfi«< (1736), Loo«nn» Hard. 
870, R T M^frley (1827), 1 Y A J 221 , R y Manhtdl (1827), 1 Mood. C 0 
168; A, V fdtnondrs (1895), 59 J P 776 
{«) S. y RewH (18^), 8 0 & F 639 

JZ y Thomat (1800), 2 East, P C 634, with robbing two jierBona at Hie 
KUMi«tie(R y Gufdiui (1842). Gar AM 684), boatiog two persons at the same 
tune, Ixbeliing two perMius m one publication {R v Ren/UldXll93^, 2 Burr 980, 
983, (KH) i end one endoavounng to prooore Hm oommuuon M two ofiencee (R. 
t FuUtt (1787), 1 Bob. A P 18^ Hi burglaiy a peraoi may be charg^ m the 
same oomn Wi^ breaking aii4 kdtenng a Iwofle with letmt to oommit e fehmy 
and with oommittuig the felony, so A penon may be charged la the same 
count with aaBaultmg and also with ualewfel carnal knowledge of a gixl (il. y. 
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a matter not necessaiy to be proved or a defect or mutoke m 
the mminer of stating any such matter does not wake an indict¬ 
ment bad (a) 

664 In indictments for certain crimes the use of certam words 
18 essential, c 9 , an indictment for tieason must aior that the alleged 
acta were done ‘'traitorously", for muider, that the defendant 
" feloniously and of his mabce aforethought did kill and murder " 
etc., for manslaughter, that the defendant "feloniously did kill 
and slay "; for rape, that the defendant " feloniously did ravish "; 
for larceny, that the defendant " feloniously did take and cany 
away", for burglary, that the defendant “ feloniously and 
burglaiiously did bieak and enter ’’ etc "with intent to ” (commit 
some named felony), in a stalntoiy forgery, that the defendant 
"feloniously did forge" etc "with intent to defraud." Every 
indictment for a felony must aver that the alleged act or acts was 
or were done felouiously, and if the word "feloniously *' is omitted, 
the mdictment, it seems, is bad(fi), and every indietineut for a 
misdemeanour must aver that the alleged act or acts was or weiu 
done " unlawfully " An indictment for a misdemeanour which 
contains the word “ feloniously ’’ is, it seems, bod {<) 

Ovthrie (1870^, L R 1 0 0 R 241) A dofeiidanl inaj bo ohar^^d in th« 
fiame count with publiahjug a libel and cauiong it to bo pubhbliod {It v /Mi'/ 
laugh (1884\ Id C'ux, 0 C 217) ScToral overt acta of tioasou luuy bo laid in 
ouo count (Kcl 8) A deloudont may be dmrgtHl with " deatroyiug, dofacin/'’ 
dnduijunug” augi6ter(// v //oweii (1644), 1 lien i2^ A (diunt charging .» 
dufondant with “ having used violciioo to or intimidated ” i« bad {H v JSdmtmilr* 
(I89d\ 66 J r 776) Sopaiato acta of loiconv or einbesoiltuMont against tho 
saute peison mii>, if oommilted within su months from the tirst lo tlie lost of 
such acts, be joined togethei m one count {It v, NiUwlU (1601), 08 J. P 462, 
C C E), but the hotter couiae is to chargn thorn iii difloiout counts (see R v 
/?a//*(ls71), L R 1C <’ E 328, E V Eye (1909), 2 Cr App Bop 135) If 
one inateiiul part of an ludiotinent is rcpiignaut to or ir onsisUuit with another 
maton'il part tho whole is void (E v (Jarter (1800), 2 insfc, J* C 983, E v 
Otll (1821), Russ & Ry 431 , It v Rievent atul A(fft^ {IHM) 6 East, 244, E 
V Oraf/f7o'i(1850), 2 Don 31) 

(a) Criminal Piotodiiiu Act, 1831 (14 & 17 Yict o 100), s 21 In un indict¬ 
ment against a person whohasoloimed to be tried by a jniy under IhoKuuimnry 
Jonsdiction Act, 1879(42 A, 43 Viet o 49), s 17, it w not uecossarj to avnr 
that the claim was madr {// v C/(a»wie«(1896), ISGix, P t* 401) Kvoiy fact and 
oircrmstance in au indictment wbioh is not a necessui v lugrodieut w the offence 
charged may be treated as sinphisage and need not Iki proved, and anv mistake 
in stating such matter is imraiihiial (E v •/o»e< (18.11), 2 B & Ad 611, E v 
Eoft (1793), 2 Leach 593, E v Jiadleg {ISiQ), 1 Don 460, EyaWs V E (1848), 
11 Q B 781, Ex Ch , E V t/ed/rey (1858), Deuis & B 426, E v Iluntlnj 
(^1860), BeU, C C 238, E V ffodgkui {m9} L II 1 0 0 R 212, ^ -0 of 
ItitD ^uth IValrs v MarpMr$on (1870), L. R 3P C 268, E v (1870), 

L B. 1 C C R 225) The woids usuaUy inserted at the close of an indirt- 
ment **against the peace of our sovereign lord the King” oi "againsttho 
foims of the statute (or statutea) in each case made and provided ” are surplus¬ 
age, and their omission will not make an indictment bad (Cnmuial Fns'dure 
&iX, 1851(14416 Viet o. 100), e J&4, Cai^v R (1881), 6 App Oas 22») Ho 
aa to the words "for our sovereign kvd the King” at the banning of an 
indictment after jurors” (E v I'urivT (1839), 2 Mood 4B 2’1) 

(4) E v CrtghUm (1808), Russ 4 Ry 02- 

Me? WtUker (1834), 6 0 4 P. 637, but see E. v. Carradtre ;i 8 ] 1), Rail 
4 By 205 hotter ofinducement or introduoUnymaiter in an inajitment decs 
not need to be stated with the same oertamfy as matter which is of the esaenoo 
•f the offence (EL v ITriyAf (1671X 1 Vent 189, E v. Btdwell (ml), 1 Den. 
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If more persons than one ]om together m the commission of an 
offence, they may be indict^ for it jomtly m one indictment or 
BOpaidtely in separate indictments id) 

bLB Sect. 2 —Joinder of Offenct$ 

665 An indictment may contain one or more counts, and eicept 
whore one of the counts alleges a pievious conviction of the defen¬ 
dant, or where the prosecutor is put to his election on which count 
lie will proceed, the defendant may be ariaigned and evidence may 
be (Dven on all the counts at the same trial, but for the purposes of 
\erdict and judgment each count is to be treated as a separate 
indictment (c) 

Separate ofTencos cannot be alleged in one count of an indict¬ 
ment (/), but separate treasons, or separate misdemeanours, may 
be lawfully chaiged in separate counts of the same indictment (^) 

A count for treason or felony cannot be lawfully joined m the 
same indictment with a count foi misdemeanour (/i) 

In ill! indictment for high tioason differentspocicsof tieason may 
bo joined in different counts (i), the same course may bo followed in 
an indu'tineiii for tieasoii felony (A) 

At comiuou law Ihoie was no legal objection to seveial different 
felonies being cbm god in diffeient counts of one indictment (a), but 
it IS a woll-c‘Htablisliedrulo of piactice that, if different felonies, not 
being diffeient ways of desciibing the same act, are charged in 
sepaiate counts of one indictment, the judge will put the prosecutor 
to Ills election to proceed and offer evidence on one chaige only (ft). 

Whole tlio same tiansaction gives rise to seveial folonios, or 
wheie the sanieactis charged in different counts as constituting 
ditloront crimes, or where the joinder of different felonies is 
expressly authousod by statute, the prosecutor will not he put to 
his election (t) 

!t \ ira*(l8Jl), 1 B & Ad 8bl, It v bo/»er (1825), J U A 0 857, H 
V iymm'mry (17»1), 4 Term Bep 451 , li e Weatley (18j 9), Bell, CO 193, 
11 V Jameson, [ISUb) 2 Q 13 42.*) 

{d) It V .dlAiwwn (nOb), 1 Salk 382, B \ IVa/ortl (18J1), IB ft Ad 874, 
lcin«VV A (1789), 3 Toi-m Hep 98, A v Benfietd (1196), 2 Burr 980, 986 
But two or moie poisons caunot be jointly indicted for perjurj' (A y Phthpa 
(17J1), 2 Stra 921) As to principals and aooessones, see p 257, ante 
(0 Iatham\ A (1864), 5 B &S 635, Cwfro v A (1881), 6 App Cas 229 
And be«' p J34, ante 
iJ) Sto n 340 ante 

\q) But the piusecutor may be put to bis election m such a case to proceed on 
one 01 some of suih counts 

lA) Cosfro V A (1881k 6 App Cas 244 ♦ 

(♦) See 2C'lutty, Cnminal I^w 67 73 
[k) Tieason Felonj Act, 1848 (lift 12 Vict c 12), s 5 
0 ) Oaaiio V A (1881), 6 App Cas 229, mr Lord BcACKBumr, at p 241 
^ft) Ihd , Young y A (1789), 3 Term Bep 98,106, A y Heyumd (1864), 
1.0 aOa 451, O'Cmnell v* 11 (1844), 6 Sftito Tr (w a) 1, 784, A y Miichtd 
(1848), 6 State Tr (N s U99, 0 0 E See A y A^e (1009), 2 Cr App Rep 
156, A V AAiott, [1908] 2 K B 452,0 0 A 
(t) A V % »rftm (1801), 2 Bos ft P 508, A V Daun (1826), 1 Mood C 0 
14b, A y. Htnley (1840, 2 jtlood ft R 524. A v Stfange{mi),6 0 &F 
172, A y rraonoM (1839', 8 0 ft 1’ 727, 7/ v Jana (1830), 8 C ft P 776, 
0 0 Rij Can^hell y. A tl846), 11 Q. B 790, A v. Bleatdale (1848), 2 Ckr 
A Kir 765, Rv &ft^trd (1868), L. H 1 0 C E 118, A y. (1869), 
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The joindei of a coant for felony with a count for xniedemeanoar t. 

m one indictment makes the mdictment bad (d) F<»rm ^ 

Several different misdemeanoars may be charged m different Indlot' 
eoonts of the same indictment, but if the charges relate to different 
acts and the joinder of such charges embarrasses the defendant, the 
piosecutoi will be put to his election upon which charge he will 
proceed (e). 

Different misdemeanours should not be charged against different ZMiiennt nii> 
defendants m one indictment, e ^ , a charge of a conspuacy between 
two persons should not be joined with a chaige of a conspiracy 
between one of such two persons and a third person (/) 

If Boveral counts are jouied in one indictment, a veidict should be Voidiot 
taken separately on each count, because if there is a general \erdict 
and a general judgment on the whole indictment, and some of the eepamteij 
counts should be decided to be bad, the whole judgment is vitiated (g) on omIi 

count. 


Stib-Ssct 9 -^Defective AwmenU 


666 Where an offence has been created by statute, oi subjected when defeet 
to a greater degree of punishment by statute, the indictment is man inaiot 

- - - _ ■ xDont u onrw 

L E 1 C 0 R 17J, if V Ilmwood (1870), 11 Cox, 0 0 m, U 0 K Bee 
if V Ryr (1909), 2 Ci App Rep loo If a defeD<laut is thnrged ne an 
accessory befoie the fact in ouo count and as accessory after the fact m another 
(ount to the same felony, the niosocutor will not bo put to his olootion {B v 
Blarhaon (1837) 8 C & P 43, R v Mttehd (1848), 6 State Tr (N 8 ) uUO, G2(t, 

&21) A defendant may be charged as principal in the first degiee in one count 
and as princijmi m the second degree m another count (if r Gray (1835), 

0 & P 164), or as principal m one count and as acoeesory after the fait to the 
same felon} in another count (Accessories and Abottoie Act, IHGI (24 A 25 Yict 
c. 94), B 3 , if 7 TuMn (1903), Archbold, Criminal Pleading, 23rd ed , 89 , where 
B V Rrannnn (1880), 14 Cox, C C 394, to the contrary effott, a as not followcal 
See also if v Ansfin (1837) 7 0 &V 790, B v ifortoff (1838). 7 0 AP 475, 

B V Wheeler (1835), 7 C & P 170, R v mharn, (1M0),9 C A P 280) A 
count foi feloniousl'v receiving stolen pruportv knou'i ^ it to bo stolen inuv bo 
joined with a count for stealing (Loiceuy Act, 1861 (21 ' 25Yut c 96), s 92), 
and the prosecutor cannot in such a cose bo put to hit election {ihtd ) liut a 
count for stealing oortain piopeity ought not to ho joined uiUi a eoiiiit fui steal* 
ingthe same and other propert), and if such counts aie joined the piosecutor 
will bo put to hiB election (R v Ward (1860), 2 P A F 19) As to charging 
different acts of emberrlementandluKenv against the same jifirson in one indict 
ment, see Larceny Act, 1801 (24 A 25 Vict c 90), sh 5, 6, 71 As to joining 
different persons as piincipols and accessories lu the sumo indictment, see 
pp 257, 2a8, ante 

(if) The challenges and the incidents of the trial aie nut the same in felony 
end muKlemoanour, and felony and misdemeanour cannot be tried iomithnr 
{Caatro v B (1881), 6 App Gas 229, per Lord Biacxbvbn, at p 244) Rut if 
an indictment oontama a count for felony and a count for misuemeanour, and 
the pnsoner is connoted of either the felony or the misdemeanour and aiqiiitlxvl 
of the other charge, the conviction u good (R v Ferguaon (1855), Dears (J C 
427 , R V Jonea (1839), 2 Mood O C 94) 

(e) Yomq V R (1789), 3 Term Rep 98, 105, 106, R v Kin/jaton. (18(H i 8 
Ei^.41, R V (1809), 2 Camp 131, R v JbAnsoa (1815), 3 M *>19, 

R v aVuZc (1816), Buss & By 314, R v Murphy (1837), 8 0 & P 297 . R 
V Baaadt (1843), 1 Cox, 0 C 51, R v Ftaudl (1848), 0 State Tr (n i J 723, 

R V Bratm (1862), 0 Cox, 0 0 284, R v Barry (1865), 4 F A F , It v 

Burch (1865), 4 F & F 407 , Cwttro v if (1881), 6 App Cas i2'i, Jl / if v 

Ktuy, [189711 Q B 214,216, COR 

(/) 1 Ciutty, (JnmuiBl Iau, 254, if v KtntjtUm 8 In**. D , R ▼ 

Warren, Times, October 31,1907, p 2 , Roscoe, Cnmmal Evtdouco, 13th ed, 863> 

(p) See Cy Connell v R (1844,5 State Tr. (g S.) 1. 
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ouffiioient after yerdiot if it dsscribes the oSonee in the words of the 
statute (A) 

If an aveiiuent in an indictment for such an offence is imperfectly 
stated and the jury hud a veidict of guilty, and if it appears to the 
coiiit that the verdict could not have been found without proof of 
the averment, then the defective averment is cured by veidict (t). 

After verdict a defective averment in one count of an mdiotiment 
may be aided by reference to another count (;) 

But the verdict will nut cure the total omission of an essential 
averment (k), 

Sob-Sect i —Amitidmg^ 

667 At common law an indictment could not be amended 
except by tho giund juiy that found it(Z) Limited powers to 
amend indictments in cases of misnomer have been confeired by 
statute (?h) on the court which tries the indictment Further 
powei s of amendment have been conferred by statute (») m case 
of a variance between any matter in writing or print pioduced 
in evidence and the lecital or setting forth of such matter in 
the indictment (o) Further powers of amendment have been 
conferred by statute (p) as regards any variance between she 
statement in an indictment for felony or misdemeanour and 
the evidence olTered in proof of tho statement in the name of 
any county or pbue mentioned in the indictment, in the name or 
desciiption of any peison or poisons or body politic or corporate 
stated to be the owner or owneis of any property which is the subject 
of any ofience charged, or to be injured, or intended to be injured, 
by the commission of such offence, or m the Christian name oi 
surname or both the Christian name and surname or other descrip¬ 
tion of any person or persons named or desciibed in tlie indict¬ 
ment; or in the name or description of any matter or thing, or 



(A) Criminal Law Act, 1820 (7 Oao 4, c Ij4), s 21 See A v Itartm (1826), 
1 Aloud C C 141, R V Turutr (1829), 1 M<K»d C C 2o9, R y Tf'iM«Aaticr 
(ibJti), 1 ATuod 0 C lOb, R y Ryan (18J7), 2 Mood C i) lo, R y Mutttn 
(IS-iS), 8 Ad £ El 481, R y Bent (184A), 1 Den 157, Uamulton v R (1846), 
« Q B 271, Dimglat y R (1847), 13 Q B 74, i? v Bow»i (1819), 13 a R 
700, R y Rowland* (1851), 2 Don. 304, y R (18M), 4 B & 8 MS, 
R V irarvfv (1871), LRlOOR2SJ,Av QoMemiih (1873), L E 2 

C 0 E. 74 , myrnann y R (1873), L E 8 a « 102, laylor y R, [1895] 1 

Q.B 25 

(«) //c'/monn V. R (1873), D E 8 Q B 102, R y Qaldsmiili (1873), L B 2 
0 (1 E, 74, A V AtimiM (1876), 2Q.BD 48, CA.Ev Sirou/«er (1886), 
17 Q. B I) 327, 0 0 E , TayU» y R, [189»] 1 Q B 2.1 , 

(t) R y II a2fr« (1848), 1 356, R v Iratvrion {InhahtanU) (1851}, 17 

Q. B 562 


i k) Axobbold, Onminol Pleading, 23id ed., S5, 

QAv II (1770), 18 State Tr 10?d,atpF 1120-1131, 
in) primin il liaw Act, 1826 (7 Gao 4, o. 64), a, 19 Xhis atatute alsp gave 
pow«t to amend a wrong "addition'' or *' want of addition,” Imt want of or 
imperfachon m the * additaoa ” of a defendant la now unmatanal (Grmunal 
Prooedim Aot 18^1 (14 A 15 Yioi c. 100), a 34} 

(fl) Onminal lirocedure Act, ^8 (11 A 12 Yiet o. 46), s 4 

(o) Ibtd i applied to quarter S^ona by the Quarter Sasaons Act, 1848(13 4b 18 

Viot i *0- 


(P) 


mnal Ptocedwo Act, 1651 (44 £ 15 Tiot o. 100), a 1 



Pm IV.^-lHmoTiistnM. 


m the ownership of any property nimied or deseflhed in the 
indictment (a) fom 

If there is such vanance, and the court which tnes the indictment Xttdict' 

considers that it is not matenal to the ments of Uie case and that tbsttta 
the defendant cannot be prejudiced m his defence on such tberits 
by an amendment, the court may order the indictment to be 
amended aocordinu to the proof, and the tiial is to pioceed as if 
the indictment had originally been in the form in which it is after 
the amendment has been made (a) 

The only court which can exercise the power of amendment is the 
court that trios the indictment (b) 

Sect. 8. —Finding of an Indutment hy a Grand Jury, 

668 A bill of indictment is generally dmwn for the assizes hy DrafUatof 
the clerk of indictments, and for qnatter sessions by the clerk of the 
peace, but in cases of difliculty it is diawn hy counsel (r)> ” 


(a} Ciimuial Piocrdiire A.ct, 1851 (14 & 15 Vict c 100), na 1, 2, 3 
The emeudment niuot be mado before the oai>o gciea to tho jury {H v 
b'roat (1855), Hears 0 C 474 , /J v Latkm (1864), Dears D 0 306 , 11 v 
Ftdlarion (1855), ti Cox, U G 104, v livmea (18oJ), 8 Car ft Kir 820) 
\\ ben on ameudmont baa bueu made, Ibo auiondinont oaunot bo amouded, and tho 
oiiginal iiuhctmout I unnot l>e rovoi ted to in its unomeudflil foim (/2 v Jiarntt 
(1856), Ij Ji 1 C C 11 4>, // V 7Vt2«/»«ril (1861),Lo ft Oa .14) The followi»K 
are inetanceB where indictiiioiitB con be amended K t IfeAtfrv (1859), hell, C) < 
193 (erroneous and uuneiOBsai'T atafrmout of time of paHsuigof an Act of Pariiu- 
niont), R ▼ 8'uujf (1854), 1 E ft U 734 (miHdtMoiiplion of one of Ihn totinitii 
of a footway), 11 \ iSuftf'U (1877), 13 Cox, 0 C 648 (miMloaoription of occupa¬ 
tion of held), li V I'tncmf (1852), 2Diin 464, and/f V (I8(j()), 1(1 Dox, 

0 C 387 (misdobuiptioii of owittiskp of atolen jiroperty and eeo H v Murruy, 
[1006] 2KB .85,0 C It , /f v Gumhle (1872). L It 2 0 G U 1 
mxudoaciiptiou of Hloleu piopoit^), H v Neville (I8r i 6 Cox, <’ C 80 (mis 
description of piopoity aeatioiou) , E v Western (IMi >), L li 1 0 0 It 122 
(miBdestnptiuu of tiibuual Ixduio which perjury la alleged to have been 
oommitteo), E y I'ljmnu (1870), 11 Cox, C 0 Old (amoodniont of do«rin>taou 
of auminous on the hvaiing of wlutb ptijiiry was alleged to have boon 
oomuutted), R v Ueliim (18G2), 9 Cox, G C 197 (failure to jfiovo atlogwl 
name of child muideied) • E v /fyeis (1907), 71 J P 201 (mudeaciiption lu name 
of child m respect of whose funonii a fauo ptetence was alleged tohuvu bu«)ri made) 
feof A v Wmek (1855), 6 Cox, C C 623 H v fimtth (1858), 1 F ft F 36, E 
y Duhtifield GnkuhUanti) (1883), 4 B ft b 158 But an amendment will not 
be made when the effect of the ameudmont would be to alter the nature or 
quality of the irime chaixed, or to substitute a charge of one ollouce lot another 
{B, V Bwion, [1908] 2KB 270, 0. C E), or to idtor a felony into a ims- 
demeanour (It v Wnght (186(n, 2 F ft F 320), or a mudemeanour into a felony 
fR T Shtitt (1851), 3 Car ft Ku 208), or to substitute a difiereut allegation o' 
false pretences from that set out in the mdictment (R y Rmley (1852), 0 G«x 
G C 29), Or to add an essential averment, eg , *'with intent to defraud,” ilm 
omission of which makes the mdiotmeut bod (R r Jamu (1871), 12 Cox, C C 
127), see, too, E v LaUemad (1883), 6 Cox, 0 0 204, R y Dauiutn (I87.il, 
7 0 ( 0 ^ 0 C 15S, A T Gamham{im),^ Cox,0,0.451. if T B(Mnson (1884). 
4 F. ft F, 43 As to amendine a coronw'e inquisition, see (^roners AG, 1887 
<80 ft 51 Vict o 71), 8. 20, end R ▼. Qrwt Western Bad Oo (Dtrertm) (1888), 
iOCftB D 410 

ft) A T Great TTettem Real Co (Jhret^e) (1838), 20 ft. B D 410 

(e) The fee of the clerk of indictmente or OMwi: of the peace for an 

mnicttiietit m a cose id felony is limited to two shillmgs, see stut 10 WiB. 3. 
a. 12, SSL 7, 8. 
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It IS engrossed on parchment, and the names of the witnesses 
whom it 18 intended to examine ^fore the grand jary are indorsed 
on it (d) 

669 A bill of indictment does not become an indictment till it 
has been presented to and found by a grand jury The bill must 
be found by at least twelve grand jurors, and the practice is to call 
twenty-three (e) They are called and sworn immediately after the 
opening of the court ), and the presiding judge charges them as to 
the bills of indictment which are to be laid before them, m most cases 
these bills relate to charges into which the examining justices have 
already inquired and with respect to which depositions have been 
taken The presidmg judge advises the grand jury whether the 
evidence in reference to any particular bill as disclosed in those 
depositions is sufficient to constitute apamd faae case against the 
accused, and advises them, if it does, to return a true bill, and, if 
it does not, to throw out the bill 

670 The gland juiy, having been charged, letire to a private 
room, and the bills nro laid before them (ff) 

The witnesses in support of each bill are sworn by the foieman or 
anv other member of the grand jury acting on his behalf 

As each witness is sworn and examined, the foreman writes his 
initials against the name of such witness indoi sed on the bill {h) 


(d) All indiotmont niiint Ira m Kugliah Aa to tbo form of indictments, see 
p I H, antf 

(r) 2 ITnlo, F 0 161, iZ v Clyncard (159*)), 2 Cro Ehz. 654 Theie cannot 
be more than twenty-three (2 Burr 1088, Jt v Marsh (1837), 6 Ad & El 236, 
241) As to the qualification etc of grand jurors, see title JuRUS 

(/■) An to objeotiousto a grand juror, see 2 IIolo, P C 165, 2 ITawk P 0 , 
c *26, s 16, Jt T feints (1679), 7 htate Tr 250, iJ v Sheaves (1798), 27 State 
Tr 25.'., 267, Jt Y JaeisoM (1795), 25 State Tr 783, 887 
(ff) Nvither counsel nor solicitor for the prosecution is admitted to the loom 
At the Central Onminal Court no person, other than the witnesses, u 
allowed to enter the ppraad jury rooms, except hy written order of the 
oJeik of the court or his deputy (Blues, December 12, 1892, r 6) The practice 
was formerly different, see 2'rtafs o/4Ar iZ^ictdes (1660), 5 State Tr 972, Ji v 
hhnftesbury {Earl) (1681), 8 State Tr 771, and (hand Junes Act, 1856 (19 & 20 
Vict c 54, B 2) 

(5) Grand Juries Act, 1856 (19 & 20 Vict. e 54), ss 2 3, R v Dicknumn 
(1819), Buss & By 401 llie provtsions an to indoising and initialling the 
names of Hie witnesses are, it seems, only directory {O’Connell v R (1844), 
n m & Fiu 155, 405, H L) An improper mode of sweanng the witnesses 
before a grand jury will not vitiate the moictmont (R v Russell (1842), Car A 
M 247, B V Bu/W (1872), 12 Cox, C 0 353, O'Connell r R, sujira). 
A grand jury may present an indictment on their own knowledge and wiA- 
out any evidence (B v Russell, supra, R v Bullard, supra) If a witness 
who has lieon examined before the examining jushoes is dead or ill, his deposit 
iion may lie read before the grand jurv without proof of the facts endonoe of 
which la required bvtho Inmctablo O^euoes Aot^ 1848 (11 ft 12 Viot o 42), 
B 17 (B V. elements (1851), 2 Den 261, B v Sullari (1872), 12 Cox, 0 O S5J , 
R V OerraiMpSTO), 13 Cox, 0 0 168 ; B ▼ XjrncA (1902), Archbold, GrunmCl 
Pleading, 23ra ed , 100) Some judges, however, have r^uired such evidence 
to be gtien before a deposiUon^can he read before the grand jury (B v JPA«fm 
(1853), t,F ft F 105, B. V TTifion (1874), 12 Oox, C G 622, B v. Stew 
ll866) 18 Oox. 0 0 874, compare B v J8w«l/e(1881X H Pox, 0 O 209) The 
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Pabt IV.—Indicimints. 

A witness who refuses to be sworn is punishable for (xmtempt of 
court (t) 

671 If a majority of the jury, consisting of twelve at least, think 
that there is probable evidence ’* in support of the offence charged 
m a bill, the words “ True bill ” are indorsed on the indu tuient, which 
IS then said to be “ found ’* If they think there is not siu h evidence, 
the words No true bill '* are to be mdorsed on tho indictment, 
which IS then said to be ignored” In each case the foieman 
should write his signature on the back of the bill (A) 

When one or moie bills have been so indoised, the foreman, 
accompanied by some of the grand jurois, returns into court with 
the bills that have been found or ignored and deliveis them to the 
clerk of the court (/) 

The clerk of the court, addressing the grand juiy, then says, 
'* Gentlemen of the giand jury, you lind a true bill ” (or “ no true 

bill”) against- for (the offence chaiged, eq iiiuider, laiceny 

etc, or, if it IS a misdemeanoui, “ for a misdemeanoui ”) {m) 

If any moie bills remain to be consideied, the grand jiiiy return 
to then room and pioceed with the consideration of the utliei bills 
and piesent them in the manner above described, eilhoi singly oi 
m hatches 

672 When all the bills have been dealt with, the gland juiy 
either make some piesentment on some matter of public concern, or 
present that they find nothing presentable except that which they 
have before presented ”, thereupon the presiding judge discharges 
them from fui ther attendance, and aftei this no more btlls can be 
found at that session of the court (n) 


S and lUT} cannot hear vitnesaes for the defence, and n flier the defendant nor 
0 wife OI husband of the defendant con give evidf>n(>e loforo thotn under the 
Cruiunal Evidence Act, 1898 (61 & 62 Yict c M) {R v Hhada, [1899] 1 Q U 
77. 0 C R) A witness who gives false evidence before a grand jury is 
indictable for perjury Evidence to prove such perjury must l>a given by 
persons present at the time, r q , other witnesses (A v Hugha (1811), 1 Cor A 
Kir 519), but not by any of the grand jurors, os'they cannot give evidence of 
what passes in the grand jury room (A v Jfughai, tujpra, R v Afarth (1837), 
6 Ad A El 236, 237). but see 1 Chitty, Cnminal Law, 317 
(t) R, V I'retUm {Lord) (1691), 1 Salk 278 

(k) 2 Hale, P 0 157 The signature of the foreman is not essential (R v 
SidMt (1833), 1 IjOW. 0 0 55 
(/) A V Tliomp$m (1846), 1 Cox, 0 C 268. 

rm) A bill which has been thrown out may be again preferred to the same 
sna juiy during the same ossiees or sessions (A v Stmrrmntr (1843), 1 Cox, 
G 30, A V Newton (1843). 3 Mood A R 603), bat see A v IlimpJirtve 
(1842),Car AM 601, A v Austin (1850), 4 Ooz, C 0 385 In practiooa bill is 
only preferied again to the same grand jury by the direction of the judge A 
1 ^1 1 may be preferred at the next assizes or seuions, unless a tmm limit 
provente (see A v KtRmnuter (1835), 7 0 A P, 228). If a bill is iganml the 
defendant may, if he iz in oastody, bo detained until the grand jury am dis- 
charged, then, if no faedi biu has been found against him, b* is untitled to 
be ducharged (fl v Simaiontte, itqmt) 

(«) But the grand jury, though formally diadharffed, may, if they have 
neither left the precincts of the court nor sot«arated, be recalhd nnd charged 
mth other bills (A v HoHaway (1819), 9 0 A P 43) 


Sxor 8, 
Finding 
on Indict* 
ment by a 
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Finding or 
ignoring of 
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Delivery of 
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Prosentmenta 


OMcharge. 
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673 A grand jury may at the same court, subject to the 
provisions of tlio Texatious Indictments Act, 1859, return any 
number of mdiotments against the same person (o) If an indict¬ 
ment contains more than one count, they may find a true bill on 
one or more counts and no true bill on othei 8 (p). If two persons 
are jointly indicted, the grand jury may find a true bill as to one 
and no tiue bill as to the other ( 9 ) If a peison is indicted for 
murder, they may find a true bill for manslaughter Tliey cannot 
return a tiue bill as to part of a count or of an indictment which 
contains only one count and no true bill as to the other part (r) 
A conditional or iiu ousistent finding is void (<t) They cannot ignoi e 
a bill on the giound of the insanity of the defendant (a) 


Qnuid jury 
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■enlODB 
finding bill 
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aaaites 
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674 The grand jury at quarter sessions may find bills which 
the quartet sessions cannot trjf ( 6 ) Such bills, when found, should 
be tiansiuitied by order of quaiLei sessions to the assizes for trial, 
or may be removed by the judge of assize by ceritorari (c) 

The members of a grand jury are not liable to be sued or 
piosecuted for anything done by them with reference to the 
discharge of then duties (d) 

675 At each sessions or assizes there is one caption which is 
piolixod to each indutm(nt(ei) The caption is no pait of the 
indictment itself, but is only a copy of the style of the court at 
which the indictment is found (/). It is a formal statement of the 
jtroceedings, describing the court before which the mdictment was 
iouiid, the time and place where it was found, and the inrors by 
whom it was found A defendant in a case of high treason is 

ntitled to a copy of it in the first mstance after the finding of the 

It IS also annexed to the return to a writ of 

__ -'•an On the cajition may be grounded an objection that an 

, X & 23 ^ut has not been propeily found (h) 

V'l 7 nee 1 
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£act«i 


f' it 0 17, 

‘‘“StSd e (177S). 1 Coup 325 

^. 0 '3b), Ceo LW 464. But if 


0 I, seo ante Aa to two iikIk tiuents in respect ot the 
Ciuninal I^iw, 31b, B v liuiton (1838), 1 Mood. & B. 


’.Vi 

o C biii ^ N. 287 

»>v ».oW 


(1846) 

249.n 


Telv 99 , B V Serjani (1669), 
PowU (1618), 2 Boll Bap. 52 


TlllSS , nr *— -'-' 

(A V (6*6 Viot. 0 . 88). a 2, 

’ 2 *(/<**«»« (1784). 1 WvoB Sai 


R V ABum 
Sound, 6th ed, 
jarter eeamone oaunot try, aae p 268, anft. 
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Shot. 4. — Oerkoran. 

676 Aq indictment or presentment found by .inv court may be 
removed mto the King's Bench Division of the High Court of JFustioe 
by a wnt of ceitwran issuing out of that court The object of the 
removal is to obtain a trial at bar or before the justices of assise or 
at the sittmgs of the High Court of Justice in London or Middlesex 
or to quash the indictment or piesontment (i) 

The wnt of certioran is demandable as of nght by the Attorney* 
General acting on behalf of the Crown (A), and it seems that it is 
demandable as of right m the case of an indictment against a body 
corporate which is not authorised to appear by solicitor in the 
oouit in which the indictment is prefeiied (/) In other cases an 
indictment will not be removed mto the Emg’s Bench Dinsion for 
tnal, either at the mstanoe of the prosecutor or of the defendant, 
unless the party applying for the removal shows to the satisfaction 
of the court th it a fair and impartial tnal of the case cannot bo had 
in the couit holow, or that some question of law'of more than usual 
diHicultv and iinpoitanco is likol;y to anso upon the trial, or that a 
special jiuy or a view of the premises in respect whoieof any 
indictment is piefoiied may bo required for a satisfactory trial of 
the case m a county other tlian that m which the indictment is 
prefeued (i/i) 

An indictment may also be lomoved by cuboian mto the Contial 
Ciimmal Court (a). 

677 On an order for the issue of the writ of cetlwyau being 
made, and on the nuussaiy recognisance being entciod into and 
lodged with the dork of the peace oi clerk of assize who has custody 
of the indictment, all proceedings upon the indictment m the court 
below aie siayed (a) A retain is then made to the writ by indorsing 
on the wilt a memorandum signed and sealed by one of the persons 
to whom the writ is addressed and by returning the writ to the 
Clown Oibce with the indictment and other documents oidered to be 
returned (p) 

If an indictment has boon removed by cettunai before tiinl into 
the King's Bench Division and lemains there, it is usually tried 
at the assizes or in the King's Bench Division m the same way as 
a mil action, but an older may be made by the King’s Bench 


fanuOTly annexed to the indictment in prooeodinge in enor, but these }>roce«d- 
mm are now aliolished, see p 133, pod 
u) Short and Mcllor, Fiance uf the Crown Office, 2nd od, lo. Judicature 
1873 (36 & J7 Yiot. c 66), a J4; and title Onoww PuAtniuiv As to llio 
removal of indictments found at quarter seeeions. see Quarter Hussions Ad, isi J 
(5 & 6 Yict. 0 38), a. 2, and Centm Ch-iminai Court Aet, 1HJ4 (4 & 6 il' 1, 
c $6), a 16 

(*) B. T A’at(/n (1787), 2 TrrmEep $9, B v 7'Aomai (1815), 4 M A ^ IIJ, 
B T £ewu (1768), 4 Burr 2456, at 2458 , aee Oumiberlund (luhahitatih) v B 
6803). 3 Boa ft P. 354, H. L 
(2) See p 266, ante. 

(m) See Utle Caowir PAAcmoK, 

In) See title Crows Praotioi;. 

(o) See ft V. ftol/onu (1801). 1 Bast, 296. 

(f) See tatiie Csoww PaAonns 
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Division, or in vacation by a judge in chambers, that the trial shall 
take place at the Central Crimmai Court ( 9 ). 

678 The removal uf an indictment by ceitioyan mto the King’s 
Bench Division does not change the venue, and unless an order is 
made changing the venue,or unless the Attorney-Geneial, prosecuting 
on behalf of the Cio\\n, demands a trial at bar, the indictment will 
bo tried at the civil side of the assizes for the county where the 
mdictment was found ( 7 ) If an mdictment is removed from the 
Central Ciiminal Court to the King's Bench Division, the writ of 
cetUoran must specify the county or jurisdiction in which the 
indictment is to be tried, and a juiy must be summoned and the 
tiial must proceed in the same manner as if the indictment had 
originally been found in that county or jurisdiction («) 

In othei cases where an indictment has been removed by cei tioran, 
an application to change the venue must be made to the divisional 
couit of the King’s Bench Division duiing the sittings or in vacation 
to a judge in chambers (a) 

679 If an indii tmeut has been removed by cei tiorai 1 mto the 
King's Bench Division, the Aitoiney-Geneial, if prosecuting on 
behalf of the Ciown, has the light to demand a tiial at bar, that is, 
a tiial befoie at least throe judges of that division ( 6 ) A trial for 
tiouHon committed abioad undei 35 Hen 8 , c 2 , s 1, is tried at bar 
without any application by the Attorney-General (c) 

Sect 6 —Nolle Piosequi 

680 Proceedings on an indictment may be stayed at any time 
aftui the finding of the indictment and before jud^ont by the entry 
of a nolle pioei’qia (d), which can only be entered by the aiithoiity 


(//) See tltlo OllOWir PlUCTICE 

(r) Cn>wu Ollue Itules, r 1-1, seo 2 Co lust 421, G Don 8, c & 

(loU—6) 

(«} Cio«ii Office BuIob, 19U(i, r 18, B v Caatro (1S74), L 11 9 Q B JoO, 

11 un indu tmoiit fur an oiTouce committed out of the lunadictiun of the Central 
Cnmiital Court is lemoied undei the Central Crinuiial Court Act, 1806 (19 & 20 
Viot o lb], mto that court for tiial, the removol operates tpaojatto as a change 
of venue to that couit 

(a) 800 tiUo OaowN I’aAOTiOB The court has power to change the venue 
lioih in felon} and in misdemeanour, but only ezerctsee it in two casee—(1) where 
it IS sliown that a fair and impartial trial cannot be had in the countv or other 
juiisdution wheia the venue le laid if v BouoAton, [1895] 2 1 B 386, R 
\ /fcif7S« (1S70), 4 1 B C L 285, B > Jfaq (1872), 61 E C L 436, R. v 
rail lit Kuuka and Sanitary Manurt Co, Ltd (18051, 13 L X 30i, R^v 
Dann (1847), 11 Jur. 287, R v Hvldtn (1833), 6 B & Ad 347 , iZ. v i/ant (1820) 
3 B A Aid 444. V J^prau (1833), 4 B & Ad 573. iZ v Lawk (1726). 8 
lid Baim 1452), (2) when it appears necessaiy that the jury should have a 
ViSW uf promises situate in a different county from that in wmoh the mdictment 
Upreftuud</Z v NAeZdoa (1875), 32L T 27. iZ V (?y<Ze (1908), 72 J P 504), 
eeo 3hoit and Mellor, l^octioc of the Crown Office, 2nd ed, 106—107 

(5) B. 1 lMr» (1728), S Sira 816, B v Caatre (1874), L E. 9 a B 350, 
Dixaa r Fantt (188U|, 17 Q B D 658 , eee B v Jaiaevm, [1896] 2 Q B 425, 
at p 431. o . Crown Office Buies, 1906, rr 150—155 

(t) Ky., R, V Lynch, [1903} I K. B 444 

(a) As to the form of au entry of anoZZe jpnewTui. see Crown Office Bole^ 
19Ub, Appendix, No 120. Short and Mellor, Pmctioe of the Crown Office^ 
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of the Attorne^^'General («) The effect of this »that all proceedings ^ 

on the indictment are stayed, and the defendant, if he is in custody, Holle 
18 discharged, but may be mdioted afresh on the same chmrge* ProBsqal 


Part V.—Trial of Indictments. 


Sect 1 —Proceedings before Plea. 

Sub-Sect 1 —Apjtfaianee 

681 If an indictment has been found against a defendant and ApMwuce 
he IS in custody, he is placed at the bar in the dock (/) If he has 
been bound over to appear, ho is called upon to surrender, and if he 
hurienders, he takes ins place in the dock, unless ho has been 
allowed by favour of the court m the case of a misdemeanour to 
appear by attorney (</) . 

If the defendant has been bound over and does not sun euder, las ProcaodinKt 
recogni&ancos and those of his bail, if bail has been requiied, may 
be estreated by the written older of the presiding judge (k), and 
a bench wan ant may be issued for his aircst (t) 


2ud od , 656 A not/r prusejui may bo ontorod as agaiiist one of two or more 
defendants who are jointly indicted to enable one suoh defendant to give ovidenoe 
for the Crown against his co defendants For form of the Attorney-Qoueral’s 
fiat to enter a itolle proBrqut in such a cose, see Arohbold, OimiTini lUeading, 
2 drd fld , 1311 As to entry of the verdict, see R v Hempstead (1818), liuss A 
li\ 344 

(«) It v Dunn (1843), 1 Oar £. Kir 730 

(y) lie ought to bo brought to the bar without irons or other loRtiaiut, 
uuIeHs there is a dan^r of escape or violence (see 2 Hawk F 0 , o 28, a 1, 
1 Chitt}, Criminal law, 417, and R v /frazier (1899), Aiclibold, Cnminul 
Flooding, 23ide(L, 181) 

(si) B V Baron (lbb4), 1 Lei 146 In oases of indi< ment against a eoi- 
poiation aggregate the corporation pleads by attorney, but, owing to tho difll- 
ciilty of enforemg tbe appearance of a corporation, on indictment against a 
corimration is generally removed to tbe civil side of tho absives or to Uio King's 
Bench Division (R v liinn%7igham and Ghttresier Rail Co (18421, 3 Q I) at 
p 233, R V Manchester Corporation (1837), 7 S; B 468, Comor's Oniwii 
Ihactice, 63, Crown Office Buies, 1906, r 13) In case of an indictment which 
IS found in the King’s Bench Division or has been removed there or to the uvil 
Bide Ok the assizes, if tho charge is one of treason or felony, the defimdaut must 
appear personally in court to plead, unlena he has obtained the permission of the 
court to plead by a sohcitor (Grown Office Buies, ItiUO, r 121) If tho chaign is 
one of misdemeanour, or if the defendant on a eharge of treason or felonj has 
obtained leave to plead by a sohcitor, the defendant may enter a wntton pk a 
(Shoit and Mellor, Practice of the Crown Office, 2nd ed , 100) An to pnsoneis 
etanding in tbe dock, see if y Horns Tooke (1794), 26 Stato Tr 1, 12 , if v St 
OeorgeXmO), 9 0 & P 483, if y Doug/as (1841), Car & U 103, if v 
Zvltuta (1643), 1 Oar ft Kir 216 A defendbut in misdemeanour who la condm t 
mg ^8 own defence may after arrugnment by special permissioii of tbe c'sjrt 
leave the dock and taksaseai atthe table of the court Alter hehasoncoplexk'^l, 
his presence m not indispensably neeessary (see if y. Ckttltle (1834), 6f <V P 
836) For instances of trials proceediM in tho absence of a prisonfr. mo It y. 
iferiw (1897), 104 L T Jo 110, if v (Srtre (1873), Shorthand Nob s Hf , 2-128 
(53tdday) 

(h) Qnminal Ijaw Act, 182G (7 Geo 4, c 64), a 31 

(*} 1 Clutty, Onmtnal Ijaw, 319 If tbe defendant is not in cusliKly and has 
not been bound over to appear, on a produchon of a eertihcate of the finding of tbe 
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682 1{ the defendant is ill and unable to take his place in the 
dock, the trials unless the indictment is m the King's Bench 
Division, cannot pioceed(A) 

683 Both prosecutor and defendant are entitled to liave counsel 
to appear on their behalf to conduct the prosecution and the 
defence respectively ( 1 ) 

It 18 the invariable practice at the assizes and the Central 
Criminal Couit, and at most courts of quaiter sessions, for the 
prosecution to be conducted by counsel (m) 

A defendant, if he wishes and if he has the means, may be 


assisted by sohcitoi and counsel, oi may instruct counsel “ fiom the 
doik” directly (w) 


Poor 

PriHoncrs 
Dcfuuoe Act 


684 If a defendant’s means are insiifiieicnt to enable him to 
obtain legal aid, and if it appears fiom the nature of the defence set 
up by him as disclosed in the evidence given or statement made 
before the committing jnstices that it is desirable m the inteiosts 
of justice that 'ho should have h'gal aid, the committing justices 
upon the committal of the defendant for trial and the judge of a 
court of assize or a ehaiiman of a couit of quarter sessions or a 
recorder at any time after leading the depositions, may ceitify that 
the prisoner ought to have legal aid, and thereupon the defendant 
IS entitled to have a solicitoi and counsel assigned to him, if a 
Bolicitoi is assigned, ho instructs counsel and piocures any evidence 
requiied on the pusonei's behalf (e) 


indictmnut for tho olteiicd, the defemlaut may be ariestcd oii a uanaut issued 
by any justice or juatKes of the county or place in which the oAeme is alleged to 
ha\e iMieii eominittod or in which the jiersun indictedicsulos or is, or is supposed 
or Buspeuted to be On the person being brought before the justice oi justices 
of tho place will re the wariaiit was issued the justices, on pioof that he is the 
peiHon named 111 the indictinoiit, may without fuither iiupiiry or ex imination 
commit liini fen tiiiil or admit liini to hail (Iinlut ihle Ollt ucr** Act, 1M8 (11 & 12 
Vict c 42), 8 3) In luchctmontefor ihemni icpair oi ubstriulion of highwajs, 
bridges etc tlie defendants are generally allowed to ^ppear bj attoinev In snoh 
a case thej do not take their places lu the dock to pit ad or<illy, but plead m 
wilting (see Arehbold, Orimmal Pleailmg 2Jrd od , 17‘I) 

(t) ,^e /i V iheem/Aou^e (1847), 2 Cox, C C 446 If a prisoner has been 
ootniuifted foi hial and it appoars to any twomembeisof the visiting conmuttee 
of the piison in which the piisonor u awaiting his trial that ho is insane, they 
aro to nail to their assistanoe two logallv qitahhed medical praotitionera, and 
such members of the committee and practationors are to oxamiiie the prisoner 
and inqiure into his sanity, and after such «amiuation and inciuiry may certify 
111 writing that ho is insane, on a prisoner being so cei tihea to bo insane a 
Seoietary of State may xemore such pnsoner to a lunatic asylum and order him 
to he debtined there, until he is remitted to piiscm or disohargixl (Criminal 
Lunatics Act 1884 (47 * 48 Vict c 64), s 2 (1), (1), and see s 16, doSnition Wf 
prisoner”) 

^ Formerly counsel were not allowed to appear for defendants on a eluuge 
el nlpiiy except to argue points of law for them, but the law was altered oa to 
trsa^ by tho Traasim Aot, 1695 (7 ft 8 Will 8, o 3), a 1, and as to felony by 
(he uiala fnr Telany Aot, 1886 (6 ft 7 Will 4, o 114), a. 1 A point of law m 
favour of a defendant may be'auggaeted to the court or argaea by oouneel who 
IS not xsatructed m the case, or ny anyone else anting as amietis runes (eaa 
Tnal (1«9). 4 State Tt 1270,1805, if v Aafdi/e(17461,18 StateTr. 
430, 485,* 1 ChittT, Ormunal Law,408, Faulkners R . [lOOo] 2 K B 76 

i m) Seep 863, poff, and title BjUuasTBaa, Vol II, p 373 
n) See BAUKurrEus, Ttd 11, p 389 

o) FoorPneoners Defence Act, 1903 (3 Edw 7, e 88), s 1 See mlea mada 
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685. If the defendant appears m the doclc, he is called upon 
by name and told to hold up his hand(p), and he i8 then 
arraigned by the ofBcer of the court The arraignment oons^ts 
of reading over the indictment, or the material parts or an 
abstract of it, and asking the accused whether he is guilty or not 
guilty (g) 

686 If the defendant on being arraigned stands mute and does 
not answer, the court directs a jury to be impanelled from the panel 
or any persons present and sviorn to try the issue whether ho is 
mute of mahce or by the visitation of God(y). 

If the defendant has counsel, his counsel may address the jury 
and call witnesses to prove that he is mute by the visitation of 
God (s) 

If the jury find that the defendant is mute of malice, the court 
may order the propei officer to enter a plea of not guilty on the 
defendant’s behalf, and the plea soenteiod will have the same effect 
as if he had actually pleaded it (a) 

If the jury find that the defendant is mute by the visitation of 
God, the juiy may be reswotn to try if he is fit to plead, if the 
defendant can communicate by signs, and there is anyone who 
can interpret the signs to the court, or if the defendant can read 
and write, the jury should be directed to find that he is able to 
plead, and the defendant can thou be ariaigned and can answer by 
signs or by mocns of writing (b) 


under the Act, 13th May, 1904, Statutory BuIoh and Orders, 1004, p 123 A 
defendant may also obtain pormissiun to defend tn fitrvn pamruB and, if he 
obtains suoh pemussiou, may have counsel assigned to hi u (1 Ulutty, Uriniutal 
Law, 4l2), but this oouiso is rarel> adopted 
(p) The holding up the hand is a mere oeremony to show the court who tiw 
prisoner is (soe IMbuntt’a Tnal (1649), 4 State Tr 1270, at p 1230, 8tafiord'» 
{Lord) Tnal (1680), 7 State Tr 1204,18fl5) 

(9) If an indictment contains a count which allVges merely a nrovious oon* 
victum, the defendant is not to be arrairaed on that count Until after he has 

E ]eadt<d guilty or has been oonvut(>d, if ^ is arraigned on such a count without 
avuig pleaded guilty or having been convicted aim is afterwards tned without 
a frew airaignment and IS convicted, the convutiou is bad (Loroeny Act, 1861 
(24 & 2d Yict c 06), s 116. Fauthusr t R , [lOOd] 2 K B. 76) 

(r) R. y. JoM$ (1773), 1 Leach, 102 , 1 Chitty, Onminal Law, 424 
J$) R T Robert$ (1816), Oamng^n, Supplement to Criminal I^aw, 67 
(a) Crumnal Jaw Act, 1827 p & 8 GNe^o 4, c 28), s 2 In a cose whore the 
jury found a verdict that the defendant stood muto of tiiHboe EULS, J , refused 
to assign oounsel to the defendant, as he had no authority to do so, and as the 
defendant’s assent oould not m the CBscomatanoes he given (ih t. Faettodo (18 j4), 
6 Cox, C 0 386) A plea of not guilty may be entered under the Orunmal Imw 
Act, 1827, if a dofenaaut refuses to mead on the ground that the court lias no 
jnii^cbon (R v Bernard (1638), la ft F 3A0), or on the ground that be haa 
already pleaded to an mdustooent for the satue oflenoe and htm hem tnod ladoie 
a court that had no lunsdiction to try the oSonoe iR v Bitton (1833), # 
0 ft P. 92) 

(3) it V. Jofut (17TS), 1 Leach, 102, v ThorhpHm. (1827), 2 Jaw 0. a 
187. 
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Grimikal Law and Pbocbdubx. 

687 If the ]urj find that the defendant is not able to plead, the 
jury aie again rosworn to try whether he is sane oi not, and they 
slioiild be directed that, if they are satisfied that the defendant from 
th( defect of his faculties has not intelligence enough to understand 
the nature of the pioceedmgs against him, they ought to find him 
not sane If the jury find that the defendant is not sane, then the 
judge may order him to be detained during the King’s pleasure (c) 

If they find that he is sane, and the charge is one of mis¬ 
demeanour, hiB counsel may plead not guilty for him and the trial 
can proceed, but if the charge is one of felony, the proper coarse 
would seem to bo to adjourn the trial, so that the prisoner may be 
instructed how to plead by signs (d) 

688 If a person indicted for an offence appeals insane, the 
couit may on his arraignment older a jmy to be impanelled to tiy 
whether he is sane, and, if the juiy find that he is then insane, the 
coui t may order the finding to be recorded and the person to he 
kept in custody dm mg the King’s pleasure (e) 

CT 3— l/oflow io quaeh Indulmtul — Demuner 

689 A motion to quash an indictment for a formal defect must 
ho made befoie the jury are sworn, and should propeily he made 
before plea pleaded (/) 

A motion to quash an indictment because of a substautiai defect 
which cannot be amended {q) may he made at any time before 
voidiet, but the pioper time to make the motion is hefoie plea 
ploaded \)i) 

(i) (’iimnial Lunatics Act, 1800 (J9 & 40 Geo .3, c 94), n 2, R y Pritchaid 
7 0 & P 303, T Berry (1876), 1 Q B D 447, COB) 

{d) It V Dyam (1831), 1 Lew 0 0 64, at p 65 In S/re/’n Gaae (1787), 1 Leach, 
451, the jury found that the defendant was mute bv visitation of God and, a 
plea of not guilty was entered for her and she was tried, no fuither question 
uus ashed the jury as to her ability to plead on her sanity The pioper pro 
eodiiro dues not seem to have been followed lu this case, and it cannot be 
rogHided as an authentj (see It v Pritchard and B y Jlerry, supra) In B v 
Stafford Pnaon {Oovernor), [1909J 2KB 81, a prisoner who was found by the 
jurjr to be mute by the visitation of God was also found to be incapable of plead¬ 
ing and taking his tnal upon the indiotmeut and of understanding and following 
the proceedings by reason of his inabihty to communicate with and be 
(ommun mated with b> others, it was held that this amounted to a finding that 
ho a 08 insane within the meaning of the Criminal Lunatics Act, 1600 (39 & 40 
Geo 3, c 94), s 2 

(e) Criminal Lunatics Act, 1800 (39 ft 40 Geo 3, c 94), s 2, sec B v Keary 
(1878), 14 Cox, 0 0 143 tVTiero a jury is so impanelled, the onus u on the 
pnisecution to prove the sanity of the defendant (B v Daviea (1853), a 8 
Oar A. Kir 328) The jurj may form their own judgment of the defendant’s 
sanity or insiinity by his demoauonr without any ovidonoe bemg given, if he 
•hows strong symptoms of insanity, it is unnecessary to ai^ him if he wishes to 
cross-examine any witnesses who are called or to make any remarks or offer 
eyidenoe (B \ GcKxfe (1837), 7 Ad ft El 536) 

(/) & V BooAuNKKf (1696),'13 State Tr 139, 161, 165, Poet 231, Cnmmal 
Procedure Act, 1851 (14 ft 15 Vict o 100), s 25 Such a mohon may be met 
by an amendment (Onuunal Ptooeduxe Act, 1861 {14 ft 15 Vict c 100), s, 25, 
Criminal Law Act, 1826 (7 Geo 4, o. 64), s 19) 

(o) See p. 844, ante 

(A) B ?. ffmne (18®4), 4 B ft S 947, B y (Mdtmith (1873), L. B. 2 
C C B 74, B y JttSMS (1871), 12 Ooz, C C 127, see B y Jonwion, [1896] 



Parf V,—Twai. of Indictments. 

Alter verdict an objection to the indictment inav be taken bj 
motion m arrest of judgment, if the defect is one that is not ouied 
by verdict (i) 

690 A defendant may also object to an indictment by demurrer, 
t e , allege in wilting that the indictment is not suiricient m law, 
but proceeding by demurrer is now unusual (y)« 

Sect 2 — Pleag, 

SuB-SicT 1 —Sjteiial Pleat 

691 A defendant may plead the following special pleas a plea 
to the jurisdiction, a plea of pardon, n plea of antfe/ois cornut or 
autrefoia acqmt 

A defendant may also plead the geiieial plea of guilty or not 
guilty, to ail indictment for libel a defendant besides pleading not 
guilty may plead a special plea that the matter charged as libellous 
IS tiue, and that its publication was for the public benefit (A), to an 
indictment against a parish for non-repair of a highway tho 
inhabitants besides pleading not guilty may plead the spec lal plea 
that some other person or persons are bound to lopair latione 
tenuue ( 1 ) Special pleas must be in writing 

A plea to the juiisdiction raises an objection to the jiiiisdiotioii 
of the couit(m) It is raoie usual, how’evei, for the defendant to 
take advantage of the want of jurisdiction of the couit under the 
general issue(«) 

A paidon other than a paidun under statute must be speciallv 
pleaded, and a person who has received a paidon and pleads the 
geneial issue will be taken to have waived his plea (o) 


2 Q B 425 Whon the indictinout u foi some great ornik siioh ua tiooHon or 
folouy, tho umit will onlj qudsh the iiidiotmoat “upon tiio plainest gniutid, ’ 
and will leave the defendant to his lemedy by demurrer or motion in of 

judgment (£ v /.ynrA, n903] 1 K B 446, at p 44*1, It v Shtarie 27 

State Tr 255, at p 266) ^ also if the indirtinont is foi it ci tme of u public naturo, 
as a nuisance to a highway, porjury, wshtiou (2 Hawk 1* 0 . o 25, a HH), a 
cheat, or an offence founded on fraud oi oppression fsoe 2 East, P (' 81H n , H 
V irodsworfA (1694), 0 Mod Eep 13, £ T OrieM (1703), 6 Mod Hep 42, see, 
too, A V Aadrf/(1743), 2 Stra 1211, A V iTiny (1747), 2 Stra 1268) 

(i) See Onromal Law Act, 1826(7 Geo 4, c 64), s 21, Heynumnv It (1871), 
L B. 8 Q B 102 

(j) See Starkie, Onminal Pleading, Yol 1,315 Por tho form of a domuri<'r, 
see 4 Chitty, Crmunal liaw, 617 

^Jle) label Act, 1843(6 A 7 Yiot e 96),« 6, see Grown OfEoo Eulos, ItlOS, 
Appendix, No 81, and btle Libkl and SLumEB. 

(l) See Crown Office Rules, 1906, Appendix, No 70 

(m) See 4 Ohitty, Cmninal Law, 606, for the fonn of a plea to the jurisdiction 
The plea diould m m writing (2 Hawk. F 0, o 37, s 69) 

(n) See A T Seatu (1864), 4 B ft S 947. A v GoUUmith (1878), h H 2 
0 O.B. 74, but see Kinlodt't Oom (1746), Post 16, A v Jameton (16U0' 05 
L J (H c.) 218, 226 

(e) 2 TTawlf. P C, e. 37, es 68, 69. If a pardon u granted after plea 
pleaded, advantage of it may be taken at any tmm, after verdict in aneat oi 
judgment, and futw judgment in arrest of execution For form of plea, aae 
i Co luat 234 , Ttemame, P G. 311. 2 Hole, PC J91 , oa to pardon, see 
title CussTiTuTionAL Law, YoL Yl, p 404 
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692 The plea of auu efou coimct or autrifots acquit avers that 
the difendant has be{>n previously oonviet^ or acquitted oq a 
charge for the same uffeuce as that in respect of which be is 
at I aigned ( p ). 

If the defendant pleads autrefou convtet or autreJoi$ aequitf 
the prosecution replies or demurs If the prosecution replies, 
which IS the usual course, a 3ury is sworn to try the issue (g). 

The onus of pro\ing the plea is on the defendant, he may prove 
it by producing a cei tified copy of the record or proceedings of the 
alleged previous conviction or acquittal (r), and showing by such 
copy or by other evidence, if necessary, that he has been convicted 
or acquitted of the offence on which he has been airaigned or that he 
ini^ht on hiB former trial have been convicted of the offence on 
which he has ]>een ariaigned(s), or that his previous comiction or 
acquittal is by statute a bar to subsequent pioceedings for the same 
cause (t) 

The question for the ]ury on the issue is whether the defendant 
has previously been m jeopardy in respect of the charge on which 
he is airaigned , for the rule of law is that a peisoii must not be 
put in peril twice for the same offence 

IMie defendant can only succeed on such a plea if the charge to 
which ho pleads is one m respect of which he could have been 
legally convicted on the piioi occasion oi is one in respect of which, 
by statute, pievious pioLccdings for the same cause ate a bar to 
subsequent proceedings (a) 


(p) The pleas of aufrefom evnvtct ot autrefoiaactjuii ma\ bo pleaded orally, but 
must be aftorvaids reduced to wntine For an mstanco of a plea of atdrefota 


must De nltorvaicls reduced to writing For an mstanco of a plea of autrefois 
acumt, see li v Sheen (lh27}, 2 0 £ F 6j4, at p 633, aud 4 I'hittv, Criminal 
Law, 528 The court, if neccasary, will assign counsel to the defendant to 
draw the plea in a propr r form (Ji v (18J3) 0 C & P *13) It is 

sufBoinnt for the defendant to pleid that ho has been lawfully conTictod or 
aoiuittod, ns the case mav be, of the offence charged in the indictment (Criminal 
Procedure Act, 1867 (14 & 16 Viot c 100), s 28) 

(a) In M V SJum (18i7), 2 0 A P 634, at p 638, counsel for the prosecution 
replied me tenm For form of replication, see 12 y Sheen, supra 

(r) Evidence Act, 1861 (14 & 16 Vitt c 99, e 1J), ^ ▼ Bird (1851), 2 Den 
94 

(«) As to the oases when a defendant who has been indicted for one offence 
can be conTioted of another, see p ST), post 

(0 See Offences against the Person Act, 1861 (24 * 26 Vict o 100), 8 46 
(a) In ordei to succeed on such a }>lea the dofondout must prove that judg* 
ment of conviotiou or aequittal has been given (1 Starkie, Cnminal Pleading, 
2nd odi, 319} A judgment of ooimction that has been reversed as errouootwin 
law IS no bar to a Bubsequent indictment (R v Drury (1849), 3 Car £ Eir 198) 
If a judgment of oonviction has been reversed on the facts under the Onminri 


Okturhuuorth (1861), 1 B & 8 460) A summary conviction before justices for 
an uMltlt le a bar to a subseiitient mdictment m respect Of the same transactimi 


the summaty conviction is norar to an indiobnent for murder or manslaiigliter 
(J* V Mefma (1867), Ii.filOOH.90,JfT Frvihm), 17 Oox, 0 a 336) 
An aoqjtattal on au indatment for murder is a bar to an rndtotment tot 



F&sr or InncnisNis. 

If tbe jnry find in faronr of dtfendani on tbo iutie 
raised by a plea of autrefou convtet or autie/ois acquit, he most be 
diBoharged unless there is another indictment against him. 


maiulsiightw in respect of the same transootion, so also an lor 

manslaughter is a bar to an ludiotment tor murder m reepoct of the aame trana* 
action Cifur, cited 4 Co Hep 46b, 2 Hole, P 0 246, Kus<iel! on Onmea 

6th ed , Vol 1,42, iZ y Taneoei (1876), 13 Ooz, (10.217) An uoiirntt^ oa aa 
indictment for murder (and, it eeame, also for xbanslaughlei) is a bar to a 
subsequent indictment for an assault, if there is only one not alleged in the 
first ludiotmont, but if there are severu distinct and independent assanlte, and 
some or any of them did not in any way conduce to the death of the person 
killed, then an acquittal on an indictment for murder, although ail these luwa ulte 
were mchided ui toe iiidiotment, is no bar to an indiobment for the ^stinot and 
independent assaults whuh did not conduce to the death (Jt v Jittd (18S1), 2 
Den 94) An acquittal on a charge of felon} under the Offences against the 
Person Act, 1861 (24 & 25 Yict. c 100), s 32, for throwing wood upon a railway 
with intent to endangor the safety of poisons travelling or being on the nulway 
u not a bar to an indu tineiit on the s ime lot Is undei s 34 of the same Act fur the 
misdemeanour of nnlaa fullr endangonng the safety of any such person b> an 
unlawful act, or to an indictment under the Malicious Damage Act, 1861 
(24 & 25 Ywt. c 97), s 36, for tlie misdemeanour of unlawfully owtnicting an 
engine etc on a railway by an unlawful act {It v Gtlnune (1882), 15 Oux, 0 0 
85) An acquittal on an indictment for rape is not a bai to an mdiutmont for a 
common a'j'iaiilt, although the transaction le the name {R v Dungeif (1864), 
4 F A F 99) An acquittal on an indictment foi rape would lie a \>ai to an 
indiotinont for attempt to lavish or fur an indecent assault (Gnmiiial liuw 
Ami'ndmont Aut, 1885 (48 A 40 Yict. c 60), s 9) An acquittal on an indict* 
ment for an indeicnt assault is n bar to an indictment for a oominoii assault 
fff V Vuitwk (1893), 17 Cot, 0 C 700) An acquittal on an indutment for 
lalse pretences is a bar to an indictment for larceny on the same facts (Laireny 
Act, 1861 (21 & 25 Yict c. 96) s 88) , but an acquittal on an indictment for 
larceny is not a I ir to an luchclmont fot false pretcncos (see R y lifndentm 
(1841), Car & M 328, whore the pouit was raisoci, but it Iwcame uunecessaiy 
to decide it) An acquittal on an indictment for brciaking and entonng a 
dwelling'house and stealing thoie is not a bar to an indictment on the same 
facts for bio^ihing and entonng a dwelling-house with intent to steal {It y 
Vanderaimh (1790), 2 Leach, 708) An acquittal on an in 'n tmont charging the 
defendant wito stealing goods alleged to be the proport} < 1 one person is not a 
bar to an indictment charging him with stealing the same goods alleged to be 
the property of another person, although the orroneons alleguUons iii the first 
indictment might have been amondod v (1856), Tfears &B 11^ An 

aoqiuttal on an indictment chniging larcen) at common law and the felonious 
receiving of goods, when the ground of the acquittal was that the goods were 
fixtures, is no bar to a subsequent indictment under the Iiaroeny Act, 1861 
A 25 Yict c 90), s 81, for stealing fixtures {JR y O’Brien (1882), 15 Oox, 
O C 29, C C B} An acquittal on an milutmeut against a bankrupt for 
omitting to disclose part of nis property (Debtors Act, 1809 (32 & 33 Yict 
0 62), 8 II) IB not a bar to a subsequent indictment for omitting to disclose 
the same property and also other property, although such a subsequent 
ii^ctment ought not, except in very peculiar cmcumstances, to be preferred, 
and the judge in such a case would m the absence of pecubar circumstanciw, 
advise the jury to aoqmt (R y Champney* (1837), 2 Mood ft Jl 26} An 
acquittal before a court that had no junsdiction to try the offence ohiug'd i» 
not a bar to a subsequent indictment before a court that has lanMlidiun 
(2 Hawk P. 0 , 0 85, ss 3. 4 , see i! ▼ BlUon (1833), 6 0 & P 92; 4ii 
acquit^ before a court of competent jnnediction in a foreign oountn is a iur 
^ a Bubsoqumt indietment here {R v Rpehe (1775), 1 Leach, i ^ l, R v 
Buiehtnmm (1677), 3 Keb 783, see Beak y Thynvhtt (1088), 8 Mod Pep 194, 
Bnseell on ^mee, 6ih ed , Yol 1 ,52, n ) , aa to a copy of the rucoH m each a 
ease, see Evidence Act 1851 (14 ft 15 Yict. o. 09), s 7 The dismissal of a 
charge ** without prejEwce” le a bir to subeeqnent proceedings for the earn* 
aSeaee {Cfreat SoutAem and Wtdern Rati Q> y Ucodtng, [1908] 21 fi. 429) 
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If the jury find RRRinst the defendant and the charge is one of 
felony, he is allowed to plead ovei,*’ that ib, to plead net guilty. 
In misdemeanoars he cannot, strictly speaking, plead over, but the 
court may allow him to withdraw his special plea and plead not 
gmlty(6). 

SuB'Sect 2 —The Oentral leatte 

693. If no special plea has been pleaded, or if a special plea has 
been pleaded and the issue on it has been decided against the 
defendant and he has been allowed to plead over, the defendant is 
called upon to plead generally to the indictment He can plead 
either guilty oi not guilty 

By a pica of not guilty the defendant, if he has no privilege of 
peeiage, thereby “ puts himself upon the country ” for trial, and the 
court must thereupon order a jury to be called in the usual manner 
for the trial of the defendant (c) 

694 After plea pleaded, and before the jury are called, an 
application may be made for the postponement of the trial (d) 
Such a postponement may be ordered on an application made at 
the instance of either the prosecution or the defendant (c) 


(/>) Soe It V Otlmore (1882), 15 Cox. 0 C 86, 88 
(n Cniiiuial Law Act, 1827 (7 & 8 Qao 4 c 28), s I 
|a) rniiiiiial I’rocoduTe Act, 1851 (11 & lo Viot o 100), a 27 


) The appbcutiou ahould be supported b} an affidavit {It 
&Kir 75,_i? V A/ttrtirf/*y (1842), Cur &M 625, Jt v i’aZwur (1834),'6 


JBeanlmore (18.i7)f 7 C & P 49 
T«jce (1866), 4 F *F 001), 
on tho subject of the tiial in the neighbourhood of the place of tnal {It 
(1830) 2 Mood &R 192, v JoZ/i/e (1791), 4 Term Ecp 285), th 


.... .. . , V (1843), 1 

Car ■’ . . ; ■ 

0 & P Ocii) The grounds on which' postponement has been granted are—the 
ubsonce or illness of a material witness as to the facts (^ v. Jluvier (1829). 3 
(’ &P 691, R V //(wcn (1840), 9 0 &V 509, Jt v Savage {md). I Car & 
Ku 75, Jt V Macarthy (1842), Car & M 625, R v. Palmer (1834), 6 C & P 
662 , B V Bcartlmore{mT), 7 C & P 497, Jt v Parish {1837), 7 C &P 782, 
R V Lawrwce(1866), 4 F 4 F 901). or tho existence of great excitement 

V Baiam 

_ . , . , . the absence 

of a nitneBs ns to character merely is no mund for postponing the tnal (see B 
V Jones (1806), 8 East, 31, at p 34) Postponement vnll not be granted to 
enable the defence to make inquiries os to the evidence of fiesh witnesses 
for the prosecution who were not called before tho romnutting justices {R v 
Johnson (1847), 2 Car 4 Kir 354) Former!j, where a matenol witnoH 
was a ctiild who was incapable of understanding the nature of an oath, a 
Inal was sometimes po^oned to give opportunities for tho instruction of 
tho witness (soe Jt v IvAife (1780), 1 L^h, 430, It v Wade (1825), 1 
Mood 0 C 86, R V Williams (1835), 7 C 4 P 320, B v Milton (1841), 
li Giro Caa 16. ^ v Ntchdas (1846), 2 Car 4 Kir 246), but the pro 
viwons of the Childrai Act, 1908 (8 Edw 7, c 67), a 30, have probably now made 
such postponement in many cases unnecesaaw The prironer may at the 
discretion of the court, if the tnal is postponed, be detained m custody or ne 
admitted to bail or disohaigod on hu own recognisances [Jt r Beardmore (1636). 
7 0 4 P 497 , V J’arteh (1837), 7 0 4 P 782, A v Oshom {1837), 7 
0, 4 r 799, iL V Croivs (1829), 4 0 4 F. 251} If a defendant la mffictM at 
the aaataea next following hia commitment, and the tnal u postponed because 
of (he fllnoss of a matenal witness, the tnal may be again pos^ned at the 
next aaaiaee on a similar ground, in spite of the provisionB of the Habeas Gbrnus 
Act, 1«7» (SI Chur 2, 0 2), s. 6 (A v Bowen (1840), 9 0 4 P 509) It is not 
usual to oraer the defendant to My the ooeta of the pioseoution on a postpaoe- 
ment, if the application is by ine defendant, or to oraer the proseenbon to pay 
the defendant's costs, if the appbeabon is by the prosecution (Jt v HuSer 
(1829) 8 0 4 P 591, A T Orowe (1829), 4 0. 4 F 251). 




Part V —Trial of Ikdiotmicnts 


m 


Sect. 3. —The Petty Jwry 
SuB-SsOT. 1 .—Ctdhng the Jury, 

695. After the defendant has pleaded not gnilt}, i! the parties 
are ready to proceed with the trial, the next step in the proceedings 
18 to call a petty jury (/) 

The sheriff receives a precept from the clerk of the peace in the 
case of quarter sessions, or from the justices of assize in the case of 
assizes, to summon to the court a sufficient number of duly qualified 
jurors ig) 

It IB his duty to summon the jurors and to return then naines, 
with their addresses and occupations, on the panel oi piece of j>aich- 
ment which he delivers to the clerk of the court (A) 

The usual course is for the cleik of tlio court first to call o\oi all 
the names of the jurors in the panel, when those who do not answer 
to their names are liable to be fined by the court 

The cleik of the court then calls the names of twelve jurors 
who have answeied to their names, and summons them to take 
their places in the jury box (i) 

A jury IS not piopeily constituted until nil the twelve persons 
serving on it aie sworn or have taken an affiiniation to try the 
issue raised by the defendant’s plea of not guilty. 

Sub Slot 2 - OhnUem/rg 

696. On the trial of an indictment for felony, hefoie the j'liroi sale <'> Hcngea. 
swoin, the defendant and the Crown must be allowed the op])oitunil> 

of challenging 'i e , objecting to) tho juiors who are tailed to servo 

697 Challenges to jnrois are of two kinds, challenges In the 
array {te, to the whole number of jurois in the panel) and 
challenges to the polls (ic, to individual juro's) 

A challenge to the array must be before an^ juror is sworn, a 
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{/) A petty jury is one that tins the lactuus of fact in criminal caaea, oa 
opposed to a giaiid jury, which hnds the mdiotraonta 

(y) See Junes Act, 1825 (& Gen 4, c 60), s 20, end titlo JuaiES A spnc lal 

jury cannot bo hod in e cave of felony In a case of iiiisdemeanour a special 
juiT nay be obtaiiied, when the record le in the King's Bench Division (see 
fM , B 30 , Junea Act, 1870 (33 A 34 Yict c 77), e 17) PoFBona qualified to 
eerve as special jurors are liable to serve on petty lunes in cnuimal cases 
(A) A printed panel of the jurors summoned to too assizes is to bo mado seven 
days before the commission day, and to be kept in the office for inspection , a 
pipited copy of the panel is to to dehvered to any party reqnuing the same on 
the payment of 1< (Common Law Procedure Act. 1852 (15 &, 18 Vict e 78), 
e. 108). PeteoDS accused of treason are entitlod to have a copy of the panel 
delivered to tiiem two days at the least before their trial, see Treason Art, 
1695 (7 & 8 Will. 3, 0 3), 8 7) Ae to amendment of the panel by the judge, 
see A T Philltpa (1868), 11 Cox. 0 0 142 
(i) It is not ueoeBsary that the names should be called in the order m which 
th^ aland in the panel (ManieH v It (1857), Deere A B 376) If the < Jrrk of 
the oonxt calls into the jury box A B, whose name is in tlie panel, and Y Z, 
whose name is also in the panel, goes into the imy box and is sworn in the 
xiame of A. B and sits with the other jurors at toe tnal of a pnanmr, and the 
pnsoner is convicted, the mistake is not a ground for quaduog the conviction 
(B. T Mellor (1858), Dean ft B 468) 
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ohallenge to the poUs before the mdividnal ]uror who ia challenged 

IS s^om {k) 

698 A challenge to the array is allowed ** for favour/’ a&, on 
the ground of any partiality in the sheriff, under-sheriff, or other 
officer concerned m the summoning and return of the jury, as, for 
instance, if such officer is the prosecutor or is related to either 
party, or if any dispute is pending between such ofScer and either 
party, or if such officer has been concerned as counsel or sohcitor 
or m some such capacity for either party in the same matter {1) 

A challenge to the airay must be in writing and must state 
particularly the cause of challenge, and the other party may plead 
01 demur to the challenge (m) 

When the challenge is pleaded to, the court appoints two 
impartial persons, called “ triers,” to try the cause of challenge (n). 

If the tiieiB decide m favour of the challenge, the array is 
quasliod against the sheiiff or other oflQcer who has leturned it, 
and the coroner is ordered immediately to return a fresh panel. 

If there is a challenge to the array returned by the coroner, and 
the airay is quashed, the oouit appoints t^o persons, called 
“ elisors " (te , electors), to retain a fiesh panel, to this array no 
challenge is allowed (o) 

699 Challenges to the polls are either peremptory or foi cause 
Perouiptoiy challenges, for which no cause need be shown, are 

(k) Sue also title JuniLS Neither challenges to the array nor challeugos to 
the polls can Ite lakou until a full jury has appnired (77 v Fdnu»td$ (1S21), 
4 B & Aid 471, at p 47J) The chaflonco to the polls must be before the juror 
"coinus to the book to be swoin” and bemro he is sworn, i e , befoie a juryman 
takes tho book in his hand at the direction of the court, oi, it seems, if ho 
iiQlnns or takes the oath in the Scutch form, or in any other form except 
the usual one, before the clerk of the couit begins to load oyer the form 
of affirmation etc (see R v. Frost (18d9), 9 0 & P 129, at p 137 , R y 
lUandtfth (1817), 32 State Tr 75S, at 770 , TT y (horgrUi (18b2), 4 F & F 
/Wfi) If a juror is unchallenged and u sworn, an objection cannot afterwards 
he taken to him on the ^und of partiality (A y Bard/e (1842), Cor & M 
017' Alter yerdiot the objection cannot be lokeu that one of the jurors sworn 
w is not returned as a juror (Cnmmal Law Act, 1826 (7 Goo 4, c 64), s 21, 
see R y Melcal/t (1848), 3 Cox, C C 220. R y rhilhps (1868), 11 Cox, 0 C 
142) Quears wnetner the last-mentioned Act meets the case of a person who 
IS not competent to serve on a juty aoting as a juryman In 5 v Trtmwrw 
(1820), 6 B & C 254, decided befoio tho passing of the Act, this was held fo 
be a mib-tnal In R y Rothwdl (1895), cited ui Et parte Murrts (1907), 72 
J P 5, a rule nm for a cerhoratt to quash an indictment because a juror 
Was under age vraa dischoi^ on the ground that the objection ought to have 
been taken at the time of the trial a 

Cl) Oo Litt 156 a, Buo Abr Junes, £, 1, R v Edmonds (1821), 4 B & Aid 
471. * y Shrppatd (I77d), 1 Leach, 101,5 y IkJby (mt), 1 Cm 4k Kir 238, 
R V ffRuhertg {1818), 6 State Tr (k s) 831, A. y Smtth O'Bnen (1848), 7 
State Tr (ir s) 1, at p 20, JR x Mttehd (1848), 6 State Tr (k. a) 599, A v. 
2>a/H (1848), 7 State Tr (ir s} 795, A y (fConwU (1848-4), 5 State IV (a a) 
69, A. y. Aarile (1807), lO'Oox, C 0 519, Hvkahyx S (1868), L R SH I* 
300 

(m) A. V Bdvumda (1821), 4 B 41 Aid 471, at p 474, see A y (184^, 

1 Car 8k Kir 235 For &e form of a ohallenge to the array, see A. v. Emwt 
O'linen, , A v 0 ConCtm, supra 

1 w) S|M A. V Mlty, tiupra 

(c) Oo Inti 158 a. 
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allowed to tiis defendant to tite namber of thirty-five m traaaoii (p) 
and twenty in felony {q) A defendant on a charge of miedesneanonr 
has no peremptory challenge 

The Grown has no peremptory challenge in any case, bat may 
challenge as the names are called over, and is not bound to show the 
cause of challenge until the pane} is gone through, a dolfendant on 
a charge of misdemeanour or a defendant on a ohaigeof felony 
whose peremptory challenges have been exhausted may follow the 
same coarse (r) 

700 When a juror has been challenged for cause, the court 
appoints tiieis to try the challenge (a) 

The causes for challenge are that the juror called is an alien oi 
a minor or not qualified to serve as a jiuor(&),oi has some peisunal 
defect which lenders him incapable of discharging the duty of u 
juryman, oi that he is not impattial(r), oi that he has senod on 
the coroner’s juiy oi on the grand jury in respect of tho same 
matter {d). 

If the cause for challenge is allowed, the juror is ordered to stand 
aside and a fresli juror is called (r). 

701 If several prisoners are mdiclod together, thoy may join 
in their challenges and may be tiiod togethei, unless the judge 
thinks fit that they should be tried separately (/) If they sever 
in their challengos, each piisoner has a separate right of challenging 
peremptorily and for cause (p) 


{ji) Treawm Act, 1695(7 A 8 Will J o 3), s 2, but only twenty vhen the 
treason charged is compaMSiug the King’s doath, or any of tho eimuor offonoes 
set out in the Treason Act 1800 (39 & 40 flco 3, c 93), or tho Treason Act, 
1842 (5 & evict c 51), M 1,2 

(o) Junes Act, 1825 (b Geo 4, c oO), s 29, (Irav (1944), 11 01 A Fin. 
427, H L , Ltvmiicr v R (1870), L It 3 P f’ 2S2 
(r) B V Iluriif loukr 25 btato Tr 1, nt 25, per Kiuc, C B , B v frost 

(1839), 4 State Tr (K 8 ) 86, at 12J, Mansell v li (1857), Doirs & B 375 , It 

V Blakman (1850), 3 Car A Ku 91 , It v McGowan (1858), citnd in B v. 
Jfcair2ie(18V9), 11 1 0 L U ]88,atp 20(> 

(a) Oo liitt 158 a 

(5) See title Jttbies If a iterson snmmcmed is a peer, that is a good nause of 
rhollcngo on the trial of a coiumoiiei (2 tlawk P 0 , c. 43, s 11) The fait 
that a juror m over the age of sixtj is not a good cause of challenge {Mukahy 

V S (1868), Ti n 3 H L 306) 

(c) See B 1 Oench (1840), ‘H’ A P 409, B r Edmonds (1821), 4 B A Aid 
471, B 7 M(1696), 13Stale 1 1 311,313, B v Btiia(n(1838),2Mood AB 112, 
A V Martin (1848), 6 State Tr (w s ) 926, B v O'Cmgly (1798), 26 State Tr 
1101, at 1227 


(d) See B V 5 roio( 1776), 1 Leach, 152, n B r BuWtvan (1838), 8 Ad A 
El. 831, 25 £dw 3, stat 6, c 3 

(e) If the panel is exhausted, the court may of its own accord order the shot iff 
or other officer to return afresh panel nnoieduiteWfl Clutty, Criminal Ijaw, 

(/) B V Bam (1893), 17 Coi:, C 0 610 There may be cases whnf the 
triiu d oevwal prisoners together may be prejudicial to the interontN of the 
udiTidtial prisoner, such a joint trial might lead to a convioUou in sin h < mum- 
stanees that there is a miecamage of jumce, which would justify tin I’oart of 
Cruamal Appeal m reversing the conviction (see S v Dtldde (1908\ I ( r App. 
Sim I55). . 

Jg) See Poet 106,2 Hale, P 0 268 Qwere whether tho effect of this u not 
that the pnsonere who sever in these challenges most be tried srj iiately. But 
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702 An unqualified juror, although he is not challenged by 
eithei party, may object to serve, and, if the court finds that he 
18 not qualified, he yiiH be ordered to stand aside (h), 

StB Sect 3 —Sweartng the Jury 

703 When a full jury of twelve men who have not been 
challenged, or in respect of whom there is no cause for challenge, 
have been called, the next step is to swear them (t) The oath or 
affirmation is administered by any ofiioer of the court deputed for 
that purpose (k), 

704 The clerk of the couit, if the chaige is one of felony, then 
states the effect of the indictment, or that part of it on which the 
defendant has been arraigned, to the jury, and gives the prisoner 
m chaige to them In misdemeanours, as the defendant is entitled 
to a copy of the indictment, it is not necessary to state its effect, 
and he is not given m charge to the juiy (f) 

At the assizes, but not at quarter sessions, a proclamation is made 
at this stage inviting anyone who can inform the court of any 
Climes committed by the piisoner at the bar to come forward (m) 

Snci 4 —The Ileannq. 

705 As a general lule all poisons have a right to be present in 
court, piovided there is sufficient accommodation and there is no 
distill banco of the proceedings. It is usual, where cases involving 
indieeiit details are called on, to direct females and boys to leave 
the couit, but if an adult woman should insist on being piesent 
at the hearing of a case, there is piobably no power to prevent 
her being present It is expressly provided by statute (n) that, when 
a pel son who m the opinion of the court is under sixteen is called as 
a witness in any piociedings in lelation to un offence against or 

6(»e y? \ liJtii (1818), 3 Cox, C C 68, wlioio Plait, B, Haul it was an “ill 
]u »tito to allow the clmllengeH to be sevoitHl ” for tho pm pose of mving each 
piiboner a Hepaiate tiial If two or more persons are jomtl} indicted, eaw may 
apply to be tried separately, and such an application should be granted if the 
applicant is likely to be prejudiced by u joint trial (A v Dtbble (1908), 1 
Or App B. 15d} 

(A) Ji V G’rev (1682),9 State Tr 127, A v (1606), 13StateTr 311,313, 
316 A iuiorwhohas boon called to serve on a trial for murder, and who states 
that he nos conscientious objections to cajntal punishment, may be ordered to 
stand bj {ManaeU ▼ R (1857), Dean & B 375} 

(t) A juror who objects to be sworn may affirm (Oaths Act, 1888 (51 & 52 
Vict c 46), si 

(A) It IS the practice on a ohurgo of felony to swear each juror separat^, 
ana on a oharim of nusdemeanoox to swear lour at a time In fdony the form 
of oath 18 , “ You shall well and truly try and true dehverance make between 
eur sovereign lord the King and the prisoner at the bar, whom you shall have 
m eharge and tnie verdict give according to the evidence, so help vou Qod*' 
(1 eSuttj, Criminal Taw, 551, see A. v Sowhn (1793), 5 Term Bep dlL, 318} 
In misdseiioanonrs the form is, “You shall well and truly try the issue 
joined between pur sovereign lord the Kmg and the defendant, and true veit^ 
give** eto. (Dicmson, Quarter Sessions, 5m ed, 508) 

(l) 1 Ohitty, Cnmu^ Law*; f)55 

(m) Por the form of Urn proclamation, see 1 Chitty, Crimmal Law, 553. 

(m) (]^ldrsn AU. 1906 (6 Edw 7, o 67). s 114 
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any conduct contrary to decency or morality, the court may order 
the exclusion of all persons not bemg membeis oi offioors of the 
court or parties, their counsel or solicitors, and the hmAfide repie- 
sentatives of a newspaper or news agency. No child (? c., anyone 
under fourteen) other than an infant m arms may be present during 
the tnal of any person charged with such an ofleiice or during any 
preliminary proceedings relating to such offence, and. if he is 
present, he must be ordered to be removed, unless be is the person 
charged with the offence or his presence is required as a witness or 
otheiwise for the purpose of justice, and then he can only remain 
so long as his presence is so required (o) 

Except in the cases above referred to, and m cases under the 
Incest Act, 1906(ji), it does not appear that a judge trying a 
criminal case has any power to exclude the public m general and 
to hear a case tn camera. 

Sub Seot 1 — Com for the Proeecuiton 

706 Counsel for the prosecution opens the case for the prosecu¬ 
tion to the jury by giving the outline of the evidence and the lead¬ 
ing features of the case (q), and then calls his witnesses 
When a witness is called an objection may be taken as to Ins 
competency, be may then be examined as to his competency before 
he is sworn (i) 

If thei e is no such objection, or if it is made and disposed of, each 
w'lluess for the prosecution in turn takes the oath or afliimatioa, 
and IS exammed in chief, and may be cross-examined by the 
defendant or his counsel, and, if cross-examined, may be re-examined 
by the counsel for the prosecution 
The rules as to the examination, cross-examination, and re- 
examuiation of witnesses are, with some exceptions, the same m 
ciimiiial as in civil tiials {»), 


(o) Cliildrcn Act, lUUS (8 Edvr 7, c 67), b 116 Hus h chon doos uotupplv 
to messongers, dorks, and other porsons requiiod to atUuid at any court for 
purposes oonnectod with their empioyinout 

( p) 8 Edw 7, o 45 See p 619, jwtt 

(g) See Jl V GateoiTje (1837), 7 C A F 772, E*v Jarlson (JhJ7). 7 0 A P. 
77J, Jt V Bowler (1337), 7 C A P 773, E v Bemng (1831), 5 (' A 1» Ih't, 
R V flartd (1337), 7 0 A P 773, /{ ▼ Soatkfin (1331), 4 C A P M8, II v 
(1835), 7 i; A P 771, it V ilaws (1837J, 7 0 AP 785, /t v Oounomfr 
(1840), 9 0 A P 362, It v {1852), 6 Oox, C 0 116, if v 

11861), 8 Oox, 0 C 509, it T Ihuhng (1848), 7 State Tr (N B ) 381, at d‘»0 
if y i/u/Ty (1848), 7 StateTr (k s) 795, at 917 'ilie piOM'CUtiun is aUa>d 
oouducted by counsel at the ossuses and Control Criminal Court, and at nriohfc 
eoRrts of quarter sessioDS , but there are a few oourta of quaitor NessiouH whrre 
sobcitors have audience A prosecutor m persou is never ulluvied to addi< hm t lie 
jury(fZ V Brue (1819), 2 B A Aid 606) In R \ Ouruey (130U), II ( •'i, 
C. C 414. CocKDCliK, C J, refused to allow a prosecutor to conduct m poihou a 
(^rge of conspiracy 

(r) This IB ^led examining a witness on the votr dire, if a witnf><N alio 
w lucompeteutto give evidence (mo p 400, poet) is called, the olnection is l ilt* n 
on the vmr dirt, but may also, it Beema, be taken afterwards (tee It s l/w>rv 
(1892), 61 L J (m c) 80) Ab to securing the attendance of witu( h. see p. 
321, ante, and title Evidekce. 

(•) See p 377,poet, andtitie Ermxsox As to the unsworn evideru n of children, 
see p 408, poet For instances m cnminal oases of the general rules os regards 

U L —IX. U 
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707. WitnesBes may be ordered oat of court at the request of 
either party (t). 

708 All the witnesses whose names are on the back of the 
indictment should be called by the prosecution Even if it is not 
proposed to examine a witness whose name is on the back of the 

examination m chief os to the inadmiBsibih^ of leading qaestione on material 
points mdi^ioto, seeiS v iZotetoslf(1684), 10StateTr 190,2 r lfatoon(1817),2 
Stark lie, 128, 2 ▼ Ih Beret^ (1814), Storkie on Evidence, 4th ed , 167, n , 
R V 27arktum (1863), 6 Cox, C 0 338 Aetoaoss-exanunationand oontradio- 
tion of BULh witness by the party who calls him, if he tome out to be hostile, 
see Criminal Procedure Act, 1865 (28 & 29 Vict o 16), e 3, 2 v Ball (1839), 
8 C A P 746,2 V Chapman (1838), SOAP 658, 2 v Oldroyd (1806), 
Buss A Bv 88, 2 v LtUle (1883), 16 Cox, C C 319.2 v Ihhble (1908), 

1 Or App Bep 165 As to a witness refreshing his memory, see 2 v Mulhna 
(1848), d Cox, 0 C 626, 2 v WtUtamt (1853), 6 Cox,C C 343, Cutnsa’s Com 
( 1841), Ir Ciro Cas 167, 2 ▼ Langtcm (1876), 2 Q B D 296, C 0 B , 2. 
V jyexfcr (1899), 19 Cox, 0 0 360, 2 v RobiMon (1897), 61 J P 520 2 v 
IJanvy (IBbO), 11 Cox, 0 0 546, at p 547 As to expert witnesses with 
leguii to handwntmg, see 2 y fTtlltanu (1838), 8 0 A P 434,2 v Stiver- 
loue, p894] 2 Q B 766, COB., Criminal Procedure Aot, 1865 (28 A 29 Vict. 
0 18), B 8 As to expert witnesses with regard to insanity and other medical 
questions, see 2 v Wtight (1821), Buss A By 45G, 2 v 2r'ar/e (1831), 1 
Mood A B 75, McNayhten'e Case (1843), 10 01 A Fin 200, HL , at pp 203, 
211, 2 y Fmnret (1849), 4 Cox, 0 C 57 As to cr(H<8-examiiiatiun, see 2 v 
Hardy (1794), 24 State Tr 19‘), at 6a9, 75.) , It v ««<»(#» (1817), 2 Sturk 
116, at p 13o, 2 Y BfjHOjd (1858), 1 F AF 210,219, 2 v 2r««fldfn (1827), 

2 0 A P 603, 2 y i)Mnc<«n6e (18)8), 8 0 A P 369, 2 i IFTifwa (1834), 6 
CAP 653 As to oioss-ezaininaiiou with legiid to depositions and other 
pieviouB statements, see Ciimmal Prooeduio Aot, 1865(28 A 29Yii.t o 18), 
ss, 4i 5, 2 y 2i/fly (1866), 4 F AF 964, and seep 385,po«f Astooiosa- 
examiiiation with regard to piovious conyiotione, see p 384, post, and as to 
iot>tnotions on the cross-examination of a defendant who gives eTideitoe, sec 
p 404, poet As to re-exammation, see Queen Caroline's Case (1820), 2 Brod 
A Bing 284, at p 294, 2 y Bffz/fi/(1830), 4 0 A P 220, 2 y Chamhere 
(1848), 3 C'ox, 0 C 92 As to the judge recalling and asking a question of 
u witness for the probpcution after the close of the case for the prosecution, 
soo 2 V RnnnaHt (1807), Buss A By 136, and as to the defendant cross- 
examining a witness so recalled, aee R r Waleon (1834), 6 C A P 653 As 
to a judge calling a witness not colled by either party (as in Coiihon y Dts- 
Uuouqh, p804] 2 Q B 316, O A ), see 2 y Clthum (1896), 62 J P 232 , and 
as to the cioss-szamination of such a witness, see 2. v Cftoum, supra 

It) It» tn the discretion of the court whether the order should ne made (2 
y Vauyhan (1606), HoUCx b), 689, 2 v Cook (1696), 13 State Tr 311,348, 
2 V (loiidere (1741)# 17 State Tr 1003, ot 1015, Sef/e y Teaaison (1858), 1 
F AF 194), appboation maybe made at an Y time (5o«f5eyy 2a«5(1837), 
7 a A P 632, 2 Y Murphy (18S7), SOAP 297, at p 307) The prosecutor 
was included in the order m 2 y Newman (1852), 3 Car A mi 252, at p 260, 
M «t was proposed to examine him as a witness, ted quart The defendwt on 
a charm of felony must xemom m oourt throughout the trial, unless ht » 
Tomoyea for disorderly conduct (see 2. y Berry (1897), Boscoe, Crumnal 
Endence, 13th ed, 165,166, 2 y frouw (1906), 41JU a 612, Stephen, Digest of 
Orjusunal Procedure, 104) A solicitor for either party u entitled to rmnaui in 
ootltt, although it 18 proposed to examine him {Pomeroy v. Sadddeu (1826), 
By. a M 430) Expert ^tnessss are generally excluded from the ordw If a 
witnen disobeys the order and remains in court, he may be punnhed for contempt, 
but Ms‘^evidence, though open to ohseryabon, is not ueroby made madmusihle 
{Chtu^dltr y. Home (1812)2 Mood A B. 423, Oobhott y Hudson (1852), 1 E. A B. 
11, 14, Oatk Y NetkeicaU (1835), 6 0 A P 741, Thomas y. David (188Q, T 
CAP, 350, 2 y Cmley 71820), Mood A M 329) At the Central Uruninal 
Courbit is fM regular praotioe witnesses to be kept out of court until they 
ere exammed 
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indiofement» cotmael for the proseoniion should, unlsai Ihere srs 
exceptional reasons to the contrary, place faun in the iritnesa>box 
80 that the defenduit may have an opportonil^ of cros(i>esainining 
hxm («). 

709 The prosecution may call witnesses who were not examined 
before the committing justices and whose names are nut on the 
back of the indictment Notice of intention to call such witnesses 
should be mven to the defendant, and copies of their proofs should 
be supplied to the defendant and to the court But, except in 
charges of tieason, to which special rules apply («•)* the failme to 
give such notice and copies of proofs does not render the additional 
evidence madmissible (x). 

710 If the deposition of a witness has been taken on the pre¬ 
liminary inquiry before the committing justices (y), and the wilnens 
18 at the time of the trial dead or so ill as not to bo able to tra\ol, 
or 18 kept out of the way by the procurement of the defendant (r), 
upon proof that the deposition was taken m the presence of the 
defendant and that he or his counsel or solicitor hod opportunity 
to cross-examine the witness, and that the witness is dead or so ill 
as not to be able to travel, or is kept out of the way bv the 
procurement of the defendant, the deposition, if it purports to be 


(u) jS V 5mnt()n//«(1823). 1 0 & P 84, v i/tez/rv (1^30). 4 0 &1> 820, 
Jl T.if»/;(1838),90 <S,P 82, /; ▼ rtnc«H<(1839),90 AF 91,atp 106, H V 
J?ri(i/t'(18J3),6C & P 186, Jt v Uolden (1838), 8 0 & P 606, JZ v Wooiihead 
(1847), 2 Car & Kir 620, /Z T Eduard$ (1848), 3 Cox, 0 C 82, JZ v. 
Thwnpxm. (1876), 13 Oox, 0 C 181 If the oounael for the proseoaticm unts a 
witneBB in the tox to enable tbe defendant to croaa-exaintue him, and the de 
fendant does crote-examine him, then counsel fortheprosooution oau re ozannne 
the witness, but only on the pomta touched by the cross-exam inution 
(A T Haaru (1836), 7 0 & P 681, B t liemty, nipra) The dofon- 
dant IB entitled to luspeot the indictment to see what witnesses’ ziainr« are 
on tiie back of it {B r Chnnor (1846), 1 Oox, 0 0 233, t r Jaacey (ISIS), 3 
Cox, C 0 617); but the court has no mwer toobbge a proseoutor to to the 
defendant the names and addresses of the witnesses on the back of tbe indict 
meat (/Z ▼ Oordon I18i2), 12 L J (m o)84) 

(v) B r Ward (1846), 3 Car & Kir 769. As to eeounng attendance of 
witnesses, see p 321, aaU See also title EviIiEiZcb, and B v liatnet, [1909] 
IK B 268 

(w) Treason Act, 1708 (7 Ann e 21), s 14 , andA v IfVott (1839), 4 State Tr. 
(» 8 ) 86 

(x) iZ T Cfreentlade (1870), 11 Cox, 0 0 412, disapproving of It ▼ Bttgtnam 
(1667), 10 Oox, 0 0 662, which is inaccurately reported See A. v (Anmor 
^846), 1 Oox, 0 0 283, whidh was decided before toe Indictable Offences At t, 
18|8 (11 A 12 Yict 0 42), when the defendant had no right to conies of the 
deponUone. The bulure to give faotioe and comes u a matter for observation, 
and might be a ground for poatpomng tlie tnal [B r. Flannaga/n (1884), 16 t/ux, 
0. a403) 

M Under the Indiotable Offences Act, 1848 (11 A 19 Viot e 42), s. 17 

W The Indictable Offences Act, 1848 (11 A 12 Vict c 42), s 17, which tiow 
goveme the sdmissibibty in evidmee of deposiUoxM taken nndw that Act, < on- 
wna so proviaion for the depoeitaod being read, if a witnesa is kept ont of the 
Way the piueursment of the defwidant; but if a witoeM is so kept out of the 
way, ioat vt a Broand In' the depottUon b^g used against the defendant who 
pconnes the &enea of the witness, but not against any other co-defendwt 
whom no MBty to the nrocnrmg (A ▼ Aea0(1881}, 17 Q. B 238, see A. «, 
Auden (IWfo), 7 Oox, 0 O. 68, 0 0. E ) 
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Criminal jlaw and Pbooedubk. 

signetl by the jnstiees by or before whom it purports to have been 
taken, may be read m evidence without farther proof (a). 

The deposition mast have been taken at an mqmry into the 
same transaction as that which forms the subject-ma^r of the 
trial, but the charge need not be the same (b) 

711 The depositions of witnesses taken before a coroner's jury 
may be used in tlie cross examination of the witnesses who made 
them, but cannot bo used as direct evidence except to contradict 
tho evidence of such witnesses, when such contradiction is 
permissible (c) 

712 The statement taken by a justice (d) of a person dangeiouslv 
ill may be used in evidence either for or agamst a defendant on his 
tnal without further proof, if it purports to be signed by the justice 
by 01 before whom it purports to be taken and if the court is 
satistiud by evidence that the witness who made the statement is 
dead, or that there is no reasonable probability that he will be 
over able to travel or to give evidence, and that reasonable notice 
in writing of the intention to take the statement was served upon 
tho perbon against whom it is proposed to be read in evidence, and 
that such person or his counsel or solicitor had or might have bad, 
if lio had chosen to be present, full opportunity of cross-examining 
the person who made the statement (e) 

(a) liidictablo OiToncea Ait, 1848 (11 & 12Viit o 42), a 17 As to the 
muHinng of “so ill as not to be able to travel,” see B v Itiln/ (18il), 3 Car & 
Kii ll(>, B V W'ltAer (18'i4), ISJiir 232, B v Cockburn {IHol), Dears AB 
203, B V /My (1852), 6 Cox, 0 0 65 , ^ v (1861). 8 Cox. V C 453. 

Jl V bUj>htnHon (1862), Le & Cu 103, B y Ulmer {185(f), 4 Cox, 0 C 442 
B V /arr«W (1874), L B. 2 0 0 R 110, B v TAom/vton (1876), 13 Cox, C C 
181 , B V CkwcAit (1862) 3E &F 285, R v Wellniga (1878), 3 Q B L> 
426. OCR By Qoodidlou/ (1879), 14 Cor, C 0 326. R ▼ JBtmei, (1830), 4 
Cox 0 0 441, R y MaretBa {litOO), 17 T L R. 164 The qaestion whether tho 
t\i(Ionoe 18 aufficiont to prove tho oon^tiona piocedent to the adintsaiou of the 
dopusitions 18 one for the determination of the preaiding judge (R y Step^naon 
(1862\ Le & Oa 16.1) The evidence of a doctor to prove illness is not 
imbsponsahle (R v Riley, sujira, B v Welltnqa supra), bat is desirable (see R 
V Wilton, supra, B v RafcAer (1900), 64 J P 808) 

(5) R V Beeston (1854), Dean 0 0 403, R v WtUtanu (1871), 12 Oox, 
C C 101 

(c) See p 385, post The practice formerly was to admit each depositions as 
direct evidence, if they were taken in the presonoe of the defendant, eee R v 
Biqif (1806), 4 P &'F 1085, Taylor on Evidence, 10th ed , I, .872 The 
coiouer's depositions must be signed by the coroner and also by the witness 
(Coroners Act, 1887 (50 & 51 Tict o 71), e. 4 (2)). In R v BuUtktr (1900), 64 
d V DAKiiiiia, J, u reported to have said mat coroners’ depositions now 
stand on the same footing as depositions taken beforejustioes, and that the pjro> 
visions of the Indictable Offences Act, 1848 (11 ft 12 Viot o. 42), 8 17, apply to 
them Bat those provisions, being expressly confined to cosee of depositions 
before justioes, cannot, it seems, apply to depomtionB taken before a coroner 

{(^ Under the Ckinumd Law Amendment Act, 1887 (80 ft 31 Yiot c. Sl^i 
S, 6 (see p 327, ante) 

{•) litd Sm R. V Peaeotk (1870), 12 Cox, 0 C 21, R v Qmgley (1868), 18 
L.T. 211, R V SAwmer (1886), l7QBD 323,0CB,RLv CWtw (1904), 
21 T Ij. B 87 , R T. Sea, Tma 20tih December, 1888 p 10 A statement of 
a dying person taken at a hospital in oomnlianoe with the requirements cd the 
Indiotaole Offonooe Act, 1846 (11 ft 12 Yict. o 42), e 17, may be admitted 
in evidenosi although it is not admienble nnder the Cnnunal Iisw Amend- 
ment'Aot, 1867 (iti> ft 31 Yict o 35), a 6, see R v. Katz (1900), 64 J P 807. 
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713. The deposition of a child taken under etatutory aiit1)o- * 
rity (/) 18 admissible m evidence for or against a person acoused of The 
oertam offences with regard to children (p), if the court is satisfied Heaii^ 
by the evidence of a legistered medical pioctitioner that the 
attendance before the court of any child m respect of whom the of a^ud. 
offence is alleged to have been committed would iii\ ol\o serions 
danger to its life or health; such evidence is adniitHiblo without 
further proof, if it porpoi ts to be signed by the justice by or before 
whom it purports to be taken, and if it is proved that leasonable 
notice of the intention to lake the deposition was served uixin tlie 
person against whom it is proposed to use it as evidence and tliat 
that person or his counsel or solicitor had or might have hud, if he 
had chosen to be present, an opportunity of cross-examining the 
child (h), 

714 When the counsel for the pioseciition has called all his Glow of 

witnesses and the defendant or his counsel has had an opportunity tht 

of cross-examining them, counsel for the prosecution generally puts 

m the statement of the defendant made before the justices and closes 
hia case 

Sttb-SlcT S — Th» Df/enre 

715 The defendant or his counsel may thereupon submit that Submiation 
there is no case to go to the jury or that there is a vaiianoe that 
cannot be amended between the indictment and the evidence 

716 If there is no such submission, or if it la made and decided n^rcndaut 
agamst the defendant (t), it is for the defendant at this stage, ‘ 

if he wishes to give evidence but calls no otligi witnessos, to give * 
his evidence If the defendant goes into the witnoss-box, he in 
liable to be cross-examined (A.) on bolialf of the prosecution, and 
also by or on behalf of any co-defendant with whom he is being 
tiled and to whom his evidence is ho8ti1e(/) he may then be 
re-examined by counsel or by himself 

(/) Children Act, 1008(8 Edw 7,c 67)(seep 328, , ludictableOiTonces 

Act. 1848 (11 A 12 Vict c 42), a 17 

( 7 ) If, oiIt>nic« of cruelt> 'within the meaning of the (’hildron A«t, 1908 
(8 Edw 7 , c 67), or unj of the offonceu ineutiontd in the Tiret Schediilu to that 
Act (eeo these sot out p 408, jmt) 

(ft) Quldren Act, 1908 (8 Kdw 7, 0 67), a 29 As to other instances of 
depositions in criminal tnalB, see note (ft), p 387, poU 

(t) The judge ina^ of bis own miiiaiive stop the case if be thinks there is no 
evidence to go to the jury but ho need not do so (A v Oforge (1908), 26 
T L B 66 , (i C A ) If there is such a eubmuHnun and thore is no oasetii go 
to the jury, it is the dutv of the judge to direct a verdict of not guilty (A v 
L^h (1909), 2 Or App Rep 72) 

(ft) Cnmuial Evidence Act, 1898 (61 A 62 Vict 0 36), 8 2 As tothebinitof 
such a oross-ezaminution see p 404, jwat As to a prisoner reading a siate- 
inent m the witness-box, or having a statement read for him by someone r 
seeA T (1909), 2 Cr App Bep 171 A piisoner should be distindly 

told that he has a nght to give evidence on his own behalf (A v Warrtn (I'Mi'i;, 

23 T L B 633} 

(0 A. V Hadwm, [1902] 1 E B 982, 0 0 B If a co-defendant agunst 
whom the defendant oas not given evidence, puts questions to the doiondant oa 
the oo-defeadant*B own briudl, the defmidant becomes a witness for the defemos 
of the oo-defend^t who so examines him (A v. Bvtrdttt (1866), 6 Cox, 0 OL 
468. 460, 0. a B.) 
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717 At the elose of the defendant’s evidence, if the defendant 
18 the only witness for the defence, or if he does not give evidence, 
at the close of the evidence for the prosecution, counsel for the 
prosecution may, but only when the defendant is represented 
counsel, sum up the case for the proseention, and in so doing may 
comment on the evidence of the defendant, if he has given evidence, 
but if he has not given evidence, may not make any comment on the 
defendant’s failing to give evidence (m) 

718. After this the defendant or his counsel may address the 
]uiy, and if he calls no other witnesses or has not put in any 
evidence, ho has the last word, unless the Attorney-General or 
SoUcitoi-General is conducting the prosecution , the defendant, 
if he has not given evidence on oath, may make a statement 
not on oath (») 

If there aie more defendants than one, they address the jury and 
croBH-examine witnesses in the order in which ihoir names appeal 
on the indictment, or m any order which the judge may think 
fit (o) 

If a defendant intends to call witnesses other than himself, 
the dofundanl or his counsel must call such witnesses (p) after 
opening hiB case, and these witnesses may be cross-examined by 
counsel for the ptosecuiion (a) 

If thoro are more co-defendants than one being tried together, 
and one co-defendant calls evidence which is hostile to another 
defendant, the co-defendant may cross-examine such a witness (6) 

719 Aftei the witnesses for the defence have giv en their testimony, 
the evidence is closed, and the court will not allow fresh evidence 
to he given, but if any lualtei arises unexpectedly m the evidence 
called by the defence, such a matter may lie answered by rebutting 
evidence on behalf of the prosecution (c) 


(m) Oiimmal Pioceduie Act, 1865 (28 & 29 Viot c 18), s 2, if v Gardner, 
[1899] 1 Q B 160, OCR, Cnminal Evidence Act, 1898 (61 &62 Vict c 36), 
8 1 (1)), see ft T Derma (18W), 4 F & F 842 , ft v Wehb (18()6), 4 P ft F 
862; ft V Budlmd (1865), 4 F ft F 496, ft v Duddttk (1866), 4 F ft F 
497 . ft ▼ nol( heater (1866), 10 Cox, C 0 226 But if by reserving his defence 
botnro the jintices the prosecution have been prevented from investi»tmg the 
case sot up hv the defendant at the trial, comment may be made on that 
oircumstiince (ft v McNatr (1909), 251? L R. 228, CCA) 

(fl) See p 402, poet 

[a) See ft V Bather (1844), 1 Car ft Kir 434, at p 438, ft v BaJ/mr, Timet, 
29^ October, 1895, p 4 

i (p) Criminal Procure Act, 1865 (26 ft 29 Yiot c 18), 8 2 In ft v NiMkon 
1909), 2 Cr A}^ Hop 195, a conviction was quashed by the Court of Cnaunal 
Lnpeal, l)ec8nse witnesses for the defence who bod attended at the tt!ial were 
trad that they were not wanted and went away without giving evidence 
(«} It 18 not usual for counsel for the prosecution to oross-ezamme witneisflM 
to (^wmoter, except when there is a previous conviction against (he defendant 
whd ealla smb witnesnes * 

(6) ft. V K oodi (1S5J), 6 Ooz, 0 0 224 , ft V Burdm (1853), 6 Coz, 0 0 

468, 0 . a R. 

(c) ft T SaenttiXmw'B ftP 666, ft v JFVwrf(1839),4StateTr (k s)86, 
at p 888j ft ▼. flRBl), 14 Ooz, 0. 0 595 If endenoe of good 

eharac^ w callod en behalf of the defendant, the prtWecuhon mayg^ve evidence 
of had character (ft V ft< irto» (1865}, Lo ft Ca 520), but see ft r Buri (1851), 
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720. After the dose of the evideaoe lor the defeiuie« or if any 
rebattmg evidence is allowed to the prosecution, nfter the dose of 
Blush rebutting evidence, the defendant or his counsel may sum up 
his evidence <a), and the eounsd for the pioseoatiou has the right 
of reply (e) 

Sub-Sect 3— /udgc’t Simmwgup, 

721 After the close of the reply of the counsel for tho prosecu¬ 
tion the presiding judge sums up the whole case and the evidence 
to the jury, gives his direction on the matters in issue and on the 
points of law applicable to these matters (/), and may give Ins 
opinion on such matters Although the counsel for tho [>i oseciition 
may not comment on the failure of the defendant to give evidence^ 
the judge, if he thuiks right, may do so ig). 

Sub-Se^T. 4 — I'teiB by Jury 

722 The jury in a criminal tiial may have a view of the Innii 
tn quo, if it IS within the same county as that in which the trial 
takes place and if the court think that a viow would be of service 
to them (/i). 

Sub-Sbot 0 — J iljoia nment 

723 The court may adjourn tho hoaiing of a criminal case 
from day to day or for pait of a day (i) 

During such adjournments, in all cases escopt those of treason, 
treason felony, and murder, the judge may allow the jury to 
sexiarate at any time Ix'fure they begin to oonsidor their verdict (;) 


6 Cox, 0 C 284 It 18 not naiial to give hulIi evidence, oxo< nt lu the cute of a 
previous conviction against the defendant (W v Httyh(» {ItiH), I Cot, 0 0 14), 
fcf) Criminal Procedure Act, 1866 (28 &. ^9 Vict o 18) a 2 
M It IS not usual fur counsel to exorcise this light vi cn the only witnesMS 
caliM no witnessoB to rhnracter If there tire seveial dot. ndants and witniHseu 
are called by only one oi some of them, there is no right m loply excejit against 
the defendants who call evidence {B v. liaye$ (18d8), 2 Moud & B 166, Vf v. 
Trevfttt (1882), 15 Cox, 0 C 289, B v Katn (188‘)), 16 Cox, 0 0 188) 

(/) See Libel Act^ 1792 (72 Geo 3. c 60), a. 2 Sue Jt v AUhilU {UW'), 

2 Gr App Ben 173, B v Htoddart (1909), 26 T B B 612, CCA, and p 4,H, 
post, as hi misairections 

(v) Kept V R , [1894] A 0 060, P C . B v Rhode*, [1899] 1 Q B 77, 
CO B., if a prisoner reserves his defence before the coiumitUug magistrate 
and so prevents the defence set up at the ttial being investigated the proMot utieu 
may oomment on such conduct (B v McNatr (1908), 25 T L B 228, OCA) 
(A) Arum (1816), 2 ChiL 422 , B v Whalky (1847), 2 Oar & Kir 376, It v 
Afortin (1872), L B. 1 0 0 B 378 Such a view may be had oven afior tho 
judge’s summing up (B v MarUn, tupra) If a view is desired m unothor 
county, the indictment must be removed by letfwran (sto < luwn Office Bub^i, 
1906, r 13, B V Gv* (1908), 72 J P 504) 

(0 R V Castro (1874), L B. 9 a B. 360, at p 366, B. v Hardy (1791', 21 
State Tr 199,418, by a fiction of law all the days dunue which one osma nr 
seeauKiB lasts are treated as one day, but see Whitaker v nmhry (1862,, o < nx, 
V 0 109 As to a^ournmtnt for part of a day for the production ol 11 idcrice 
or other <»a 9 Q, see B v Wenbom (1842), 6 Jnr 267 , R v. /'’w/rr (J 848), 

3 Oar 4; Sir 201 , R r Fernanda (1861), 2 F. ft F 862, a , B v 'Jenput 
(186% 1 F. ft F 381, B V Parr (1862), 2 F ft F. 861, B. v (1804), 4 
F ft F 900; but see now Junes Detention Act, 1397 (60 Viot c 16> 

(j) Junes Detentioa Act, 1897 (60 %ict e, IS), i. 1 In cases when the 
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Svb-Seot 6 —Dmhargt of Jury *n the Oourm of a Trtal. 

724 Thojuclgehas power, tvhenever he deems proper, to discharge 
a jury in the course of the trial, and to swear a fresh jury and 
Ixgin the tiial of the case again He is the sole judge of the 
propriety of such a couise (il) 

Jf a juror is incapacitated, the jury may be discharged and a 
fresh jury called, who may be the remainder of the former jmy with 
another added to their number, but the defendant should be given 
bis challenges afresh (1), and all the jurors should be resworn; the 
witnesses should be resworn and their oral evidence taken agam (m). 


Sub Sect 7 —Vcrtiirf 

Veidict. 725 At the close of the judge’s summing-up the clerk of the 

court directs the juiy to consulei their verdict They then confer 
together, and if they appear to have made up their minds, the clerk 
of tlie court asks them whether they are agreed on their verdict 


judge has no power to allow the jury to Boparate, if the jury do separate in 
the course of the proceedings, the lesult M to make the tiial bad, and toe proper 
oouiso IS to discharge the jiirv and swear a fresh one and begin again (H r 
(1807), 10 Cox, 0 0 oTd) 

(k) This loursewas puisiusl in A v Slrivnson (1791) 2 Loach, o46, JB v 
>SVrfe* (1H2()), 2 0 & P 41 d (prisoner ill) if ▼ fim/ierf (1704), 2 licarh, 620, 
ff V (1812) liuHB Ac liy 224 (juror ill), if v A'in/ofA (1716), Fust 16 

(^whero at tho lequest of the defondaiit a jury was discharged in uidei that the 
clofondant might withdraw a plea of not guilty and plead to the junsdiction , 
gmere, whi thoi such a course would now oe followed, seep 355, ante) , It v 
hivkea (18JJ), 6 (' & P 151 (the tnal was postponed at the request of the 
iloiuuduiit owing to tlie absence of one of his witnesses) B ▼ FhtUtpa (1668), 
11 Cox, 0 C 112 (wheio a juior who had not been summoned was sworn, and 
steo It V Vf^ca//cn848), 3 Ciox, C 0 2*20) It v d/nnae (1892), Boscue, Criminal 
Lcidonco, lith eo , 189 (juror unliiwfiillj separating linuBeil from the jury 
and mingling with the public) It seems that it might bo a good reason for 
discbuigiug the jury, if undue practice hud been iisM to keep witnesses out 
of the war, or to uiditenco them in giving or withholding their evidence or 
wlioi-e witnesses aio piorented from giving evidence by sudaoii accidents (see 
It \ Chat Uauorih (l&hl), 1 B £. S 460, per CoOKBUBN, CJ,atp 604) But 
it is not a good gioiind for discharging a jury meielv that evidence for the Crown 
IS not foi thconiiiig oi that a xnateiial witness for the Crown lofuses to give evi- 
domp(/f T /eim(1909),78L J (K b)722 0 0 A. , B v Charleaworth, aupra), 
01 that the piisoiiei has a relation on the jury (B v IVardie (1842), Car & M 
(> t7) It is not a suihcieiit giound for discharging a jury that a matenai adult 
w ltIlc^s IS not Buthc lentlj acquaiiitod with the nature and obligation of an oath 
Whoie III miih a case a judge dtsoharged a jury that the witness might have an 
(ippnrtiinitv of being instructed, tho judgfi> considoied that the discharge was 
iiapio]ier (li v liWf (1825), I kfood G 0 86) As to the discharge of a jury 
who cannot agree on their verdict, see y 12 (1866\ L B 1 Q. B 289, 

thtil , 390 Kx Ch , and p 374, post The discharging of a jury is in the disAre 
tion of tho judge and his oxiroise of the discretion is not subject to renew 
(12 V Lneta, supra) As to irregularity m the proceedings not disooveied till 
after yordict, see A v 3/urjthv (1869), L B 2 F C 535 

(t) Jt y Ltiuarda, aupra, B y Been (1842), 2Mood ft B. 472. 

(m) In if V Itertrand (1867), L. B. 1 P 0 520, the Fnyy Council expressed 
an opimon that in n case of felony, when a jurj who could not agree on their 
verdiot had been discharged and a fresh jury sworn, it was irre^ar for the 
judge, even X' ith tho i onsent of the defen^t, to read oyer fbom his notes tho 
eviimnos giyen Iwfoie the meyioos jury, this was the couise followed m A y 
Beere (1813), 2 Mtxid & B 47^ and m B. y Mmaon (1903), 67 J P. Jo 267, 
hut Sie A y Lau rence ^1909), 25 T. L B 374 (felony), and in A v. Aesfer 
(1836), 7 C. ft P, 495 (misdemeanour). 
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If the foreman says "Tes," the clerk of the court asks them Rrit.44 
whether they hnd the defendant guilty or not guilty, and thev The 
deliver their vcidict through the mouth of their foioman (n), and Heu^. 
the verdict is recorded (o) 

The verdict may be either a general verdict of guilty or not Differvat 
guilty on the whole charge, or a verdict of guilty ou one of Si,? 
the charge and not guilty on another part, or a Hpocial verdict 
which finds the facts of the case and reserves tho legal mferenoe 
to he diawn from them lor the judgment of the court 

If several defendants are tried together, the jniy may Hnd one or 
more guilty and others not guilty (p) 


726 A jury cannot at common law convict a defendant of an 
offence of an entiiely different chaiacter from that uaniod m the 
mdictment (q), f q, if the chaige is one of felony, they cannot at 
common law find the defendant guilty of a misdemeanour, and 
if the charge is a misdemeanour, they cannot find a verdict of 
guilty of a felony 

They may, however, at common law, convict of a cognate offence 
of the same character but of a loss aggravated nature, if the woids 
of the indictment are wide enough to cover such an offence (r) 


Conviiittor ot 
defendant 
ti{ an ofEenoa 
different from 
that charged 
in the 
tndictnwat. 


(n) See H V Wooller (1817), 2 Stark 111 In general the onaont of all th« 
jury to the verdict pronounced by the foreman ui their presence and hearing 
'Will be oonoluaively inferred, aftter, when it u unceidam whether they all 
hoard the verdict (lotd) If a verdict is pronounced and one of tho lury la fki 
drunk or otherwiM incapable that he cannot or does not ofisent, a cnnvictiou in 
Buch a case would, it eeenui, be bad (see £,’x partf Mnrrtg (1007), 72 J P A) 

(e) See 1 Ohitty, Onminal Law, 0J6, for the form of entry In a nua- 
demoanour by consent of the defendant, the verdict lua'v be pninonnced out of 
court, e 9 , at the judge’s bouse (Jt v Wood/tdl (1770), 20 State Tr H0&, 90.*)) 
As to amending a veidict aftor entry, see A v Fimrr (IH40), 12 Ad & K1 317 
(p) See as to joint reoeive». Larceny Act, 1861 (21 ^ 2^ Yict r 06), s 04 
On on indictment for a not against three or more, if he jury acquit all but 
two and find two guilty, the verdiot amounts to an acquirtal of tho two, unless 
ffie indictment charges them with having mode a not with other persons not 
bangtned(2 Hawk P G, o 47, s 8, /2 v JkacJi (1009), 2 Ct App Itep 180) 
The result is siniitar in a case of conspiracy, if the jury acquit all tho dofon- 
dante but one (R v 2’Acmipion (1861), 16 Q B 832, R v Manntnq 0HHS), 12 
a B D 241, S v Plummer, [1002] 2KB 3J9, 0 0 IL). Where a charge is 
against sevond defendants for oonspinng togetW to do several illegal nets, a 
finding by the jury that one of them is guilty of nonspinng with some of the 
defen&nts to do one of the acts and guilty of oonspmng with other defeiidantR 
to do another of the acts is bad as amounting to a finding that tho defeudnnt 
is guilty of two con^inunes, whereas the cbaige is only of one {(/Connell v 
R (1844), 11 G1 & Fin 165, H L). Where a charge was against eight 
dSfendants for oonspinng to effect certain objects, and the jury found Dimo of 
the defendants guilty generally and four of uiem guilty of com^iring to oJl. a 
some of the objects and not guilty of oonspinng to effect the other obj( r is, 
verdict was held to he bad and xmugnont {O'Conndl r B , ntpra) 
la) B T Thomae (1876), L E. 2 0 (3 E 141 • It v. WoodMl (1872\ 12 
Cox,0 C 240, E.V CatAcreff (1876), 18 Cox, 0 0 109 
(r) B V Holbngheirry (1825), 4 B & 0 329, E v Evmi (1811}, 2 fniiij. 

On an indicbnent for murder a defendant may at common law m cotivk tod of 
"|**^ilaughtrrr {Madealley*$ Com (ICl 1), 9 Oo Eep 66 a, 67 h) ( in n r harge of 
buT^i^ and atealm g at Of Tobbwy, tne jury may find a verdict <>f ciroeny (2 
Hale, I*. 0. 30^ On* a charge of burglsiy with intent to steal th'* jury may 
find a verdict of housebreaking or of stealing m a dwelling-houho or of simple 
larceny (E v Ctmjdon (1828), 3 C & P 41B, E v.EwWftck (1827) 1 M<«*d 0 0. 
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t« 4 In cages provided for by statute a jnry may find a defendant 
The ^Hy of an (^enee different m nature Lrom that charged m the 
■tarin? mdictment (•) 




324, n ) On a charge of honsebroaktng a Terdiot of Bitnple laxceiiy he 
found (R T Diooka (1842), Oar & M. 54J, and see A v beanty (1820), Bum 
& By 416) On a charge of aasaulting, beating, wounding and occasioning 
actual bodily harm the jury may End a verdict of a common assault {R v 
01 (wr (1860), Bell, 0 C 287, R ▼ Yeadtm llSbl), "Le ft Oa 81, and see B ▼> 
Taylor (1869),L E 1 0 0 E 194, and Jf T Boy (1870), 11 Oox, 0 0 605, 
COE), but on a charge of feloinouely woundmg the jury cannot find a 
Tonlu t of a common assault On a charge of aseaulting and having unlawful 
oamal knowledge of a girl the jury may find a veidict of common assault (R 
V GtUhrta (l87oX L E 1 0. C E. 241) On a charge of on mdecent assault the 
may find a verdict of a common assault (R v Boatodc (1893), 17 Oox, 
700) On a charp of publishing a defamatory libel “knowing it to be 
false" the jurj may find a verdict of merely publishing a defamatory bbel 
(Boairrv R (1888), 21 Q. B D 284) On a charge of pOTjury the jur^ may 
Md a verdict of guilty of the common law misdemeanour of taking a false oath 
(R v Ilodtjhifi (1869), LB 1 0 C E 212) If two persons are jointly indicted 
for a joint offence and the jury find them guilty of separate offences, judgment 
cannot be given against both, hut on a pardon or nm« proaequt being entered 
against one, judgment may bo given against the other (it v fiemptUad (1818), 
Eu««8 ft Ey 344) The jury may aoqmt one and find the other guilty (ff v 
Orny (1651), 2 Don 86, ii v Ilendlt (1909), 2 Cr App Eep 33) But on an 
uiduiincnt for huiglaiy and larceny against two, one may bo found guilty of 
the burglary and larceny and the other of the larceny onl> {R v BuUervwrth 
(1823), Uuss ft Ey 520) 

(«) On an ludiclinent for embevalement or fraudulent appbcation or disposi¬ 
tion of pi oporty, the defendant may be found guilty of siinple larceny, or larceny 
os a dork or servant or person employed m the pubho sei vice or pohee, abd on 
an indictment for simple laioeny the defendant may be found ^iltyof emhessle 
ment or fiaudulent applioutiou or disposition of propeity (Larceny Act, 1861 
(24 A 25 Yut 0 9b), a. 72) A defendant on an indictment for false pretences 
may be found guilty, even though it appears that the offence amounted to 
larceny (tlnd, s 88), out there is no proviMon enabling a defendant indicted of 
lun eny to bo found giultv, if the offence amounts to false pretences If a 
person is indicted for robbery, he may be found guilty of an assault with intent 
to rob (tbtd , s. 41) 11 on the tiial of any person for a misdemeanour it 

appeals that the offence amounts to a folony, the defendant is not entitled 
on that ground to he aoquittcHl of the imsdemeanour, hut the defendant 
cannot afterwards he prosecuted for the felony on the same farts, unless the 
court discharges the jury and direots the defendant to be indicted for the fdony 
(Onminal Ptooedore Ao^ 1851 (14 ft 15 Yict 0.100), s 12) Oh an indictment 
luT murder the defendant may he found guilty of concealmeut of the bitth of 
the child alleged to he murdered (Offences against the Person Act, 18bl (24 ft 
2o Yict c. 100), s, 60) On an indu^otit for anjr felony except murdw or 
manslaughter, if the defendant is cbaiged with outong, stabbing, or wounding 
any person, the jury may aoqput the defendant of the felony and find him guil^ 
of unlawfdly cutting, stabbing or wounding (Prevention of Offenoes Act, 1851 
(14 ft 15 Viot o 19), 8 5) On an mdictment for felomously shootmg w& 
intent to do grievous hodilj harm the defendant cannot under the Prevention 
el Oflenoes Act, 1851 (14 ft 15 Yict o. 19), e 5, be fbond guilfy of Unlawdfiil 
wounding (R v J/i/ler (1879), 14 Cox, 0 C. 856). On an indictment for 
maniliiaghter of a person under sixteen, the jury may find the defondant guilty 
of an oSetiLe of cruelty under the Childm Act, 1908 (6 Bdw. 7, o. 67), s, 12 (4)i 
On an u^uument for the feloiiy ef administenng poison or other destnmtive or 
noxtoQp thing so as thereby to endanger the life of such person or to mflicdnpon 
him any gnevous bodily jumni a defendant may be found guilty of the mu* 
demesaoar ol admimstenng |i^ poison eto. to a pemon with mt^t to m^niWi 
affgneve, or annov such person (Offuices agsmrt tha Person Act, 1861 (24 ft 25 
viot q»; 106V a 2«), and see as 23, 34)k If a person M uidiriWt of ^ feliniy of 
the nctyus demolition of buildings under s 11 the Maluaons Damage Aot, 



PaBT V.’^TbIAL 09 iKOIOl'MIHtB. 


111 


727* Where a special verdict (0 is returned, it le lor Ihe eourt iaov.i, 

to draw such mlerence and to direct a verdict of goiltj or not The 
guilty to be entered (a) SoarlaC. 

The jury may also find a special verdict to the effect that the 
defendant a as guilty of the act or omission chaiged against 
him, but was insane at the time when he did the act oi made the Verdict oi 
omission (6). lawnity 


728 A judge is not bound to receive at once the first verdict Becoiuudpring 
which the jury bring m, he may direct them to leeonsidor it (c) wdiot. 

If their verdict is meanmgless or mconsistent, he may i of use to ^ 

accept it If, however, they insist on a geneial verdict of guilty or 

not guilty, tho judge must accept it (d) 

729 If a verdict is entered which is not m accordance with the Cornctioa 
intention of the jury, the mistake may be coriected and a veidict verdiet. 


1861 (21 A 25 Vici 0 97), he may be found guilty of the miadomeanour nt 
riotoual) injuring such buildtntTB (Maltcioua Damage Act, 1891 (21 & 2fi Viui 
0 97), 8 12) 11 a penion le indicted for nipo or for the unlawful carnal know¬ 

ledge of a mrl uioior the a^ of thirteen under a, i of the Oiininal Ijiiw 
A mendment Act, 1885 f48 & 49 Yict o. 69), he may be found guilty of on oSunc^o 
under as 3, 4, or 6 of that Act or of an mdeoeut aanault {tbiil , a 0} On on 
indutmont for a corrupt practice at an election a defendant may be found guiltj 
of an illegal practice (Coiiupt and lllogal I’laotices Prevention A't, 1863 (48 » 
47 Vict c 51), B 52) If a porbop la indicted for any felony or nusdenneanoar, 
he may be found guilty of on attempt to commit the felony or niisdomeaitour 
charged (Onminal Procedure Ac t, 1851 (14 ds 16 Yiot r 100), s 9, see M v 
linMon (1889), 24 a B D d57, 0 0 B , A v Aim/ (1892), 61 L J (M 0) 116 
0 0 A , and A T Tf ilUama, [1893] 1 Q B 320, OCR) But nee A v 
M*l*htr»m (1857), Deoia A B 197, where it was hold that a defendant could 
aot be convicted of an attempt to steal gooda from a houao when there were no 
gooda there This coae la, howovei, oi doubtful authoiitv havinc regard to the 
deciaioDB laet mentioned See alao A t Uonnell (1853) 0 Oox, 0 0 178, A v 
IJapgood and Wyatt (1870). L ». 1 0 0 B 221 

U) beep 371, ante, A v Dudlry HUB D 271,500, A v Hiatnet 

Local Hmrd (1888), 52 J P. 215 

(a) A V h'arnhmmtgh, [1893] 2 Q B 481, 0 OIL, fw PoLl OOK, B, at 
p 486, aee A V ATzy^er (1861), D B 1 0 (J. B 4, at p 6 The judgw cannot 
aak the jury whether thi<i brdieve tho evidence for the piuaecuUoii uiid, on tbmr 
Baying they do, enter a veidic t of guilty (A ▼ Far)ilntrmajK »upra) ll la doubtful 


verdict (aee A v Jameton (1890). Shorthand Notea, p 396, where a verdu't of 
guilty was extracted by thia moans from an unwiIUng jury. See O'Brien, 
Liib of Lord Bueaell of Aillowen, p 282) If. after the jury have given a apoiiul 
verdict, the court enten a general verdict of guilty, an appeal will lie to the 
Qourt oi Cruumal Appeal (eee Criminal Appeal Act, 1907 (7 £dw. 7, c 23), a 5 
(3), see A v Knight ^1908^ 1 App Bep 188, A. v Mturktad (1908), 1 Cr 
App Bep 189). If no genc^ vcgrdiot u given, it aeema that the proper ouiirMo 
M to move the record into the Ejng'e Bench Diviaion (aee A ▼* DadUy, tu]>rn) 
It the finding oi the jurv is ambi^oue or inconaietent, and a verdict nt gudty 
hee been mitcied on it. the oonviotion will be quashed (A. v. Oroi/ fieOl), 
nOox.O 0 299. 0 0 B.). butaeeA v.Acteh(1909),25T L B.40I,0 4- 

ih) Trial ol Lonatioa Act, 1883 (46 4 47 YmL o 38), a 8 (1) The em<ct of Uiw 
verdict 10 thut the court order*! the defendant to be 1^1 m cnatodi aa a cnnuniu 
luostio till the Kiag's pleaanre ahall be known (see p 242, ante) 

(«) A, V, Meaaif (18/52). Le & Ca. 213 

(<0 A V at p. 216. per POXJUKIK, OB . JL v Iradoa (1881), 

I0. A Ok. 81 . 


, Shorthand Notes, p 396, where a verdu't of 
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* entered in accordance with their intention, or they may retire and 
The reconsider the question and bring in another verdict (e). 

Heanng 

3“^^ cannot in court within a reasonable time agree 
of jury un their verdict, they may be ordered to retire to a room, and a 
bailiff IS sworn to keep them apart (/) They must not separate 
fiom the time when they have been directed to consider their 
verdict until the time when they deliver their verdict or aie 
discharged (g) 

If the jury cannot agree upon a veidict, they may, at the 
discretion of the judge, be discharged without giving a verdict, but 
such a discharge does not amount to an acquittal, and the defendant 
may be tried agfiin (h) 

731 If the verdict is one of not guilty, the defendant must be 
immediately discharged, unless there is another indictment against 
him on which it is proposed to proceed (i) 

If the JU 17 find the facts m a special verdict, the defendant may 
be detained m custody or admitted to bail until judgment is 
given 

If the verdict is one of guilty and there is another count m the 
indictment against the prisoner chaiging him with having been 
pieviouslv convicted, he is airaigned on that count If he pleads 
not guilty to the count alleging a previous conviction, the jury, 
without being leswoin, are charged to inquire conceinmg the 
alleged picvious conviction, evidence is given to prove it (4), and 
the jury give their verdict on the count alleging it. 


hjMhsrga 
if JWy CBDDOt 


Verdict of 
iiot guiliy 


Special 

verdict 


Prevjoui 

flonriction 


(«) R V Partin (1824), 1 Mood 0 0 45, i? v Votlden (1853), Dears 0 0 
22U (where the correction was made when the defendant hod been diachargod 
and nod left the dock, and the pnanner was bionj^ht back and sentenced) 

(/) 2 Hale, P 0 296, 297 They may, at the discretion of thejudgo be 
allowed the use of a hre when out of couxt, and may be allowed leasonahle 
infroshmeiit to be prouued at their own expense (Junes Act, 1870 (3J & 34 
Yiot 0 77). 8 2.1) [u ^ V hiwton (1849), Id Q ]i 716, at p 7J5, ItoLKB, B , 
it seems lulowod a burgeon to attend one of the juiora 
{(/) 4 Bi Com 354 

(A) WvMor V R (J866), L K 1 Q B 390, E\ Ch , if v A’eu-<o« (1849), 
13 Q B 716 If a verdict is so insufficiently expressed or so ambiguous that a 
judgment cannot be founded upon it, it seems that the court may discharge 
the jury and awaid a vmvrt de noio (see Jl v Murphy (1869), L B 2 P U &do, 
at p 64S, and compare Ji v WiMMifall (1770), 20 State Tr 895, 903, 017). 
Qmrr, whether any court except the court of trial now has the power to 
award a venire de novo Tbe Court of Ounmal Appeal has no such power, see 
Onnunal Appeal Aot, 1907 (7 I'dw 7, c 23), s 20 (1)), and p 433, poet * 
(t) Ghiol l4e8 Abolihun Aot, 1815 {5o Oeo 3, o 50), ss 4, 5, B, 13, Oao! 
Few Abolition Act, 1845 (8 A 9 Yict. o 114), Mee v CrutLahank (1902), 20 
Oex, 0 0 210 A defendant on a charge of misdemeanour u, on acquittal, 
entitled to a copy of the record (3 Russell on Onmee, 6th ed, 463) On the 
qaeetMm whether a defendant aoqmtted on a diarge of felony is entitled to a 
copy od the record the authontiea are oonffiotmg {R v Brangan (1742), 1 
Leach, 87, (jrtoenvelt r Burrell {IG&l), 1 Ld Bajm 252, Broumev Gumming 
(1829), 10 B *C 70) 

(A) This IS usually dono by, producing a oertifioate of the oonviotion under 
the hand of the derk of the court or other offioer having the custody of the 
leconlevof the court where the oonviotion took plaoe (Evidenoe Aot, 1851 
(14 & 15 Yiot. & 99), s 13), and by coBing a witness to prove that the peraon 
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SvB-SEXfT 8 — Me^ta and Arred ^ Judgment. 

732 If theie 18 no count allepiing a previous conviction, or if 
there 18 one and the juty have given their veidiit on it, the court 
m charges of treason and felony demands of the pnaoner whether 
he has or knows anything to say why judgment should not be 
pionounced against him (0 

If the defendant is a female and she has been found guilty of a 
capital charge, she may allege that she is quick with child, and 
thereupon a juiy of twelve matrons must be impannellod and 
bwoin to try whethoi or not this is the case This they do by 
inspection of the defendant, but it is usual to give them the 
assistance of a surgeon m their examination If the juiy of 
matioiia finds that she is quick with child, the court respitos tlie 
offender until she is delivered of a child, or until the expiration of 
the ordinary period of gestation (m) Upon her delivery, or when 
such time has elapsed, unless she has been reprieved by the Ctown, 
she should again be brought into court and asked whether she has 
anything to allege why execution should not be awarded (n) It 
Mould Boem that she cannot then allege a new pregnancy (») 

733 Any prisoner may, by himself or hia counsel, move the 
couit in ariest of judgment 

The giounds of this motion may be an objection appearing on 
the face of the record, such as wont of certainty in the mdictment 
or omission or in&nihcient statement of some material allegation, 
wheie such defect is more than formal and has not been amended 
or cured by verdict The granting of a pardon aft«r the ariaign 
ment is also a ground for moving in arrest of judgment (/>) 

The court may itself without motion arrest judgment, if it is of 
opinion that no offence in law is disclosed in the indictment (q). 

If judgment is arrested, an acquittal is entejcd and the defendant 
IS entitled to be discharged, unless there is notber indictment 
against him, but the acquittal is no bar to a frcBh indictment (r). 

734 If judgment is not arrested, it may on good grounds be 
respited, except in the case of a conviction lor murder (s) 

mentioned m the conviction is the same person as the defendant (see £ v 
Jhabhle (1909), S3 Sol Jo 4rl9) 

(l) Thia is called Uie oilonAtus In misdemeajiours the defendant is not 
oalleil upon (1 C^tty, Onnunol Law, 6o‘2) For form, of the allocutua, mh 
4 Qhitty, Omninal Law, 364 

(m) 1 Chitty, Criminal Law, 739 , Jl v .Boynton (1702), 14 State Tr MW, fill 
SeeB y IFiyc/ier/ry (18J8). 6 C &F 262, B v ifunt (1847), 2 Cox, C C 201 , 
Taylor, Medical Junspmdence, Vol n, 39 

(n) 1 Hale, P 0 369 

(o) 30o. Inst 17, 2Hawk.P O,o 31, a 10, 1 Hale, F 0 J69, 

418, see also 1 Chitty, Criminal Law, 760, 761 

ip) See note (o), p 333, ante A drfendantmust be m court when a mof um in 
arrest of judgment is made (B y Spragg (1760), 2 Burr 930) 

(v) B V Wadding (1800), 1 East, 148, 146 As to the elloct of th*' re[a»l 
of a statute on which an indictment was founded, see B y (1831), 

Dean 0 0 3, B v Jfatcynn (/nAaftitonts)(1838), 3 Ad & KI 496. B. v. 
JfeKtnne (1820), Itosa* ft By 429 

(r) Vauaft Caae (1691), 4 Co Bep 44 a, 43 a 

(«) Keen y B (1847), 10 ft. B 928, stat 1 Edw 6, c 7, a 6 Judgment on 
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Sub-Bxct. 9,—Jvdgmni. 

735. If judgment is not arrested or respited, the oourt proceeds 
theu or subsequently to deliver judgment 

In cases of treason and felony the defendant must be present 
when judgment is given (0 In cases of misdemeanour tdie 
presence of the defendant is not necessary, but is usually required, 
unless the judgment is merely to pay a fine, or there is good cause 
for hiB absence (u). 

Before judgment is given, the court may, m cases where the 
court has a discretion as to what punishment it shall awaid (it?), 
heai evidence for the Grown or the defendant on the question what 
punishment should be awaided {x). 

Judgment must be pronounced oially m open court, if there is 
only one presiding judge, the judgment is pronounced by him, 
m trials at bar the practice is for the senior puisne judge to deliver 
judgment (a) 

If there has been a verdict of guilty on more counts than one, 
the propel comse is to deliver and enter up a sepaiate judg¬ 
ment on each count (b) 


convictiou foi iiiuiilei cannot bo respited (OfFonces against the Person Act, 
1801 (21 & 23 Yiot. c 100) 8 2) In cases to wluoh the Judgment of Death 
Alt, 182d 34 Qeo 4, o 48), applies (i «, oflfeuoes uudei tiie DookyardB etc 
Protoition Act, 1772 (12 Qeo, 3, o 24), and the Piracy Act, 1887 ^7 Will 4 & 1 
Vu t c 88), B 2), if the court is of opinion that the oneiidei is a fit and proper 
pel son to be recommended to the royal morOTitho court may abstain from 
prououiioiiig judgment of death upon him, ana may order the judgment to be 
enteied on record (Judgment of Death Act, 1823 (4 Geo 4, c 48), s 1, 
Control Onmiuol Court Act, 1837 (7 Will 4 & 1 Vict c 77), ss 1, 3— 7) 

(f) e v.Hethell (1696), 1 Ld Eaym 47; i? v ffarns (1697), 1 Ld, Raym 
267 

(m) R V Narwood (1738), 2 Stra 1068, R v Wtlhama (1870), 18 W E 806 , 
R y Con$tobl9 (1826), 7 Dow & By (K B) 663, if v Ktnglake (1870), 18 W R. 
806 Jl V Soltz (1826), 5 B A C 334, S v. f Woodward (1881), 4 CAP 540, n , 
if T Ohiehutcr (1831), 17 Q B 504, n It the defendant is absent without 
good oanse, a warrant may be issued for his arrest, and if the proceedings are 
in the ICing’s Bench Division and he » under recogsiaonoe to appear and 
receive judgment, the recognisance will be estreated and a warrant issued for 
hiB arrort (if v Chichrater, supra) 

(u) The oourt has no disoretioq in oases of murder (Offences agamst the 
Poison Act, 1861 (24 A 25 Tict c 100), s 2\ or treason (Treason Ao^ 1814 
(M Geo 3, 0 146), s 1, but as to ohildien see Children’s Act, IMS (8 
Kdw 7, e 67). s 103), or of offcuoea against the Dockyards eta ProteetKHi 
Act, 1772 (12 Qeo 3, a 24), s 1, or of piracy (Offences at Sea Act, 1536 {X 
Hen 8, a 15), s 2, stai (1696-9} 11 WilL 8, c 7, ss 7, 8, Piracy Act. 1837 
(7 Wdl 4 A 1 Yiot. c 68), s 2, out judgment for offences against the Dook- 
ywls etc Protection Act, 1772 (12 Qeo 3, o 24), and the Piracy Act, 1837 (7 
Will. 4 A 1 Yict a 88} may be recorded mstead of bemg pronounced) In al] 
other oases, it seems, toe court has a discretum witiun owrtiua limits. 

(») See /? V Dtgnam (1837X 7 Ad A El 693, M v G(»(1831),4 0 AP 
538, AM, £ y (1788), 8 Term Hep 426, £ y lAagd (1832), 4 B A 

Ad. 136. Croan OfBoe Bides, 1906, r. 170, r SXUt (1826), 6 B A 0 145, 148 
Aa to svideDce of character and pierioas oonvietioa see p 402, posf 

(а) Saa R V. jbvncA (1906), 10 T. L B. 163. at p 176 As to teooiding 

jud^eiaA af death, aee As t^udgments by jusboes of mst pn«M in 

treason and fslonv, see atat (l4S5) 14 6, a 1 

(б) Sae Carnal v. R (1849), 11 a B 799, 0 ConnOt y. R (1844), It OU 
ft Fu. 1.15. U L . Outro y R (1884 6 App. Oas 229. 
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786 After the jadgtuttit has been pronounced, h minute of the Bbot. < 
judgment la enters on the indictment end in the book kept for that The 
pni^se by the clelrk of the coort(e). ^ Heitlag. 

Q^e court may at any time during the same assizes or aeseions of 
before the judgment has been entered on the record vaeato the judgmaat sui 
jud^ent passed and substitute another (d) 

When the judgment has been entered on the record, it cannot be 
altered, but can be reversed or amended by the Court of Criminal 
Appeal (e) 


Part VI.—Evidence in Criminal Cases. 

Sect 1 — Qenetal Rulet. 

737. Theiules of evidence which govern the pi oof of facts in a Generdnie 

onmmal trial are substantially the same as those winch apply in Jj®’****®^ 
a civil tual(/), bub there are some particular points of difleience orfJSSf 
arising from the sjiccial natuie of ciimiual proceedings ftnd inolril 

The rules of evidence may be classified under thiee main heads, 

(1) those which deal with the burden of proof; (2) thosu which 
deteimine what facts are lelevant, and must or may bo proved; 

(8) those which determine the method of proof All these points 
are questions of law to bo determined by the judge, while the weight 
of any facts pioved, if a case is left to the jury, is a question for 
the jury to determine 

Sub Sect 1 —Tht Burdm of Procf, 

738. In order to decide on whom the burden of proof lies, it is Burden of 
necessary to consider what is the issue or point in dispute. The 

issue IS determined by the pleadings. 

In ciiminal pioceedings the piosecution mthe indictment alleges 


(c) It appearu that a funnal judgment m not drawn np, except whflti the record 
IB made w for the purposee of a cerhoran or writ of error (HU'phen, llielorf 
of tibe Criminal Law, Tol 1, 309} But wnie of error are now aliotiahed 
(Onmmal Appeal Act, 1907 (7 IMw 7 a 28), e 20 (1)) Asio entry of judg¬ 
ment, see Campletl y It (1849), 11 Q It 799, ffConwll y R (1814), 11 
CL ft Fm I6d, H L , B y Pvwdl (1831), 2 B ft Ad 73, RyalU y R (IMS), 
11 Q B 781, 798, Oregory y R. (18S0), 13 Q B 974, Bx. Oh , TMhnony v H 
(1861), 17 a B 817 

id) R r Pttee (1803), 6 East, 323, 328, B, y. LHoeiiUtihireJaHtrft (1813), 1 
){. ft 8 443 

(e) R y JPosc (1866), 10 (Jo*, C 0 302, B y /Tom (1883), 16 Co*, C C 
205, C 0 B , B ♦ Tumor, j[1904] 1 K B 181, COB, see Criminal Appeal 
Aot, 1907 (7 Bdw 7, o. 23), M 4 (o), 6 As to tee grounds on which judgux itt 
may be aet aaide, see p 434, pod 

{/) A-‘0 y. Le Merchant (1772), cited in B y. fToboft (1788), 2 Tfum lti>p 
202, n , B y Bttrdett (1820), 4 B ft Aid 95, at p 122. B. y WuU<i< iIM7}, 
2Stark. 116,136, B,y Afarpfty (1837), 8C ftP 297,806, Ay Frau .of 1874), 
^ B 2 0 0 B. 128, at p 133. As to tea Mneral ral«i of ey]d'<nrf>, o titio 
SvxnairaB. It is a rum of pmdenoe rather tesa law that r^quircx men* 
•tnngent iwoof in cnininal than in dyil oases (B y WhUe (ISfu). 4 F ft P. 
383, B V Bo3«o« (1823), 1 I«w 0 0 261, B w. Blandy (llVI), 18 Stale Tr. 
ills, pw Lsqob, B , at 1180) 




878 


V/BIMIKAL Law and Froobddsb. 


Skov 1. 

General 

Bnles 


He who 
affirmii mant 
prove 


certain facts The defendant is called upon to plead to the indict* 
xnent If he pleads gnilty, he admits that he is guilty of the offence as 
chaiged in the indictment, but not necessarily the truth of the facts 
stated m the depositions (g) If he pleads the general issue, t not 
guilty, he denies all these facts and thus raises the issue whether the 
facts alleged m the indictment are true or not A defendant may 
also plead one or more of certam special pleas (a), by which he 
afiimia that certain facts are true, the prosecution then either 
traverses or admits the special plea 
The general rule of evidence is that he who affiims must 
provo, therefore, a defendant who pleads not guilty throws upon 
the piosecution the burden of proving that the facts alleged in the 
indictment are tine, and, if he pleads a special plea and the prosecu¬ 
tion traverses it, the burden is upon the defendant of proving thal 
the facts alleged m his plea are true 


Sur.Spcrr 2,—Iielevant I'ads 

Facta that 739 Apaity can only prove facts relevant to his case, and it 
18 only the paity on whom the burden of proof lies who is bound 
to prove any facts at all 

In all ciiminal trials, where the defendant pleads not guilty, the 
burden of proof is on the prosecution, who must prove the facts that 
aie alleged in the indictment, and may prove any other facts which 
help to piove those facts H the prosecution does not give sufficient 
proof of the alleged facts so as to establish a pttmd Jacie case, the 
case must be withdrawn from the jury and a verdict of “ not guilty ” 
duocled (b) 

The defendant, unless he pleads a special plea, need not give 
any evidence at all, he may content himself with attempting 
to destroy the case for the prosecution or to prove his own inno 
ceuce by cross-examination of the witnesses for the prosecution 
It he adduces evidence, it must be relevant to his case, that is, it 
must tend to dispiove the facts alleged by the prosecution or to 
piuve bis own innocence. 


Proof of 
Civjms dfhft% 


740 The prosecution must first give satisfactory proof of the 
cotjms ddicth t e , must prove that the offence charged has been 
committed by someone (c) The prosecution must then prove that 

(p) '=*00 II V Rilfi/, ri896] 1 Q B 309, COE, per Hawkxnb, J , at p 318 
{(i) /> 9 , a plea to the junsdictioo, of autr^ota eoneict or autre/ma acqmt, of 
a paidoii, of justification m libel and of an obli^tion to repair a h^hway 
ratsone tenura, see p 335, ante. A defendant may also demur to the indictment, 
but uns onh raises an issne of law, not an issue of fact 
(5) See V Staddart (1909) 23T L E 612, 0 0 A- * 

(0 See2 llale,r 0 290, ^ v £urdctt(1820),4 B &Ald 9fi,atp 162, A^wns 
V. A’wim (1790), 1 Hag Con 353,^ Sir Wixxiam Scott, atp 105 Theeorpiu 
deficit may be proved by direct evidence or by irresistible grounds of piesomphon 
(t5ud). It H doubtful whether it must be established by some evidence other 
the xuMe oonfossion of the Accused (I PhiUippe onEvidenoe, 10thed 406 Jt v 
Fiaharfy(mi),'2 Oax ft Kir 782, Ev (1789), 1 Leach, 311,’ E v 

in«te (1828), Russ ft Ry 508 , A. v. FaUmar (1822), Buss ft Ry 481, H. v. 
Tipa-t (1828), 2*188 ft By 509, A. V Fidrt^e (1821), Enss. ft Ry 440, JS r 
Tape (1831), A C ftP lh7, Jf t Rurfon (1854), Dears G C 282, £ y 
(1831), 3 Rnseell on Onmi s, 6th ed, 478, n , per Pattesox, J , J? v SuUifft 
(1850), 4 Cox, 0 C 270. V f/nJiies (1873), 8 I R. 0 L 50. per FnzoKEAiii, 
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(be d^endant is the person who committed the offence charged 
Any ^ts which affirmatively prove either of these propositions 
are lelevant evidence for the prosecution (d) 

All the details of the allege criminal transaction are relevant 
to the case for the prosecution as bemg part of the ic» tfesta and 
should be proved. 


J, at p 57 , Jt V SuJhvan (1887), 16 Cox 0 0 847) In cLargeR of murder or 
manslaughter a couriction con no\er it saems, toko place nnloflu the b(^y of the 
person Whom the prisoner u accused of having murdered is found or Iheio is 
evidence, either direct or circumstantial, of the death of the person oaid to be 
mmdered (see 3 Co Inst 232, 2 Hale, P 0 290; JR v J!?ou>ntnfi(1822) Wills 
on Circumstantial Evidence, 5tb ed , 240, Jl v Ihndmarah (1702), 2 Ijcac h, 
569, if V /TopiiJM (1831), 8 C &P 691, 71 v roH-rf/(]845), Willson Cmmn 
stantml Evidence, 6th ed , per Parks, B , at p 316) It seems ^eiofoie, that 
in charges of murder a mete confession without proof of the finding of the bodv 
or of the death of the person alleged to bo murdered is insuQicicnt (see Auon , 1 
Leach, 264, n ) According to Maixe, J (7? v Jlurion, eupra, at p 64), the 
rule 08 to the eorpue de/idt is a rule of caution and prudence in onson of 
murder and manslaughter, and not an absolute rule of evidence In 
cases of concealment of birth the dead bodv of the child must be found and 
identified (A v (1871), 11 Cox, C 0 684) As to pioof of the ror;itM 

dehrtt in cases of libel, see 72 v Burdctl (1820), 4 B & Ala 96 In cbuigfs 
of larceny there must be evidence that the goods mentioned in the indut- 
moutwere stolen by someone (72 v Dredge (1846), 1 Cox, 0 0 236). but it is 
not necessary always to prove that the prosecutor missed any of the goods 
alleged to be stolon, if from the facta proved the jury may infer that the goods 
were taken from him (2 East, P C 667, R v Burton (1864), 23 J (v o) 
52 C 0 li , 72 V Hooper (1867), 1 F & P 86), in such a case the pi oof of the 
eorpuB (TeZieft is mextncnbly bound up with proof of the connection of the 
defendant with it But a person cannot be convicted of stealing goods of an 
unknown person, unless duo proof is made that a felony was committed in 
respect of these goods (2 Hale, P C 290) In a charge uf conMiirai y genet al 
evidence of the existence of the conspiracy may first be mven, before paiticulur 
facts are proved which show that one or more of the demndants took ]iaii in it 
(Qi/ren C'ani/tnc’* (7((ae(I8i0),2 Brod & Bing 310, H. L see 2 Starkie on Evi¬ 
dence, 3rd od , 327 , R v Deaty (1883), 15 Cox, 0 0 384, H v Hammond (1799), 
2 Esp 719, R V Hunt (1820), SB & Aid 5G6,R v Ftoei (1839), 9 0 A P 129, 
47», ^ V iSidney(1683),9 StaleTr 817,atp 841, R v 8lifilard(l8i0),9 0 AP 
27*^, 72 V Deemed (1868), II Cox, 0 C 14G> As to a defendant being found 
guilty of an offence other than that with which he is charged, see p 371, aeite 
(d) See p 378, ante Thus, while it is not ipoiimbeut on the prusm ution 
to prove motive (see p 236, ante), yet evidence may be given for the proHOLiition 
to show that the defendant had a motive for committing the enme charged (see 
R T Clev’ea (1830), 4 C & P 221, at p 22b), and so evidence may l>e given for 
the defence to show that the defendant had no motive for committing the alleged 
crime, or that he had a motive for not committing it (JB. v Orant (1866) 4 
F A F 322,72 v Bingham (1811), Wills on Oiroumstantial Evidence, dth ed , 
217, B V Downing (1822), Wills on Oircumstantial Evidence, 6th ed , 218) 
Where a sTOcial intent is of the essence of an offence (e g, assault with intent to 
murder), the special intent must be proved, aud proof of a different inlent will 
not suffice (ff v Pembfiton (1874), L R 2 0 C B. 119, R v Ouppard (1856), 
Wills on Ciroumstantial Eviaence, 6th ed, 217,72 v Rooie (1858), IF A E 107 , 
^tseeff V Tro(id6iifne(1722), 16StateTr 53,at80,81). Butsonminalintent 
may often be presumed num on oot itself (72 v Mavigndge (1707), 1 East, P 0 
278, R V ihiioney (1861), 9 Cox, C C 6, 72 v FarrZnstw (1811), Russ A Ky 
207, R T Ward (1872). L R 1 0 0 R 366) If » is provea that a iwrson 
did an art which is cnnunsl only if done by a pezson in a oertam state of 
the mind (e.y , receiving stolen goods with knowledge that they are stolen), 
such a atato of wnnd sannot be inferred from the mere art itself and nuirt he 
proved by accompanying cireamstaaoes or other loote (see R v Odly nS61), 2 
Den 264. at p 273) 
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or Intent 


All acts done by the accused or by anyone in his presence or by 
anyone acting under his orders, and all statements, whether or^ 
or written, made by him or by anyone in his presence or by his 
authority in his alraence, either at the tune of the alleged trans¬ 
action or before or after it, are, if connected with the oriminal 
tranhaction, relevant and may he proved (e). 

The evidence must be confined to the facts which constitute 
or are connected with the offence chaiged, and proof cannot generally 
bo given of other facts which have no connection with this offence(/). 
If, however, there are other facts which are so inextricably mixed 
up with the facts which constitute the offence charged as to form 
one transaction, pi oof may be given of such other facts {g) 

741 The fact that an accused person has induced or attempted 
to induce another person to give false evidence on his behalf is 
relevant to the cabe for the prosecution and may be proved at the 
trial (h) 

742 Evidence cannot be given for the prosecution to prove 
that the defendant is of had character (t) or has a propensity to 
commit criminal acts of the same nature as the offence charged (J). 

But in cases where a guilty knowledge or intention or design is 
of the esbonce of the offence, proof may be given that the defendant 
did other acts similar to those which form the basis of the charge. 
Buch acts may be proved, whether they were done before or after 


(*>) fiee/ll V 0<irdon{Lord George) (1781), 21 StateTr.4S6, 536 , R ▼. Damarte 
(1704), Foot 214 As to confessioiis b> the defendant, aeep 394, jmt There is 
some doubt as to expies’aous used m the absence of the accused unmediately 
after the act alleged to he done by the accused (see £ r Bethngfield (1879), 14 
Cox, 0 0 341, where, the defendant being oharged with the miuder of his wife 
by cutting her throat, the partioularB of a statement made by the wife on coming 
with her throat cut out of the house where the prisoner was were not allowed 
by Cookbuhn, C J , to he given in eyidenoe, but see ^ v Morgan (1875), 14 
Cox, C 0 337, B y Foeter (1834), 6 G & P 325, A%eson v Ktwnaxrd {Lord) 
(l805), 6 East, 188, per Lord Eixehbobouoh, C J , at p 193, Thmmon y 
Trevanion (1008), Skin 402) As to a siatement by a third party made out of the 
heanug of the defendant but mimediatoly before the oommission of an offence, 
see R y towkee. Times newspaper, 81h March, 1856, Stephen, Digest of &e 
Law of Eyidenoe, 4 

The fact that a person in respect of whom an outrage or injury is alle^ to 
have been committed made a complaint to a third person soon after the alleged 
outrage or injury, although such oomplouit was made m the absence of the 
defendant, is admissible, and m cases of rape and similar offences the detoila 
the oomnlaiut are admissible (see p. 394, post) 

U) R V Butltr (1846), 9 Oar. A £ir. 221, A. v (717 m, [1900] 2 a B 758, 
0 0 R., per CnAirNxtx, J , at p. 781 „ 

(p) S V FoA« (1823), Boss. A By 531, Bn Ellis (1826), b B A C 145, Jz. 
t. WinJttvorth (1830), 4 0 A P 444, A. r Man^/Md (1841). C^r A M 140 . A 
long (1833), 6 C A P 179, A y Bleasdale (1848), 2 Car. A Eir 765, A ▼ 
(MAm (1861), 3 F. A F 838, A T Ftrth (1869), L & 1 C C E 172, Ab parte 
[1901] 2 K B 458; A v Welman (1853), Dears. 0 C 188 H 
seVOMiI and distinct oflenoSs do mtenmx and blend tnemselyes with each other, 
the dataA of tlie party's whole oonduot must be pursued ” (A v H'htleg (1804), 
2 Lead!, 883, per Lord ELiiENBoaonoH, 0 J., at p. 085). 

(A) E T, Wad (1905). 20 Cox, 0 0. 862 

m As i» pvmg evidence of previous ooiiTiohon% see p. 382, poet 
(/) A Vi fWberfidd (IbiH), 84 L. J (M a) 80, 0. C E, A y CbTs (1810)^ 
Fhilhpps on BvideoCe, 10th ^ . L, 508 
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the acts which form the baaia of the oharga, and eyen if they form 
or have formed the basis of other charges Such evidence is 
admissible to show not that the defendant did the aols whi(^ form 
the basis of the charge, bat that, if he did snob acU, ha did them 
intentionally and not accidentally, or inadvertently, or innocently, 
or that they formed a part of a system (k). ^ 

{k) Such eyidenoe has been admitted on charges of murder (soo It r Qmtvihi 
(1849), 18 li, J (JC 0.) 215, where the unsouer was aoousod of poisoning her 
husband with arsemo, and to show that tne husband was jHJisoitoa with arsomo 
and that the arsenic was intentionally given him, it was proved that of W three 
sons who lived with the pnaoner, and whom she supphed with food, two died 
and one became ill from arsenical poisoning), see also R v Onmrr (18b4), 4 
F & P 846 , ^ T emon (1873), 12 Cox, 0 O 400, ii v Htettm (1878), H Cox, 
0 0 40, Jf2 T Flunnagan (1884), 15 Cox, 0 0 403, compare R v Mogti (18 SO), 
40 &P 364 , and see Afolin V A •<? for New South ITii/w, [1804] A 0 57, P C 
whore the pnaouers (husband and wife) were triad fur tho murder of an infant 
child whom they had received from its mother for a small sum on tho protein e 
that they wished to adopt it, and whoso body was found buried in tlio yard of a 
house where the prisoners had lived, to prove that tho child did not die acci' 
dentally or from natural causes evidence was given that the prisoners had 
received other children for small payments and on similar representations, and 
that the bodies of twelve other infants hod been found buried in the yaids of 
houses where the prisoners had lived) Similar evidouoe may be admitted on 
a charge of the unlawful use of luatruraents to procure a miscainage IR v. 
Dak (1889), 16 Cox, 0 C 703, if v Boni, [lOOb] 2 E B 389, 0 0 H ), on a 
charge of malicioudy shooting (iZ. v Yoke (1823), liuns ft By 531), on a 
charge ot false pretences or fraud (A v Roehuik (1856), 7 Cox, 0 0 126,0 0 B , 
R V Fiannt (1874), LB.2C0El28,Av Rhoda, [1899] 1 Q B 77, 
r C R , if V Olltt, [1900] 2 Cl B 758, 0 0 E , if V Wyatt, jlgo-l] 1 K B. 
188, C 0 H , if V Smith (190j), 20 Cox, 0 C 804, GOB, the case ot R ▼ 
l/olt (186U), 8 Cox, 0 0 411, 0 0 It, u not, it seems, now to be regarded ss 
an authoiity to the controiy see if y Smith, tupra ), embeBElement (R y 
Rtehardem (I860), 2 P ft P. 343. E y Stephene (1S88), 16 Cox, C 0 387, 
0 C B), uttering forged instruments or oounterfeit coins (if y IKAifsy (1804), 

2 Leach, 983, if v Uouqh (1806), Bnas & By 120 , if. v BaH (1807). Baas ft 
By 132, if V Millard (1813), Buss ft By 245, B v Fu-'ler (1816), Buse ft By 
308 , if y tmttr (18i6), 24 Ij J (m o ) 134, COB.; ' y Smith (1831), 4 0 
ftP 411, if V i'/i/ifips (1829), 1 Lew 0 0 105, if v y or5« (1835), 7 (J AP 
224 , B T Coohe (1838), 8 C ft P 566 , if v Broxuu (1861), 2 F ft F 559 , if 
> Wedte (1801). 30 L J (u o ) HI. Q 0 B. , R y SaR (1862), 3 F ft F 834. 
R y Coklovqh (1882), 15 Cox, 0 0 92, 0 0 K ), arson (if v 7?o«sef<(1846), 2 
Car ft Kir 306 , R y fJmy (1866), 4 P ft F 1102^ but see if y Ifarru (1864;, 4 
F ftF 312), conspiracy to excite discontent and duia(Toction( if y iiwMf(1820), 

3 B ft Aid. 566), accusuig a person of a crime with intent to extort mouoy 

(if > Fgftion (1818), Buss ft By 676, R y Coojier (1849), 8 Co\, 0 0 547) 
in a case of larceny or jcobbwy eyidenoe of similar Ian ernes or robberies is not 
admissible to prove the antmui/uroixft (iZ y Buffer (1846), 2 Car ft Eir 22>), 
except, peiha^, vhesw such evidence would tend to dispiove a defeiuc of 
aom^t or raist^ or boM fldeq y Wmkworth (1830), 4 0 & P 444), and 
la oases ot larceny by a tnck evidence of aamilw larcenies would bo admissible 
to prove system or dishonest intention In oases of receiving stolen goods with 
guilty hni^ledge that they were stolen eyidenoe of the receipt of other stolon 
property, if port of the same transaobon, was admissible at coniinon law (It r 
Buna (1826), 1 Mood C 0. 146, iSl v NtehoUe (1858), IF ft F 51, but see 
R. y, Oddy (iBS^i 2 by statuto (Prevention of Crnu s Ait, 

1871 (34 ft 35 Vnit e 112), s. 19), on a ohaige of receiyiug stoli m g'luds, 
evidsnqe other property stolen within the preoeding twelve mo'itlui was 
ftmad in the possession of to) acoused, or that the soemsea has withm bvo yean 
praosdmg the charge been convicted ot any oflenoe invidving fraud or dishonMty, 
18 piove giulty knowledge (Me B, y Ovrod (190^, 70 J P 514, 

0 0 B.,axtdp 683,posf) As to uttenngoounterfKt coins see Coinage OffsnoM 
Act, 1801 (24 ft 25 YicL c 99), • 10 , see p 614, poet 
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Sub-Slot 3 —Evulmee at to Charador 

743 Evidence of the general reputation of the defendant for 
good character is relevant to the case for the defence, if such 
evidence is applicable to the particular nature of the charge (f). 
The defendant is allowed to give such evidence for the purpose of 
showing that it was unlikely that he should have committed the 
offence charged (m) 

If the defendant gives such evidence (n), he makes his character a 
matter relevant to the issue, and if he cdls witnesses to character, 
they may be cross-exammed by the prosecution both as to his general 
bad chnincter and as to particular charges against him (o) 

In most cases if evidence of good chaiactei has been given and 
the defendant has been previously convicted, evidence of such 
piovioub conviction may be given (jj) 

If the prisoner himhelf gives evidence, he can only be cioss- 
exaiiimed as to his bad character or as to a previous conviction or 
charge against him, where the proof that he has been committed or 
been convicted of another chaige is evidence against him to show 
that he is guilty of the offence with which he is cliarged (g), or 
wlieie he has sought to establish his own good chaiacter, or the 
nature or conduct of the defence is such as to involve imputations 
on the character of the prosecutor oi the witnesses foi the pro¬ 
sec uliou, 01 ho has given evidence against any othei poison chaiged 
with tljo s.une offence (r) 


(f) ]{ V Rirwtm (18bj), 10 Ckix, 0 C 25 Evideoce of diRposihon u not 
adraiHAililo {thid) 

(m) Jl V «Mpra,perWil,LE8, J,atp 38,il v iVojf (18^0), Gurney'* 

Rep , perTiiii)Al<, 0 J, at p 740 Evidence of character is only oi weight where 
tho other evidrnoe u in oven balance, or where there is fair and reasonable 
doubt of the pi iBoner’s guilt (i? v Damson (1808), 31 State Tr 99, ptr Lord 
Eimmiokotjuu, OJ. at p 217 , if v If/uffA (1813X 31 State Tr 1092, prr 
Lb Bcvno, J , nt p 1122, if v 3’Mmer (1664), b State Tr 56% per Hyde. C J , 
atp bid, iZ y SwtwUm (1702), 14 State Tr 55d,per HoLf, C J , atp 596 , R ▼. 
Dommtrtt (1710), 15 State Tr 521, per PaBKEB, 0 J, at p 604 , and aee ^ v 
Drajw (1807), 10 State Tr 959, per Loid Eixebboiiottoh, 0 J , at p 1018 

(>n Tina can be done by erttss examining witneesos for the prosecution as 
to the defendant's good character as well as by colling witnesses as to such 
chara(ter(^ v Oodhiiry (1858), 8 0 &P 676, ^ T Shnmplon 2 Den 
319) 

(o) See R y liowton, supra, 0 C B , v Eodgkus (1836), 7 0 & P 298 
It is not usual to oross-examine witnesses to character or to give rebutting 
eMdenoo of bod oharaoter, unless there is some definite charge against the 
defendant (if v IlodgktM, supra , but see Jt v bouton, mpra) As to the 
pUHif of bad character by evidence oi oircuinstanoes of suspicion, see R I 
R<mn (I84b), 1 Cox, 0 C 291, and B r irood (1841), 5 Jur 225 

(p) See Previous Conviction Act, 1836 (6 & 7 Will 4, o 111), s 1 If a person 
tried for any felony gives evidence of good character, a previone connohon of 
Mony against the pnsoner may be proved fCnminal Evidence Act, 1898 (61 A 62 
Viot. CL db), s 1 (f)) If \ person tried tor any ofienoe puniidiable under the 

Act 1861 (24 ft 2d Viot 0 . 96), gives evidence of good character, 
evidenoB may be given of a previous conviction (diarged m the mdiotment 
(thd, a 116) There are sunilar provisione in the Coinage Oilonces Act. 1861 
(24 ft 25Tict c 99) (ihd, e. 47). 

(g) See p 380, ante 

(r) Chunmal Evidenoe Act, 1898 (61 ft 62 Yiot. o. 36), ■ 1 (f), see p 404, 
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744. In a prosecution for receiving stolen goods it is expresslv 
provided (s) that evidence of a previous conviction of the accused 
may be admitted in order to prove guilty knowledge 

& a prosecution of a suspected person or reputed thief under 
s 4 of the Vagrancy Act, 1824 (a), for frequenting certain public 
places with intent to commit felony, it is expressly provided (b) that 
general evidence of bad character may be given by the prosecution 
to prove the intent 

745 In certain cases the commission of one offence after con¬ 
viction for another offence is an aggravation of the second offence 
and exposes the offendei to a severer punishment, and m most of 
such cases the pievious conviction is alleged in a sepaiato count of 
the indictment, but the jury are not informed of, and no evidence is 
given on, this separate count until after a verdict of guilty has been 
given on some other pait of the indictment (c) 

In the case of certain statutory offences (d) the pievious con¬ 
viction 18 a substantive part of the charge, and in such a case the 
previous conMction is communicated and proved to the jury m the 
same way as the rest of the case foi the prosecution (e) 

On the tnal of an indictment for non-repoir or obstruction of a 
highway or simil.u nuisance evidence may be given of a previous 
coniiction against the same defendant m respect of the same 
highway, and such evidence is generally conclusive as to the toad 
being a highway and the liability of the defendant to repair (/). 

746 Tho c haracter of the prosecutor is not in general a matter 
relevant to the issue, unless he is also a witness and his credibility 
18 impeached But it seems it is open to the defence to show, if 
there is any doubt as to the truth of the charge, that the prosecutor 
in instituting the prosecution has been miluenced by unworthy 
motives (t/) 

In chaiges of rape the prosecutrix may be ross-examined to 


(s) Fronention of Climes Act, 1871 (34 ft 35 Yirt o 112), s 19, SQenote(A;) 
on p 381, ante 

(n) 6 G’OO 4, c 83 • 

[b) Prevention of Cnmes Act, 1871 (34 ft J5 Yict o 112), s. 16 The offence 
referred to is punishable on summary conviction 
(e) oee Previous Conviclion Act, 1838 (0 ft 7 Will 4, o 111), s 1, liorcenv 
Act, 1861 (24 ft 25 Yitt c 96), s 110, Coinage Offences Act. 1861 (24 ft 25 
Yict 0 99), s 37 , Prevention of Crimea Act, 1871 (34 ft 86 Yiot c 112), s 9, 
Faulkner v B, [190y 2 K B 76; A v Blaby, [1894] 2 Q B 170, COE, 
& V Martin (18b9) L R 1 0 0 IL 214 

Namely, m charges under the Coinage Offences Act, 1861 (24 ft 25 Vici 
r 99), s 10, and under the Prevention of Chimes Act, 1871 (34 & 35 Vict 
e. 112), B 7 

(e) R, V. Penfold, [1902] 1 K B 547, 0 0 R 

(/) V HaughUm{£nhabUanU)(l863), lE. ft B 501, B v MayburyOHfii), 
4F4P90,Rv St Pa/icras (1794), Peake, N P 220, sudseeA. v Bfow/klon 
(1670), 2 Wms Saund, 1871 ed , atp 481 AUter of an indictment for a nutHnnee 
in osxrying on an offensive trade (A v JFairte (1657), 8 E. ft B 486) Indu 
for uon-repur of highways, though cnminal in form, are civil in reahf v, and for 
this reason the pruiciples of estoppel, whiidi have generally no a 7 >pti(a.tioit to 
cnminal caaes, are applied to the tnu of such indictments, see titlu liroHWATS. 

(ff) See A V Coyle (1851), A v BoberU (1888), Wills cm Circumstantial 
Evidence, 5th ed, 211 
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show that she ie of general bed eberaoter or a compton prosti»toto» 
or has had usmoral intercourse the accused or with other 
men, and evidence may be given by witnesses to prove such 
imputations except as to intercourse with men other than the 
accused, as regards which the defendant is bound by her 
answer (A), 


Stib-Sect 4 — Credthhii/ of Wttnesaea 

747. The ciedibility of any witness who gives evidence as to 
the facts either for the prosecution or the defence is material to 
the issue (i) 

4ny w itnesB called as to the facts may be cross-examined by the 
othei side as to credit for the sake of impugning his character, 
credibility, impartiality, memory, accuracy, intelligence, or means 
of knowledge (k) 

Goneriil evidence may be given on behalf of either side to show 
that any witness as to the facts (other than the defendant) called 
by the opposite side has such a character or reputation that he is 
unworthy of being believed (f) 

A witness other than the defendant may be cross-examined as to 
particular facts proving his bad character (m), and any witness 
may be cioss-examined as to other facts impeaching his 
credibility 

A witness otboi than a defendant may be asked on cross-examina¬ 
tion whether ho has committed a crime, but the witness may 
object to answer such a question on the ground that it may 
incriminate hlm(n) If he answers the question and denies the 
imputation, he can only be contiadicted, if he has been pieviously 
convicted, in which case evidence may be given to prove tha 
conviction (o) 

748 A witness may be cioss-examined as to bis impartiality or 
his connection with the person for whom he gives evidence, and if 


(A) A T Barker (1820), 3 0 & P 6«9, iZ r Marhn (1834), 6 C & P 562, 

It V Cwkero/t {iB’iO), 11 Cox, 0 0 410, It v Hodgson (1811), Russ & By 

211 The Baoie rule applies to aseault with intent to ravish and indecent 

assault (R v Clarke (1817), 2 Stark. 241 , M r Holma (1871), L B 1 0 C B 

334 , B V. Riley (1887), 18 a B D 481, 0 0. B). 

{«) R ▼ Baker. ri896] 1 Q, B 797,0 O E 

(A) But a defendant who gives evidenoe under the Oiumnol Evidence Act, 
1898 (61 ft 62 Yict 0 36), may not,except m certain events (see p 404, ptuf), be 
orose^exaunnod as to bis character see s 1 (f) 

(/) A V Brown (1867), LE1CCB70 ,£t Bttphan (1830), 4 0 ft C* 
302 See as to the form of tbequestioa R v d* la Matte (1781), 21 State Tr 637, 
811, per limuLKR, J , R V IFafsoa (1817), 2 Stark 116,/>er Abbott, at p 154, 
Maueon v Bartank (1602), 4 Eep 102, where L(^ ULL^iBOBOVoa, C J, 
•mmed of the questm put m t&a way, *' Have you the means of knowing 
what the genwal ohamoter of this witneos was, and from each knowledge of hw 
genwtal chaiaotei wMild y<l|i believe him on hm oath f “ 

(m) Ben R v Ciuiro (1873), Shorthand Notes, YoL n , 1002, whore a witness 
who and given evidence as to making tattoo marks on ^ B 0 Tiobbonte was 
croaa-sceasnedastoenaotof adultery with the wife of one of his friends. Aeto 
eross-examisation of the proateCitnx on eluugea of rape, see p 383, ante 

(n) & V JFofsun (18)7), 2 Stark 116, per Batuix, J . at p 153 

(o) femmal ProoMure Act, 1865 (28 ft £9 Ylot. o. 18), s 6. 
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he dMiies tlhe iznpatfttion of partiality, evldeiice may M gi^n to 
prove that he ie not impartiid or that be is bo closely oonnetited with 
the person for whom he gives evidence that he is not hkdiy to be 
impartial (p). 

Sabject to these exceptions, a witness who denies facts put to 
him in cross-examination cannot be contradicted as to such facts, 
unless they are relevant to the issue (g). 


(p) Seei? V Ttvnn cited m Ham* r Tippett (1811), 2 Cam]) 638 In tWi 
case on a charge of larceny the prisoners counsel was allowed to ask the 
pnnapal witness for the proaecution whether he had not been chatted with 
robbing his master and whether ho had not i^torwards said hn would be 
revenged and “would soon fix him in Monmouth gaol", on lus doming 
both suggestioDs Lawkekce, J , refused to allow tho defonoe to prove that 
the witness had been ohaiged, hut allowed proof of the words alleged to 
be used, as such words were matenal to tho giult or innocence of the prisoner 
Bo m £ V Shaw (1888), 16 Ooz, C C 50 i, a witness for the prosecution 
having domed on cross-examination that ho had had a quarrel with the 
prisoner, Cave, J . allowed evidence m oontrndudion to he given to prove ihe 
quarrel and that toe witness had threatened harm to the prisoner In R r 
trhdan (1881), 14 C!ox, C C 595, on a charge of murder a witness who identified 
the prisoner as the murdoter was crosa-cxiuninotl as to an alleged statement 
that he had made on a foiinor occasion to tho effect that tho piisonorwaa not 
the murderer In Stafford’* {Lord) Com (1680), 7 State Tr 1293, 1400, evidence 
was given on behalf of the accused that one of the witnesses for thu Orown had 
bnbod witnesses to swear against the aoeused , and see Lanyhont'* dose (1679), 
7 State Tr 417, 440, and Oaro/tnf’s Cntt (1820), 2 Biod & Bing 284, 302, 311, 
H L The fat t that a witness has accepted a bnbo to give evidonce or that he lutf> 
gpven another person a bribe to induce him to give evidence is matei nil to the issue 
as going to tho impartiality of the witness and may be proved {4 -O v Ildehtoth 
(1847), 1 hxch 91, at p 10l)k A witness may be Gross-oxamiuod as to a provious 
statement made bv him relative to the subject-matter of the indictment and 
inconsif-tent with the evidonce he has given, and if ho does not distinctly admit 
iW ho made such statement, proof may to given that he did in fact make it, 
but before surh proof ran to given, the circumstances of the stuteraent, sufficient 
to dosignato the particular occasion, most to men* jne<l to the witness, 
and he must to asked whether or not he has made sucli statement (Evidence 
Aot, 1865 (28 &. 29 Vict o 18), s 4), A witness may to (ross axorained 
os to previous statements made by him in wnting or ledtued into writing 
relative to the subject-matter of the indictment without the wnting toing 
shown to him, but be cannot be oontradieted by proof of such wnting, unless his 
attention is fikst called to those ports of the writing which are to to used to 
omiti^ct him (titd , s 6) This is frequently done in the case of depositdone 
of the witness before the examining justU/i'S (if v lUlty (186(}), 4 V ft F 964, 
R V Wnght (1806), 4 F ft F 907, R v Muyhts (1868), Kusooe, Onminul 
^idenoe, 13th ed , 118) If a witness denies that he made such a statement, 
evidence can only be given to contradict him, when the statement is relevant 
to the issue Thus, where a witneea for the (hnwn was asked m oross-'examtna- 
tlon if he had not previously said that the officers of the Orown had offeted him 
a bnbe and he denied having mad ao, it was held that evidence could nut be 

S ven to prove that he did say eo, as the question whether such a statemoni had 
en made was not relevant to the issue {A v Httehcodt (1847), 1 Ex<h 94) 
A witness may be oross-examhied to show that he stands in such a dose mlation 
to the defendant that he is not indi&rent or imnartml, and if he denioo the 
caBKestaon evidence may be given to prove sudi reUtiou {Tkoma* v David 
(IMO). 7 0 ft P 950) 

(f) See A -0 V H^heoek, tupra, ^ PoUiOOS, 0.B, at p 99 “ If the 

anatrer of a witnesa u n matter which yon would be allowed on vour part to 
prove in evidenoe—if haa each a oonneetaon with the lasoe that i on w<wd to 
allowed to give it m evidenoe—then it is a saattor on which >oa inai contradict 
bun ^ua, if a witneia is ad^ed whether he has not and deiiicf> that he haa 
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749 If the oilutracter of a witness has been impeached either b; 
cross-examination or by direct evidence called for the purpose of 
impeaching it, the side that calls the witness may give evidence to 
show that his character is such that he is worthy of credit (r). 

Sect 2 —Method of Pr )qf, 

Sob-Seot 1 —In General 

750 As regards the manner in which facts relevant to the issue 
must or may be proved there is in general no difference between 
civil and ciiminal cases(s), but there are some paitieular points of 
difference aiising out of the special nature of criminal proceedings 
Thus, in criminal proceedings no admissions pieliminary to the 
trial can oidinarily be made by the defendant oi his advisers so 
as to dispense with oral evidence and strict })roof of facts necessary 
to be proved (t) 

The plea of guilty at the trial is a formal and conclusive admis¬ 
sion of the offence charged m the indictment, and dispenses with 
the necessity of proving the facts alleged therem 

When the plea is not guilty, in cases of misdemeanour the 
defendant or his counsel may at the trial make other admissions of 
facts, but in cases of felony no such admissions can be made 
Therefore, if the defendant pleads not guilty on a charge of felony, 
oral evidence is indispensable, whereas if be pleads not guilty on a 
charge of misdemeanour, such evidence may by agieement be 
dispensed with m certain cases (a) 


made a statement on a question affecting the guilt or innocence of the prisoner 
mconsistont with the evidence which the witness is giving, such a statement may 
he proved by the other Bide (/Z V ITAelan (1881), 14 Cox, G C 5%) As to cross 
examination of a paity’s own witness by the party who calls mm, see p 364, 
anif As to lape, see p 38J, ante 

(i) Jt V Murphy (1153), 19 State Tr 693, at p 724, seeiZ v IFAeZan (1881), 

u Cox, cam 

{») t -0 V Le Merchant (1112), cited 2 Term Bep 201, n , 20J, Jt v Watson 
(1817), 2 Stark 116, at p 153, Jt v Burdetf (1820), 4 B &A]d 95, Bfst, J , 
atp 1J2, N V Murphy {1831), 8 0 & P 297,306, Jt v (1874), L B 

2 0 0 B 128, at p 133 As most onmes are committed in seciet, and as the 
question of intention and gulty mind plays a mnoh moie prominent part in 
onimnal than in mvil proceedings, direct evidence ot the guilt of on accused 
person is often unposfiible, and a great deal of the evidence in criminal trials is of 
the kind whioh » called indirect or circumatantial or presumptive (Jt v Burdett 
(1820), 4 B & Aid 95, per Best, J , at p 122), and oee Beport of the Committee 
of ^e House of Commons appointed to inspect the Journals of the House of 
Lords on the Trial of Wmrea Hastmgs, Works of Edmund Burke (ed 1826, 
Bivingtonl, Yol XIV , 399 «• 

(<) See B V ThomhiU (1838), 8 C & F 575, where, m a prosecution for a 
miiraemeaiiour (perjury), the legal advisers on both sides had agreed before the 
tiaal that formal proofs should be dispensed with and that part of the case for the 
proMoution should be admitted, but liord Asmoxii, OJB, said ** In a cnmind 
case tned on the Crown mde of the assizes I cannot allow any cdmission to be 
made on the part of the defendant, unless it is made at the trial by the defendant 
or his oonneel *' It appears from this that, if a cnminal case is removed by 
erritorart and u tned in the Song’s Bench Division, or on the mvil nde at the 
assizes, preliminary admissions can be made, but tluz only applies Mneraliy 
to misdemeononrs, as it u neffthe praohoe to remove indictments for mlony by 
errtioran (jtee title Cbowe pRAOnox) 

(a) Ihillippa on Endonce 10th ed. Vol, J, S91, B v Forter (18.16), 
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751 In criminal cases, mth certam exceptions (b), evidence on Swn t 

commission cannot be taken or used. Method of 

Proofl 

752 In criminal cases neither party can obtain evidence from — 
the opposite side by means of interrogatories or discovery of 
documents (c) 

A defendant m a cnmmal proceeding cannot be compelled to 
produce evidence against himself (d), consequently no oider can 
be made on him to produce documents or other things (c) But an 
Older may be made m a criminal case under the Banlvors’ Books 
Evidence Act, 1879 (/), for the mspection and taking copies of 


7 C & P 495 In caBes of mi«lemoanours admissions oou bo made (R y. 
Fotler, tnpra, per PATTiaoN, J , R v Morphew (1814), 2 M A. 8 6021 
A defendant charged with a enme may make statemeuts bofore his tiial whun 
amount to confessions and admissions of his guilt, and such stutoineuts uro 
evideuco against him and may be proved against him ut hia tiial, if ho pleads 
not guilty but such statoments may bo repudiated or explained by him at his 
trial and aie not coucluuvely binding on him (soo p 594, post) 

(b) In prusecutiona for misdemeanours depositions of a witness who is about 
to leavo the counti v < an, }t seems, be taken with the defendant’s ronsent v 
Mtiriihev) (1814), 2 M & S M)2, where Lord ELLENSOUouan, 0 J , said there 
was a piCLeilout for such a proceeding m the impeachment against Warren 
Uiistings) Under the Mercmint Shipping Act, 1894 (67 & 58 Yict o 66), 
s 691, if a criuunal proceeding is instituted hero and it is proved that a 'Witness 
wliuxo depobitiou has been taken on oath out of the Unitod Kingdom in the 
pio'wmce of the accused before any justice in the King’s dominions, or any 
llrititah consular officer elsewhere, cannot bo found m the United Kingdom, the 
dejiosition can be used in evidence (see It v CunnitK/ (1868), 11 ^x, 0. C 
rA, It V Aneferwr* (1868) 11 Oox, 0 0 164, A v Stewart {187 S), 18 Oox 
0 0 206) 111 cases of indictments or informations in the King's Benih 

Division for misdemeanours or offences committed in India, and uir misde¬ 
meanours rommitied against the Acts passed for the suppression of the slave 
trudo m any jilai es out of the United ^n^dom and withiu any British colony, 
sottloment, plantation or territory, the King’s Bench Division may award a 
mandamus to the judges of the courts of the places where the alleged offences 
wore (ominitted to hold a court for the examuiatioa ot 1 *^ 068800 , and exauiina- 
tions hikon under such a mandamus are admissible m eudonce on a trial hoie 


for the sjHVifiod offences (East India Cbmpany Act, 1772 (13 Geo 3, c 6i), 
B 40, blavo Trade Act, 1813(0 & 7 Vict 0 98) ft 4) There are similar pro¬ 
visions as to prosiH utions for offonees (ximmitted abroad by persons eiuplovod 
in the public service (Criminal Junsdiction Act, 180i (42 Qeo 5, 0 85), s 2) 
For an instamo of evidence taken abroad under the latter Act, see A v JUrltw 
(1806), 30 Mate Tr 225 As to the depositions of a witness examined before the 
justices who IS dead or unable to travel, or kept out of the way by the aocuftcd, 
and us to tho depositions taken before a coroner, and as to depositions pnvalcly 
token of a witness who is ill and not exjiected to recover, see p 565, ante 

(e) Tho piactice as to uiterrogatones and inspection of documents is govei nud 
by the Kules of the Supremo Court, which have no application to criminal cases 
^Ord 68, T 1, see Judicature Act, 1875 (38 & 39 Yict 0 77), s 19) 

(d) A-G y /£.e JlferrAonr (1772), cited 2 Term Eep 201, u , It v Parmll {nl 
PumeU) (1748), cited 2 Term Rep 202, n , 22 v Cornehaa (1745), 2 Btru 1210, 
R y. Htydm (1762), 1 Wm B1 351 

(e) JUd It has been decided in one case that an order cannot be m kIm at 
the instance of the defendant, on the prosecutor for the inspection of d '< u- 
m6nts(R V J7of/aMd(1792), 4 Twm Bep €91) But an older was in kUi it the 
instance of the defenduut in A v Obfucct (1861), 3 F & F 101, foi m-.ji'ition 
of letters which had been seized under a sea^ warrant and weie iu tho 
possession of the prosecution A defendant is enhUed to copies of the depon- 
tiona taken by the examining justices (see p 322, ante) 

if) 42 & 43 Yict c 11, ss 7, 10, see Uue Bahjubs akd Baskino, YoL L, 
p 644 
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enfaries in the boohs of o bank at whioh a defendant keapp an 

account {g) 

7S3 Except in certain cases (/t), neither the defendant nor the 
wife or husband of a defendant m a criminal matter can be called 
as a witness for the prosecution or can be called without the 
defendant’s consent as a witness for any defendant (t), 

A defendant m a criminal matter cannot, except when a nolle 
^roaequi has been entered or a veidict of not guilty been returned 
in respect of him, be served with a auhpoena ad testificandum or a 
subpoena duces Ucim (k) 

784 The inadmissibility of confessions and admissions of guilt 
by a priBonei m certain events hereinafter lefoiied to is pecuhar 
to criminal law (1) 

The admissibility of dying declarations and the admissibility in 
cases of rape and similar offences of the details of a complaint by 
the prosecutrix aie peculiar to criminal law, and afford an exception 
to the ordinary rules of evidence relatmg to hearsay (m). 

765 There is not any general rule requiring that more than 
one witness should be called to establish a pnvid facte case, but 
corroboration of the evidence of a witness who deposes as to the 
material facta alleged by the prosecution is desirable and in some 
cases IS necessary (n) The evidence of an accomplice is not 
sulTicient, unless corroborated in some material particular (o) 

766 A document which the law requires to be stamped, but which 
18 unstamped, is admissible in Evidence in criminal proceedings (p) 

767 There are some presumptions which aie peculiar to criminal 
proceedings and others which, though common to civil and cnmmal 
proceedings, are much more commonly applied m criminal than 
in civil procedure (q). 

(v) ^ V /ittiffhom, [1908] 2KB 949 The order may be made by anj 
CTuuinal court before whom the proBocution is being conducted (thtd ) 

(A) See pp 402, 405, po»i 

(t) Ibid * 

\V\ Ibid , and A -G y Le Mfrchatii (1772), cited 2 Term Bep 201, n If a 
doieiidaut le in possession of a document or thin^ the pioduction of which is 
necessary for the proof of the case of the prosecution, he can be served with a 
notice to produce the document or thing, but he is not obliged to produce it, if 
he does not produce it after being setred with a notice to produce, secondary 
evidence may bo given of the contents of any such document or of any inscription 
etc on any such thing (see p 390, poet), 

i ') boo p 304, jMW( 
tn) See pp 395, 394, post 

Ml Two witnosses are necessary in the case of treason and ofperjury and where 
the evidence of a child is given not on oath or affirmation Tne evidence of dh 
acooinphce given for the prosecution should be corroborated. I3ie evidence of 
the omnplainant in charges of mpe and smilar offences is of little weight, if not 
0 (»roboratod , and see pp 408. 456, 471, 494, 503, 543, G15, post 
M M V Uarren (1909), 25 T L B. 633, /fe Memtsr, [1894] 2 aS 416. iL 
▼. Tots, [190S] 2 E B 680, andaee B V Jf (1908), 72 J P 214, B v Kirh 
Aam 25 T L B. 656; B v Mwilwe (1848), 3 Cox,0 C 626, followed in 

B V. Simp (1009), 73 J P 289, B V Everest (1009), 73 J P 269 
(p) Stsanp Aot, 1891 (^34 ft 65 Vict o. 89), e. 14 (4). 

(a) **ApiMaBiptionoiany fMtisaninfemngof that faet from otherhwt* that 
arc known •* (per Abbott, Car, B v. Burdett (1820),4 B 4 Aid 95, atp 161) 
PieaunmtioBe ate sometuncs divided into conclusive and irrebuttable preeump- 
tiouB of law (prssumpttonei juns st ds jure), rebuttable presumptaone of law 
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6trB>Slor 2 JKvHiHioa 

758 Apart from tbe points of difference to which reference h&«i 
been made, the general lules of the law of evidence as to proof of 
facts (including facts of which the courts take judicial notice) and 
of documents are the same in criminal as m mvil proceedings (r). 


{waumjdionei jun$), *ji, infeiences rcoo^ieed by law, which “oland rastcad 
of proofs tall tho contrary bo pioved*’ (Gilbeit, I^aw of Evulotuc, eth ed , 142), 
ana presnmptions of faot or ineie ordinary inforoncos of fni t but tho so ealloa 
presui^tions of faot am only ordinary infoionoos not specially rooopmsed by 
law There are two urebuttable presumptions of law which aro peinliar to 
onmlnal procedure, namely, that a ohild uiidei the af|;e of seven is inoajiablo of 
committing a cnme and that a boy under the age of fourteen is lucipuble of 
comnulting the crime of mpe (soo p 240, ante), these piesumptions aro con> 
elusive in layour of the defendant There are no urebuttable piesumptions of 
law in onminal cases which aro oonolusii e against a defondont, except possibly m 
prosecutions for tho non repair etc of highways (see p 083, Otite) A lehultuhle 
presumption of law is ono that ohtablishos a prima fatte raao, and whith, if 
not rebutted, should lead to a veidict iii favour of the side which estublishos the 
presumption Instaiices of t-uch a piosumption peculiar tocriraiuul oases aio 
the uresumrtioD that a person found in possession of stolen goods soon aftei the 
theft 18 gusltv of larceny, or of recoiving stolen goods with guilty knowledge, 
that an lulant between the age of seven and fourteen yoais is do/i iwapax (hoo 

S 219, anif), the presumption of intention, te, toat evory man is to bo 
pcmed to have intended tne natuial and ptobable consoquencos of bis acts 
{H V Dixni (1814), 3 M & S 11, at p 15, Ji v Jlarvry (1823), 2 B jc 0 
267, at p 264, /i v ifeade, [1909] 1 K B 895. 0 0 A , and see p 288, 
ahti), iR a presumption which, though not Mculiai to criminal law, is more 
geneially applicable to criminal than to civil cases , so is the presuiDptioa of 
tne mnoccnce of a person accused of a crime {R v IVAf/c (1806), 4 P d:F 388) 
Tho presumption of marriage fiom cohabitation is common to civil and (iimiiial 
cases, butiH not applicable on a charge of bigamy (seo pp dOS, note (t), 534, 

The presumption omnia rife eue acta, i f , that n m iii who ban acted iii a ]iiiblio 
capacity was duly appointed and has properly dischaigod h» othoial duties, is 
common to cnitiinal and civil proceedings (for its application to enmmul pro* 
ceedings Bee R y Gordon (1789), 1 Loach, 6l5, R T Acm (1834), 6 0 A P fJOO, 
R v Jtme» (1809), 2 Comp 131, Ji v Gardner (1810' 2 Oanni 613, It v 
VerclH (1813), 3 Camp 432 , R y Howard (1812), 1 h >od A E 187 , Ji v 
liorrrtt (1833). 6 0. A P 124, i? v Murphy (1837), 8 C P 297, A: v \<alon 
(1844), 1 Car AEir 469, R v Toumsenrf (1841),Car AM 178, R v Manurnttuf 
(1856), Dears AB 131 at p 142 R y CtttsnteliQblG), 1 Q 11 D 416, 0 D It , 
R V iS/«iwrf(1876), 13Cox,C C 296,atp 297, Ji v /fo5«-<«(1878), 11 Cox,C 0. 
101,0 0 E , A V Gariey (1887), 16 Cox, 0 0 252, 0 0 E , but see Ji v JUtex 
(1867),Dears AB 309) There are some statutory presumptions which are peculiar 
to criminal cases, e jr, the presumption ot innocence on a cbaige of bigamy fiom 
the foot that the husband or wife of the accuHed has been continually absent for 
seven years before the second mamage and was not known by tho accuaed to be 
living within such time (Offences against tho Person Act, 1861 (24 A 25 Viot 
c 100), 8 67) There are statutory presumjrtions o! guilt from the makuiu ot 
jl^essing etc of coming to(^ (Coinage Offences Act, 1861 (24 A 25 Virt 
c 99), B 24), from the possession ^ forged instruments (Forgery Act, 1861 
(24 A 25 Tict c 98), as 13, 45), from the possession of public stores (Pnblio 
Stores Act, 1875 (38 A 39 Viot c 25), s 7), from acting or behaving as (lie 
ma^r or mistress of a diSQrderly bouse (Stuiday Ooservanoe Act, 1780 
2l Gw 3, 0 . 49), 8. 2), from the finding of insframente of gaming m any 
ilaoe suspected to be used as a common gaming house (Gaming Art, 1845 
8 A 9 Vict c 109), s 8), from being found by night m possesRioii uithout 
awful excuse of any instrument of housebreaking (I^oeny Act, 1861 (Ji A 26 
Viot. 0 . 96), B 58), and see Taylor on Evidence, 10th ed, Vol 1, 28'^ 

(r) ^ title Evmxaon As to proof of haiidwtitmg, see Cnmiriil Procednin 
Act, 1805 (28 A 29 Vlct 0 18h s. R. and R. y. 8tlverIo‘k, 2 4. B tOO 
0. C B. 
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Thus, the role requiring that the best evidence of which a fact is 
capable should be given to prove it applies to criminal cases, and 
makes it necessary that the contents of a written document should 
be proved by the production of the document alone (s), except 
wlien the written document is lost or destroyed or is in the possession 
of the adverse party, who does not produce it after bemg served 
with a proper notice to produce, oi is m the possession of a person who 
IS privileged to withhold it and who insists on his piivilege, or where 
the production of the document would be physically impossible or 
highly inconvenient, or where the document is of a public nature and 
some other mode of proof has been specially substituted (i) 

The rule as to the “best evidence” is confined to written 
documents or things on which something is written or printed oi 
engraved The i iile does not apply to other chattels the pi oduction 
of which in court is not essential, and evidence can be given of the 
condition etc of such chattels without their production (a) 

769 If a document of which the prosecution wishes to give 
evidence is in the possession of the defendant, or of a solicitor, 
agent, or servant of the defendant, the prosecution must seive on 


(«) Qilbei-t on EtkIouco, 6th ed , 3, Queen't Case (1820), 2 Brod £ Bing 
284,11 L 

(f) SoellDBCoe’dCiiminalEvidenoe, ISthed ,2, H t /)ornn(1791), 1 Esp 127, 
Jl T Kitson (1863), Dears C 0 187 (insurance must be proved by produotiou 
of policy), It y llube (1792), Peake, IbO (matter of record cannot bo proved by 
parol evidence), M y Howland (1868), IF & F 72 (proceedings m county 
court other than evidence must be proved by officuil documents), R v JhUon 
(1877), 14 Cox, C C 4 (m proceedings before justices information, if in writing 
and 111 oxiitonco, must oe produced), and R v Regan 0887), lb Cox, C 0 201 

i to prove that the defendant sent a telegram original of mcs«uge must bo pro- 
luoed, or its destruction proved) The mere cirmiuHtanoe that a written account 
of the fait to be proved exists does not exclude paiol evidence of the fact (^ v 
/^ayrr (1722), 16 State Tr 94,atp 214) Thus, topi ovo perjury in county court 
proceedings the judge's notes need not be produced, but the evidence given can 
be pioved by parol (if v Afoi^an (1852), 6 Oox, C C 107), printed mutter can 
bo given in evidence without proauemg the manuscript {Ji v Watson (1817), 2 
Stalk 116, 129), evidence can be given of the resolutions proposed at a meet 
mg without produung the paper from which the lesolutions were read (R v 
Menc/un (1811), 31 State Ti 643,671, R v Hunt (1820), 3 B & Aid 666, if v 
Moim (1801), 6 East, 419, n) If persona who act m a pubho cajiacity have been 
appointed by a document in wnting, in order to prove their appointment it is 
not ucGOSsary to produce the document, but evidence may be given that the 
persons have acted m the alleged capacity v Gordon (1789), 1 Loach, 615, and 
coses cited on p 389, ante) As to admissions of a pai^ relating to a written 
dooumunt which is not produced, see SlaUerte v Pooleg (1840), 6 M & W b64, 
^e rule m which is applicable to cnminal cases, but there seems to be no 
reported case of its being appbed to such oases (Bosooe’s Onminal Evidence, 7^ 
(») R V iranns (1874), L B 2 C 0 B 128 The cases of R r Robinson 
(1866), Lo & Ca 604, and R v Farr (18M), 4 F & F 336, can hardly be 
regarded os authoiities to the contrary In if v Hunt (1820), 3 B A Aid 566, 
37o, patol evidence was given of the inscnptionB on banners Tlio fact that 
a document is in a particular person’s handwriting may be proved in a 
onmuial case m any of the different ways m which it may be proved in a 
civil case, no one of such ways is m law better than another (see Taylor on 
Evidence, 10th ed, Vol II, p 1336) So absence of consent of the owner of 
property to an act can in soma oases oe proved by other evidence than that of 
the person whose coneent uooessary (fi v Ilasy (1826), 2 C. & P 458, R v. 
Alien (8826), 1 Mood. 0. C 164) 
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the defendant a notece to produce the document at the trial, and if 
the defendant does not produce it at the trial and proof is given 
tracing the document to the possession of the defendant or his 
solicitor etc, and showing that the notice to produce was duly 
served, the prosecution may give secondary eMdonee of the 
document (v) 

If the defendant wishes to give evidence as to the contents of a 
document which is in the possession of the prosecutor, he must 
serve the prosecutor with a svbpoena duces tecum The pioi>ecutor 
18 not a party, for criminal proceedings are at the suit of the Crown, 
and a notice to produce served on the prosecutor does not enable 
the defendant to give secondary evidence, if the originiil is not 
produced (x) 

If a defendant has been served with a notice to piodiiee a 
document and he does not produce it, and the prosecution gi\eg 
secondary evidence of the document, the defendant cannot aftorwaids 
give the document m evidence (a) 


(i) A-G V f e Merchant {m2), mtoA 2 Tonn Rep 201, n , K v EUnmnhe 
nSJl),6C &P 522, ^ A'ir«on(1853M)eais <’ 0 187, It v Gordon(1784), 1 

Loarh, 300, n , It v (1829), 4 (.1 &P 128, It v Elworthy {ISiil), L R 

1 0 0 R 103 If it IS piovetl that a dofondant read in the lioarmg of a witnoss 
a letter or other document or part of it, evidence can bo given by the witness 
of what he heaid without giving the delondant notice to jtroduce {It y lAiyci 
(1722), 16 State Ti 94, at p 170, R v Moora (1801), 0 East, 419, n ) If (opies of 
letters are found in the possession of the dofondant and aie soi/eu, such copies 
may be given in evidence against him, and it is not necessary to produce the 
onginal-4(// v /^anoa (1717), 15 State'IV 897, 941) Anotice toprouiicoadoon- 
nieut known to have been destroj od is unnecessaiy, and secouilui v oviilenoo can 
be given on pi oof of (he destnictiou {R v Sprugqe, cited Mow v Hall (1811), It 
East, 276, R v llawotth {1S20), 4 0 & 1’ 254) Notice is not neiossaiyt/j 
produ< e a duplicate original (RhtltjtBon v Chase (1809), 2 Oiiuip 110, ( nUinq v 
rr«mi(1827),OB AO 394,/? v H'ototm(1817), 2 Staik 116,129) or a counter- 
part (see Rurleiqh v Stibta (1793), 5 Term Rep 465, Roe d West v Itavis 
(1806), 7 East, 363), or a notice (see CoUtnq v Treu’ok (1427), 6 R & C 394, at 
p 398, <7oti/ v Orchard (1799), 2 Bos & P 39, JTiio v UtatmorU (1822), 3 
Brod & Bing 288) It is not necessary to servo a uoti o to pioduie a docu¬ 
ment when, from the nature of the case, the defendant knows that he is 
charged wnth its possession, eq , when the defendint is charged with stntliug 
the document (R v ^itAfiw (1784), 1 Loach, 294, compaie CiJltnq v 7renitk, 
supra, per J , at p 398, and J reds v Oco/c (1803), 4 Esp 266), if a 

defendant is charg^ with forging a document, and the document is in his 
poBsossion, a notice to produce is necetmrj {R v Haworth (IH'lOl, 4 0 & 1* 
254 , It V J'ltsstmona (1869), 4 I R. 0 L 1) In an indictineui against a 
solicitor for perjury in sweanng that there was no diaft of a certain docuinont 
notice to produce the draft IB necessary (jR v Efaiorl/iy (1867), L R 1 0 C it 
103) If a document is last seen in the possession of a d( feudarit, it lies on oiin 
to trace the document out of his possession {R v ThisHevmd (1820), 33 State 'I'r 
%2, per Abboxt, G J . at p 768) A notice to produce nued not bo in writing, 
but generally is, and in cnmmal oases, if the donndant is in custodj and has no 
sobmtor, it mu^ be m wilting It may be served on the defendant hiniHoif or 
upon hiB sobcitor (A ~G v A Merchant (1772), 2 Term Hep 201, n ) It inii«t 
be sowed within a reasonable time of the trial, tx , within such time as to inulde 
the d^enihmt to get the document from the place where it is (R t /' lU oinhe 
(1833), 60. &F 622, R v Haworth (1830), 4 C & P 254, B y Kttson (1853), 
bears 0 C. 187 , S t liarher (1858), 1 £* ft F 326, Hughes y Badl (1840), 8 
Dowl 315) A notice to produce should not bo seived on a Suii'Lij {llaghe* y. 
BuM, supra, per Pattesoh, J , at p 317) 

(*) 'Wills on EvideUbe, 2nd ed , p 3o9 

(a) Dos y Hodgson (1840), 12 Ad ft EL 136; Laaton y Reynnhis (1864), 18 
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If a document le in existmioe and its prodnciaon ia procurable W 
a Muhpama ducet te<um, secondly endenca cannot be giren of it, 
unless such a snfrpoena is served on the person who has the 
document and he refuses on a good ground of privilege to produce 
the document (6) 

If the person who has possession of the document is outside the 
United Kingdom, and all reasonable attempts have been made to 
procure the document and the person refuses to give it up, secondary 
evidence may, it seems, be given (c) 

760 If it is proved that it is impossible or highly inconvenient 
to produce a document or a thing on which theie are inset iptions 
or representations which it is desired to prove, secondary evidence 
may be given of such document or thing (d) 

On the samo principle secondary evidence may be given of such 
a document or thing, if the original is m a foreign country by the 
law of which it cannot be removed (e). 

761 If a document is of a public nature, it is admissible m 
evidence on its mere production from the proper custody without 
further pioof (f) Copies of such documents, if officially ceitified, 
aie by various statutes made admissible m evidence m the place of 
the originals (g)* 


Jur 961 But if tbo defendant does not produce the document when it is 
called for, and the pioseiution tenders secondary evidence, the defendant is not 
prooluded from then piodiicmg a document which he alleges is the onginad and 
from ankiug the witness who is giving secondary evidence whether it is not the 
original and, on the witness denying it, from giving evidence to prove that it 
IB tne ongiiial The judge is bound in such a case to hear the enaenoe, and, il 
he IB sausdod that it is the original, must exclude the secondary evidence 
{Bnylt V (1866), 10 Exen 647) The effect of such evidence being 

given, if the judge behoves it, is to let m the document which the defendant 
allogoB to he the original (i6u2 ) 

(in See R v Rraion (17i2), 1 Stra 499, at p fiOO, Valerafi v Quut, [1898] 1 
Q B 769, 0 A , if V Ihxoa (1765), i Burr 1687 
(c) See Boyle v irt«<!7Ran (1855), 10 Exch 647, Faukv, B , at p 049 
((/) Seo R V Hunt (1820), 3 B & Aid 566, vmere secondary evidence was 
given of inscriptions and devices on banners earned at a public meeting (see, as 
to this oaso, R v Hmlty (1843), 1 Cox, 0 0 IS, per Matiiji, J , atp 13, aud see 
Dot V Cole (1834), 6 0 & P S59, at p 360, Jimetj Tariekm (1842), 9 M & W. 
076, at p 677 Morttmrr v MeCallan (1840), 6 M & W 68, at p 68) But m 
R T Rdye (1842), Wills on OiromnstanUal Evidence, 5th ed , pp 260, 288, 
IfAnui, J., refused to allow secondary evidenco of the oontonteof a oofBn-plato 
m a case where a hodv had been exhumed The ground of this deasion was 
Uiat the ooffln-plate was in the oitcnmstances removable and might have boon 
produced (see R v Hmlvy (1643), 1 Cox, C 0 18, at p 18} But in ordinal^ 
oases, where there has been a bunal and no exhumation, seoondary evidence of 
ffieinsonptian on a ooffin-plate would be admitted 
M Ahum V Fum%vdl (1834), 1 Or M db B 277 

f/) for a list of such pnhho doooments, see Taylor on Evidence. 10th ed<, 
VoL IIm p 1160, d!bd tide EvnnorcB 

(l/l As to the statutes Whibh expressly provide for the proof of partioulsr 
puoho dowmonts bv means of copies, see Taylor on Evidence, 10th ed , Ted. IL, 
p 1153; WUls op Eindonce,2nd ed, Append A, “FuhlioBoonctments,’' p 488| 
and titds EnDJurcs. Any pubho doeoment for ffie proof of which by means 
of a copy there is no statutory provision may be prom by on exammed 
or extract signed and oertiliod os a true ocfpy or exiraet bv the officer to whoM 
oustody the onginsl Is intrusted (Evidence Act, 1851 fl4 A i6 Tint e. 99), 



PaR3> VI*^£v 1SEH01 IK CaiKlNAI. Caebs. 


Publio doeoments are doeamente drawn ap by puldio funo* 
tionanes in tbe exeontiTe, legiBiative» and judicial departoants o! 
GkiyemmeDt with reference to the traoBaotiona which thay are 
required to enter in the course of their public duty and whicli 
occur within the circle of their own personal knowledge apd 
observation (/t) 

Sub-Sect 3 —Htartay Evtdena 

762 The rule as to the inadmissibility of heaissy applies in 
general to criminal trials The exceptions to the rule also apply (t)» 
but theie are also two exceptions which are pecuhar to orimi^ 
cases, namely, (1) dymg declarations and (2) complaints in cases of 
rape and similar offences 

Dying declarations are only admissible where the death of the 
person who made them is the subject of the charge (k) 


a 14) PTOclumations, treaties, and other acta of state of any futoigii Stale ui of 
any British Colony, and all judgments and other judicial piocooduigs, and all 
afbdavita, pleadings and other legal docuiunnts filed or deposited in any such 
court, may simibuly be proved by authenticated copies {ihtd , a 7) A convic¬ 
tion or acquittal of a perbon charged with an mdiolable offeuCiO may bo piovod 
by a copj of tho reooid with the formal parts omitted, onrtihed, or purporting to 
bo coi tilled, by the oflicor having custody of the recoids of Llie court 'wheto the 
conviction or armiittal took place {thid , a 13), see also os to proof of convic¬ 
tion, Ciiminal I^ou^dure Act, IbbG (28 & 29 Yict o 18), a C, Prevontiou of 
Crimea Act, 1671 (34 & 35 Yiet o 113), a 18 Any pioolamation, oiilor, or 
regulation issued by tho Soveioign or by the Privy Council, either beloio oi 
after 2ath June, 18G8, and any proclamation, ordei, or regulation issued bv 
the Tieosnry, the Admiralty, the becretanos of State, tho Board of Trade, and 
the Local Government Board may be proved by the produotion of a copy of the 
Oazette purporting to contain such proclamation etb , or by tho produotion of 
a copy of such proclamation etc , purporting to be printed hj the Govornmont 
printer, or under the auponntendenco or authority of the Statioiinry Of&ce, or 
oy a copy or extract puiporting to bo rertifiod (Documontary Evidence Act, 
18C8 (il & 32 Yict c 37), 8 2 , see also Documentary liividonro Act, 1882 (45 
Yirt c 9), and Documentary Evidence Act, 1895 (58 Vi<t c 9)) 

(it) Taylor on Evidence, 10th ed , Yol, 11, p 1073 

(t) For mstances of such exceptions in criminal c isos, see if T Jih$» 
(1837), 7 Ad ft El 550 (odmissiona of deceased persona against mtorest), 
if V Jiurklty (1873), 13 Cox, 0 0 293 (statements by a deceased jierson 
in tbe course of lus employment), if v Jilandy (1752), 18 Stale Tr 1118, 
1135, R Y JohnwH (1847), 2 Cor 4 Kir. 354, if v Oonde (1807), 10 Co*, 
C C 647, R ▼ Palmer (1866), Shorthand nutds, pp 26, 38, 42 (evidence of 
Elivabcth Mills, Dr Savage, and William Stevens), if v (Ao»ler (1888), 1 C Cox 
C C 471, 473, appiovod in if T Ferry (1900), 2 Cr App Itep 270, Avreoa 
T Ktnnaird (Lord) (1806), 6 East, 188, atp 198 (slalomonts by a person as 
to his health and aj^ptoms), R v Rert/ert [1894] 1 (i. B 823, R v Antrohut 
(1835), 2 Ad ft El 788, 794, R v lkfJJvrcla/»re (Inhabitants) (1855), 4 E ft B 
535, at p. 541 (evidence of reputation on a question of pubho right) Evidonoo 
<d reputation to prove a mamage la available in all criminal cases, except in 
bigamy (R v Athtnaon (1814), 1 Busaell on Cnines, bbh ed , p 159, It v 
If^odtoarii (1838), 8 C A P 561) In bigamy the proaurutiou cunnot prove the 
hrst marriage by reputation (C'ofAewotay Caslon (1844), 13 M ft W ^61 ■ “*■ 
p 265), but evffia m bigamy, if the defendant sets up aa a defence tb it af the 
nnmof the alleged *'first mamage” the person with whom he or she aent 
ttirough the ceremony of mamage was already mamed suad hod a hiin)' i i>'l or 
wife ahve, the defendant can prove by reputation the martiage whicu ho sots 
up(B,v Wtfson (1862), 3 F &F 119) 

R V Mead (1824), 2 B ft C , R v. Uutchmson (1822), 2 B & 0* 
608, n , fi V Lloyd DC3C), 4 0. 4 P 233; and see p 689, \iost In R, y. 
Edmunds (1909), 25 T L, K 608 , OCA, depositionB of a wnmar,, token whm 
she expected to recover and on a (bar^ of attein]>''d muTihr, were held 
admiBsiole on a charge of murdenog the woman. 


8 xcn I. 
Method of 
Froot 


Hearsay. 
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Sbot s The admissibility of the particulars of a complaint made soon 
Method of after the commisfeion of an alleged offence m the absence of the 
l^oof defendant by the person m respect of whom a crime is alleged to 
have been committed is peculiar to rape and similar offences (1) 
In other cases the fact of a complaint having been made is admis* 
Bible, but the details are not (m) 

SuB'Skot 4—Cbnfeuums ly Dtfendant 

Admiasions or 763 All statements relevant to the issue which are made by a 
t proved m evidence against the party who made them, 

before unless they are privileged from disclosure Co), subject to this excep¬ 
tion, that admissions or confessions of guilt made by a defendant 
befoie his trial can only be proved against him, if they were made 
freely and voluntarily % e , without being induced by hopes held out 
or fear or threats caused or used by a person in authoiity 
Onlj In giving evidence of such admissions or confessions it lies upon 

the piosecution to prove affirmatively to the satisfaction of the 
voluntarily l^dge who tiies the case that such admissions were not induced by 
any promise of favour or advantage or by the use of fear or threate 
or pressure by a person in authority (p) 

Person m By a person in authority is meant any magistrate ( 7 ), any police 
iuthonty or other officer or person having custody of the defendant ( 7 ), the 
prosecutor and any person acting on behalf of the prosecutor for 
the purpose of having the defendant in custody or prefeiiing a 
complaint against him ( 5 ) 

If the inducement is made by a person not m authoiity in the 
pieseiice of a person in authority, and is acquiesced in by the 
person in authority, the confession made m consequence of such an 

(0 11 V Z,i//vw»an,[18%]2Q B 107, C C B , v OnUnme, [1905] 1 A B 
551,0 0 B , ileatty v Vulltuquiorth 60 J P 740, Jl v Howland 

62 J P 45U, H V Ktngham (1902), 6 b J P J9J, Jt v Hoodle$$ (1900), 
b( J P 282, Ji V /ii^rry (1900), 64 J P 107, B v BiwA (1896),60 J P 777, 
iHPo p () 12 , jmt 

(in) See R v Wink (1834), 6 0 A F 397, R v Rtdsdale (1837), Starkie on 
Evidence, 4t}i ed , 469 But see R r J<6Uey (1896), bO J P 569 

(») See aa to pioof ol handwriting, Cnminal Procedure Act, 1865 (28 & 29 
Vu't c 18), B. 8 , J? V Siherlotk, Xl8®4] 2 Q B 766, COB, and title 
EviDENOl!. 

(o) See title Evidencb 

( 1 .) 2 EnBt. P 0 657, B ▼ Thompson, [^1893] 2 Q B 12, C 0 B If a 
coiiioMiHm “ proceeds from remorse or a dosire to make reparation for the 
enmo, it 18 iMmiesible, if it flows from hope or fear excited by a person m 
uulhority, it is inadmissible” (ihd, per Cavx, J, at p 15, and see if v 
Wartckshcdl (178J), 1 Leach, 263) As to a compulsory examination under s 17 
of the Bauknipky Act, 1883 (46 & 47 Vict 52), see note (o) on p 399, post • 
MR V (700/^(1833), 6 0 A P 685 

(r) See R v Boswell (1842), Oar & M 684 , R v Shepherd (1836), 7 0 & P 
579, A V Doherty (1874), 13 Cox, C 0 23, 24, At Rnoch (1833), 6 0 A P 
539 , A V TTindsof (1864), 4 F AF.360 
(a) A T Thompson (1783), 1 Leaoh, 291 , A t Jonet (1809), Buss A By 152. 
A V Ais^orcfa (1832), 6 0"A P 318, A r //ram(1841), Cai AM 109, A. v 
Vass (1784), 1 Loach, 293, n , A v Simpson (1884), 1 Mood C C 410, A. v 
Ljx/lurch (1836), 1 Mood C C 465, A v Parfru^e (1836), 7 C A P.551, A 
T //rwett (18421, Car AM 694, A v Aennr/f (1881), 7 Q B 1) 147,0 0 B 
A V Rose (1898) 18 Cox, 0 0 717, 0 0 B , A v Thompson, [16931 2 Q. B 
12, COB At one tune it seems to hare been thought that a confemlon made 
in consequence of an iiidu<«ment by any person was inadmissible (see A v 
Dunn (1831), 4 C. A P 543, A T Slnughter (1831), 4 0 A P 544 n . A v. 
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inducement is just as inadmissible as if it had been made by the 
person in authority (i) Method 

An inducement made not to the accused himself, but to someone Proof, 
else, with the expectation that it will be communicated to the accused, 


may have the effect of making a confession madmib^ible, unless it 
is shown that the confession was not brought about by the 
inducement (a) 

It IS for the judge in each case to decide whethei on the facts the 
confession is or is not admissible (h) 


Thomas (18J4), 6 0 & P 353, Jt y Walklty (1833), b 0 & P 17,*, oiid nee R, 
V Spencer (1837), 7 0 & P 77b, A ▼ KtngtUm (1830), 4 0 A P 187, but 
these oases cannot now be considered us nuthonties (see R v 7’avlnr (18i)D), 8 
C & P 733) A master of a seirant is not a person in anthoiity with ic^'iiid to 
this lule, if the luistor is not the prosecutor, and if the charge in lospott of 
which the conlesaion is made has no ielation to the person or jmipeity of the 
master or of any member of his family {It \ Moore (1852), 2 Don o22, and son 
R V S/cemon (1853), Deals C C! 2lS) In y? t (1834), 1 Mood 0 C 

410, a ooufesHiou made in consoqueuco of throats and promises by the pioso- 
cutor’s relations was held inadmisHiblo In coses of felony anyone can arrest 
the offeiidei (boe p 29b, owff), and thereforo anyone who tbreatons to imprison 
a person accusoil of felony puts luinHolf m the position of a prosecutor within 
tho meaning of the rule and is a person in authority Ut y VwraU (1831), 4 
GAP 570) 

(<) R V laugher 2 Cvr & Kir 225, R y Taylor (1839), 8 0 & P 

733, kia R V Pountney (18ub) 7 0 & P 302, but see R v Row (18091, 
Jams A 153, R y Iteeie (1872), L R 1 C C 11 ,Sb2 Hut a statemeiit 
made b\ one of tuo prisoners to the otlier m tho presence of tho prosecutor and 

a constable (‘‘ You had beltf r tell Mr-tho tiuth ”) does not come within 

the lulo and does not make a subsequent confession by the other pnsoner 
iiuidirnssible, for the confiim itiou of aiiurson in authority cannot be iioccssaril) 
lufoired m such a case (// > 7^/r/,(T (1801), Le A Cu 42) 

(a) R V ThompaoH, [1893] 2 (1 B 12, C 0 K K*o if v Nule, uted R v 
UnvUt (1842), Cur A M 534, at p 535 

(b) Goufessmns hare lioeu hold inadmissible in the following cusrs -R y 

Thompson (1783), 1 Lcach, 291, whcie the {leison wbu iqipiebendcd the aroused 
said to bun, “ Unless you give me a more satisfarlorv i omit, 1 tdiali take you 
befuie a magistrate ", R v Pan aft (1831), 4 0 A P o70, where tho captain of a 
lessel in which tho accused was a sailoi said, “ If you do not tell me who your 
partner was, I will commit you to prison”, R v Itichards (1832), 5 C & P 
318, where the prosecutrix said to the accused that if she did not tc 11 all about 
it that night, tlio constable would bo sent for next morning, It v //earn 
(1841), Car A M 109, where goods had been stolen and tho owner of the goods, 
who was also ilie mastot of the accused, said that if •■lie did not tell the truth 
'* about tho things that wrie found in ♦}!« pump," he would send for the 
constable to take her, R y Luekhwet (1851) Doois G C 218, where the 
prosecutor said to the pnsoner, “ If you don’t tell me, I will give you in charge to 
the police, till you do toll me” , 11 v Vofey (18bH), 10 Cox, G G 536, where m 
inspector of pohoe told the prisoner tliat “ if she did not tell, she might g( t 
herself into trouble, and that it would be the worse for her”, It v Cass <'1781), 
1 Ijeach. 293, n , where the prosecutor said to the aociisud, ‘‘If you 1(11 me 
where they ’’ (* e, the stolen goods) “ are, I will be favourable to you ", It v 
Kingston (18JO), 4 G & P 387, where the surgeon who was called 1o (•'«' a 
person whom Uie defendant was accused of haying poisoned said to iho 
dofendant, “You are under sospicion of this, and you bod bott^ tell all yon 
know ”, if V Partridge (1836), 7 0 A P 551, where the prosecutor said to the 
accused, “ I should be obliged to y ou, if you would tell us what you know about 
it, if you will not, we of course can do nothing”, R v (Jarwr 1 Den 

329, where a doctor in the presence of the master and mistress of th(‘ inisane^ 
who was accused of poisonuig her mistress, said it would be better for h( i hi speak 
the truth (and see A y Simywon(1834), 1 Mood 0 C 410), if y /mneff (1881), 

H L.—IX k 
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SBOt.t 
Htithod of 
Aroof 


7 Q. B D 147, 0 0 B, where the progecutor eeid to the aooaeed “ —~ talle 
me you are makinehouBebreakingimplements, if that is so, you had better tell 
the truth, it may m bettor for you”; M t Jonet (1809), Buss & By 152, where 
the prosecutor said to the aceiised that he only wanted his money, and if the 
accused mve him that, he might go to the devil, if he ploasod, U v Windsor 
(1864), 4 F ft F 360, where the pnsoner said to the searcher of female prisoners, 
who was with hmr in a room in the gaol to search her, If 1 toll the trath, diall 
I be hung,” and the searcher said, “No, nonsense, you will not bo hung”, B 
V Erwch (1838), 5 0 ft P 639, where a woman who had charge of the pnsoner, 
who was aocusM of murdenng her child, told her sho hod bettor toll the truth, 
or it would be unou her and the man would go free, H v L’oiweU (1842), 
Gar & M 684, where a pnsoner mado a confession after a constable had given 
him a handbill offenng a rewaid for the discoveiy of a murder and a recom¬ 
mendation of pardon to an accompbee who did not actually commit the murder 

g o this caso the pnsoner monhonod that he mode his cunfossion because 
oremment had offered a free pardon, if the offer of a pardon does not induce 
the confession, the confession is admissible, B v Dingley (IH45), 1 Oar ft Eir, 
637, BOO if v Bfac%5Mrn (1863), 6 Oox, 0 0 333, R v i/a//(1790), 2 Leuch, 
669, n , i/ y (?t//ts (1866), 11 Cox, 0 0 69 , iZ v f/ewe/f (1842), Car &M 534 
whore the prosecutrix said to the pnsoner that she would forgive the pnsoner 
if the pnsonOT spoke the truth (this was hold to make inadmissible oonfeasions 
made subsequently, but under the mfluence of the ongmal piomise); and see 
R V ManajMd (1881), 14 Cox, 0 0 639, R v Warnngha n (1851), 2 Don 
447 n , where the prosocutor said to a prisoner accused of Itrcoiiv, "It is of no 
use to deny, I have soon the piece of goods at the station house,” and on the 
pnsoner adimttmg that he had “ done it,” said it would bo best fox Lni if he 
would tell how it was transacted , B v Doherty (1871), 13 Cox, C 21, iivhoie 
a pobce constable said to the rnisoner, “ It is bef toi foi } on to tell the ti nth and 
not put people to tiie extronuties you are doing ’* (this was hold to make inad¬ 
missible a statement made on the same dsy about eight hours aftcrwoids to 
another constable), and see R V iia/e (1871), 11 Cox, 0 0 686, B v Lnuyher 
(1846), 2 Car & Kir 225, R v Shepherd (1836), 7 0 ft P 579, B v Th<mp~ 
toil, [1893] 2 Q B 12, 0 C B, whore the piosocutor said to the pnsouor’s 
brother, “It will he the nght thmg for jour di other to make a statement” , 
B V Bote (1898), 67 L J (u B ) 289, COB, where the proM'iutor stud to 
the piiBober, who was accused of steahng com, “ You haa bettoi toll me all 
about the com that is gone ” Sudi expressions as “ Yon hod better tell the 
truth,” or “ It is hotter for you to tell the tnith,” when uttered by a person m 
authonty, have acquired a sort of technical meaning importing cither a threat 
or a benoht (if v Jarvu (1867), L B 1 0. 0 B 96, per I&llt, 0 B , and 
Wai-KS, J , at p 99) 

Confessions have been hold admissible in the following cases*—B v Bow 
(1809), Buss ft By 153, where persons who had nothing to do with the appro- 
nonsion, prosecution, or examination of the prisoner iwtnoiimhcd him m the 
presence of a constable to tell the truth , and,see B v Gthbont (1823 V 1 0 ft P 
97, B T ifoore(185;^, 2 Ben 622, B v Zeeman (1853), Bears 0 C 219, 
B V Parker (1861), Le & Ca 42, B v Reeve (1872), L B 1 C 0 E 362, 
B V Qilham (1828), 1 Mood 0 0 186, where the confoesion was made m 
consequence of the persuasion of a clergyman, B v Tyhr (1823), 1 O ft P 
129, whore the mducemeut was by a person not m authonty and the confession 
to a person in authority, B v Oku.ta (1830), 4 C ft P 221, where a oonfessiou 
or statement was made after the indneoment ceased to opcrite, and sec B t. 
Bicharde (1832), 6 0 ft P 318, B T Howet (1834), 6 C ft P 404, B f 
(1845), 1 Car ft Eir 637, B v Boaier (1821), Philhppa on Endenoe, 
10tbea,Yol 1,414. R v (1816), Phibipps on Evidence, 10th ed ,Vol L, 

414 j it V Jarvtt (1867), LB 1 0. 0. B 96, whore a person in authonty 
adtised the prisoner on moral gtounda to spook the truth, and see B r Wild 
(1839), 1 Hood 0 C 452, B, V Reeve (1872), L B 1 C C B. 362 A confession 
IS adlnis4ule, if the induoofnent has no reference to the defendant’s escape 
from the charge brought against him (B v Idoyd (1834), 6 C ft P 393 , 
B T Gtmv (1334), 6 C ft P 666), or where the words used by the person 
in Butborl^ Import no promiM or threat (B v Jonee (1872), 12 Cox, C 6 241, 
COB) And a oon^Mon was held to be admissible, where it was mode 
after a ^oboe oonstable had told the pneoncr that “he need not say anything to 
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A defendant maj be convicted on his own confession without any 
corroborating evidence (c). 

7E4 A statement made by another person by Uie authority of 
the prisoner is evidence against the prisoner as much as if ha nad 
made the statement himself (d). 

765 If there are several persons accused of a crime and one of 
them makes confessions or admissions, such confessions or admissions 
are evidence only against the party who made them O’), but where 

criminate himself,’* but “ what ho did say would be taken down and used m 
evidence agaiuet him ", Boe It v Italdry (1652), 2 Don 4J0, dwanpioving of the 
following ra'^oa —R v Drew (1837), 8 0 & P 140, R v Morton (1843), 2 
Mood & B 614, R V Furlry (1844), 1 Cox, 0 0. 78, R t, 2/arm (1814), 
1 Cox, 0 G 106 As to confpsmona made undei the influence of drmk, aoe 
R V Bpd»huryi\%A^), 7 0 & P 187, 7? v Sexton (1822), 3 Bussell on 
Oiimos, 482 Tho mere use of aitiflce to obtain a confession does not make 
the oonfp‘i<«ion mndniiKsiblo, but a ooiifossion so obtained has very litUo 
weight (i? V T/iomat (IMfi), 7 0 &. P 346, R ▼. Shaw (1811), 0 0 & P 
372, R V Derrmijtim (1826). 2 C & P 418, R v (1818), 1 PhiUinps 

on Evidence, 10th ed , 420) What a prisoner is overheard to say to anotner 
poison or to himself is roceivahlo in ovidence against him, oat soa per 
AitiFRSOir, 11, 72 T Simone (1834), 6 C & P 540, at p 641, and Earle v 
Picken (1831), 6 C & P 642, n Statements made by a defendant in answer 
to queshons put by a police constable or prosecutor are not ipeo fa(to inadmis* 
Bible (R V lieoBon (1872), 12 Cox, 0 0 228, R v Rrarhenhuiy (1863), 17 Cox, 
C C 628, 72 T Ilxret (1696), 18 Cox, 0 0 374, Rogere v JIawken (1898), 67 
Jj J (q B) 526), but wheio such statements are made under pressure by tho 
pobco con«kblo or prosecutor, as whore there is improper cross ozamination oi 
a pnaonor in custody, or an attempt made to trap the acc used or to manufacture 
evidence, such statements may be rejected as inadmissiblo (72 v (1893), 17 
Cox, 0 C 680,72 v Jlieted (1898), 19 Cox, 0 C. 16, B v Morgan (1805), 60 J P 
827,72 V (1005), 20 Cox, 0 C 711} A constable may ask a suspooted 

person quostiona before taking him into custody, to asoertain whether there are 
grounds for apprehending him , a constable should not ask questions of a person 
m custody (72 v Demman (1864), 6 Cox, C 0 388 , R / i(^ofl(18?2), 12 Cox, 
0 C 228), but tho mere foot that a statement is mao in reply to a question 
put by a constable does not make the statement inadini»> iible (B v Reet, [19(^J 
IK B 692, C 0 A, disapproving of B v Oavtn (1885), 16 Cox, 668) A 
magistrate has no right to ask the accused any questions, except questions 
ine^ental to tho conduct of the examination, e g , whether the accused wishes to 
cross-oxamine a witness, or to give evidence, aivl the statutory questions pre¬ 
scribed by s 18 of the Izidictahle Offences Act, 1848 (11 & 13 Vict o 42), umess 
the accused gives evidence under the Cmninal Evidonoe Act, 1898 (61 & 63 
Viou c 36), if the magistrate does interromte an accused who does not so give 
evidenco, the answer <3 the accused is inadmissible as evidence against him (B 

V Bemrnan (1854), 6 Cox, 0 0 388 , B v PeUxt (1850), 4 Cox, 0 0 164 , 72 

V H’lTson (1817), Holt (w p), 697) Ihe cases of B v Bw* (1836], 7 0 & 1’ 56s, 
and B v Bartlett (1837), 7 0. A P 832, oannot now be re^rdea as authorities 
4o the contrary 

(c) But see note (c) on p 378, ante An to treason, see B v Tong (1662), Post 
240, B V I'rancxa (1716). 1 East, P 0 138, B v WtBi* (1710), Post 241. 
B V Fauolian (1606). host 240, B v BmttA (1708). Post 242 

(d) R V MaUtnif (1884), 13 Q B D 33, 0 0 B But see J? v Dmmn 
(1880), 14 Cox, 0 0 486, COB, where it was held that a letter wnttcu by 
a solicitor “in consequence of" an interview with the pnxoner was not 
equivalent to a letter written by the solicitor by the instmcttons of tho pnsoner, 
and was therefore not evidence against the pneoner An act done by an infant 
will not make the pnncipal cnmmally remneihle. unless the prmoipal 
authoriaed the act (soa Melville e {Lord) dee (180M, 29 State Tr 550, at 764) 

(0 B T Song, exipra, R v Boroeki (1682), 9 fiHlate Tr 1, at 23 See B v 
Fincher (1829), 1 Lew C C 107 In an indidanent against an accessory the 
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confessions or admissions are made by an accomplice in the 
presf^nce of the othei paity in such circumstances that the other 
party has an opportunity of contradicting such statements at once 
HO far as they conceined himself and does not contradict them, 
then the statement of the accomplice becomes evidence against such 
other paity, and a confession may he inferred fiom the conduct 
and demennour of the prisonei when he hears such a statement (/) 

766 Any statement made in the presence of the accused is 
evidence against him, if he had an oppoi tunity of contradicting it 
at once and did not, and if the (ircumstances aie such that 
be would naturally be expected to contiadict it, if be did not 
admit it (7) 

Evidence of this kind is not admissible at all against the accused, 
when the statement is made in such circumstances that he had no 
oppoi lunity of contiadicting it at once, e ff , if it is made when the 
prisonei is bofoie a magistrate (h) 

767 If evidence of a confession by an accused person is given 
on behalf of the prosecution, the whole of the confession must he 
used, the piosecution must take the whole of it together,and 
cannot select one pai t and leave another (i) But if part of a state¬ 
ment tends to show the guilt of tlui accused and pait of it to show 
lus innocence, the jury may, if they choose, believe the part 
which IS against him and disbelieve that which is in his 
favour (A) 

Eveu if a confession is inadmissible in evidence, yet facts the 
knowledge of which has been obtained by means of such inadmis¬ 
sible confession may be proved on behalf of the piosecution (1) 


coufi'osion of tlie piincipal is not evulenoe of the puilt of the princijuil os 
fipainsl the atres'^oiy (// v y’lOflw (ISjJ), 1 Mood C C 147) As to evidence 
ou aihaigeof Tnuicici of thedving deilaiiitioiiH of the miiideKd poison who 
IS see ll v jfi»cA/<r (1781), 1 East, P 154 Statements 

111 ido, like acts done, by one of seveial uuompliees or co-couspiratois in pur- 
Muunco of a common design, are evidence against the otheis (Jt v Watson 
(IM7), aStaik lib, at p HO. J? v /iMwioad (18b8), 11 ('ox, 0 0 14b, A v 
}iVciAe (1844), b J1 I'Jb), ahtrr of statements which are made not in pnrsiianee 
of tho common design {R v lilnke, supra) 

(/) Philli^ps on Evidence, loth nd Vol I,40'i, R v /lrum//riid(100b) 71 J P 
10,1, (' 0 II See ^ V Male (189J), 17 Cox, 0 0 bSQ R ^ Huat (18%), 18 
Cox C C ,174, R V P«amn(No 1)(1')08) 72 J P 449 

(s) See U V bwitAirt (1832), 6 CAP 132, R v Bartlett {\%m. 7 0 & P 
882, where tho rule was applied to a statement made bv a wife in the presence 
of her husband, although the wife could not be called against hoi husband tb 
prove such a statement, but see ^ v lynutU (1897), 18 Cox, U C 470, 
IfWnnonn v Walpole, [1891] 2 (i B 534, G A , per Lord Esiifr, M E , at 
p ,5,37 • R T Peorwi, sttpra 

(h) R V Applebif nm), S Stork 33, Melen v Aadtww (1829), Mood & M 
336, R. ▼. Turner (1832), .1 Mood 0 0 347 . and see E v Smith (1897), 18 
Cox, O C. 470 

(i) A V. Jimes (1827), 2 C & P. 629 

(A) /?. V. -Hiwns (1829), 3 0 & P 603, A v Cfeiws (1830), 4 0 & P 221. 
R V Steptoe (1880) 4 0, A P ^97 

(0 R V. Il’anrAnAolA (1783), 1 Leach, 2b,3 In ^ v Grijlin (1809), Enas 
& R> IJl, the prosecutor was not allowed to prove a confession by the prisoner 
on a chaif^e of larcemv, but was allowed to prove " that the prisoner brought 
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768 If a confession has been reduced to wnting, and it is 
written oi signed by the accused, the wilting must he given in 
evidence and, if proved, read by the officer of the eoiut If it is not 
written bj the accused, but talen doMii by sonioonc else and not 
signed by the prisoner, tlie confession can onlv bo pioved by the 
person who took it down, who must state what the accused said, 
and may use the writing to lefiesh his monioiy (r/t) 

769 At the pieliiuinary eiaminalion mlo a clmuge before 
examming justices the defendant is asked at the close of the case 
for the piosecution whether ho wishes to say anytluug in answei 
to the chaige and is expressly cautioned Am stateiuont that the 
defendant then makes, if it appeals on the depositions, m.iv ho 
given in eiidence against him on his tiial, and an\ 'ilatoinent 
made by him, oithci befoio or after lie is so asked, may also ho 
given in evidence against him, if it appeals on the dejiositions (a) 

Any eiidence whuli a defendant gives on oath ot aOiiiiiation 
befoie the examining justices under llio Ciimiiial Kiidence Act, 
1898 (o), may also he used against him on his inal (ji) 

Anj evidence which a defendant lins given on a foriner occa¬ 
sion as a witness is oMdenco against him, if piopeily proved(qf), 
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him a guinea ami a Imuk note, which ho gnvo up to the piosofutoi nn one of 
the notes ho hiul stolen ’ But t>ert /{ \ Joma (ISO'I), Hush A llv 1 Vi , Jt \ 
Jciiktnt {1^12), Hush A. ll> t<l2 If u priHoiiei makes a ntatoninnt cloHirihiiig 
wboro eitides tonneited with a ciimo mo to ho found and such nitido<i am 
found lu consequence of the statement, the finding of the in tides tnuy Im 
proved, although the statement itsdf may bo inadiuisHiblo 

(m) ft V Layer (1722), 1(> Stale Tr *14,214,71 v .SuatAiMi (IHJI), 1 (1 A 1’ 
51S, at p saO , BIO 72 v Got/ (ISJo), 7 C & i* 2 tO 

(>i) Ste p 316, avte Such stuteinonta, however, if intde by a piisomi who 
does not give evidence, but who is iiitorrogalcsl i the rnngihtiuto aio 
madmihSible (/? v 72c»M/)utw (IS >1), r, Cv\ C (’ JS8 aid sue p {‘)7, r/idi) 

(d) 61 A 62 Vict c JC , and see p JI7 nuti 

(p) 72 V 7hrd(lK‘)Sk 1*1 Cox, C C IsO. C C U 

(q) Depositions of tne defendant viho is called is a witness ut i toMirini s 

inquisition aio evidence agfiin»t him (72 v 7f«6wirt« (18()6), 1 1* A K I()6S 
It V Colmir (1664), ‘1 Cox, 0 (’ 506 , but f-eo Ji v Whftln/ (18 tS), 8 (' A 1’ 
250 , A V Oartc (18J*>), 9 (' A i» 83, 218 72 v Sawdy* (ISll), Cm A M 345) 

Depcsitions of the defendant upon an inqiiii v In foie coinimaKioTieis ap|>omtc 
to investigate the ongin of fires (in (dudx,o) and aiilhoiiHtd to examiii' 
witnesses on o,vth, were held by the I’rivy Counril to ho ailtiiis,>ddo in evidcMu 
against him on his tnal for arson (72 v facj<e(187 5t L 11 4 P (} 599), md 
see Jt V QoJdshtde (1844), 1 (’nr A Kir fw7 , R V t'lndltq (1800), 8 Cox, ( < 
3f,5 , 72 V lauieut (1808), 62 J V 250 Under the bankniptcv law (mo 
Bankniptc'y Act, 18SJ (46 & 47 Vict o 52), s 17 (8) and title UaMcIivI'HV, 
Yoi II , p 73) a bankiupt in his examination in baukiiiptc} is boiiml to 
answer all questions touoning matters relating to his tiade, dealings, or 
estate, or wliieb might tend to disclciso any secret grant, uwiveyiuicc or 
conoealment of hia lands, tenements, goods, money or debts, and he 
object that his answers may luerimiiiato him, and his answets Dtoiigh 
tending to incriminate him, may bo given in evidence against bun on a 
cmoinal cliarge, except in a prosecution for the muidemcanotit« mmiioncd m 
• I of the Larceny A(t, 1901 (1 Edw 7, c 10), and in ss 77 to 84 of the 
Larceny Act, 1801 (24 A 25 Sict c 961. see Ijuruny Art IhoI n 85, 
Larceny Act, 1901, s 2 , and Bonkrnptci Act, 1890 (5 f A 54 \i<l- ' 71) a 27 , 
and see R y .Scott (1856), Dears A B 47 , A v i'roto (1856), l>‘ os A B 68, 
R V AiJiwofi (1867), L R 1 C C U 80. 72 v fJRhm (1872), 12 Cox C 0. 



400 


Criminal Law and Procedure. 


Sior 8 

Method of 
Proof 


Coranetrary 
of witntBBCI 
In clril 
proceedings 


anieas the defendant was wrongly compelled to answer questions 
tending to ciimmnte him which he objected to answer (r), or nnless 
there is some statutory provision making such evidence inadmissible 
in other proceedings(«) 

Shot 3 . —Competency of Witneem in Criminal Proceedings, 
BuB-Secr 1 —Tn Genndl 

770 All persons are competent to give evidence except 
(1) children of such tender years that they have not sufficient 
intelligence to testify or a proper appieciation of the duty of 
speaking the truth, (2) idiots and insane persons who at the time 
of being tendered as witnesses are mentally incapable of testifying, 
(8) deaf and dumb persons, if they are unable by signs or otherwise 
to undeistand what is said to them or to corainunicato their 
thoughts to others, and (4) other persons who from temporary 
causes, such as illness and diunkenness, are for the time incapable 
of understanding questions and of giving a rational account of 
events (f) 


171, i? V Chnry (1871). 12 Cox, C C 32, v ThJe/on (1872). L E 2 
C C R 3, R V I'rd/inm, [1800] 2Q B 280, COE A bankrupt, when ao 
oxununod might object to ansvre i a question on tho giound that it does not 
relate to the matter on which ho may bo oxaminod, but, if he does not so object 
and answeis a quostion which does not lolate to such matters, his answer 
may be prored against him in other proLocdings {R t Sloggett (185b), Dears 
C 0 056} A witiioBS, othor than tho bankrupt oxamined under a 17 
of the Bankruptcy Act, 1883 (46 & 47 Yiot o a2), may lofose to answer 
qiiostions on the ground that his answers may iiicrinunate him (Re Frith, 
Ex jiafte Srhojield (1877), b (}h D 230, 0 A) Tho answers of a bankrupt 
in an examination under e 24 or s 27 of tho Bankruptcy Act, 1883 (46 
& 47 Yict. c 52), cannot bo used against him in prosecutions for the mis- 
denioanours inentioued iii s 1 of the Larceny Act, 1901, or ss 77—84 of the 
Larroiiy Act, 1801 (Bankruptcy Act, 1890 (5J A 54 Vict c. 71), a 27 (2)) Queen, 
wiiidher such answers can be used in prosecutions for othor offences, see Arch¬ 
bold, Ciiininal Pleading, 2 ini ed , p 329 The exception m the Bankruptcy Act, 
1890(53 A 54 Yu t o 71), s 27 (2), as regards the misdemeanours specified above, 
dues not applv to a statement; of affaire filed by a banki apt under the Bank¬ 
ruptcy Act, 1883 (46 & 47 Yict o 52), s 16, and snob a statement may be used 
in evidence against him m a pio«>cution under as 77—84 of the T^irceny Act, 
1801 (24 & 25 Yiot c 96), ancf s 1 of the Laiceuy Act, 1901 (1 Edw 7,’o 10) 
{It V Pike, [1902] 1 K B 562, COE) As to a bankrupt’s balance-sheet 
being used in evidence against him, see R v BrtUon (1833), 1 Mood. St 
297 , R V IFAnUer (1838), 2 Mood 0 C 45, 51 
(r) H r QarheR (1847), 1 Den 230, see R. v Merceron (1818), 2 Stark. 

(«) Thus under the Oorrupt and Illegal Practices Prevention Aot, 18^3 

i 4b St 47 Yiut 0 51), s 59 (1) (b), an answer by a person to a question put 
ly or bi'fore any election coiut u not, except in the case of crumnal pro- 
oeediugs fur perjury in respect of such evidence, admissible in evidenoe against 
him in any citmmal proceed^ (Muniapal Elections (Corrupt and Illegal 
Prootkos) Ack 1884 (47 dr 48 Yict. o 70). ss 30, 35 , and A v BuUle (1870), 
L B. 1 0 C E 248. A T Sl9ii>r(mi), 8 a B D 267) See also ExlubiUon 
Modale Act, 1863 ^6 St 27 Yiot o 119), s 5, Land Transfer Aot, 1875 
(38 & 30 Yiev c 8<), » 103, Explcave Substances Act, 1883 (46 Yiok o, 3), 
B 6 (2), Merchandise Mirks Act, 1887 (50 & 51 Yiot. o. 28, s 19 (2) 

(t) D has been said that a person under sentence of death is oivil^ dead, 
and tMrefore incompetent as a witness (R y Wel^h (I8C71, 11 (Ton, O. CT 133), 
but see Evidence Act, 1813 (6 A 7 Yicb o. 85). a 1, Forfeiture Aot, 1870 
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Feraons who are not incompetent for the specified reasons to 
give evidence are compellable to give evidence (a), unless they oie 
privileged from making disclosures (&) But tlio defendant in a 
criminal prosecution and the husband or wife of the defendant are 
incompetent witnesses foi the prosecution except in cui turn cases (r), 
and m most criminal proceedings (d) are only competent wituesses 
for the defence subject to certain limitations 
WitneBBeB who are competent to give evidence in ciiminal oases 
aie also compellable to give evidence subject to the same giounds of 
pnvilege as in civil proceedings (c), and subject to tins further 


(J) & 34 Yict c 23), s 1, and Jt v Fitzgnald (1884), cited in Taylor on 
Evidence, 10th ed , Yol II, p OoO 

[a) Tho common law, it has boon said, knows no distiooUon Lutweou com¬ 
petent and compellable witneesoa (Taylor on Evidence, lOtb od , Yol I, p 617, 
u 6), but it seems that tho King, foreign sovoimgns and foreign ambassadors, 
who are not compellable to givo evidonco, aie compotout witnesses see Tiivlor 
on Evidence, lOtn od , Yol. 11,989 

Qt) Fersuus who are piivilognd fiom making disdosuros are—busbaudH and 
wives, who are pnvibgod fioui disdut-iiig comuiuntcaUons made to one another 
donii^ mamago , liwjors and ditnts, who are pnvilegod from disclosing con- 
fldenual communications made for tlie purjiobe of obtaining legal advice ((^v(ept 
communications in ado for tho purpuso of comniitting a ciimo or ooinmuiiii a- 
tions which aro pait of a cnmiuul ui unlawful piooeetluig), public oilicurs, who 
aie piivilo^d fiom disdoaing facts or dociimonts the diMolosuro of which they 
dedal e to ue injuiious in the public interest A witness may also refuse to 
answer a question tho answer to which may tend to onmiiiaie him by oxposuig 
him to a cnininal thaigo, or to a penalty or forfeiture It seems that a 
minister of religion is not pnvilegod from gmng evidence of conhvisioiis mode 
to him under the seal of 8«icrucy (see titlo EviiJfc\ri) Tho judge who tries a 
luhO cannot be culled as witness in tho oasn, and, it bcems, may objoct to give 
evidence in another comi as to mattors with which hu became oujuamtod while 
he was acting os judge (Tiivloron Lvidoiice, 10th ed , Vol I, 666, Yol 11 , 
987) As to advocates giving evidonco of foots c>iu which they have lout nod 
while acting as idrocntes but which wore not (onfldeii*tally oommunuated to 
them, see title liAiciiisit.ns, Vol 111 , p J% 

(r) Sue p 402, poat 

fa) See p 10.) pmt 

u) For pnvilege in criminal cases, see, as to husbands and wives, Ornuinal 
Evidence Act, 1896 (61 & 62 Yiot c 36), s 1 (d) , as to lawyers and (lionls, 
Dh Barri v Lwfitr (1791), To ike, 108, B v, fW awei Hmlton (1881), 14 
Q B D 133,0 0 R , if V Jmn (1816), 1 Don 16G, U V VarUy (1848), 2 far A 
Kir 313, if T Hayward {1840), 2 (lor & Kir 234 , if y /irei/er{1834), flO & F 
363, if v Rroum (1862), 9 Cox, 0 C 281, i? v Ti/y-i (1848), 1 Don 319, if t 
A twy (1886) SO & F 396, R v Tl (1740), 2 htra 1122, R v btnowr 

(1880), 11 Cot, 0 0 466, OCR As to public cjffloojB, sec It y Ferqtn 

(yOutinor (1843), 4 State Ti (K 8 ) 936, atp 1050 Fulioo olAcers and public 
officials aie pnviloged from disrlosing tho source of their informalioii, and 
Witnesses for the Crown lu nubhe prosocutums are privileged from diselosing 
the channel through which they have cummunieatod uiformahon (if v Tl'utmn 
(1817), 32 State Ti 1, at p 1(K), if y Nmtth (/JUrtm (1848), 7 StateTr fw s ) 
1, if y /fofdy (1791), 21 State Tr 199, atp 783, It y RicAorcfion (186,3), i F & 
P 068, Marhay Rcy/iw(1890), 26U B D 494,0 A.) As to mcriimn'itirig 
questions, see R t SUmty fl832), 3 0 ft F 213, if ▼ Oarhett (1847), 1 Con 

236, R T eWe (1873), li It 4 F 0 399, R y Adey (1831), 1 Mood & B. 

94, R y mogg^tmm. Dears 0 0 6>6, R v Roy«(1861), 1 B ft S 111 , R v 
Kinqlaka (1870), 11 Cox, 0 0 499, R. v ReorftMjf (1679), 7 State Tr 2)9, 296 
As fu pdMuer ginug evidence on his own behalf, tee p 404, pn/tf A ootn- 
mnnicatian made by Way of confession to a minister of religion, n> jirobably not 
pnvileged and the recipient may be compelled to ^sclose it, though in many 
instances the judges have shown a gicat disinclination to compel such disclosure, 
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exception which is peculiar to criminal proceduie, that the defendant 
and the wife or liusband of the defendant are not compellable to 
give evidence except m certain caseb (/) In criminal as m civil 
cases it IB for the ]uclge to decide on the competency of a witness (^) 

Sl;B f>LCl 2 —Evidence of D^vidant 

771 The defendant in a criminal proceeding was not at common 
law(/j)a competent witness either for the prosecution oi for the 
defence on his trial He could, however, make a statement not 
on oath, and he still can do this instead of giving ei idence (i) 

If a defendant is indicted jointly with other pci sons, he cannot 
at common law (L) give evidence on his trial against or for any of 
his co-defeinlants, if they arc tried along with him , but, if two or 
iiioio defendants, though indicted jointly, aio tiled sepaiately, a 
dofemlaiiL w'ho is not being tiled may give evidence against or for a 
co-defendant (f) 

A defendant who, being indicted with others, has pleaded guilty 
may give evidence against or for his co-defondants, and even a 
defendant who has pleaded not guilty, if in tlie couise of the trial 
he withdiaws Ins plea and pleads guilt}', oi if ho is acquitted, can 
give evidence against oi foi his co-defendants If an indictment 
Lonlains sevcial counts and one of the defendants pleads guilty to 
one of the coniils, and it is desired to call him as witness against 
anollii 1 defendant, tlio piopoi couise is to take a vcidict of acquittal 
on the otbei counts before calling linn 
A defendant in lospect of whom a voidict of not guilty or a 
nollt pihas been enlcicd may give evidence foi or against a 
co-defendant (m) 


woJCo Inut h29 Du Ilmrc v hmette (1701), PeiLe, lOS, Butler v Moore 
(ls02), McKull>, hvitleiKo, Vol 1 , j» 2i3, Ihmd v Pitt (1828), 3 C i. P <518, 
ft V Gilham (1828), 1 Alood P C 18b, R v Grtjfia (IbdJ), b Cox, C C 
210, a V //flv (ISbOK 2P &.V 4 
(/ 1 Sco pp *101, 40b, pitat 

\tf) R \ U hitiltad (IbbO), Ij R ICC R Jl, and eoe R v Wukefeld 
(1827), 2 Low C 0 270 Qur’^tioim of tbia kind are often docided on the votr 
due, hefoie a witness is swoiii, but if a witness who bus been admitted as 
toiiipetont {^les c^idonco, and is aftorviai'ds found to be incompetent, bis 
evidome iniv be nitbdiaau fium the jurv (/? v ]Vhtlehead, tupru) 

As to the btututoi} mucbbuition of the common law rule, see p 403, 

post 

(t) B V Hull (1880), AiiblKild, Ciiroinal Pleiding etc , 2did ed , p 210 , R 
r /Ibides (1880), ifcid , R v ZloAfrO/(1887), lb Co\, 0 C 30<i, B v Mtll^uae 
(188fl), lo Cox, 0 C 622, R v Slunaimi (1882j, 15 Cox, C C 122, ^ t 
tlOO 1), 20 Cox, 0 C 334 The ri^bt was piiseiied by the (>iininu 
Evidence Act, 1808 (61 & 62 Viot c 3b). s 1 ^h) (see ft v Pope (1902), 18 
T L R 717) Tbote bus been considerable diffeieuce of opiniou among the 
judgM as to tbo time when the statement should be mode, some judges have 
iuIm that thn st itemeut must be made before the speech of the pnsoner'a 
counsel (see ft v HlaJi9,‘iupta, R \ Doherty, eupra, R t Ptype, euwa, 
R V Shirrtf Mtpiul, others have allowed it to be made afterwa^ (A ▼ 
Hull, supra, R v MUUioiue, supia, R v Shmmm, supra) 

(A) As to the stutntorj modification of the common law lule, see p 403, post 
(I) R V Put, Of (1872), 1 C C E 349, R v Rtadlai^h (1883), 

15 Cox P 0 217 . JHiMor V R (1866), L R 1 Q B 300, Ex Ch 
im) TTriyAt ▼ Paultn ( 1824 ) Ry, A li 128, R. v Eeataad (1826), Ey & 
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772 In a prosecution for the non-repair of a lii"hway or budge 
or for a nuisance to a highway, river, or budge, and other proseui- 
tions which aie instituted for the purpose of ti^nng ui enforcing a 
civil right only, it is pio\ided by statute (a) that tbo defendant shall 
be a competent and compellable witness for eitlioi the prosecution 
or the defence (o) In no other case is a defendant competent to 
give evidence for the piosecution on his tiial (a) 

773 Eveiy defendant is now by statute a competent witness for 
the defence at every stage of criminal pioceedings either on his own 
behalf or on behalf of any person vlio is tried along with him, but 
he cannot be tailed as a witness except upon his own application (!>}; 


M 401, i? V O’A)W/(18571 7 Cox, C 0 317, R v (1815), 1 Don 

84, /i V Uallag/ur 13 Cox, C C 01, C 0 Jl Ah to nolle ptoiLqui, hoo 

p 350, ante 

(ji) Evidence Act, 1877 (10 dL 11 \ict c 11) 

(o) Te , the defendnnt jh c«>mpollubIa to pvo ovid(*nco for the prosecution, 
competent to give evidence on hiH oun liolialf, and compullablo to give oviclnnio 
for the defence of othoi poieons who *ire indicted along with him 

(a) The Prevention of Ciiiellj to Children Act, 1004 (1 Iwiw 7, c 15), e 12, us 
amended b\ f he ( hildieri A< t, lOOS (8 I dw 7, i 071 (wo Mhediilo) piovidcH that 
a person ac( u«<ed of any ollentc under the tiiht numeilAit istobo (utnpetniit, but 
not compellable, to give o\ idonte This iiioaiis, it siHUns, to gi\n ovidoiue lor tlie 
defence only, the ho< turn iis it stiindn might seoiti to m motion tho giving of evi- 
doncob\ the luoitsed in hik hi is< s foi the piosouition, hut, in the abacni ooi expinss 
woids giviiigsuLhsinciiun or of a pioiisioii in ikirig the dofeiiduiit a coinpidlablo 
as well as a lompetmt witnosH, tho muhnn, so far as it relates to the peisoii 
charged, would probibly bo held to nder to tho difence only D Uiih put 
of the section only refers to oiidenco foi tho dole me, it woms uiiiioiOHsary, us 
the Ciiminal Evidcnco Act, 1S%((>1 AdiVict c Jb), which poimits a dofoiidant 
inaciiuiiiial piowcution to give endeiue, applies to all ciiminal piouedings 
(see CAuraori V cVcrcAnw^, [I'MIO] 1 Q H 474) Thelir iiiige of the i’reventioii 
of Crucify to Children Act, 1001 (4 Hdw 7, c 1.)), s 1* ih mainly taken fiom 
the lepetlecl Pievention of Cnieltj to Chddien Act, 18’»' (>7 & oH Vict o 41) 
a 12, which, bring passed hoforo the Criininiil Evidonco Act 1808 (ol & 02 
Vict c i(>), was then needed, us without it the a< ciiaed could not give evnbuice 
No such provision was needed ullor tho Cnmirial Evidcnco Act, IVW (01 <1 02 
Vict c 36), and it is not clear whethoi its insertain in tho Act of 1904 (4 Jvdw 
7, c 15), has any effect as rogirds the evidence cif the person chiiged It 
seems to have lieen insortedpcr »/i< m lam 

(A) Oiiiniuul Evicleiice Act ISOS (61 &. 62 Vict c 56), s 1 Tho Act ciiiiio 
into foico on 12th October, ISOS (« 7 (i)), and appbc s to all ciiminul procondiiigN 
notwithstanding anj enactment m fomi at the coinuienceniont of the Act, but 
does not affect tho provisions of the Evidonoo Act, 1877 ^40 & 41 Vict c 14) 
(see tnpra) At tho timo of the paswrig of tho (’iimiiial Evidnnco A»t, 
4808 (61 & 62 Vict c 36), them were a nnmbor of statiiteH in fuire which tuiicIo 
a defendant, or the wife or hiisbiud of u defc ridaiit coirijiotont to give c vulence 
it aeems that all those Acts are suxiorsedod by tho (/nmiiial Evi(len<» Act, IS'is 
{61 & 62 Vict c 36) and are now unnecossary, mi fai as they reJato to the Hiibjcc f- 
matter of that Act (seo Chnnunk v MerchanU [1900] 1 Ci B 474 , Stephen, Dig' st 
of the Tjaw of Eviilenco, 6th ed , p 124 , Taylor on lilvidonce, lOth ed \ol II , 
p 977, B V J llie (ls99), 34 L J 6-16 R v Unmnuff flR99>, 31 f/ J 
33 , T jBranf (1899), 03 J P H8) Tho Criminal Evidence A't, 1898 
(61 & 62 Vict c 36), subject to the provisions of the Evidence let, 1877 
(40 & 41 Vict c 14), is the governing Act as regaids the evideiic o of dc fondant^! 
and wives or husbands ol defendants (see Criminal Evidence Ac t, 1 s98 (61 & 6‘i 
Vict c 36), B 6(1)), and even subsequent Acts contaiumg pro\i*>ionB relating 
to the same subject-matter must unless they contain words exprcsnly varjruig 
the Criminal Evidence Act 1898 (61 A 62 Vict e 36), be ronstruod subject to 
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he cannot, therefore, be compelled against his will to give evidence 
for a co-defendant 

774 The defendant gives his evidence like other witnesses on 
oath or afl&rmation, and, unless otherwise ordered by the court, from 
the witness-box or other place from which the other witnesses give 
their evidence (c) Ho is not, however, treated altogether as an 
ordinary witness or as a person who might naturally be expected to 
be culled as a witness (d) 

If a defendant has given evidence in his own behalf which 
IS not adverse to a co-defendant, and a co-defendant exammes 
him m his own defence, the defendant who gi\es evidence becomes 
a witness for the co-defendant who examines him {e) 

If a defendant gives evidence on his own behalf, it is no objection 
to a question put to him in cross-examination that it may tend to 
criminate him as to the offence cliarged (/) , but he must not be 
asked, and if asked cannot be required to answer, any question tending 
to show that he has committed or been convicted of or charged 
with any offence otlior than that with which he is then charged 
or that he is of bad character, (1> unless the pi oof that he has 
committed oi been convicted of such other offence is admissible 
to show that ho is guilty of tho offence with which he is then 
chatged (. 9 ), or (2) unless ho has peiaonally or by his advocate 
asked questions of tho witnesses for tho piosccution with a view 
to ebtahlish his own good chaiactor, or has given evidence of 
his good chaiactei, oi (3) unless tho nature or conduct of the 
defence is such as to involve imputations on the character of the 
piosecutor oi of the witnesses for the pioseculion(/{), or (1) unless 


that Act See as to the Piexonfion of Oiuolty to Ohildion Act, 1004 (4 Edw 7, 
c 10), mid tho Ohiltlien Act, lOOS (8 Edw 7, c 07), p iOi, ante The Cnminal 
Evulouce Act, 1808 (01 & 62 Yiot c dO), does not apply to conrte-martial, 
iinluss BO applied by general oideis or rulea, boo tbul, b h A defendant cannot 
guo ovidauce bofoie the grand jury (J? v Rhodes, [16W] 1 Q B 77, 0 0 B. , 
It V. Saunders (1898), 63 J P 24). If a defendant pleads guilty, he cannot 
aftei wards give evidence on his own behalf with a view to mitigation of punish 
mont [R V llodgktnam (1900), 64 J P 808). A prisoner ought to bu distinctlj 
told that ho has a nght to give evidence on his own behalf (ii v ITarren (1909), 
25 T L R 63J, 0 0 A ) 

t) Oiiminal Evidence Act, 1898 (61 & 62 Yict c 36), s 1 (g) 
i) Seop 368, ante 

(e) Boq R y B«rdi« (1865), 6 Cox, 0 C 438, C C R, at p 460, R v 
Uadwen, [1902] 1 E B 882, 0 C E, at p SS6 
(/) Criminal Evidence Act, 1898 (()1 A 62 Yict o 36), s 1 (e) 

^) See p 380, ante 

(/i) h g , such an imputation is involved if the defendant states on oath that 
one of the witnesses for tho prosecution committed the offence with wkoh he 
u obAlwed (R v Marsh(Ul (1899), 63 J F 36), or suggests that the proseoutnx 
IS a “wmnken wastrer* (R.V htdmea, Timet, Slat January, 1899 p 11), orthat 
the pn^outrix on a charge ef attempted rapo consented to the octe wmeh form 
the baeie of tho charro {R v Ft^ker, T%met, Slst Janoary, 1899, p 11, whidh was, 
however, duseutod from m E v Sheehan (1908), 72 J P. 232, which see) Sudi 
an imputation is not in volve^^ the defendant merely states that the evidence 
given oy ^prosecutor lo a Se and that tho proaemitor is a liar (A ▼ ffoiiss, 
[1904] IK B 184,0 C. R ) or if the defendant suggests that he was employed 
as an informer by w detective who was a witness lor the proaefuibon {R v. 
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he has given evidence against any other peisoii charged with the 
same ofience (i). 

SVB Ssorr 3 —hvtdence of or Huibomd of Ihftndai^ 

775. At common law (A:) the wife or husband of a defendant 
cannot give evidence for the prosecution or for tho defence on Uie 
trial of tho defendant, except in cases of olTeuces committed by the 
defendant against the peison or liberty of the other party to the 
mariiage, and in such oases the wife or husband of the defendant 
can be compelled to give evidence fur the prosecution without the 
consent of the other party to the maninge (/) 

According to the weight of authoiity, this exception does not apply 
to cases of treason (m) 


Biot. A 
Com* 

petencyef 
Witnesset 
In Ciiminsl 
Prooeed- 
inga 

wife or 
huaband of 
defoBdutt. 

When a 
oompeteat 
witneee »t 
ooouium law 


» 


«nctyM«i<eT,[190a] I K 11 131, 0 C 11) Soo/J v /V»<fon [10091, 1 Iv B 668, 
C 0 A , whcieapiiHoiui in giviugi<vt(lem4]Uiadoan allogation ogiuust u «ituoHS 
for thepioRocution, but the making of such on imputation woe not the aubfiiatioo 
of the defonco or part of tho natuio or couduut of tho dofence, and it woh hold 
that the making ol such an iro]iuta1iuu did not lot ui ovidenoe us to the piiMonor'a 
bod cbaxai tor 

(») If such quosiions aio aitkod in < u cumsinnrcB that do not (omo within the 
spwified excoptioiiH, and ttie dofuiidaiit ih convicted, tho ooiivn lion is bad and 
will bo sot asido (CVmnnx/i v Miuhant, [1900] 1 Q JJ 4<4, R v /foiMC, [1901] 
IK B 184, 0 (J JL , It \ lirtdgwatfT, unpta) 

(A) As to the BtatuUtfj' modifications uf tho oommon law rule wo p 400, pod 

U) 21[awk P (1,8thcd , o 46, s^i 07 —79, 1 Halo, P C’ 101, R v Aivu (1726), 
1 Stra 63J (assault), R v i’ear«(I810), 9 0 AP at p OOS (shooting with intent 
to muidor), R v Jdh/mau (188Sj, 8 C & P 004 (lommitting an uimatura 
offence), Lord Audleij’t Caie (1631), 3 Htate Tr 401 (rapo by aiding another 
person to ravish tho dofeiidant's wife), whore a woman has boon abduotod and 
foroed to marry tho abductor, tho woman cm give evidento agtiiusi tho 
abductor when charged with abdurtioii, tho ion<4nn being tliat tho mairiago isnull 
{R V It (1827) 2 Lew C C 270), ahlrr, it the woman has after lieing 

abducted consenietl to tho marriage voluntarily, or if a fon^d marriage hus 
been ratihfd by voluntaiy cohabitation (1 Halo, P C 102,601) ItsoemsthHt 
if a mainage is brought about b} frandnloiit inihiepresenUitionH, and tho huaband 
or wife IS on his oi hei tiial for a thaigu based on those ropresentutious, the 
wife or husband cannot give evidence against tho detendaiit (R v Rerjtant 
(1826), By AM 862), but see v 7'my (1791), 2 Hawk P 0 001 Quore, 
whether the juvqiei lule is that such ovidniico coidd bo given, if the reiiresontu- 
tions are of such a natmo us to rnako the inamago void (i*eo Motta v Mota, 


[1897] P 263) 

jji a prosecution for bignmj the true w ife or husband of tho defendant caiin«)t 
be caUed as a witness (1 Hah, P C 693 , R V ftrtgya (166U), T Ha^m 1 , // v 
(183S), 2 Ijow C 0 268), but the false wife or husband can give evidf mo 
(1 Hale, P 0 693 , and see /t v I'oung (1847), 2 Gox, C 0 291) Nothu.f, in 
tho Criminal Evidence Act, 1808 (61 & 62 Vict c 36), affect# the case wh« lo tho 
wife at husband of a person chaigod with an ofionce can be called at oommon 
law as a witness without the consent of the person charged (s 4 (2)) The 
dying declarations ol a wife or husband are odniissiblo as evidence against the 
husband or wife when charged with the murder or manslaughter of the j/uson 
who made the declaration (ff v B'iwxfcocA: (1789), 1 Leach, 660, R v J<hna 
(1790), 1 lioach. 504, n ) 

(m) Arum (1613), 1 Brownl 47, 1 Hale, P 0 301 But in 2 IT ih P 0, 
c 46, 8 79, and Bac Abr tit Eridenoe, A, p 206, the point is fifiifod as 
unsettled Seel Ohitty, Cnmmal I/aw, 696, Taylor on Bvi'lemc HHh ed , 
VoL II, 976 , but see A T Grtgqa (1661), T. Baym 1; Bullor, Nisi I'mw, 288, 
Oilhert on Evidence, 6th rd , 119 There is no instance tracf af3« at the w’fo 
having pven evidence against the husband on a charge of tri</i/n (McNally, 
Endenoe, Vol L, Ittl) 
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111 all cabeb whore n wife or a busband is a competent witness for 
the pioHccntion against tho other pait} to the mariiage, the wife or 
husband is a competent witness for the defence (a) 

If more persons than one are indicted and tried together, no wife 
or husband of any defendant can at common law (o) give evidence 
cither for or against any defendant, except in the cases just men¬ 
tioned and in cases m whn h the defendant who is the husband or 
wife of the witness tcndeiod can give evidence(p) 

776 The wife or husband of a defendant is a competent 
and compellable witness eithoi foi the piosecution oi foi the 
defence on the triiJ of indictments relating to the non-ropair of 
highways etc ( 7 ^ 

The wife 01 liusbaud of a person charged with certain offences (») 
may be calhd us a witness eitliei for the prosecution 01 for tho 
defence and without tho consent of tho peison chaiged (a) 

T'he eftoct of this onnetnieiit does not seem to be to niahe the wife 
or husband of the paitv charged with tho specified offences 
a compellable witness either foi the prosecution or for the 
defeme {b) 


(7/) ft \ SerjeuHt llj A. M , f>fr Anuoii, C J , at p a jI 

(«) llio utntutoi} ni(Hh(u.ati(.)ii 8 of tlio (.ominon 1 iw iul« a* e tn/ra 
Ip) b(o p W'l, anil , It v X/m/ct (IbOl), > K>.p 107, R v U(1S3S), 
fill A 1’ JS4 R V Thompmn (ISbl), IF A P Sill Jnif v /Wenfer 
1J Cox, C 177, Jvi rcY,CII ,r«fiibod to admit as evidence ngainst a detendaut 
a lotter wiitten him to his wifo while ho was m custody uid detained by a 
coiistublo to whom the dofondant had given it to post The giound of the 
liiji ction of tins letfei » is that it belonged to the wife, and that ehe could not 
havn Ixrn < died upon to piodiKo it, if it hul i ok lied hei hands This ruling 
would be inapplicable now in those casts wIhio the wife or liiisbund of a 
deioiidant is a coiiipi 11 iblo Witney'S (boc mjra) but would be appliuible to all 
uibos wlieio tho wite oi husbuiid is not (oinpell ible 
( 7 ) i'vidonoe All, 1877 (40^41 Vict c 14) 

( 1 ) (''iiminul Hvidoiue Act, 189S (fil & 62 Aict c Mt), s 1 
(nl ('iimiiial Evidence Act, lh‘)8 (61 A 62 Vict c db), s 4(1) and schedule, 
I’hildren Ait, 1908 (8 Edw 7, c 67), b 27 and fust schfdule The offences 
aio the olleiices uiidei the Vagiami Ait, 1821 (o Gro 4, c Si), of a man 
iiegluting to maintain 01 deseiting liis wife 01 uiij ot hi" famiLv , am offence 
uudei the Miinied Women’s Piopoit^ Ait 1882 (4o A 46 Vut c To), as 12, '6, 
uniUi the Ciiiiiinal liUw Amendment Act, 1880 (48 & 49 Yict c 69), undei 
thi Otionces against tho rei"on Act, 1861 (24 A 2o \iot c 100), s 27 ^exposing 
childiuii) » 18 (1 ape), sb di, o4, oS (abduction ot women nud guls), or s oti 
(ch'ld slealuig), unj offence against a puson undei sixteen uudei tho Offences 
agniiist the Puson Act 18G1 (24 A Jo Vut i 100), s 5 (manslaughter), s 42 
(louimin as8AiiIt)i B 43 (nggiuvnted as»ault), s 32 (indecent assault etc), or 
s 6-' (utleiupt to coiiimit ui iiitiimoiis ctiine) any otfcnicn uuder the Dangerous* 
Pertoimalices Aits, 1 n 79 and KssT (42 A 13 Vict t 34 , 60 A Ol Vict c o2), and 
any other olleiitoiiuohing bodil> iiipuyto a peison uudirhixteou(see Children 
Act, 1008 (8 1'aIw 7, c 67), WchM I, and s 27), anv offence under the 
Childien Ait, 1908 (8 Edw 7, c 67) Pait II (see p 408, po$t) 

{b) Jn Jt 1 Llli* (1S'19)*31 E J 646, and R v Dunnwq (1890) 34 
Ij 3 33 (charges undei the C’lhninal Law Amendment Act, 1885 (48 A 49 Vict, 
c 69)), the Wife was treatid as a compellable witness, in ▼ ilrazil(1899), 
(id J 1’ 138 (a charge under the same Ait), the wife objected to give evidence 
against herhusbaud, and her objection was allowed It u unmatenal whether 
the marriage has lukt u pla o befoie or after the offence charged (22 v lirazil, 
$upra) 
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777 In my proceeding against any person under the Prevention 
of Cruelty to Children Act, 1904 (c), the wife or husband of the 
person accused may be required to attend as an oidmary witness iii 
the case, and is competent, but not compellable, to give evidence— 
t e, lb seems either foi the prosecution or for the defence (d). 

778 It IS farther piovided by statute (c) that in all criminal 
pioceedings (/) the wife oi husband of ever> poison iliarged with 
an offence is a competent witness for the defence at ovet y stage of 
the pioceedings, but cannot, except m certain speoifusl (nHeB(< 7 ), 
be called as a witness, except U])on the application ot the person 
charged who is the husband or wife of the proposed witness (fi) 

The provisions of the statute do not rendei a husband coinpollable 
to disclose any coniuiumcation made to him by his wife (lining the 
mairiiige oi a wife compellable to disclose a communicalion so made 
to her by her husband (0 

A husband oi wife who gives evidt'nce under the provisions of the 
statute may he cioss-examined as to Ins or hei pievious ofleiues or 
as to hiB or her character (A) 

The failure of the wife oi hushaiid of the peison chiiiged to give 
evidence must not, anynioie than the failuiu of the })eison chaiged 
to give evidence, he made the subject of any comment by the 
prosecution (/) 
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(f) 4 pjdw 7, ( li>, 3 12 , and see Children Att, 10U8 (8 Ldw 7, c (>7), and 
Third ‘Schedule 

(d) The woids “ may be lequired to attend to give evidence as an oidma'i 
witness in the ca^'’ B<>cm to Louteiupluto the wile or husband giving evidoncu 
for the piosecution The elToct seems to he to alter, in respect of the offences 
in question, s 1 (c) of the ('nininal Kvidenre Act, 1898 (bl A, (>2 Yut o «iS), 
an(f to make it possibh' to < nil the wife or husband of the defendant without 
the application of the defondant, but tbe other woids of the section give the 
witiuss the option of refu<.ing to give evidence It corns that s 12 ol the 
Provention of Ciudtv to Children Act, 1001 (1 Iwlw ,, c Ifi), cannot justify 
the binding over of the wife or husband by recognisance to give evidonco, iis 
that IS a sp( nos of compulsion Quare, whether the woids quoted uhovn rofc'i 
to tbe proiess hj subfHVna The A« t seems to provide fur the wife or husbuiid 
giiiiig evidence for the dofome, but this would appear to hu\o bet n uniioioB 
sary, as it was alicadr piovided for by the Onihiual End* mu A<t, 1898 (01 
dt 62 Yict c Ml), h 1 (see infra) 

(e) Onminal Evidence Act, 1898 ((>1 4, 62 Vict c 20 ) 

(/) Nothing m the Cnmuial 32viden(o Act, 1898 (01 & 82 Viil ( 38), is to 
aflcct the Evidence Act, 1877 (40 & 41 Vici- c 14), see p 408, ante 
(y) Criminal Evidence Act, 1898 (61 & 02 Viot i 28) s 4 (1), and Cniniiiril 
Evidenc'O Act, 1877 (40 &. 41 Vict c 14) (see p 40b, anti) 

(A) Ibid, 8 1 Xho effect of the exception is that a co-defendant ruiinot 
^11 the wife or husband of anotber co-defendant as a witness, unhss ihe 
husband oi wife v»bo is a oo-defendant applies that hie or her wife or huetmid 
should be called The object of the ext option u to prevent a wife or hush m'l 
giving, withtiut the hu‘>baiid or wife’s consent, eviwnce which may have llio 
effect of inculpating the husband or wife It seems that, if the wife or husband 
of a co-dofondant is called as a witness and gives evidence adverse to uiother 
to defendant, such co-defendant has the nght to cross-examine the ji'rson so 
called (li y Iladwm, [1902] 1 K H 882, C 0 K.) 

(») Cnminal Evidence Act, 1898 (bl & 62 Vict. c 36), s 1 (d) 

(*) The provisions of the Act which prohibit, with cortain rfhurvaUons, 
cross-exammation as to previous offences, or as to cbaiacter ajijih only to the 
person charged {ihid , s 1 (e), (f)) 

(/) Ibid , B i (b) 
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6ub-Skot 4—i?vtdeN«e of Oh*ldrm 

779 In criminal proceedings there u a limited class of cases 
in which a witness can give evidence not on oath or affirmation 
In a charge for certain offences under the Children Act, 1908 (m), 
if the child m respect of whom the offence is charged to have 
been committed, or an^ other child of tender yeai s who is tendered 
as a witness, does not in the opinion of the court or justices under- 
stand the nature of an oath, the evidence of such child may be 
received, though not given upon oath, if in the opinion of the court 
or justices such child is possessed of sufficient intelligence to justify 
the reception of the evidence and undeistanda the duty of speaking 
the truth, but no person can be convicted on such unsworn evidence, 
unless it IS corroborated by some other material evidence m support 
thereof implicating the accused (n) 

There are similar provisions as to the taking of unsworn evidence 
when a poison is charged with an oileace under the Fieventiou of 
Cl iielty to Children Act, 1904 (o) 


Suii-Sici 6 —hiulciue of Atumjilireg 

780 There is no absolute rule of law that the evidence of an 
accomplice must be corroborated, but there is a well established lule 
of piactice by vihicb judges advise juries not to convict a piisonei, 
except in very special circumstances, on such evidence, when 
uncoi robot atod ( p) 

(m) 8 EJw. 7, 0 67 The offences are those undei Pait II of the Act and 
those mentioned iii the First Schedule of tlio Act For the offences under 
Fait 11 of the Act, see s 12 (cruelty to childien and young persons), s 16 
(allowuig ohildien or young persons to reside in oi to frequent a biolbel), and 
B 17 (encouraging tlie seduction or prostitution of a young girl) The offences 
mentioned in the Fust Schedule of tho Act me—(1) anj offence uudoi tho 
OfTonus against tlie Poison Act, 1861 (24 &, 25 Vict c lOU), s 27 (exitosiug 
childroii), s 55 (abduction of girls), and & 56 (child stealing), (2) any 
offence against a poison under sixteen under the following sections of that 
Act s 0 (manslaughter), s 42 (common assault), s 43 (aggravated assault), 
8 5‘2 (indecent assault), or s 62 attempt to oomnut an infamous ciime), 
(J) any offence under we Criminal Law Amendment Act, 1885 (48 A 49 Yict 
c 69), (4) any offence imder the Dangerous Ferioimanoes Acts, 1879 and 1897 
(42 & 43 Yiot c 34, 60 & 61 Yiot o 52), or (5) any other offence mTolviug 
bodih injury to a person under sixteen 

(n) Childion Aoti 1908 (8 £dw 7, o 67), s. 30 (repealing pait of s 4 of the 
Oiiminal Law Amendment Act, 1885 (48 A 49 Yicfc e 6 (^, see Jt r iVcaland 
(1888), 20 Q B D. 827, C C B . Owen (1888), 20 ft B D 829, OCR, 
and B v Paul (1890), 23 Q B D 202 , GOB, aemded under the repealed 
pact of s 4 of the Criminal Law Amendment Act, 1885 (48 & 49 Yict c 08) 
li nuBWuin evidence is given before justices under the rraveution of Crueltp 
to Children Act, 1904 (4 £dw. 7, c 15), or the Oluldzen Act, 1908 (8 Edw 7, 
c. 67), and the deposition » taken down m writmg, and if the witness at the 
tune of the tnal is dead or too ill to travel, the deposition can he given in 
STidenee under the Indictable Offences Act, 1848 (11 A 12 Yict c 42), a 17 

Bteveution of Cruelty to Children Act, 1904 (4 Edw 7, c 15), s 15, 
Children 1908 (8 Edw- 7, c 67), s 30 The decision m A v Prmtey 
(1888), 16 Cox, C 0 344, which was decided nndor the repealed pait of s 4 
ot the Ckiounal Law Amendment Act, 1885 (48 & 49 Yict. c 69), la no longer 
applioahle- ,«. 

(o) 4 Edw. 7| 0 15 (see s 15, and Children Act, 1908 (8 Edw 7, o 67), Third 
Sohmule). 

(p) B X, TaU (1908), 1 Cr App Bep 39 A verdict obtained on the uncor- 
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Part VII.—Punishment and Prevention of 

Crime. 

Sect 1 .—Puntshment %n General (a), 

Sub-Sect 1 —Kmda of Pumahment 

78L Jnd^ent of death can only be swarded for murder (&>, 
treason (c), piracy (d), or setting fiie to the King’s ships or arsenals 
etc (e) It cannot be pronounced on, or recorded against, anyone 
undei the age of sixteen (/} 

When a peiaon above sixteen is convicted of murder oi treason, 
judgment of death must be pronounced , but in cases of piiacy and 
setting fire to the King’s ships it may bemeiely recorded ( 9 ) 

In the cases of crimes other than the four last mentioned 
the couit has a discretion within certain limits in fixing the 
punishment (/<) 

782 Penal seivitude la a form of punishment (i) which can 
only bo imposed when a statute authorises its imposition (A.) 
The shortest sentence of penal servitude that can he passed is foi 
three jeais A person convicted of any felony foi which no 

roborated evidenoo of an aocomphce alone is liable to bo npaot by the Oouii of 
Criminal Appeal, ece A v Aarrctt (1908), 1 Or Apn Ilep bi, li r Jaeohg 
(1908), I Or App lien 216, It v Warner (1908), 1 Or Awp Ilep 227, R v 
Sti/Wn (1853), 25 L J (M r) 16, 71 V Boyce (1861), IB & S 311, 7? v 
Thietlcuood (1820'), 33 Statu It 921 Soo also p 188, ante, and cases rited m 
note ( 0 ) thuoon 

(a) lu addition to the pumshmonty mentioned many statiitos (24 Hon 
8 , c 12 , B 2 . 25 Hon 8 , r 10 , 23 lien 8 , c 20 , s 0 21 Ja< 1, r 3, s 4 , 

12 Car 2, c 24, s 12, 13 Cai 2 , stat 1 , c 1,8 3, 11 "'as Corpus Act, 1679 
(31 Car 2, 0 2), s 11 , iSiiocesHion to the Crown Act, 17o7 (6 Ann c 41), s 2 , 
Scottish Reprosuitativo Peers Alt, 1707 (6 Ann c 78), h 4, llojnl Mairiugcs 
Act, 1772 (12 Goo 3, 0 11), s 9) presenbo for certain o/Foncus the jponultios 
imposed b^ tho (139J) statute otpraemuntre (16 Ric 2, c 3), tc , imprisonment 
for life and conhscation of property, but theso ponallios, uthoiigh referred to 
in the Quarter Sessions Act, 1842 (5 & 6 Viot c 38), s 1 , aie now obsolete, 
see note to 5 V Crook (1662), 6 State Tr 201, 210 

b) Offences against tho Person Act, 1861 (24 ft 25 Vict. c 100), s. 2. 

c) Treason Act, 1814 (34 Goo 3, c 146), s 1 

i) Piracy Act, 1837 (7 Will 4 ft 1 Viot 0 88 ) 

e) Dockyards etc. Protection Act, 1772 (12 Goo 8 , 0 24), s 1. 

/) Children Act, 1908 (8 Edw 7, 0 67), as 103, 181 

(ff) Judgment of Death Act, 1823 (4 Geo 4, 0 48), see Offences against the 
^Person Act, 1861 (24 ft 25yict c 100), s 2, and Treason Act, 1814 (54 Geo 3, 
0 146), B 1 

(A) For the punishments fixed for each offence, see poet, under the hcailing 
of each offence As to the mattora to be considered in sentencing a pnHonor, 
see A T Syree (1908), 73 J P 13, and Jt r Kerkpairiek (1908), 73 J 1* 29, 
OCA, and p 425, poet 

(0 It was subshtutM for transportation by the Penal Bemtude Act, 1853 
(16 ft 17 Vict 0 99 ) SB 5, 6 , 7, see Penal Servitude Act, 1857 (20 & 21 Viot 
c. 3), SB 2,3, Penal Servitude Act, 1864 (27 ft 28 Vict 0 47), and Penal 
Servitude Act, 1801 (64 ft 65 Vict c 69), s. 1 The Acts applualdo to trans¬ 
portation are extended so as to be applioable to penal servitude (Pt>nal Servitude 
Act, 1853 (16 ft 17 Viot 0 99), e 7, and see s 14) 

(A) Penal Servitude Act, 1891 (54 ft 55 Vict 0 69), a 1 
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Criminal Law and Procedure. 


Sect 1 punishment is specinlh provided is liable to a sentence of penal 
Punish servitude for not raoie than seven or less than three years, or to 
ment m a sentence of impiisoninent for not more than two years { 1 ) 

General As regaids all sentences of penal servitude authorised by any Act 
before 5th August, 1891, the court may award a sentence of penal 
servitude foi any period not less than threeyeaisand not exceeding 
five years, or niiy longer peiiod fixed by the pai ticular Act An 
alternative sentence of imprisonment for a term not exceeding two 
years may be passed instead of penal seivitude, xvhen penal servitude 
IS authorised by anv Act, unless there is provision to the contrai y 
in any Act passed after 5th August, 1891 (wi) 

Imprisonment 783 Imprisonment without hard labour (with or without a 
without iiaid fine) IS the common law punishmont for a common law mis- 
‘ demeanoui, and is a statutory punishment for some kinds of felony 

01 niiHdemeanonr 

\Mieio impii&onraeiit is a punishment allowable by common law’, 
tbeio IS no limit fixed for the poiiod of imprisonment(n) 

In most cases wheie impii&onment without haid labour is 
allowable by statute the maximum period of imprisonment is foi two 
years (a) 

Persons who aie sentenced to imprisonment without hard labour 
may be divided into three divisions The couit that passes the 
sentence may, if it thinks fit, having legaid to the nature of the 
oflence and the antecedents of the offender, diiect that he be treated 
as an offender of the first dniaion oi as an olTendei of the second 
division , if no diioction is given by the couit, be is to be tieatedas 
an olFendei of the third division (ft) 

With hard 784 Inipiisonnient with hard lalioui is a punishment which can 
laiioiir jjj, imposed when authorised by statute (t) The maximum 

ptiiod IS geiieially two jeais (d) 


(/) Onninal Ijiiw Act, 1827 (7 A 8 Geo 4, o 28), a 8, Tonal Soivitudo Act, 
lS.i7 (20 A 21 yict c {). H ‘2 
(to) Tonal Borvitudo Act, 1891 (JA A 55 Vict o 69), 3 1 
(n) B V Caatio (1880), d (i B 1) 460, C A , ptr Bbamweil, L J , at p ;09 
linjiiiRonnient without haid labour with or without a fine was substituted foi 
tho pillorj hv the Tillory Alwlition Act, 1810 (ob Geo J, c 138), s 2, no limit 
of tho teim of impiisoninent is fixed by that statute 

(a) 8 eo Toniil Servitude Art, 1891 fd4 A oo \ ict c 69) s 1 A sentence of 
thiee V ears' unpi isonment without hard labour mav, it seems still be passed 
t g for a second i onviction for blasphemy (stat f 1697-8) 9 Will 3, c 35), a 
sentonce of tin re yeors' imprisonment with or without hard labour mav also be 
possetl for tlneatening to publish a libel with intent to extort money ^Libol Act? 
1818 (6 A 7 V«ct c 90), s 3) If a statute authurises impi isonment, but does 
not specif\ any tenn them is no limit to the period 
(ft) Piison Act 1898 (61 A 62 Vict c 41), s 6 ( 1 ) ( 2 ) See if v ITarru 
(l‘M)9), 2 Cr App Bop 50 A prisoner seutenei^ to impiibonment for scflibou or 
seditious libel is ulwnj s to bdb'Oated as an o£ft ndei of the first division (Pnson 
Act. 1877 (40 A 41 Vict c 21 ), s 40, Prison Act, 18% (61 A 62 Vict c 41), 
B 6 (5)) As to the tieatraent of persons in the thiee divisions, see Imcol 
Tiison Kulos, 1S99, Tail*. IIL, IV , V (Statutory Buies and Orders Bevised, 
Vul X , Prisons, Ihigland pp 60 rf , No 322), and title Pbisoxs 
(r) See Penal Servitude Ait, 1891 (54 & 55 Vict c 69), s 1, Hard Labour Act, 
1822 (3 Geo 4, c 114); CiJmmal Piocedure Act, 1851 (14 A 15 Vict c, 100),& 29 
(li) Penal S^itnde Act, 1891 (.H A 55 Vict c. 69), s 1 But imprisonment 
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785 A pel son sentenced on seveial chaiges, whether on separate 
indictments or on difleient counts in one indietnient, may ho 
sentenced to moie toims than one of jieual soivitudo oi impiison- 
ment, and these teims may either run concunentiv with one 
another or may be consecutive, so that one connnoncea on the 
expiiation of anothei (r) 

786 In ceitaiii cases where an offence has been committed 
after a previous conviction, the judge may, in his disoietion, in 
addition to any other punishment ivhich is inflicted on the offender, 
make an ordei that he should be ke[)t under police Miiionision for 
any period not exceeding seven jeais (/) 

787 Whipping IS a common law punishment for a mis 
demeanour, but is laiely now inflicted as a punishment except 
under statutory authoiity It has been abolished as a punishiiiont 
for females (. 9 ) 

The whipping of adult males in addition to or instead of am 
other punishment is aullioiibud by statute—( 1 ) in the case ot 
incoiiigible rogues senteiued at f|uaitcr sessions (A), (2) in tho caso 
of persons who are convicted of dischaigiiig tiieaiins 01 explosive 
substances at the Soveieign ( 1 ), (3) in tho casoot pei sons convicted 
of tho ofleneo of robheiy with violence, or of the ollenco of robbery 
or assault with intent to 10 b whilst aimed witlian offeiiHive weapon 
or instrument (K), (4) in the case of peisons convicted of the offence 
of attempting to choke, suffocate, or stiangle anyone, or of using 
means calculated to do so with intent to coiinmt 01 to enable any 
other pel son to commit an indictable offence (/) 


with hard labour for thioe years is, it sooins, possible iindnr the labi 1 A( t, IS-IJ 
(6 & 7 Vict ( '16), s 3 See, too, pp 0 O 6 , note (/»), 52,}, xiat 
(p) It V IfJitfa (1770), 19 State Tr 1075,1152, Castro R (1881), 0 Apj* 
Cub 229 A soTitence of baid labour concunent with a sei teiice oi pc ital hoi vi 
tude IS undosiiable, asthesenUnceof hard labour make sit moioditfuuJt fot tho 
prisoner to earn a n mission of his sentence of penal semtude (ft v Martin 
(1908), 1 Cr App Hep 20*1) Hut if a portion who has liecn sentnncod to penal 
servitude is released on ticket-of-Iaave and is afterwards convii ted of another 
crime, he must servo the rest of his original senfonco after the expiiution of tho 
second and the remnant ot the original sent* in 0 lariiiot be insdo to run con¬ 
currently with the new one (R v Ktny, [1897] 1 U H 211 0 (' H , vfr 
^WKlNH, J , at p 218, R V //amt/ton (190S), 1 (r App Hep 87) It Ins 
been sud that as a gouoral rule it is not desiiuble that a sonteiif 0 of pen d 
servitude should follow on one of imonsonmont with hard lalxim (R v Jums 
(1908). 1 Cr App Hep 196) ^ 

df) Prevention of Ciimes Att, 1871 (34 &. 35 Vnt c 112), s 8, Prevention of 
Prime Act, 187*) (42 A 4) Vi''t c 65). s 2, Penal Servihulo Act. 1891 (61 & 6 j 
V iot 0 693 , H 4, and st 0 p 414, jiatt 
Ig) Whipping Act, 1820 (1 Geo 4, c 57) 

(A) Vagrancy Act, 1824 (5 Geo 4, c 81), s 10 
(i) IWohon Act, 1842 (5 dc 6 Vict o 61), s 2 
(A.) See Larceny Act 1861 (24 & 26 Viot c 90), s 43 
(0 See Offences against the Person Act, 1861 (24 & 25 Vict 
Garrotters Act, 1865 (26 A 27 Vict c 44), a I In 12 v. 

3J L J 124, a person convicted of attomptuag to choke a woman with intent to 
commit a rape on her was sentenced at the Hampshire Assizes to two whippings 
and seven years’ tx***^) servitude As regards whippmgundor the Osirotters Act, 
1863 (26 & 27 Vi5 c 44 ), mthe case of an offender under sixteen the number of 
strokes is not to exceed twenty-five at each whipping, and the instrument used 


c 100), s 21, and 

htm'lhonf (1898), 
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788 . A fine, either with or without imprisonment, ib a punish¬ 
ment for a common law misdemeanour. It is also a statutory 
punishment, which may m certain oases (m) be inflicted with or 
instead of impiisonment A fine is rarely imposed except under a 
statute 

789 If a defendant has been convicted on indictment for causing 
a nuisance, an order may be made by the court for the abatement of 
the nuisance, if it is alleged to be a continuing nuisance and is 
proved to be still continuing at the date of the judgment(n). 

Sub-Sfot SL —Rnognuanca to hrep tht Peact 

790 A person who has been convicted of any felony (except 
muider) under the Criminal Law Consolidation Acts (o) may be 
oidered, iii addition to any other punishment, to enter into his own 
recognisances, with or without sureties, to keep the peace, and on 
failure to find sureties may be imprisoned for not more than 
a yeai (o). 

A person who has been convicted of any indictable misdemeanour 
under the Ciiminal Law Consolidation Acts (o) may, in addition to 
01 in substitution for any other punishment, be ordoied to enter 
into his own recognisances and to find sureties foi keeping the 
peace and bemg of good behavioui, and on failure to find suieties 
may be imprisoned for not more than a ycai (p) 

A peison convicted of any other indictable misdemeanour, whether 
at common law or by statute, may bo ordered, in addition to or 
substitution foi any other piinishment, to enter into a recognisance, 
with 01 witliout Buioties, to keep the peace and be of good behaviour 


I buih-rod, m the case of any other male offeuder the nuuibm of titrokoa 
)•. nut to i \* eod (lily at ouch such wluppiug lu oach case the cuuit is to specify 
the nnujUir of btiokos to bo inflicted and tho instrunueut to be used {ibtd) 
Whipiniig 18 also autlionscd in certain cu&cs tried before courts of summary 
puisdictiou, see title MAOisiKArBS. As to the whipping of oilondera under 
sixteen, seo p 423, 

(m) Sc«) the Oriimnal Law Consolidation Acts (i r , Gomage Offences Act, 1861 
(24 (k 2.) Viot c 99), s 38, Foigoiy Act, isGl (24 &. 25 Vict, o 98), s 61, 
Jiiuony Act, 1661 (21 & 25 Yut c Ub), s 11 1 , MaUuuus Damage Act, 18G1 
(24 & 25 Yiot c 97), s 73, OlTeuoes against tho Teison Act, 1861 (24 & 2o 
Vujt c 100), 8 71), Gaming Act, 1846 (8 & 9 Vict. c 109), s 4 , Disorderly 
ileuses Act, 1761 (25 Qoo 2, c 36), s 2, Childicu Act, 1908 (8 Edw 7, c 67), 
8 12 Thoio was no limit to the amount of a fine at common law except the 

^ 0^1810118 of Magna Csiiia (26 Edw 1, s 14) and the Bill of Eights (1 Will & 
ai (less 2, c 2) against unreasonable hues Some of the statutes vldoh 
aaihonsn the imposition of a fine fix a maximum limit, e g , the Gaming Aot, 
1816 (8 A 9 Yict 0 109), the Disorderly Houses Act, 1751 (26 Gee 2, c 36), 
8 2, and the Clnldieii Act, 1008 (8 Edw 7, c 67), ss 9 and 12 Other statutes 
(ey, the Criminal Law_Consolidation Acts, see untr) which authorise the 
imposition of a fine fix no'lunit 

(n) Jt, V H'frt ilnhnq of Tori* Jmitea (1798), 7 Teim Eep 467, S w Stead 
(1799), $ Textu.Bop 142, B v Ztufsden (1810), ISEist, 164 

(o) Oouiage Offences Act, 1^1 (24 & 26 Vict. c if9), s 38, Forgery Act, 
1861 (24 A 25 Yu t 0 . s it, Tiarceuy Act, 1861 (24 & 26 Yict e 96), s 117 
Mahcigus Damage Act. 1861 (24 & 26 Yict. c. 97}, a. 73, Offences against the 
Peiscm Act, 1861 (24 & 23 Yict o. 100), s 71 
(p) f/ud 
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for ft reasonable iune to be specified m the oulor, and to be 
imprisoned until the recognisances are entered into {q) Punlidi 

If the conditions of such recognisances are biokon, the recog- 
uisanoes may be estreated (i). General 


In the case of any offence except one punishable by death the 
court may, instead of passing sentence, require a perbuu who has 
been convicted to enter into recognisances, with or without sineties, 
to come up for judgment when called upon Such reccigmssiicos 
may also contain a condition that the convicted peison should in 
the meantime keep the peace and be of good behavioui (a) 

791 When any peison has been convicted on indutmont of any rroUtionot 
offence punishable with impnsoiimont, and the couit is of opinion 
that, having regard to the character, antecedents, age, health or 
mental condition of the peison chaiged, oi to the tiivial nature of 
the offence, or to the extenuating circumstaneos under which the 
offence was committed, it is inexpedient to inilict any punishment 
or any other than a nominal punishment, oi that it la expodient to 
lelease the offender on piobation, the coiut may, in lieu of impoBing 
a sentence of imprisonment, make an ordei discharging the offender Order for 
conditionally on his entering into a recognisance, with oi without 
Buieties, to be of good behaviour, and to appear foi sentence when ° 

called on at anytime dining such peuod not exceeding tlnco years, lonvjcUd. 
as may be specified in the order (a) The couit may also order the 
offender to pay such damages for injury or compensation for loss 
and to pay such costs of the pioceodmgs as the court thniks 
reasonable (b) 

"Where an offender is oidered by the court to entoi into such CoudiiioM. 
recognisances, they may contain a condition that the offender is to 
be under the supervision of a person named in the order for a 
period therein specified and such other conditions for seeming 
such supervision as may ho specified in the order 

There may also be inserted in such a recognisance additional 
conditions (1) piohibiting the offender from associating with thieves 
and other undesirable persons and from ficquenting undesirnblc 
places , or (2), where the offence was committed under the influence 
of drink, requiring the offender to abstain from intoxicating 
liquor ((), and (8) generally for securing that the offendei should 
lead an honest and mdustrious life (d). 


iq) R y Dunn (1847), 12 (1 B 102fa, 1041, n 

Ir) Crown Office Bulee, 1900, r 116, eoe Finos Act, 1BJ3 (3 & 4 Will 4, 
c 99), os 26, 27, 28 

(•) This course may be pursued if a case n slated under the Crown Cui,r<t 
Act, ISIS (11 & 12 Yitt c 78) (st'o a 1), or m the case of an appisil und' i thn 
Cnminal Appeal Act, 1007 (7 Edw 7, c 23), or in any other case wIk ix Mio 
court may think it expedient {Burgru r. Bw^fieur (18M), 7 Man ft o l''* ■ 
R V Mites (1890), 24 aB I) 423,0 C B , Probation of Offenders Ad, ]'«»7 
(7 Edw 7, c 17), 8 .1 (2)). As to dopoxtatiom of ahon cnminals, slu p 418, 
post 

(a) Probation of Offenders Act, 1907 (7 Bdw 7, «. 17), s 1 (2) 

Wited.8.1(3) ‘ 

(y See R T Dattea, [1909] 1 K B 892, OCA. 

(d) Probation of Offenders Act, 1907 (7 Edw 7, c 17), s 2 As to tha 
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CftiHiNAL Law and Fbocedure. 

792 If a porson lias just cause to fear that another will do 
him some bodily harnri, as by killing or beating him or his wife or 
child, he may demand the surety of the peace against such person, 
and it 18 the duty of a justice of the peace to bind over such person, 
li the applicant proies on oath that he is actually under such fear 
and has just cause to be so (e) 

limding a poison over to keep the pence is not m strictness a 
punishment, but is a measuie taken to prevent the apprehended 
danger of a breach of the peace 

Proceedings for this puipose are generally taken before justices, 
but an applicalioii^ may also be made by exhibiting articles of 
the pence in the King’s Bench Division of the High Court of 
Justice {J ) 

793 A poison may also be bound o\er by justices or by the 
High Coui t of Justice to be of good beha\ioui, and tlusniav bo doiu 
by the justices of then own motion or on the complaint of otheis 
A lecognisance to be of good behaviour is more comprehensive 
than a recognisance to keep the peace, and a peison may be bound 
ovoi to bo of good behiuioui, to prevent an apprehended offence, 
it IS not necessary in such a case for the applicant to swear that 
ho goes in fear of the poison against whom the application is 
made (»/) 

794 If anyone fails to satisfy the condition of a locognisAiice, 
it may bo estieatod (/) The effect of the estieat is that the sheriff 
enfoiies tho foifcitiuo by levying the amount of the lecognisanco on 
the goods and chattels of the lecogmsor, and if sufficient goods 
and ihattels cannot be found, by aeuing his body (i) 

The court may also discharge or enlaigG a lecogiiisanceta), 

SUH-Stci 3 —Pol tee f)upt It l•>^on 

795 A peison who lias been sentenced to police sujicrvision, 
and 18 at laige in Gieat Biituin or Iieland, must notify the place 
of Ins lesidence to the chief officer of police of the disliict in 
whicli his lobideiice is situated, and whenevei he removes to 
anothei lesideuce within the same police distiict, must notify 
Ins change of losidence to such chief officer, and if he is about 
to leavo a police district, he must notify his intention to the 
chief officer of police of that distiict and must state the place to 


ftpluHi ti lent amt tho ilutics of proh ition offiiere, eee sa 3 iind 4, and as to the 
puiiishmf>nt of tho offender, if he fads to ob'.orvo the conditions of lus release, 
e>»« 8 G 

(e) 1 Hawk P C , feth ed , c. 38, a 2, Bora’s Justice, 30th ed , Vol V , 743 , 
SM also title M v(iISJK\TL.8 

(/X t^iown Office Buies, l‘K)G, rr 246—2o0 A peer or peeress can only he 
bound over for tins purpose ui the High I ouit (Short and Mellor, Piai tite of the 
Orowu Offlen, 2nd ed , 377) 

(<;f) See Burn’s Juatiip 30th ed , Vff V, 754, B [1007] 2 K B 

3S0, Stone’s Justices’ Manual, 40th ed , 1121, see also title MAuisrRATES 

(A) Criminal loiw Act (7 Geo 4, c 64). 8 31 

of Pines Act, 1822(3 Geo 4, c 46), s 2, Fines Act, 1833 
(3 & 4 Will 4, c um, ss JO—3-j 

(a) B Doyeit (l89‘b, o4 L. J 645, A v Pangmxtnnt (1904), 68 J P 54 
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which he is going, and, if it is required and is piaotroablo, Iur Brit i 
address at that place, andwheneiei he arrives in any police district, PnnlBh 
he must foithwith notify his place of residence to the thief ofiicer meat in 
of police of that district (/») General 

Every male peison subject to such supervision is onco in every Ltiiorta. 
month to report himself, at such time as may be pi escribed by 
the chief officer of police of the district in winch he may be, 
either to the chief ofhcer himself or to such other person ns the 
chief ofGicer may direct. I'he report may be mado personally or 
by letter (b) 

Any peison subject to the supervision of the police who fails Failure to 
to comply with these piovisious is guilty of an offt'uco (h), and 
unless he proves either that being on a jouiney he lamed no 
longer in the place inhere it uns necessaiy to notify his place of 
lesidence than was leasonably necessary, oi that ho did his 
best to act in confoiinily with the law, he is liable, on conviction 
theiefor by a couit of summaiy juiisdiction, to a sentence of 
imprisonment, ^^ith or without hard laboiu, foi not moio than one 


}eAr(c) 

There aie similar piovisions with legard to 

tn nAnn.1 hAivif.iidp niin lina hn.An iTrantofl f 




laige (cI) 


Si Cl 2 — Punishment of Special Clakses of Ojfendcis 
Son-ShtT 1 —Habitual Cnminalg 

796 A pel '>011 coiiMcted on an indictment chaiging him with Habitual 
one of certain specified cilines(c) and also with being a habitual cnmioal, 
ciiminal may be sentenced to preventive detention as an additional 
punishment ( f) 

A habitual ciiuiinal foi the puiposcs of the fatutc^ means a 
person who, aftii attaining the ago of sixteen, iius been pioved to 
have been at least three times convicted of one of the sjiecitied 
crimes previously to Iho conviction for the ciime charged m the 
indictment, and to be loading persistently a dishonest oi ciirnirial 
life, or a peison who on such a pie\ions coiiViction has been found 
to be a habitual criminal and sentenced to pieventive detention Qi) 


(M PioTontion of Ciiinea Art, IS7l(ll & '15 Vict c 112) 8 8 I’revontniri 
of Crime Act, IhTS {42 &. 43 Vict c 55), h 2, Ponal Soivitude Act, 1S(»1 
(M & 55 Vitt c bS), h 4 

Pro\eutionof (.'niuea Act, 1871 (14 & .li Vut t 112), ns 8, 17 

(d) Pieventioii of CniuPH A<t, 1871 (11 A 11 Vut c 1121, n 5, Piovenlion 
of Cnme Act 187*1 (12 A 41 \ ict c 55), s 2, Penal Her>itudo Act, 1801 (51 A 
55 Yict c 69), s 4 

(e) It auy felon), nttei iig false or counterfeit coin, possoftiiton of courib i ft U 
gold or silver com, obtaining goods or monev by false prelencos, cotispn tr^ to 
defraud, or any uiisdcmcanoui under tbo 1 itru nj Act, 1861 (24 A 25 Vict ( 'tb«, 
8 68 (Prevention of Cnme Act, 1*8)8 (S ImIw 7, c 5W), s 10 (6) and sfhfdule) 
The cnme must have been committal after the 21st December, I'tOh {ibid , 
8 10 ) 

(/) Prevention of Onme Act, 1908 (8 IMw 7, c 59), s 10 Thi- l»t cafua 
into operatton on the 1st Aagunt, 1909 

(y) ^vention of Cnme Act, 1908 (8 Edw 7, c aO), s 10 (2) Tho ciiuiesior 
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797. If a person ih conviclied on an indictment cbaigmg bun 
with one of the spccilied crimes and also charging him with being 
a habitaal criminal, and the jury find that he is guilty of these 
cbaigps and the com t passes upon him a sentence of poual servitude 
but IS of opinion that by reason of his criminal habits and mode 
of life it 18 expedient foi the protection of the public that he should 
be kept m detention for a lengthened period of } eai s, the court may 
pass a further sentence that on the determination of the sentence 
of penal scivitude he should be detained for sneh period, not 
exceeding ten nor less than five years, as the court may determine (ft). 

798 If any person has been sentenced (i) to a teim of penal 
servitude of not less than five >cais, tho Secretary of State maj, il 
such pet son appears to hun to have been a liabitual criminal, at any 
time aftei tho expiialion of tliiee ycais of the teim to winch he has 
been sentenced commute the whole oi pait of tho lesidue of the 
toim to a bentoiico of pi eventive detention, but the total tenu of 
the sentence when so couimutod must in that case not exceed the 
teiin of penal soivitude oiigumlly awaidod (j) 

When a sentence of pio\enti\e dotenlion is added to a sentence 
of penal servitude, the sentence of preventive doteiitioii is to take 
effect immediately on tho deteimination of the sentonco of penal 
seivitude, whoLhei tho sentence of penal seivitude is detoimined by 
effluxion of tune oi at an eailiei dale by order of the Secrctaiy of 
IState (k) 

The Secietaiy of Slate in making such older may have logard to 

whith tbo acousod has been previously convicted may be ouhei coiumittod bofoie 
or aftor the passing of the Act ('ilst BcKiotnbor, 1908) The indn tmeiit is sufficieiit 
if after ihurgmg the ciime it states that the oiToiidor is n liilntuol cinmoal 
{tlml, 8 10 (2), (d)) A charge of ticing u habitual ci iminal c luriot bo inserted ui 
an iiidutiiienl witiimit tho c()ii‘<pi>t of tho Biiui tor of IHiblio Ihosocutions, and 
unions not Ic^ntlun ‘<o\cn dajs’ n(»titehis boon giicn to tho pioper oilicoi of the 
coint by which tho offender is to be tntd and to tho offondoi that it is intondinl 
to insei't such charge, the notn o to the offondei must spucify the previous 
convictions and tho other grounds upon which it is intended to found the 
diarize {ibid , e 10 (4)) The offoudor is to bo arraigned on the indict luout in the 
same way as a person who is arraigned on au mdictmout which contains a count 
for a piovious conviction (‘»po pp bW, 271, t r , he is not to be arraigned 
on the paitot the indictment charing him with boing a habitual cnmuial until 
after he has pleaded gndty to the chai ge or the jury have louod him guilty of the 
Clime ohniged , s 10 (4)) Evidence as to chaiaoU'r and lepute may, if the 
court think ht, bo admitted on the question whotJu i tho accused is oi is not loading 
uorsistonbly a dishonest or onmmn^ life , tho accused may tender evidence os to 
Ills ch iructor and repute (ibtti, s 10 (j)) The persistent leading of a dishonest 
or omnitiml bfe must be proved and is a more important port of the definition 
of a habitual criminal than the previous convictions v Rayhould (190^. 2 
Or App Kep ISl e, whotnor a conviction on three mdictxaentsiouud bv 

the same grand jury amounts to three convictions within the meamng of 
S. 10 (2) (A V Raifbiiuld, ^upra) 

(ft) riovcntion of Crime Act, 1908 (8 £dv 7, o 59), s 10 A person sentenced 
undw this section to preventive detention may appeal against the sontonce 
without the leave of tho Grart of Criminnl Apjo^ (tbtd ,8 11, see p 4JJ, pat) 

(f) Either before or after the passing of the Act (thd , a 12) Quart whe&er 
a sentcoice ou two indictments of two consecutivo terms of penal serntniie, 
when each tern is for loss th^ five years, is a sontcuco of not loss than five 
years (A. v. iramsr (l‘)09), 2 O App Kct 177) 

(ft) XM, S. Id (1). 
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the circnmstances of the case, and particularly to tlie time at which 
the offender, if he had been sentenced to penal servitude alone, 
would ordmanly have been licensed to be at large (0. 

799 A person undergoing pieventive detention is to he confined 
in any prison or part of a piison which the Seeietar;y of State may 
set apait foi that purpose, and, subject to the proMsions of the 
statute, is to be subject to the law for the time being lu foice with 
regard to penal sei vitude, as if he were undergoing penal soi vitnde {m ), 
the rules applicable to convicts and convict piisons are to apply 
to a person undergoing pieventive detention, and to the prison or 
part of a prison m which he is detained, with such luodilicatioiis 
diiecling a less rigoious tioatnieut as the Socreiaiy of State may 
piescnbo by piison rules («) 

Persons undergoing such detention are to be subjoctod to such 
disciplumiy and leformativo influences and are to he eniployod on 
such woik as uia> he best fitted to make them able and uilhug to 
earn an honest li\ehliood on discharge (o) 

Sob-Sect 2 —Habitual Drunkardt 

800 If a pel son is convicted on mdictmont of an offence pnnish- 
ahle with imprisonment or penal servitude, and the court is satisfied 
fiom the evidence that the offence was committed under the 
influence of dunk or that drunkenness was a contributing cause 
of the oflence, and the offender admits that be is, oi is found by the 
jury to be, a habitual drunkard, the court may, iii addition to oi in 
substitution for any other sentence, order that bo be detained for a 
teira not exceeding thiee years in any State inebriate refoimatory 
or in any ceitificd inebiiate leformatory the managers of which 
are willing to receive him (p) 

A person who has been convicted on mdictmen* of the offence of 
being a habitual diunkard may be sentenced to he detained for a 
teim not exceeding three jears in any coitiiied reformatory the 
managers of which aie willing to receive him (q) 

(t) Pievention of Crune Act, 1908 (8 Edw 7, t CO), a 13 (1) 

(m) Jbid.B 13 (2) 

(n) Ibid Ab to prison rulos, see Piibon Act, 1898 (01 A 6'2 Vat c 41), a 2 , 
and see title P£I 80 ^s 

{(>) Prevoution of Gnme Act, 1908 (8 Edw 7 c 69), a 13 (31 Such persona 
mar be dtscliaiged on probation on licence (e 14), subject to provisions os to 
supervision (as 14, IS) and to levocation of licence and rearrest (a 15;, or may 
be disrbarg«‘d abbulutely (a 16) 

(p) Inebriates Act, 18% (61 & 62 Yict. c 60), a 1 "Habitual drunkard" 

means a person who, not being amenable to any junadiction m lunacy, is liy 
reason of wMual intemperate dnnkuigof intoxicating liquor at timesdangoiouH 
to himself or herstlf or others or incapable of managing mmself or hersolf and 
hi* or her atfairs (Uabitual Dninkwds Act, 1879 (42 A 43 Yiot o 19) h i, 
For an instance of a sentence under s 1 of the Inobnaies Act, 1898 (^<1 A 02 
Viet c 60), see i? v Fnnce (190*>), 1 Or App. Bep. 252 

{q) Inebnatos Art, 1898 (61 A 02 Vict e. 66), •. 2 Detention in a rnforroa- 
tory IB the only piuiisliment winch can be awarded under this wction A 
sentence of imnnsonment in addition ennnot be inflicted (il v Jiivfq*, [1909] 
IK B 881 C O A) 
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A liabitual drunkaid who has been convicted of certain offences (r) 
may, with hia consent, instead of being sentenced to imprisonment 
be ordered to be detained («) in a “retreat” (/) the licensee of which 
iH willing to receive him for a peiiod not exceeding two years (u) 

SOB-yiCT 3 —Drpotiatvmof AhiM. 

801 If an alien has been convicted in this countiy of felony or 
misdemeanoui oi other offence for which the coiiit has power to 
impose imprisonment without the option of a hue, the court may, 
in addition to or in lieu of Ins sentence, leconinieiid to the Home 
Secretary that nn oidei lie made for tho expulsion of such alien 
fioni the United Kingdom (r), and the Secretary of State maj 
theieiipon make such an ordei 

A 8imil.iT oidei may ho made(v^, on the ceitilicate of a court of 
Buinmaiy junsdiction, that an alien (1) has within tluee months 
lioon m the locoipt of hucli parochial relief as disqualifies a person 
toi the pailiamentaiy fiamliise, or (2) has been found wandering 
without ostensible means of subsistence, or (.-1) has been living 
under insaiiitaiy conditions due to ovcicrowding, oi (1), if he has 
cnteied Knghuul aftei 11th August, 1905, that he has been 
Bonleiicod lu a foieigii countiy fur an extiadilion ciime(a) 

Sioi Sn r 4 —Yuujkj O^enthrB and llurdal Institutions 

802 Hoistal institutions aie places in which young offenders 
(t e , pel sons of hi\tec*n yeaia of age and uiiwaids, and not more than 
twenty-one) may be detained and given such industrial traiiimg 
and other instuutiou, and subjected to such disciplinaiy and moral 
inlluerices, as will (ondiice to then refoimation and the pievcntion 
of criiuo (/))< 

(/) Xainel^, ttuy offencrt of cruelty within tho meaiiiiiKof the Childien Act, 
isos (S hdw 7, c 07), s 12, to a petsou under the age of Rixteoii, anr offence 
under the Offoncos against the PoiBon Act, 1801 (24 & 25 Viot c 100), sa 27 ,60 
01 jO or anv offi'iice ugainata pu’-wn undi r the ago of sizteon undei too Oilencea 
aguiustthe reiaon Act, 18()1 (24 &, 25 Viit c 100), as 5, 42, 13, o2 or 02, or 
under the Cntninal Law Auiendmeut Act, 1SS.1 (48 A 49 Vict c 09), an} 
offence under the Dangeroua Peitoimances Acta, 1879 and 1897 (4'2 A 41 Yict 
c 31, & 60 A 61 Vict c 62), any other offenccis involving bodily injury to a 
pci sou under aixteen Bee (. liddreii Act, 1908 (8 Edw 7, c 67), a 26 

^s) find , (, 12 

{() Aa to retieats, see Habitual llrunkaida Act, 1879 (42 A 4‘J Vict 0 19), 
iia 0 12 and Inebiiates Alt, 1888 (51 & 62 Vict c 19), a 4 

(a) C'hildren Act, 1908 (8 Eilw 7, c 67), a 26 This aerhon does not affeot 
tho powor of tlie coin t to o dei him to be dotainod in h certihud inebriate refer- 
matoi> if he cornea within the proriRiona of a 1 of the Inebnatea Act, 1898 
(61 A 02 Vict c OO) Ah to the mcamng of '* habitual drunkard,” see note (p) 
on p 417, ante 

(x) Aliena Act, 1905 (6 Edw 7, c lo), g 3 (1), see title Aliens, Vol I, 

p. 82.8 

M Ihid a 3(l)(h) 

(a) Am to vrhat is an extradition crime, eeo Extradition Act, 1870 (33 & 34 
Vict 0 62), and title 1 xiuaditiok and Fuoiti\’e 044 Eni>ers 

(h) Prevention of Cmne Act, 1908 (8 Edw 7, c 69), s 4 This Act came 
into operation on lat August, 1909 The Secretory of State may mtabliah such 
inetitutMus and with the approval of the Treamiry authorise the ^laon Oom 
miMioneTa to acquire land or erect or acqiure any building, or appropriate the 
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A sentence of detention nndei penal discipline in a Boistal 
institation must be for a teim of not less than one Near and nut 
more than thiee >ear8 It may be passed on a poison convicted 
on indictment of an offence for whioli he is liable to bo sentenced to 
penal seivitnde or impi isonment, in lieu of a sentence of penal 
servitude or imprisonment, if it appears to the court that he M not 
less than sixteen and not more than twenty-one years of age, and 
that, by reason of his cnminal habits or tendencies or association 
with persons of bad character, it is expedient that he should be 
subject to detention for such term, and under such instiuction and 
discipline, as appears most conducive to his reformation and the 
lepression of crime (c) 

803 A youthful offender sentenced to detention in a reformatoiy 
school 00 who has been convicted by a com t of summary jiuihdictioii 
of the offence of committing a breach of the rules of the school or 
ot inciting to such bieacli or of escaping from such a school, and 
IS liable to bo sentenced to impiisonment for any such offonee, 
inav be sentenced to detention in a Borstal institution instead of 
imprisonment (e). 

804 If a pel son being within the liiniis of ago within which 
persons may be detained in a Borstal institution is undergoing a 
sentence of penal seuitude oi inipi isonment passed either before oi 
after December 21 1008, and tlio Secretary of State is satisfied that 
such poison maN viitli advantage be detained in a Borstal institution, 
the Secrotaiy of State may authorise the I’riRon Comraissionois to 
transfer him from piison to such an institution to servo there the 
whole 01 liny part of the unexpiiod residue of his sentence, if ho is 
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whole or any pait of any laud or building voetod in them oi iindc'i thou umtrol; 
expenses incurred for this purpose are to be paid out of uionuj s provided by 
Paihament (t/nef) Tbe Societaly of State may make n «h fur trie manage¬ 
ment of any such institution and for the tompuiary netentioii of young 
offenders, and subiect to such legulatinns the Ihisoii Acts, lHti5 to 1N98 
(28 & 29 Vitt c 12C, 31 4, 32 Vict c 21, 40 & 11 Vict c 21, 41 & 42 Viofc 
c 03, 47 & 48 Vict c .ll, 49 & 50 Vict c 9, 50 4. 57 Vict c 26), and their penal 
piOTiBious and the rules thereunder are to apjdy to, ov< ly such institution us if 
It were a prison {ibid ) 

(c) Prevention of Cnmo Act, 1908 (8 Edw 7, c 59), s 1 foi e pasmng such 
sentenue the court is to consider any report winch may be mide to it by or on 
behalf of tho Pnaon f^ommissioneis os to the suitability of the lAmt fur such 
treatment, and must lie satisfied that tho chiracter, state of hfulth and mental 
condition of the offender aie such that ho is likely to profit b> such treatrnxnt 
{tbtd ,8 1(1)) The Socrctary of State may make an ordet oxteinUng tho apphea 
ti^ of fl 1 of tho Proyontioii of Cnmo Act, 1908 (8 Iklw 7, c 59), to pTsoris 
apparently iiiidor such age, not exceeding twouty-thiee, as may bo specifird in 
the order (thid , a t (2)), the order u not to be made until u draft of it has 
lam ^foro each Huuso of Pailiament for not less than thirty dais during the 
sesnou of Parliament and neither House befoiu tho expiration of that pi noil 
has presented an address tu the Euig against the draft nr any part of it if 
such address is presented, a new draft order may be made {tbid , • 1 (2)) Sue 
It V KxrkpairA (1908), 73 J P 29. C 0 A 
id) See p 422, poat 

(e) PteventioD of Chrime Act, 1908 (S Edw. 7, c 59), s 2 The mill I in urn and 
maximum term m such a case is the same as under s 1 (see ante] f n such a 
case the sentence of detention in a Borstad institution supersedes the sentence 
id detention in a reformatory school {ihd , s 2). 
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BO tinnsferred, the Act is to apply to him as if he had been originally 
sentouced to detention in such an institution (/). 

805 Subject to regulations by the Secretary of Slate, the Prison 
OommiBsioners may at any time after the expiiation of six months 
(or three months if the peison is a female) fiom the commencement 
of the period of detention discharge by licence a person detained m 
a Borstal msiitution on condition that he is placed under the 
supervision or authoiity of any society or person named m the 
licence who is willing to take chaige of him (^). 

Every peisoii sentenced to detention in a Borstal institution 
must on the cxpiiation of the teim of hia sentence remain for a 
further period of six months under the supeivision of the Prison 
Commissioners (li) 


rommntation 
of iCHidue of 
term of 
detention to 
impnaon- 
menU 


Kemnvnl of 

detained 

persons 


806 If the visiting committee of a Borstal institution reports 
to tho Secretary of State that a peison detained thoie is incor- 
iigiblo or IS exorcising a bad influence on the other inmates, the 
Sociotary of State may commute the unexpued residue of the teim of 
detention to such term of impiisoninont, with or without liard Itiboui, 
not exceeding the unexpued losidue, as the Seciettiry of State may 
determine (i) 

A person sentenced to detention in a Boistal institution in one 
part of the United Kingdom may be lenioved to and detained in a 
Boistal institution in auothei pait {h) 
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Sub Ssor 6—Youthful Offender* 

807 The law relating to the pumshmout of peisuns under 
Bixto(>n >eaia of age is of an exceptional charact(‘r (1) 

Kcithei a sciitenco of death noi a sentence of penal scivitudo can 
bo passed on a poison uudci sixteen ^eais of ago(uO 
A child under fourteen cannot be imprisoned at all (a), and a 
young person (i , a person of fourteen vears and upwards and 
utidoi the ago of sixteen) can only be imprisoned iii exceptional 
cases (o) 

The conviction of a child or young person is not to be regarded 


(J) Pioventioii of Oiime Act, 1908 (8 Rilw 7, c 69), s 3 
Ig) Ibid , B 5 As to coutnbutiuiiB from tho pubbe funds towards tbe expensos 
of such a Botiet}, bob b 8 Bee na to revocation of licence and reorrest, s 6 
(■J), (4). (6). (6) 

{h) Ihtd, B 6(1) See aa to tho recalling of Buch a person to a Borstal 
institution during this period, s 6 (J), (3), (4) 

(i) Ibid , B 7 « 

\k} Ibid , 8 9 At cording as the peison is detained m England, Scotland, or 
Ireland, the romoral must bo by the authority of the Secretory of State, the 
Secrotaiy for Scotland, or tho Lord Lieutenant of Ireland, and must he with 
fha consent of that one of these aathontxes who acts for tho port of the United 
Kingdom to which the person u removed {tbtd) 

0 It u now governed chiefly bv the provisions of the Children Act, 1908 
(8 Edw 7, 0 67), which came into force on let April, 1909 {*btd , s 134 (2)) 

(m) JM, Bs 102 (1), (2), 103, 131 A sentence of death aumot be recorded 
against a person tinder BixteeniiiiJ, s 103) 

(«) liwl.. B8 102 fl), 131 

(o) Ibtd , B 102 (3), sne p 431, post The prohihibon and n^tnehon of 
impruoiunent does not become operatiTe until the Ist January, 1910 (s 112). 



Part VII.—Pu»ishm*nt and Prevention of Crime 


421 


as a conviction for felony for the purposes of any disqualification 
attaching to felony (p) 

808 The punishnients which can be awaidod in the case of a 
person under sixteen are as follows (1) the offender innv, according 
to the naiute of the offence which ho has committed, bo detained 
in a place of detention oi in an industiial or reformntoi} school or 
may be whipped, and if of the ago of fourteen years or upwards 
may be fined or in exceptional cases (q) be imprisoned, (2) he may 
be discharged on his enteiing into a recognisance oi placed under 
the Bupomsion of a probation officer, or(8) the paient oi puaidian 
of the offender may be ordoied to be fined or to give secuuty foi the 
good behaviour of the offonder (r) 

809 A peiBon undei sixteen convicted of an offence for which the 
punibhment is death in the case of an adult must be sentenced to 
be detained during the King s pleasure, and when so sentenced is 
liable to be dotainod in such place and undei such conditions as the 
Secretaiy of State may direct (a). 

810 If a person under sixteen is convicted of manslanghtor or an 
attempt to minder or of wounding with intent to do grievous bodily 
harm, and the court is of opinion that no punishment which it is 
authorised to indict undei the provisions of the Childion Act, 
1908, is sufficient (u), the court may sentence the offender to be 
detained for such period as may be specified in tbe sentence, a 
person on whom such a sentence has been passed is, during the 
specified period, liablo to be detained in such place and on such 
conditions as the Secretaiy of State may diicct (//) 

811 Where a person under sixteen is convicted of an offence punish¬ 
able 111 the case of an adult with penal sci vitiido or imprisonment, 
or would, if he weie an adult, be liable to be imptisoned on default 
of payment of any fine, damages, or costs, and ti e couit considers 
that none of the olhei methods in which the case may b’gally bo 
dealt With is suitable, the couit may order that he be comuiiUcd to 
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(j>) Childion Act, 1909 (8 I’dw 7, c 67), B 100 ’ Aa to diBciimlilKutumB oa 
tho gioundof felony, see p 428, past 
(?) Ibid , B 102 (d) 

(r) Ibtd , 8 107 This Bection enumeroteo tho difforont moUiods ponsiblo in 
desding with youthful oilonders, hut confers no power of influting luiy of tho 
puDishmenta mentionod, the punishment which iniiy l>o awoidod in a particulnr 
case 18 proBonhed by other sochons of the Children Act, 1908 (8 Edw 7, o 67) 
(see Bs 57, o8 (2), 103—106), or by the general law (where it has not 
l^n altered by tne Children Act, 1908 (8 Edw 7, c 67), or by statutes which 
provide punidiment specially applicable to nivenile oilenders, soe p 423 piul) 
home of the methods enumerate m a 107 only apply to courts of suiumnry 
lunsdiotion, « g , aub ss (a) and (d); see title lifAaisrRAi'ES. 
it) cauldron Ant, 1908 (8 Edw 7, o 67), s 103. 

(a) / e, it seems detention m a refoimatory or industrial school (s 57) or 
7>«ere, detention for a ponod of not more than a month in a plane of dr t< ntion 
provided under tbe Act (s 106}, whipping is not a possible pmiishment for any 
of the offences specified m the tut 

(5) Ilnd , a 104 Tliore seems no limit fixed to the penod during whicn 
such a person may be sentenced to be detained As to the oischargo of a nersoii 
detained under s 103 or s 104, see s 105 8ee also Hnnimorv Jnnsaiction 
(Children Act) Eules, 1909, W N (1%^), pp 111, 269 
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custody in a place of detention (c) named in the order for such term 
as may lie specified in the older, buch term is not to evceed the 
term fot which he miglit have been imprisoned but for the Act, and 
IS not in any case to exceed one month (d) 

812 When a youthful offender who in the opinion of the court 
before which he is charged is twelve years of age or upwards is con¬ 
victed either on indictment or by a petty sessional court of an 
offence punishable in the case of an adult with penal servitude, 
tlie court may, in addition to or in lieu of sentencing him to any 
other punishment, order that he be sent to a ceitified lefoimatory 
school If such an offender is sent to such a school, he must not 
in addition be sentenced to imprisonment (c) 

813 A child apparently under the age of twelve years who is 
chaigod before a couit of assize or quarter sessions oi a petty 
sessional court with an offence punishable by penal 8er\itude 
or a less punishment, may be sent to a certified industrial 
school (/) 

814 A peison between fouiteeu and sixteen may be sentenced to 
inipiisonmont, if the court befoie which ho is tried ceitihes that he 
18 of so unruly a chaiacter that he cannot be detained in a place of 
detention provided under the Childien Act, 1908(fy), or that he is 
of so depiaved a charactei that he is not a tit person to be so 
detuinod(/i) In no other case may a poison under sixteen be 
sentenced to impiibonment after the 31st December, 1909 U) 


(c) 'Ihfl pliice of dotontion is to be one provided under the (.'hilditu Act, 
l‘)08 (8 I dw 7, c 67), 8 106 

(d) [hid It 18 thu duti of tho London <'umity Council in the metiopolitan 
police dirttiut end the council of a county boiuugh lu a county boiough and 
tho standing joint committee of a county in a countj, to provide Bueh places of 
di’tontion foi ovei> potty scsHional division within their district as may be 
requited for the nception of poisons oideicd to bo dotaiuod under the Act, 
either by arranging with tho occupiers of any premises i^ithin or without their 
distiict for the use of those premises for the puiposn oi by themselves establish 
mg or joinmg with another police authority m establishing such places The 
same place of detention may be piovukd foi two or more petty sessional 
divisions , B 108 (1), (11)) The piovisions of the Act which prohibit or 
restnet imprisonment (s 102 (1) (3)), and which impose the obligation to pro 
vide places of detention, do not become operative until the Ist January, 1910, 
but places of detention may be piovidod at anytime after tho passing of the 
Aot (» s , 2lBt December, 1908) {thtd , a 108 (10)), and persons under sixteen 
may be committed to such plates if they are provided, and if the proceedings 
against Buch persons aio commenced on and after the let April, 1900 (bb. 1i2, 
US) 

(e) [bid , B 57 (1) The period of detention m a refonnatorj school is for not 
1ms than three and not more than five years, but is not in any case to extend 
beyond the tune when the offender will, in the opinion of the court, attain the 
age of nineteen (tbul, s 631a)) 

(/) 1 * 58 (2) The omid is to be sent to an industrial school for such 

a period as the court tbrnke proper for his teaching and training, but Buch 
period IB not to extend beyona tne time when the child will, m the opuuou of 
the court, attain the age of sUtfeon (titd , a. 63 (b)) 

(a) 8 Edw 7, c 67. 

a) 102 (»). 

a) JMtf.as 10?(3), 108 US. 
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816 A male peiRcn nnder sixteen may be sentenced to bo 
whipped in the case of all oftences for which an adult peison may b«' 
BO sentenced (k) 

A male peison under sixteen may also be senteneod to be whipped 
for certain offences undei the Larceny Act, 1861 (/), the Offences 
against the Person Act, 1861 (»i), the Malicious llnniage Act, 
1861 (n), and the Criminal Law Amendment Act, IBS') {o) 

Where a youthful offender of the age of twelve ycaisand upwards, 
but undei sixteen, is sent to a certihed rofoiuiatoiy school, lie may 
also, it stems, be sentenced to be whipped, if the offence which he 
has committed is one in lespect of which the punishineiit of 
whipping may he inflicted (pS 

It seems that if a person under sixteen is senteneod to debuition 
foi an offence ( 9 ) for which whipping may he oideiod, a bonteiue of 
whipping may he added to such sentoiice (i) 


(I) Children Act, 1908 (8 Edw 7, c 07), b 107 (f*), and see p 411, anti In 
the case ol a whipping under the (InnotUin Art, lSb,{ [2b & 27 Vict r 41), if 
Die oiTonder is under eiYteon, the nninbor of etrokes la not to oxteeil t«(iitj liio 
at each whipping, and thi instniini^nt used is to b« a birch>iod (ib*d) 

[l) 21 ik 2o Vi(t c 90 Stioh olT(>nu.R aio sidi]i1o laiiony 01 iiiiv folonv made 
pniushablo by tho Luiceni A(t, 1801 (24 & 25 \itt c like simpb lanoiiy 
(a 4), sunplo larcon;^ attei a ptovions conviUioti toi folonv (s 7;, 

IanMiy or any otTonce mudo punishable by (ho IjiiKf 115 Act, 1801 (24 A 2o Vict 
0 %), like Itticenv after two smiimurv convittions toi any ofToiice inide punish 
able summarily under tho Act or the Malicious Dannigo \( t 1801 (21A 2e Viit 
c 97), or Jiai(en\ Act, 1801 (21 & 25 Vict c 90) (s 9) 

(m) 24 & 25 Vict c 100 Such olTonros are injuring or attoinpting to injure 
poisons by explosne or conosuc' subbtauocH (ss 2 h- )()), unlawfully and 
m iliciuusly putting things on a lailway etc with inlc id to c udangi r the suloty 
of lailway passengers (s 52) Tho Larooni Act, 1801 (s 119j, lliii OiiiuKts 
against the Poisou Act, 1801 (s TO), and the Mahciou Iiuiiiuge Act 18(il 
(s 75), provide that win u( ver whipping is aw aided uncle each of Ihcwi Ads 
the offondor is to be once pnvatelj whij»iwd, and tho nu oImu of stiol cs and 
the instrument with which tnej'are to las iidlictcd must beejaicifiod In tin* couit 
in the sentence Wliipping r in also l>e inilicied for ceit iin olT> m c s clcull with 
by a court of summuj juiisdiction undc'r tho 81111101 try JuiiHiliclioii Ac ♦ 1S79 
(42 <k 4 1 Vict c 49), s 10 

(«) 21 S. 25 \iit c 97 Such offences aie Botlrtig hie 01 attempting to set 
fire to houses etc (ss 1—8) 

(^c>) 48 & 49 \i(t c 69, 8 4 (unlawfulU and caniallv knowing c»r .dtcunptiiig 
to M\e unlawful carnal know ledge of any gii I under tho aM of thirteen) In a 
cose of whipping under this statute the court is to specify the numlier of stnike s 
and tlie instrument to be used m inflicting them, on a child not over fouitc en 
the iiiimboi of stiokes is not to exceed twcUe, and the instrument used must 
be a liiith-rod, see tltd ,84, Whipping Act, 1862 (25 & 26 Vict c IH) 

Pp) Childien Act, 1908 (8 lalw 7, c 67), s 67(1) The part of s 4 of Ibe 
Ciiminal Law Amendment Act, 18«o(48 A. 49 Ant c 69), bj wbuhapcTMui 
under sixteen who committed an offonce under that section miirht be sente need 
to be sent to a rfformatorj school os well as to bo whippcni was icpeahd b> tlio 
i liildreii Act, 1909 (8 Edw 7, o 67), tbid, Third bchodulo, see s o7 of 
that Act 

( 9 ) Not being an offence under the Criminal Law Amendment Act, 1885 
(48 A 49 Vict c 69). s 4 

(f) All the statuh's which authonse whipping except tho OiiuuiiHi liaw 
Amendineut Act, I880 (^8 & 49 Vict c 69), e 4, authonso it m jdilitmii to or 
m substitution for a sentence of raipnsonment or penal si i vitudo, tin • 'bildion 
Act, 1908 (8 Mw 7, c 67), prohibits a sentence of penil servitude ulrogetbfT, 
as regal ds persons under sixteen prohibits a sentence of impnsonmc nt altogether 
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816 If a person under sixteen is charged with any offence lor 
which a fine, damages, or costs may be imposed («), and the court 
thinks that tho case would be best met by the imposition of a fine, 
damages, or costs, whether with or without any other pumshment, 
the court may, and if the person is under fourteen, must, order that 
the fine, damages, or costs be paid by the parent or guardian of 
such pel son instead of by each person, unless the court is satisfied 
that the parent or guardian cannot be found or that he has not 
conduced to the commission of the offence by neglectmg to exercise 
due care of such person (t) 

The court may make the same order in the case of a young peison 
(of foul teen ^ears and upwards, but under sixteen) or may order the 
young peibon to pay the fine etc (a) 

817 The comt may, when a child or young portion is charged 
with any offence, Older his parent or guardian to give security for 
hiB good behavioui (b) 

The orders just mentioned may be made against a patent or 
guaidian who has been required to attend at the court and has 
failed to attend (c), but subject to this exception no such order is to 
bo made without giving the parent or guardian an opportunity of 
being heatd (d) 

iiH logatilb children under fourteen, icstucts it to exceptional cases as re^rds 
poiBoiiM over fuuitoou and undei sixteen (tbid , a 102), and allows a sentence of 
detention in a place of dotoutiou to be subotituted for penal servitudo and 
inipri‘<f)umont (see p 421, nnfe) The point refoned to in the text is somewhat 
obsciiio owing to the ambipious language of s 107, which contains an 
enuinoiation of the “methods of dealing with loung persons charged with 
ofTouees” , these methods aie oU set out in the alternative, hut it is submitted 
tliat the Boctioii does not prohibit tho infliction of more than one of the 
allfuimtivo pnmshmeuls in any one case, if under any statute in force at the 
tiuio of the ])assiug of the Act more than one of the altornatiie punishments or 
of tho puni>dimoiits for which the Act piovidee a substitute could be inflicted. 
It 18 submitted that the intention of s 107 of the Act is only to give an 
enuinoiation of the different methods of dealing with young poisons charged 
with oiTmioos, and that the Act is not lutended to afi!eot the proviuons of those 
Alts which specifically deal with aoung poisons, except by substituting 
detention for penal servitude and unpnsonment, and see s 99 of tho Act, 
which contoin|Hiites the inilu tion of mure than one pumshment. 

(«) As hi the oases when a fine may he imposed, see p 412, ante, as to 
damages, see p 449, f/osi, os to costs, see p 445, post 
(f) Children Act, 1908 (8 Edw 7, o 67), s 99 (1) 

(a) Jhni , a 99 If a young peison is fined and does not pay, and would, if 
he wine an adult, he liable to be imprisoned for non-payment, he may be 
committed to a place of detention under ibtd , s 100 
(M f6id, B 99 (2) * 

(<) See thid, 8 98, as to requiring the attendance of a parent or guarman 
ftt a court before which a child or young person charged with an offence is 
brought 

(«f) Jh}d , a 90(4) Any sums ordered tohepaad by a parent or guarduia under 
s 99 or on forfeiture of a aecunty for the g^ hehaiiour of a child or young 
pMSon ordered under s 99 (2) may he recovered from him by distress or 
imprisonment in like manner as if the order had been made on the conviction 
of the parent or guanli m for the offence with which the child or young person 
18 diarged (s 00 (fi)) If si^ an order is made by a court of assize or quarter 
sessions an appem iw* n^nst it to the Court w Cnmmal Appeal, as if the 
parent «r guanlian had been convicted on indictment and the order was s 
sentence passed on his courictioii (s 09 (b)) 
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818. A person under sixteen irho has been convicted on 
indictment may, like an adult person, be ordered to sntor into 
recogmsances, with or without sureties, to keep the peace and be of 
good behaviour, and such recognisances may be m addition to or in 
substitution for any other punishment 

A person under sixteen may be leleased witliout punishment on 
his entering into recognisances, or he may be placed under the 
supervision of a piobation officer during a peiiud of probation, 
which is not to exceed three years (c). 

Sect 3. — Pnnctples that dcteimtne the Amount of Pumshment 

819 In all crimes except those for winch the sentence of death 
must be pionouiiced (/) a leiy wide discretion m the innltor of 
fixing the degiee of punishment is allowed to the judge who trios the 
case 

The policy of the law is as regards most crimes to fix a maximum 
penalty, which is only intended for the worst cases (//), and 
to leave to the dibcietion of the judge to determine to what extent 
ill a pailiculai case the punibhmeut awaided should approach 
to or recede from the maximum limit The exercise of this 
disci otion IS a matiei of prudence and not of law, hut an appeal 
lies by the leave of the Court of Criminal Appeal against any 
sentence, and it leave is given, the sentence can be altcud by that 
court (/t) 

In carrying out the task of reviewing sentences the Court of 
Cimiinal Appeal will, it seems, be guided by the goneial principles 
that govern the awarding of punishment and liy the piaclico of 
unininal courts, and will apply these principles and this piactico to 
the ciicumstancoB of each case (i). 

820 The object of jiunishment is the provontj m of crinio, and 
every punishment should have a double effect, namely, to pi event 
the person who has committed a ciime fioin repeating the art or 
omission and to pi event other members of the community fiom 
committing siniilai crimes (A). 

As regards the paiticular offender there are three ways of 
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(e) Boe p 421, ante, and Probation of OffendoiB Act, 1007 (7 Edw 7, r 17\ 
s 1 (2) As to sending okildren to uidustiial schools and the removal of 
child^ and young persons from the custody of cnmuial paients, soo titles 
EfilTCATIOM , IKIANTB ANU ChJUIHEN 

(/) See p 409, ante 

(a) B v Hamtm (1909), 2 Or App B 94 

(A) Onimnal Appeal Act, 1907 (7 luiw 7, c 23), seep 432,prMf Before Uio 
passing of this Act the discrotion of a judge in sentauciug a pnsonor u ii not 
Bulijeotto review by any judicial tnbmial, and the puiushinent oribidi if 
jusbfiedl^ law, could only bo modified by the Grown exerumng the joi loj. >.iivo 
of mttcy on the advice of the Home 8<icietaiy. 

(0 Seep. 485.poif 

(A) 4 Bl Com 11 , Bentham, Batiunale of Punisbinciit, p (9 " The 

prevention of oSenc<« divides itself into two branches - particular piuvcntion, 
which applies to the debnqoent bimsell, and goueral proicntieu, which is 
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providing by punisbmeut against the recurrence of an offence (1) by 
taking from him the power of offendmg (incapacitation), (2) by 
taking away the dcsiie of offending (reformation), (3) by making 
bun afraid of offending (intimidation) (2) 

In some cases, besides providing for the prevention of crimes in 
future, punishmiuit may also include reparation for the past injury 
by ordering the oileiider to comiiensate the person injured (m) 

As regards other members of the community who are disposed to 
commit similai offences, the only way of providing by punishment 
against the commission of the offence is by the teiroi a Inch the 
punishment of an individual produces in others 

821 Thus, if a Cl line has been committed which is of a 
kind calculated to inspire great alarm, as mauifustmg a veiy 
mischievous disposition, oi is specially iifo in a paiticulai district 
or tiuoughout the countiy, it may be necessary to award a 
vt'iy severe punishment and to take away from the offender the 
power of committing such a crime oi any ciime for a long period (n) 
If the crime is less dangerous, and the offcndei may be allowed 
to return to society aftci a shorter period of detention, the punish¬ 
ment should possess qualities calculated to refoim or to intimidate 
iMm(o), or if there aie exceptional ciicumstances, punishment may 
bo respited and the offendei may be gi\en a chance of leading an 


iij)}tlKul)lo to all the meiubors of tho community " Sue also p 20 “ Gonorul 
pio\entioii ought to bo tho chief end of punishmont, as it is its ml 3 ustiii- 
culiou If wo could couxider an offence nrhich has been committed as an 
isolatod fact, tho like of which would never recur, punishment would bo 
usolcss But when we consider that an impimished ciime loaves the path 
oiieii not only to tho samo doUuquont, but also to those who inav have tho same 
luotiies and uppoitiimties furontuiing upon it, wo poiccno that the punibhment 
infltc t«‘d on the individual becomes a source of SLcuiity to all Punishment is 
olevulod to the iiist rank of bunobts, wben it is legaided not as an act of wrath 
or vtugoauco against a gUlU^ ui unfortunate individual who has given way to 
luuihitvous inclinations, but as on indi^nsable ssentice to the common 
Sllititv ” 

(/) Bentham, Batiouole of Punishmont, 20 

(ni) For an example of this, see Porfoitore Act, 1S70 (3d & 34 Vict c. 23), 
SR 4, 13, p 449, post A eiiminal oomt may make an oidoi foi the restitu¬ 
tion of pi Opel ty on a conviction fur larceny ol a similar olTenco (see p C84, 
pod) 

^rt) V , by sontoncing him to a long period of penal servitude and by awardmg, 
wheie it 18 possible, an exee]>tiODal punishment, such os floggmg (see the 
Qanattors Act, lh63 (20 & 27 t lut c 44), s 1) S^, too, Ji v hpmeer (1908), 

1 Or App Rep 37. where the Court of Criminal Appeal refused to interfere with 
a nenteuco of twelve vears' penal servitude passed on a burglar although it ^’as 
his first rouvution and although he had previously homo a good charaotor, but 
in that cuso the piisouer, though ho had ample means to lead a honest life, was 
found with a full omupment for committing Durglaiies, and the marks on fifteen 
houses in the neighbourhood w hich had been burelanonsly entered were marks 
that might have been made by a lemmy found m hia possession, and the 
neighbourhood had boon so torronsed by hurglanos that niuetv policeman had 
hid to jpatrol the distuct, seealso S r ^oyd(1998). 1 Or App Rep 84, where it 
was held that an ** epidemic ” of burglaries lu a neighbourhood might he taken 
into aocoimt in fixing the seoisnoe on a burglar. See iZ v TVarntr (1909), 2 Or 
App Rep 177 

(o) Bentham, Rataouale of Pumahment, 21 
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honest life under a condition that if he does not do so he aill be 
subjected to punishment (p) 

822 The court, in fixing the punishment for an> particular crime, 
will take mto consideiation the nature of the offence, the oircum- 
stences in which it was committed, the degree of dehbei ation shown 
by the offender, the provocation which he has received, if the enme is 
one of violence, the antecedents of the prisoner up to the time of 
sentence, his age and chaiacter, and, except in the case of habitual 
cnmmals, any recommendation to meicy which the juiy may have 
made ( 9 ). 


(p) See B V Fratu.ta ^1908), 1 Cr App Hop 259 

Iq) " The fundamental rule of cnmiual judioatiiro " is " that the inoasiire of 
punishment should be in propoitiou to tho mahgmtvappoaiiun in the lutoiition of 
the offender” (per AsnvKST, J y Sfreitton (1779), 21 State Tr l(M5,atp 1291) 
See H y Tl’«n;er(1908) 1 Oi App Hep 12, \ .lrno/<i(1908), 1 Ci App Hop 
27, H V jl/c0ime(19()8), 1 Cr App Hep 28,H v Jl/r/Mri«‘(1908), I Ci App Hop 
178, J{ y Ht/ey (1908), 1 Cr App Hop 92, H y iloyrf(1008), 1 Oi App Hep 64, 
F y Spettcti (1W>8), 1 Or App Itep 27, li v Vnuct (1908), 1 Cr App Hep 252, 
R V C'owco7*»i<m (1908), I Cr App Hop 229, R v A>rX;yMitriiA (1908), 72 J P 
29, 0 0 A., H V Nvttnll (1908), I Or App Rep 180, F y iWortoa (1908), 1 
Oi App Bop 2o5, R V O'C'oHnm (1909), 2('i App Hep 11 The previousgowl 
chjxaoter of a piisonor may bo a roiison for iiillicting a light or nominal 
sentence upon him, espetudlv when he Los been in einploymont and his 
employer IB yilhug to take him back (H v i rancM (1908), lUr App Hop 259) 
But good character is not to be token into consideration, when oy means of 
good chaiacter a person has obtained an oppoitnnity for committing tho offoiioo 
charged (i? r Sid/oM; (1908), 1 Or App Hep 28) So in considering thepumsh- 
ment to bo posse<1 on persons in positions ot tiust for misappropiiatioii of money 
OI other propoitj goocl chaiacter has little weight, and is often an aggravating 
circumstance (see JV y (1908), 1 Ci App Hep 72) A crime by a person 

in a position of trust who abuses the trust imposed uixm him is punished with 
greater severitj than a crime by a jioison who stands in no hduciary or um- 
ndential ielation to the person injured (if v btdlow mjira, li y Sojur, 
turn a) 

In larceny and similar crimes tho value of the juoptity stolen maybe a 
matter to be considered, fur if a peison wcio punished with tho sumo seventy 
for stealing a thing of small value as for stealing a thing of giont value, 
a dishonest poison would always prefer committing a tiboft on a large 
scale (Beutham, Rationale, 36, 41 , R v Nuttall (1908), 1 Or App Hop 
180, R y Mwton (1909), 2 Or A|)p Hep 145) But there are tnuuy 
coses wheie the seventy of the punisnmeut does not depend on tho value 
of the piopoity stolen, as where a pnsouur is convicted of stealing some¬ 
thing of small value, hut the ciime which is brought homo to him is 
only one of a senes of smiilur offences (if v Mavrtu (1908), 1 Or App 
Bep 176, where a sentence of five years’ penal servitude for stealmg one 
penny was upheld hy tho Court of Ciiimnal Apjical, but tlie pnsoner 
tmd beeu guilty of systematic frauds extending over a long penral, and 
ue sentence was suf^ited as a means of keeping ner out of mis^ef , and fuo 
H V He*-* (1908), 1 Ur App Bep 63, wheie a sentence of penal eervitude for u 
tnfimg theft by a person who had been convicted sevezal times bofuie for 
enmes anaing out of dnnk was upheld as the only means of reclaunmg In r) 
It IS the practice of cnnunal courts befoie passi^ sentence to inquire into the 
antecedents of a pnsoner and to punish habitual omsnden more severely than those 
who have not been previously convicted or have not committed oilier crimoi* (B 
R’saw (1908), 1 Or App l^p 12) But it is not right to be guided morely by 
previous oonvustions, and if tne offence for which punishment is to be awarded 
does noi indicate a deliberate return to enme, and there are circumstances 
which do not show that the offence was planned befurehaud, lehs weight is to 
bs given to previous offences (H v Nvitou (1908), 1 Cr App Bep 160) Hors 
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Sect 4 — Disquah^attons following on Conviction, 

Stni-^^JtCT 1 —Fvrfitturt of Office 

823 If a person convicted of iieaaon or felony holds any mih* 
laiy 01 naval ofhie oi any civil office undei the Crown, or other 
public employment, oi any ecclesiastical benefice, or any place, office, 
01 emolument in any university, college, or other coipoiation, or is 
entitled to any pension or superannuation allowance payable by the 
public or out of any public fund, and is sentenced to death or penal 
seivitude or any torm of impiisonment with hard labout, or a term 
of imprisonment without hard labour exceeding twelve mouths, 
such ofhee, beiielico, employment oi place foithwilh becomes 
vacant, and the pension or superannuation allowance or emolument 
forthwitli detei mines and ceases to be payable, unless such peison 
receives a fieo pardon from the King within two months of his 
conviction oi bofoio the lilliiig up of such office etc (r) 


wiiight should bo given to picvious convictions for offences of the samo 
churartor as th it for whu h the oftemh r is to be punished than to con- 
vutions foi offoncoB of a diffoicnt choraiterfff v Huuc/nr (V)09), 2 O App 
Sep 177) Aud a fust offondui may commit an offenco of such malignity that 
a severe flonlenie should bo impo>iO(l, and the absence of previous couriotions 
may be dmiegardod ai only showing that the offender has not boon found out 
befoie (see A' v A'pemer (1908), 1 (.'i App Ih'p 37) 

]f a person has been convicted of atriine and there aroothoi charges hanging 
ovei him in respect of whuh ho has not been indicted, the ]udgo in passing 
aontenco should, if the prisouoi consents, take the othei charts into aocoout, 
and in such a cose it is not usual to proceed with these other chuigos li such 
ihaigos aio not taken into u count and the prisoner is siibsoqueiitly convicted 
in respect of any of them, the sentence alieady influtfd on the piisonor in 
lespect of the euilier charge is a gtound for a mitigation of the sentence for 
the later one (It V (1908), 1 Cr App Hop 172, Ji v Huwee (1908), 1 
C’r App Ilep 42 , jB V Afai/Atun (1909) 2 Qi App Eop 160, R v Aliron 
(1909h 2 Cr App Rep 1j2, R V 7fly/or (1909), 2Cr App Eep 158) 

The fait that a peisoii committed a ciimo when m a state of drunkenness 
may bo a mitigating iiraim^taueo os negativing deliberateness of intention {R 
T (190S\ 1 Cr App Kep 180, R v il/m tea (1908), 1 Cr App Hep 2o5, 

R V f/atfrn (1909), 2 Cl App Rep 148, R ▼ Jl/wefe (l‘*09), 2 Cr App 54, 
and see p 242, ante ), but diunkeiiness is put forward by prisoners too fiequontly 
as un excuse for ciime to bo deserving of much ennsidoration, and may be a 
ground foi passing such a sentence os will debar the prisoner for some tune 
fiom the use of lutoxieating liquors {R v Rees (1908), 1 (Jr App Hep 82) 

A long period of detention is often justifiable vtith the object of incapacitating 
an oSontloi from committing ennies for a considoruble ponod or of reclaiming 
him (R V Maurtie, eiijna , R ▼ sfipro), and even in the case of those 
who are not haidened onmmals it may be justifiable and desirable to impose a 
sentence of sufliuent length to enable the offender to undergo a sjieual treat¬ 
ment {rg , the Borstal sv stem) (/? v Kiilpuirick (1908), 73 J P 29, 0 0 A 
In coses whole personal injmios mo inflicted the amount of provocation that 
the prisoner received is a matter to be taken into account m fixing the smiteuce 
{R V O’Connell (1909), 2 App Eep 11) 

For some offences, e g , manslaughter or wounding with intent to do grievous 
bodily harm, it la impossible'to lay down any standard os to what is the proper 
puniMlDOiit, tlio question depends on the circumstances of each particular case 
(;/ T Ooman (1«H)9), 2 Ci App Bep 187) 

(r) Forfeiture Act, 1870 (33 k 34 Tict c 23), e 2 Attainder or ooiraption 
of blood, and foifeiture or eoelifliat on conviction of treason or folony were 
abolished by tins Act (si) The provimon os to disqualification arising from a 
com irtioB for felony docs nut apply to a person under sixteen (<^fl£en Act, 
19U8 (8 iSdw. 7, C b7), ss 100, 121} 
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884 Snch person on his conviction becomes, and until he has 
Bufifered the punishment allotted oi any punishment lawfully substi¬ 
tuted, or until he receives a free pardon, continues to be incapable of 
bolding any such ofiSce, employment, or benefice or of being elected 
or Bitting or voting as a merabei of ritlior TIouso of I'niliainent, or of 
exercising any right of suffiageorotliei pailianienlaiv oi municipal 
francliise wbatcvei within England, Wales, oi Iiolan«i(s) 

825 A convict (» r , a peison against whom judgment of death 
or of penal servitude has licon pronounced or recoidod by any court 
of competent Jill isdiction m England, Wales, or lioland upon nny 
charge of treason oi felony) cannot bung an action foi the lecoveiy 
of any piopcitv, debt, oi damage wliilo he is subject to thoopoi ition 
of the Eoifeitnre Act, 1870 (0, and cannot alienate or chaigo any 
propel ty oi make any contiact(H) 

SvH-SlCT 2 — Appointment of Admint^tiatm of Convnt'i Pioperti/ 

826 The King, oi any person ni that behalf authoiised bv Iho 
King under the loval sign manual, may by wilting commit llie 
custody and management of the piopetlv of any such convict to an 
administiator Such apjioiutuieut may be revoked oi may ho 
deteimined by death, and Ihoieiipou a new adminisLialoi may be 
appointed (t) On the appointment of any snch administrator all 
the real and personal piojieity, including (hoses in action, to which 
the convict was entitled at tlie time of Ins convic lion, oi to which 
he may be entitled aftei Ins conviction, vests in the admiinstratoi 
for all tho estate and interest of the convict therein (x) The 
admiinstratoi nas absolute powet to let, moilgage, sell, iiikI transfer 
an> pait of the convict’s pioperty (ly) lie may pay out of the con¬ 
vict’s pioperly all costs and expenses winch the convict may have 
been condemned to pay and all costs, charges, and expenses incurred 
by the convict in and about Ins defimee, and all osls, ciiaiges, and 
expenses which the ndinmisiiator may nicni in cai tying out hm 
duties With reference to such propeity or to any claims made against 
it (z) He may also pay or satisfy any debt or liability of the convii t 
which may be established in due course of law or may otherwise bo 
proved to his satisfaction, and may also cause any propeity vvliah 
may come to his hands to bo deliveinl to any peison claiming to be 
justly entitled to it, if the i ight of such person is establisliod in 
due course of law or olhoiwise proved to the satisfaction of iho 
admmistratoi (a) 


• («) Forfeiture Act, 1870 (33 & 34 Yict c 23), 8 2 
(*) 33 & 34 Vict c 23 

(u) Ibid B 8 , see tbid ,86 On the death or bonhruptcy of the convict or 
OD his suffering the full term of his panisbment or any other siib^-t itiitt d 
punishment, or on hw receiving a free pardon, he (‘eases to be sulijirt to *ho 
operation of the i^vuionb contauied in ss 28, 20 of the A<rt {tbtd , 8 7j And 
see title Action, YoL I, p 29 

(v) Ibid ,89 _ 

(a?) Ib%d, B 10 See Re Qaskdl and Waltm' Contrad, [1906] 1 Cb 440, 3 
Oh 1, C A , as to powers of administrator 
(y) Ibid^B 12 See Carr T Anderion, [1903] 1 Ch. 90, aflBroiod2th 279,0 A- 
(*) Ibid , 8 13 
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He may make compensation for any loss of property or other m 3 ary 
alleged to have been suffered by any person through or by means 
of any alleged criminal or fiaudulent act of the convict, although 
no proof of such alleged criminal or fraudulent act may have been 
made m any court {b), and may make such allowances as he may 
tliink fit for the support of the convict’s wife or child or any relative 
dependent on the convict for suppoit, or of the convict himself, if 
he 18 at large under licence (c) 

The exercise by the administrator of the powers conferred upon 
him IS binding upon, and is not to be questioned by, the convict or by 
any person claiming an inteiest in the convict’s property (d). 

827 Subject to the exercise of the powers confeired on the 
administiator, the convict’s pioperty is to be preset ved and held in 
trust by the administrator and is to revest in the convict, should 
his disability be removed, oi m his heirs or legal personal 
repi esentatives, or such other persons as may be lawfully entitled to 
such property, and the powers given to the administrator aie 
theieupon to determine (c) 

828 If no administiator is appointed, an interim curator of the 
property of the convict may be appointed by any justices in petty 
sessions or by any justice of the peace having jurisdiction in the 
place where the convict before his conviction had his last usual 
lesidence, the powers of the interim curator are similar to those of 
the administiator ( / ) 

Exeiy administrator and inteiim curator is to be accountable to 
the convict for all property which has been possessed or received by 
the administrator etc and not duly administered (o) 

Ihoperty acquired by a convict while he is lawfully at large under 
a licence does not vest m the admmistrator or mleiim curator Qi) 

829 There are certain special disqualifications which follow on 
a conviction on indictment for particular criminal offences (i) 


(1) Forfoitaie Act, 1870 (J3 & 34 Yict c 23), s 15 
(r) Ibtd , 8 1(> 

(a) Jbtd , a 17 
(v) Ibtd , 8 18 
(/•) 21—27 

Ig) Jfnd t a 29 

(h) Jlnd , a 30 

(i) A bcnoficed derg^man convioted for treason or felony, or convicted on an 
indietnient for miRdeuioanonr, and Runtenred on any such conviction to inmnson- 
ment with hard labour or any greater punishment, forfeits his benem» aiffl 
becomes incapable of holding pieferment (Clergy Disciphne Act, 1892 (65 £ 66 
VioL c 82), si) A person convicted of felony la for ever disqualified selling 
beer snd iider or wine or spirits by retail (Beerhouse Aot, 1840 (3 & 4 Yici 
0 61), 8. 7, Wine and Beerhouse Amendment Aot, 1870 (33 & 34 Yiot c 29;, 
a 14. Befi'^ment Houses Act, 1860 (2 ) & 24 Yict c 27), s 22) A person con¬ 
victed of fdony cannot serve as parish constable (Parish Constables Act, 1842 
(5 & 6 Yict e 109), s 7) A person convicted of a enme and sentenced to 
nnprisonaieiit with hard labour or any greater punishment cannot for five years 
from h» sentence be a pai ish distnot oounoiUor or a guardian of Uie poor 
(Local Government Act, 1894 (56 & 67 Yict c 73), e 46 (1) (c)) Noperson con¬ 
victed of felony, fraud, or perjury can hold any parish office or have the 
management of the poor in any way whatever (Poor Tiaw Amendment Act, 1834 
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Such disqualificabons, so far aa they create any incapacity, are bkt 4 . 
removed if the offender receives a free pardon (/) Disqaall* 

It 18 not clear whether the endmance of punisliment has, aa fioationf 
regards the removal of disqualifications, the same effect as a lollowliie on 
pardon (k) ConviCQon 


Sub-Skct 3.— Outlau ry 

830 Outlawiy in criminal proceedings is a process issued What 
agamst a peison with regard to whom an indictment has been found outiawrjf u 
by a grand jury, and who does not appear to plead to the indictment, 
or after pleading does not ap].>eai to receive sentence, and \ihose 
apprehension cannot be effected before the judgment in outlawry is 
pronounced (7) 

If after the issue of ceitaiu nuts and the making of certain 


(4 & 6 Will 4, c 7(>), 8 4S) thiB soction la n'pealed ao fnr aa mluh'a to a 
panah or district count illoi 01 KUiirdiaii, but roununs m Joico as to othoi noraona 
(liocal Govoiniiicnt Act, 1894 (56 & 57 Vict c 7d), a 89 aud achcdule) If any¬ 
one who has bieii cou^iotod of foigory or of wilful and roirupt poijuiy or 
subornation of poijuiy or coinmon bairutr} iifU'rwnrds ails as a aohoitor m 
any action brought in any couit oi law or equity in I'higland, he la lialile to bo 
sent to ponal servitude for seven years (Frivolous Art oats Act, 1725 (12 Geo 1, 
c 29), 8 4) A mednal pnictitioiiei, apothecary, or dentist who bus boon con* 
yicted of felony or misdemeanour maj bo removed from the register (Medicul 
Act, 1858(21 ft 22 Vict c 90), a 29, Apotbecains Act Amendment A(t, 1874 
(d7A38Vict r 34),b 4, DeiitistaAct, 1878(41 ft42 Vict c 3.1) a 13) Veterinary 
auigeons convicted of misdemeanours nr gi outer ofTeneoB may bo removed from 
tho regiHtor(\otoiiiiary Surgeons Act, 1861 (It A 15 Vict c 82), s 6) Aa to 
disquidilicationstiom convictions for coinipt piucticea, mo title Eil<oiiON8 j3y 
the Junes Act, 1870 (13 ft 34 Vict c 77), s 10 no man who haa lieon attainted 
of any treason or felony or convicted of an> oiimo tint is infamous, unlesa ho 
shall have obtained a free pardon, and no man who u under outlawry, is qnalifieil 
to serve on a jiu} , attainder lor treaaun or felony hud alieady been abulished 
at the time of the passing of the Act (see note (r) on ji ' antr), and it la not 
clear what is the effect of the provision, so far is it lulati s to attainder, while 
outlawry bos gone out of use 

(j) See Hay v Tower Dnuton of London Junftm (1889), 21 Q 11 D 5C1 

(X) If an offender has been convii ted of any felony not punishable with desth 
and has endured the punishment aw irdod, the einliiiauco of pnnmhmont has the 
same effects and consequences as a pardon imdei the Groat Seal (Civil llights at 
Convicts Act, 1828 (9 Geo 4, c 32), s i) Theie is some doubt as to whether 
the endurance of punishment removes the incapacity to hold a retail spit it 
bcence under the Wine and Hoerbouse Amendment Act, 1870 (33 ft J1 \ ict r 29), 
a 14, and similar incapanties In R v Fiio’(1875) L R 10 Cl 11 19.>, it was 
held that on the passing of that Act, a person who h id been convicted of felony, 
although he had served lus soutenco, became disquahheil fur ever foi bolding a 
bcence, but the Civil Bights of Convicts Act, 1828 (9 Geo 4, c 32), was 
qpt referred to in that case (though Pollock, B , in //ay y Tower Du of 
London Jiuttert, tupra, at p 506, seems to have thought it was), and the effect 
of the endurance of punishment was not considered, see Leyman v lahmtr 
(1877), 3 Ex D 15 

(/) See Corner, Crown Practice, 240, Short and Mellor Practice of the Croan 
Offloe, 2nd ed , 270—271 Outlawry m civil proceedings has been ubolishwl 
(Civil Procedure Acts Eepeol Act, 1879 (42 ft 4J Vict c 69), s 3) OutLiwrv in 
annunal oases has never been abobshed It baa, howevei, paescil into disuse. 
The last instance of any proceeding m outlawry was in U y fis,>y). 

Short and Mellor, Practice of the Crown OflRce, 2nd ed , 270, hut no judgment 
was pronounced in that case os the defendant surrendered The last jadgmeot 
of outlawry was in if v Swa6ey (ISoo), see Short and Mellor, i’ldilice oi the 
Crown Office, 2nd ed . 270 
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proclamations the defi ndant is not found, judgment of outlawry 
may be pionouncod a;;ainst Liin (m) 

In the case of oilences punishable with death judgment of 
oullawiy makes the person liable to suffer death and confiscation 
of propel ly, on the defendant being brought before the couit 
execution is awaided on the judgment of outlawry without any 
fuitliei judgment (w) 

In other cases judgment of outlawry renders the defendant liable 
to peipetual inipiisoiiment, and to the foifeilure of his personal 
property and the piofits of his real estate (o) 

Jn the case of indictments for treason and felony a judgment of 
ontlawiy operates as a conviction upon such indictment'^ ( p ) In the 
case of indictments for misdemeanour such judgment does not so 
operate (q). 

831 A defendant upon a charge of treason who has been 
oull.iwed may appeal in the High Court of Justice within a year, 
and iiaveise the outlawiy, and undergo trial on the indictment (r) 
Where a defendant upon a charge of felony or misdemeanour has 
been outlawed, there appears to be no means now piovided for 
securing the leveisal of such outlawry(s) The only way in which 
such judgment of outlawiy can be rendered inoperative is by a 
royal pai don or by an Act of Parliament (a) 


Part VIII.—Appeals In Criminal Cases. 

Slot 1 —The Court of Cnvnnal Appeal. 

832 Any jioison who has been convicted on indictment can 
ajipoal to the Court of Criminal Appeal (&) against his conviction 
mid Ins soiileneo -in some cases us of right, in other cases by 
leave (<) This is the only way of questioning a conviction on 


hn) Cornoi, Oiona Piactioo, 240, Short and M«*llor, Practice of the Crown 
Oltiio, 2im1 od , 270—271, Oiown OIBce Rule**, 1906, rr 8S — 101 
(») Soe H Y Holloway (1684), 10 State Tr 1, &, R y Armatronq (Str Thonuu) 
(KiSt), lOSlatoTr 105,111, R v (1770), 19 Stale Tr 1075, at p 1098 

(o) R V SHpit The Foiftituie Art, 1870 (SJ A 34 Yict o 2d), does 

not opply to foifeitiire on outlawrj (liid, s 1) 
ip) R V Hollmaq, supia 4 Bl Com 314, 2 Hawk F G, a 48, s 22. 

Iq) R V Ttpptn (1689), 2 Salk 494 

(r) Armutrony's {Sir Ihomm) Catt (1684), 10 State Tr 105 * 

(«) Tho roYorsal of a sentonco of outlawry in caaoH wheie the defendant was 
Cbaigotl aith felony or misdemeanour was formoily obtainable by means of a 
wnt of error (see Crown Office Boles, 1906, r 107) But writs of error axe now 
abolished (Ciiminal Appeal Act, 1907 (7 Edw 7, c 23), b 20) See as to 
outlawry, tow Uoartoify Review, Vol XVlII, p 297, *' Is Outlaw^ Obsolete P” 
by Sir ft jSile Rirhanls 

(a) See R V CAher (16S0), 7 State Tr 1043, Hargrave, Juridical Arguments 
and Collections, Yol 11, p 226^ 

(/>) Foi the oonstituhoii, jilrisdiction, judges, and officers of the oouii, see 
title COXSRTS, pp 91—94, f nfe 
(r) Criminal Appeal Att, 1907 (7 Edw 7, o 23), s 3. 
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indietment, except m the case of a conviction for non-repiur oto of Bcct i 
a highway etc. (d) The Court 

Writs of error are abolished (e), but it seems that m all eases m Grunlnid 
which error could have been biought bofoie the (’nininal Appeal Appeal 


Aet, 1907 (f)« an appeal aill now he as on a quebtinn of law to the Aixthtionof 
Court of Criminal Appeal, and that the eilect of the abolition of wnuotMror 
wnts of error is only to alter the mocoduie in cases in which such 
wilts would have been applicable The poweifa and piactao foi meily o imnuii 
existing in the High Court of Justice in lespect of motions for 
new trials and the gianting of new trials m cuminal cases are 
abolished ( 9 ) The Court of Criminal Appeal have no power to 
order a new trial {h) 

A person who has been convicted on indictment may also ajipoal Appoal hy 
to the Court of Ciiininal Appeal by way of case stated (i), if the ‘'‘«®“tutal 
judge who tiled him consents to giant a ease (k) 

833 If the Attorne}-General gives a coitificato to tho Diicctor Whcnnppwil 
of Public Prosecutions 01 to the piosccutoi 01 defendant that I'l'* 

the decision of the Court of Criiniual Appeal in a paiticular case 
involves a point of law of exceptional public impoitanco, and that it 
IS desirable in tho public mterefat that a further appeal should bo 
brought, an appeal will he horn the Cuiiit of Ciiraiiial Appeal to Lbo 
House of Loids, in all other cases the doteiimnation of the Court 
of Criminal Appeal is final and no appeal lies from it (t) 

834 A person who has been convictod on an indictment may mi 
appeal to the Court ot Citminal Appeal without loavo on any giound ^ 

of appeal which involves a question of law alone If tho judge who 
tries him certifies that the case is a fit one for appeal, or if tlie 
Court of Criminal Appeal give leave, such a poison may appeal 


(tl) On A conviction on on indiclmAnt for non-rbpuii >f highway iti the 
ainieal lies, not to the Court of (Imninal Appeal, but to the 1/Ourt of A])podl 

le) Criminal Appeal Act, 1907 (7 Edw 7, 0 JJ), e 20 (1) 

(/) 7 Bdw 7, c 23 

M Ihtd , B 20(1) It IB not clear whether this applies to a caso whom an 
maiotment hoe been removed by cerfioran A new trial may aliJl bo granfed 
by the Court of Appeal m the case of an indictment for iicn-iepair of a hi,;hway 
etc 

(A) R V %wn(1008), 1 Cr App Hop 13, It v /hiWe(l90H), 1 Cr Ajip Itop 
166, i? t» OofcfowoA (1909), 2 Or App Kep 84, U v Lewtt (1909), 78 L J. 
(K B) 722, 0 0 A 

( 1 ) Sto Crown Cases Act, 1848 (I I &. 12 Vict c 78} 

(A) Ihtd, 88 1, 2 By the Criminal Appeal Act, 1907 (7 Edw 7, c 21), 
%20(4), all the junndiction under the Crown Canes Act, 1848 (11 & 12 Vut 
c 78), which was onginally vested in the jiidgen of tho <’ourtH of King’s Hem Ji, 
Common Pieaa, and Exchequer, and wae by the Judicature A(t, 1871 (W 
ft 37 Yiet 0 66), a 47, transferred to the ludgea of the High Court of Ju>>tif 
la now yeflted m tho Court of Crtminal Appeal That court may dcdilo 
that the nro^nre under the Crown Caoea Act, 1848 (11 ft 12 Vict i 78; as 
to the statement of a case should be followed, and retpim a case to iio M itcd 
Bocordingly under that Act in the same manner as if a question of law li ul bi en 
fBSSrved (Criminal Appeal Act, 1907 (7 Edw 7, e. 23), s 20 (4) ) It ' »ih that 
a case may e t i ll be stated under the (>own Oases Act. 1848 (11 A 12 Vn t r 781, 
without any such order, if the presiding judge at the tnal oousrnts Ut state 
s case 

(/) Crunmal Appeal Act, 1907 (7 Edw 7, 0 . 23), S 1 (6) 
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agaiiiRi) Ilia conviction on any ground of appeal which involved a 
queation of fact alone or a mixed question of law and fact, ox any 
other ground which appears to the court to be a sufficient ground 
of appeal If the Court of Criminal Appeal give leave, such a 
perbon may appeal against the sentence passed upon him, unless 
the sentence is one fixed by law (m) 

835 On an appeal being brought against a conviction the 
coui t are to allow the appeal, if they think— 

(1) That the veidict of the jury should be set aside on the ground 
that it 18 uuicasonable oi cannot be supported havmg regard to 
the evidence (n), 

(2) That the judgment should be set aside on the ground that 
the decision of the couit below was wrong on any question of 
law (o), 


(;ii) Ouininal Appeal Act, 1*H)7 ^ Edw 7, c 23), s 3 A person soutonced to 
piovontive detention under the Prevention of Crime Act, 1908 (8 Edvr 7, 
c 59), may appeal without leave against such a sentence, see imd,, s 11 
The sentence of death » fiKed by law in cases of murder, treason, piracy, 
Imi ning the King’s ships etc , and see p 409, ante Eor form of certificate 
by the judge at the tiial, see Criminal Appeal Buies, 1908, schedule, 
hVm 1 “Bontence” in the Onmiual Appeal Act includes any order 
of cotnt made on conviction with rofeieuce to the person convicted or 
his wife or ehildicn, and any recommendation of the court as to the making 
of an expulsion older in the ease of a peison convicted who is an alien 
(Criminal Appeal Act, 1907 (7 Edw 7, c 23), a 21) The ‘‘conviction’' 
ugaiust whun Uio appeal is hi ought moans here, it seeinb, the verdict of the 
jurj, and not the sentence of the couit (R v (1890), 24 Q B D 423, 

C C H , 72 V Blahj/, [189-1] 2 Q B 170, C C R), but see Burge»» v 
Jioetefeitr (18-14), 7 Man & G 481, at p 504 There is no appeal against the 
hndingof ajniythat a prisoner is ht to plead (72 y Jefffnon (1908), 1 Or 
App Bep 95) Theie is no appeal against a sentence substituted bv the King 
on the ret nmmoiidntion of the Ilome ^cietaiy fur a death sentence (72 v Lord 
(1908), I Cl App Rep 110) A. pnsoner who pleads guilty will only lu very 
c xceptional cirrumstnncf s be allowed to appeal against his conviction, but he 
maj by leave appeal against his sentence (72 v 7 neat (1908), 1 Cr App Bep 61, 
7? V l£t(i\rt(ff, [1909] 2KB 2l, CCA (ovoiiuling li y Daitdaon (1909), 2 Cr 
App Bop olj, 72 V (1909), 2 Cl App Bop 178, luB y rern«v (1909), 2 

Cr App Bop 107 leav e was given lu exceptional ciicumstances to a prisoner to 
appeiU against his oonyiotion and to call evidence, and the oonyiotion was 
quashed) As to appeals against sentence, see p 435, post 
(n) Onmiual A|>peal Act, 1907 (7 Edw, 7, o 23), s 4 (1) These words are 
adopted fiom the judgment of the House of Ixirds in MHropolttan Rail Co y 
JVright (1886), 11 A])p Cos 152, which lays down the rules according to whu^ 
the yeidiot of a jtirv in a civil case will or will not lie supported (72 v Aak/ord 
(1908V1 Cr App Bep 185) For inetanoes of the \ci diet of the jnrj being set 
aside bv the Court of Criminal Appe.il on the ground that there was no endenqp 
or no snflicient evidence to suppuit it, see 72 v Oibome (1908), 1 Cr App. Bep 
144 , 72 V Pearson (1908), 1 Ct App Rep 77, 72 v Ihtitle (1908), 1 Cr App. 
Bap 155, R V f)ms(190S), 1 Cr App Bep 199, R v Duidmwy (19(M), 1 & 
App Bep ‘240, 72 v Tale (1908), 1 Cr App Bep 30, B v Ifarrsa (1^), 25 
T Ii. B 611 C C A , 72 v../>orA(1909), *2 Or App Bep 72, B v NichoUom 
(1900), 2 Cl App Rep 195 But the court will not retry a ease on endmioe 
properly sabmitted at the tnal to the jury (B y ilfar2ifi(190S), 1 Or App Bep. 
52. B Vt Ma»(m (19081,1 Cr App Bep. 73, at p 75X nor give leave to appeal 
wheie the<only ground is that the vmdict is against the weight of evidenoe 
(B v BurU$ (1908), 1 tS App Bep 245) 

(>) Cnpiinal Appeal Act, 1907 (7 ^w 7, o 23), s 4 21) In the following 
eases a judgment has been set ande on the ground of misdir^on —B. v. Diften, 
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(d) That on any giound there \ras a miscarnago of jnstice (}>) 

In any other case the court are to dismiss the appeal, and e\eii 
if they think that the point raised in the appeal might lie decided 
in favour of the appellant they may dismiss the apjieal, if tliey 
consider that no substantial miscarriage of jnstKo has actually 
occurred (q) 

If the court allow an appeal against a coiivieLiun, they must 
quash the conviction and diiect a judgment and voidict of acquittal 
to be entered (a) 

836 On an appeal against sentence the couit, if they think a 
different sentence should have been passed, are to quash the 
sentence and pass such other sentence warianted in law as tlioj 
think ought to have been pas-^ed, and in other cases aie to dihiniss 
the appeal; the substitiitKl bentence may be moie or less sc vote 
than the bentence passed, a dilTcunt sentemo mav bo passi'd, 
whether the appellant has or has not pleaded guilty (/>) 

[10081 2 K li 454, J1 V S(m<$ky (190b', 1 Or App Rep 9S , H v llarr^n 
(1909b 26 T L R 611. H ▼ A/a«on (1909), T I J P JoO, Jt v S/wWat#(1909), 
26T L R fali Ill the i(mrtiefuj»>(’cl to Hol umdo tbo lit 

astbereliadbooiiiKimisdiifKhoii or IK) Bubituutml iiiiHiliiHtioii U v Uuntntq 

i 1908 1.1 Ci App Rep 177, R v Loir« (1908), I Ci App Rep 111 // v fl/w/i-r 

1908,1 Or App R«-v 10, It v \uW/ji(1908) 7J.J V 11 (' (’ A , Uv Itauiltn 
1908, 1 Cr Aj»p Itep 194, U \ Joy<^ (1908), 1 (Ji ^]»p Rop 8.1 In tbo 
ollowing c*i 8 ut> appeal were allowed on tuo ground that tbo wioiig pidgmoiit 
had bi'on given on the findings of tbo imj —11 v Jiuiter (1908), 1 Or Anp llej) 
174, V (1908), 1 Or App R«p 186, R v Matrhtad (1908), 1 Ci 

App Rep 189 Til tbo following cueoa fitmb f vidiuico wuh henid by tlio Ootii i i>f 
t riiniual Apjieal und the appt>alH weio allowed - R v /aif« ( 1 IK> 8 ), 1 Pi App 
Rep 6, R V /Irfiitfi/e (190s), 1 Or App Rnp 216, It v (1909), 2 

Cr App Rep 195 

(;») Crimiuul Appeal Act 1907 (7 IMw 7, c 21), b t (1) In the foTlovinig 
caties an appeal has Twon allowed on tbo ground that 1 ^ ro wbb a niiHonn lage 
of jUBtice —/? V Cohnuin (190s), 1 (r App Rcni .>0, y v JI Joi/tf (1$K)8), 1 
Cr App Rep 142, R v /<<• (1908), 1 Cr App Rep .7, it v H {l908) I 
Cr App Rep 227, It v Ateholtun, aupra. It v limurhamp (1909) 7.1 J I’ 
223, A V Keatittg HDOO), 7.1 J P 112, ^ v I/twlnj (1909), 25 T L R 6.1*, 
compare R v Nv'hMh, suptn 

( 7 ) Onmiiial Appeal Act, 1907 (7 Kdw 7, 0 23), b 4 (1) C<»mpnto tbo Hiiiiilur 
language of R. S C 1883, Old 39, r 6, and Ilrat/ v Aoid, [189(11 A (' 44 
See, too, JUToA-m ▼ A -O' Jor Nrw houth W'ah-t, [1894] A 0 67, P C, with 
refmnce to an analogous proviBion in a colonial Act Pot iristaiioofl whole 
the Court of CniniDM Appeal have dismissed an ap]M*al on the ground that 
while there may have bmii some misdirection or raistake or uimrec option of 
evidence there had been no substantial miscamuge of justice, see R v H teUimtt 
(1908), 25 T L R 192,0 C A , R v JJampahre nsOH), 1 Cr App Rep 212 , 
41 V Lovett (1908), 1 Cr App Rep 111, R v Oreen (1908), 1 Cr App Rep 
124, R V (1908), 1 Cr App Rep 177, R v Afeyer (1908), 1 Cr Ap}* 

Rep 10 , if V CvMivg {}Wf9), 2Cr App ^p 150 Rut see A v liyson, |190SJ 
2 KB. 454, A. V Heslacott, «u|ira Xno court taniiot order a now tnal, hoe 
note (A) on p 433, ante 

(a) (Trimi^ Appeal Act, 1907 (7 Edw 7, c 23), a 4 (2) See R v Sauinl^re, 
[1899] 1 Q B 490 

(5) Ihd . 8 4 (3) See B T [19061 2 K B 24. C C A , vbeif if «a* 

held that in spiteof the words'* b\ the veroiot" in s. 4 (3), whuh an im imngleM 
and must be disregarded in the caae of a plea of guilty the court have power 
to slier a sentence, when an appellaui haa pleadra guilty For iimtances of 
reduction of sentencee by the court under b. 4 (3), sve R v hyree (1908), 1 
Cr App Rep 172, B v SuRaU ^1908), 1 Or. App Bep 180 (whore fhe 
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If it appears to the couit that an appellant was not properly eon* 
victed on some count oi part of the indictment, but was properly 
convicted on some other count or part of the indictment, the 
sentence passed may be afiiimed, or another sentence may be passed 
in substitution for it, if such sentence is warranted by the verdict 
on the count on which the appellant was properly convicted (c) 

Where the jury could on the indictment on which the appellant 
has been convicted have found him guilty of some other offence (d), 
and it appears that the jury must have been satisfied of facts which 
})ioved him guilty of such other offence, the court, mstead of allow¬ 
ing 01 dismissing the appeal, may substitute for the verdict found 
by the jury a \erdict for such other offence, and may in substitu¬ 
tion foi the sentence passed pass such a sentence, not more severe 
than the one passed, as is warranted by law for such other 
offence (e) 

837 Where on the conviction of an appellant the jury have 
found a special vei diet, and the Court of Ciiminal Appeal think 
that a wiong conclusion has been aiiived at by the comt below as 
to tho effect of the veidict, the Couit of Ciiminal Appeal, instead 
of allowing the appeal, may order the proper conclusion to be 
recorded and pass such sentence in substitution for the sentence 
p.iihed us IS wai ranted by law (/) 

838 If on any appeal it appeals to the comt that the appellant 
was ins.ine at tho time the act was done or omission made which 
IB chaigod against him so as not to be responsible according to 
law foi his actions, the court may quash the sentence passed and 
Older the defendant to be kept m custody as a criminal lunatic (^) 


pniK that guide tho couit m reducing Bentonce woie stated), R v Jonea 
(1908), 1 ('r Ajip Hop 190, R v Owrqe (1908), 1 Or App Hop 108, R v 
Jlawta (190S), 1 Ol App Hop 42, if r Jlrtfft/a, [l'>09] 1 1C B 381, R V 
Mm tin (1908), 1 Ci App Hop 209, R v Prtna (1908), 1 Ci App Hep 232, 
R V Afortm (1908), 1 Or App Hep 255, R v /''joiicjs (1908), 1 C» App 
Hop 259 R V (1900), 2 Cr App Hop 10, H v O'(fonnell (1909), 

2 (Jr App Hop S, R v Ilamson (1909), 2 Ci App Itop 94, iZ v Roxidl 
(1009), 2 Or App Hep 17 j, R y Roucher (1909), 2 Or App Hep 177, R ▼ 
Edvardt (1909), 73 J F 287 In the following oases tne seventy of the 
sen tone 0 was incronsod —R v, Mortimer (1908), 1 Or App Hep 20, and R v 
rjamtlton (1908), 1 Cr App Hep 87 The Comt of Cruuiual Apjieal may in 
passing sentoDce against on alien odd a rocommendatiou as to the making of 
an expulsion order, and such a teoummondation is to have the same effect for 
the putposos of the Aliens Act, 1905 (5 £dw 7, c 13), s 3, as the certificate 
and recommendation of the convicting court (see title Aliens, Yol I, p 3231 
(&unmal Appeal Act 1907 (7 Edw 7. c 23), s 21) 

(e) Crunmiu Appeal Act, 1907 (7 Edw 7, c 23), s 5 (1) * 

d) Seep 371, ant$ 

y) Criminal Appeal Act, 1907 (7 Edw 7, c 23), s 5 (2). See R v Cotyier 
(1908). 1 Cr App Hep 88, R y, J^mon (l908), 1 Cr App Rep 96, A t. 
00Ow#(19O8). 1 Ct App Hep 168, A T (?y>«(lB09), 73 J P 72 
(/} Qruniual Appeal Act, 1907 (7 Edw 7, o. 23), s 6 (3) See as to con- 
viotaon heiog quasned on the ground of a wrong conclusion from findiqge 
by a juzyi A v Kmght (1908), 1 Or App Hep 186, A v Muirhiad (1908), 
1 Or App Hep 189 

(a) C^minal Appeal Act, l907 (7 Edw 7, e 23), s 6 (4) The defendant u 
to M kept m custody in the same manner ae if e srocial verdict had been 
found bj^ the jury under the Tnql of tiunaixce Act, 1883 (46 & 47 Vict o. 38), 
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889 If a court of asBize or court of quaiter sessions makes an 
order {h) ordering the parent or guardian of a child or young pei sou 
to pay a fine, damages, or costs in respect of an olTence committed 
by such child or young person, the parent or guarduui may appeal 
against the ordei to the Court of Criminal Appeal, a^ it the paient 
or guardian had been convicted on indictment and the order were 
a sentence passed on his conviction (i) 

840 The operation of an order made for the lostilution of any 
property to any person made on a conviction on indictment and 
the operation of the statutory provisions (j) as to the rovo&Lingof the 
property m stolen goods on conviction are (unless the couit bcfoie 
which tne conviction takes place directs to iho contiai > iii a case 
m which in their opinion the title to the piopeity is not in dispute) 
suspended (1) in any case until the expiration of ten days afloi the 
date of conviction, and (2) whore notice of appeal or leave to app»‘*il 
IS given within ten days after the date of conviction, until the 
determination of the appeal (A) 

Wheie the opoiation of such ordei or of such slalutoiy piovisions 
is suspended until the determination of the appeal, the oidci is not 
to take elTect as to tho proper ty, if the conviction is cpiahbod on 
appeal The couit may annul or vary such an older, ulthoiigh the 
conviction is not quashed (L) 

Sficr 2 —Procedui e 

841 If a person convicted desires to appeal to the Coiiit of 
Ciiimnal Appeal or to obtain the leave of that court to api»oal, he 
must within ten days of the date of conviction give notice of appeal 
m wilting to the legistiar of the Couil of Ciinnnal Ap[)onl (I) 
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e 2 , Boe pp 212, 373, anU For an instance of a Henionoo boing ejn isIkmI nndor 
this sochon, 800 if v Jc'jfi'j aon( 1008), I Ur A pp Ilop PS , compaio/? v f/tirdnig 
(1908), 1 Cr App Hop 210, It v Manlmald {VlW), 1 (V Ajip Ihp 
(h) See Children Act, 1908 (8 Bdw 7. c C7), s 90 (I) 

(») Ibtd, 8 99 (h) (b) 

(») / e , under Sale of Goods Act, 1803 (50 A 57 Vict c 71), fl LM 
(X) Criminal App'^ol Act, 1907 (7 Edw 7, r 23), b G TIih Act due's not 
enablj anyone to appeal against tho order {Jt v AUtoU (HWS), 1 fb Ajip Ilop 
15) 

0 Criminal Appeal Act, 1907 (7 Edw 7, c 23), s 7(1), (Jrnrnnal Apjinil 
Riuos, 1908, r 4 For form of notice of appeal, sto sthodulo tothosn lliibs, 
Forms 4, 6, of notice of application for loavo to appeal, tivi , FoririH 6, 7) 
The notice must bo signed by tho appellant (r 4 'a)), if the app* II oit 
cannot wntn, ho may aifix hts mark in the presence of a witness, it ho m 
to attest the affixing of the mark (r 4 (c)) If it is coiitond'id that tho 
appellant was not responsible for his actions on the ground of iiiHauitv, the 
notice may bo girun and signed by his sohator or other person authorlKod to n't 
in his behalf (r 4 (d)) If the appolUnt is a body corporate, the notice in.t \ ho 
signed by the secretary, clerk, manager, or soiiutor of the body c m p cto 
(r 4 (e)} All notices required under the Act and the nilrs made uijd< r tlie 
Act aiu to be addressed to “ The Begietrar of tho Court of Cnir'inal Aj>peal, 
London ” (r 4 (a)l, and are deemed to be duly given or sent, if forw mbd by 
registered post addressed to the person to whom tho notice is riiithniihed or 
required to ro given or sent (r 4 (b) ) The court will give leavr i<> amond tho 
notice of anneal, so that the real point at issue ma-y I>o mm d ft Mault 
(1909), 2 Or App Kep 47, ii v MMurndm), 2 Cr App Ihp 13i) The 
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Tbc time i\ithin which notice of appeal or notice of an applica¬ 
tion for leave to appeal may be given may be extended at any time 
by the Court of Criminal Appeal, except m the case of a conviction 
involving sentence of death (w) 

842 If the appellant has been sentenced to death or corporal 
punishment, the sentence is not to be executed, until after the 
expiiation of the time within which notice of appeal or of an 
application for leaxc to appeal may be given. If notice is given 
withm such time, the appeal or application is to be heard and 
determined with as much expedition os piacticable, and the sentence 
IS not to be executed until after the doteimination of the appeal, 
or, where an application for leave to appeal is finally lefusod, until 
after such refusal (a) 

In the case of an appeal under the Act oi under the Cioxvn 
Cases Act, 1818 (o), an appellant may be admitted to bail by the 
conit that tried him, if he has not been so admitted, he may 
after giving notice of appeal be admitted to bail by the Coiiit of 
Criminal Appeal (p) 

If he IB not admitted to bail, he is, pending the deleiminatiou of 
his appeal, to be tieated m such mannei as may be directed by 
piibon lules made by llie Secietaiy of State (q) 

843 In the case of an appeal or of an application foi leave to 
appeal the judge or chairman of the couit befoio whom an appel¬ 
lant was convicted must fiunish to the rcgistrai of the Couit of 
Criminal Appeal, when locjuiied to do so by such registrar, hib 
notes of the tiial and a lepoit giving his opinion upon the case or 
upon any point arising in the case (i) 

844 The Court of Criminal Appeal may order the pioduction 
of any document, exhibit, oi other thing connected with the pro¬ 
ceedings, the production of which appears to them necebsaiy for 
the deteimmalion of the case(8) 

845 The com t may order any witnesses who would have been com¬ 
pellable witnesses at the tiial to attend and be examined befoie the 


appellant ma} submit hia cose m writing for ths cousideiation of the court, 
mete id of by oial aiguiuout 

(ni) Oiimmal Appeal Act, 1907 (7 Edw 7, c 2J), a. 7 (]) Notice of apphoatiou 
foi extension of time must be signeii and addressed in the same way as the notice 
of appeal (Ornninal Apjieal Rules, 1008, i 4) For forms of noLce of applica¬ 
tion fbr extension of time, see schedule to Buies, Fonu 0 

(n) Criminal Appeal Act, 1007 (7 Edw 7, c 2J}, s 7 As to notificatifip 
of appo'ils and the result of appcilsby theregistiar, see Ciiminal Appeal Rules, 
1908, rr J I, J5 and schedule u» Rules, Forms 29—32 

(o) ll<L12Vict c 78, seep 413, onfe 

Ip) Cnmmal Appeal Act, 1007 (7 Edw 7, c 23, ss 14 (2), 17, Cnmuial 
Ap^^ Rules 1008, 1 20-} and see It v Ittdley (1909), 2A T L R. oOS, 

(y) (Animal Appeal Act, 1907 (7 Edw 7, c 23), s 14 <1) See Rules of 
Sectary of State of 8th Apnl, 1908 (Statutory Rules and Orders, 1908, p 772), 
and R, ▼. S*dley, »upra, R (1909), 73 J P 72 

(r) Cnmmal AppoiU Act, 1907 (7 £dw 7, c 23), a 8 , Cnnunal Appeal Bulee. 
190f>, XT. 44—16 

!,«) Oiuunal Appeal Act, 1907 (7 Edw 7, c 23), s 9 (a) 
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court, 01 may order the examination of any such witoeseos to be scct a 
conducted in manner provided lules of couit before any judj^o of Procedure, 
the court or before any officer of the court or juhtice of the peace “IThi* 
or other person appointed by the court for the purpose, and allow 
the admission of any de|)Ositions so taken as ovidcnco befoie the 
court (t). 

The court may, if they think fit, receive the evideneo, if tendered, of 
any witness (including the appellant) who is a compe((>iit but not 
compellable witness, and, if the appellant makes an application for 
the purpose, of the husband or wife of the appellant in cases where 
such evidence could not have been given at the tiial except on saoh 
apphcation (u) 

846 If any question aiising on the appeal mvolves prolonged Uofcrenwof 
examination of documents or accounts, or any scientific oi loial 
investigation which cannot m the opinion of the court convenienilv 

be conducted befoie the court, the couit may oider the lefereiico of uuucr. 
such question in manner provided by rules of com t fot inquiry and 
repoit to a special commisbionor appointed by the court and act 
upon the report of any such commissioner so far as they think fit 
to adopt it(v) 

847 The court may also appomt any person with special exjiort Api>ou»tin«nt 
knowledge to act as assessor to the court m any taso where it 

appeals to the couit that such special knowledge is roqmred for the 
projier deteiniinalion of the case (w) 

848 The court may exeicise in lelation to the pioceodings anv other iHiwerx 
other powers which may for the time being be exercised by tlio 

Court of Appeal on appeals in civil matteis, and may issue any 
wairants necessaiy foi enforcing the otders of the court (u) 

(i) Cnmuial Appeal Act, 1907 (7 Edw 7, c J3), s 9 (bj , 'Ji uuinal Appeal Rules, 

1008, rr <i0, il, schedulo to Rules, Forms 24—27 Ajipbiatiuns for leave in uill 
fresh evidence a 01 e granted in the following COSOS — Ji v /,firi<>(lfl08), 1 Ci Apji 
Rep 6, Jt Y Beirtds/e (1908), 1 Cr App Rep 230, /i v /<atrin(/tm (lifOH), I 
Ur App Rep 113, if v Iltuwm (1908), 1 Cr App Rop 47 li v hoowi/i/ 

(1908), 1 Cr App Rep 81 , ^ v LovHt (1908), 1 L'l App Ri»p 94, Jt v 
(/erAoZci (1908), 1 Cr App Rep. 104, v Oshome (1908), 1 Ci App Rep 
133, A V Oiay (1908), I Or App E<p 154, A’ v OovJftt (1906), 1 tr 
App Rep 204, it V Martin {IdOS), 1 Cr App Rep Jl, II v Aa«t(lll08), I 
Ct App Rep 183, li v (1908), 1 Ci App Itej* 105, R v Dotunun 

(1909) 2 Or App Rop 1,17, A v /HcAi««o» (1909) 2 Cr App Rop 18 , Jt v 
Jma (1909;, 2Cr App Rep 88, A v ifo/vMi(1909), 2Or App Rop 192, U v 
IF.KmTM (1909), 2 Or App Rep 166 Leave will not be grants, unless vorv ROfxl 
leasou 18 given for not cmlhufi the wituesaos at the tnal (it v Mortimfr (190M >, 

*1 Cr App Rop 22, ^ y Martin, supra, R v MdJvrlynrhtt (1909) 2 < i 
App Rep 183, <8 v Mack (1909), 2 Or App Bop 114, it v ranfiVWi), 

2 Or App Rep 89, but see it v AtAtnr (1908), 1 Or App Bep 46, R v ItraJIn/ 

(1909), 2 Cr App Bep 124, it v Malvist, supra, Jl v Bonomn, supra) 

(«) Cnminol Appeal Act, 1907 (7 Edw 7, o 23), s 9 (c) In the abw iice of 
special oiTCumstances the court wUl not grant leave to the appellant to give 
evidence, if he did not give evidence at the trial (A y Rubens (1909), 2 (.'r App. 

B«p 163, 167). 

Co) Ihid., s 9 (d), Cnmmal Appeal Rules, 1908, r 41 

(tt) Onnunal Appeal Act 1907 (7 Edw 7, o. 23), s 9 (e) 

(a) IM, B 9, B S 0, 1863, Ord 59, r. 4 .see title rjiAiTic* awn 
PaocEiiunz 
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849 In no case is any sentence to be increased by reason ol 
or m consideiation of any evidence that was not given at the 
trial (/>) 

850 The Court of Oiiminal Appeal may at any time assign to 
an appellant a sohcitoi and counsel, or counsel only, m any appeal 
or proceedings preliminary or mcidental to an appeal, if m the 
opinion of the court it is desirable in the interests of justice, and if 
the appellant has not sufficient means to enable him to instiuct 
solicitor or counsel (c) 

861 An appellant, although he is in custody, is, if he desires it, 
entitled to be present on the hearing of his ajipeal, but not when 
the appeal is on a question of law alone or on an application for 
leave to appeal, oi on any proceedings prehmmaiy or incidontal to 
an appeal, except wheie lules of court provide that lie shall 
have the right to be present and the couit give him leave to be 
present (d) 

The court may pass any sentence which they are authorised to 
pass, although the appellant is not piesent (c) 

852 It is the duty of the Director of Public Piosocutions to 
appear for tlio Crown on eveiy appeal under the Act, except wheie 
the solicitor of a Government depaitmeut oi a private pio'^ecutoi 
in the case of a private prosecution undci takes the defence of the 
appeal ( f) 

(1) tJinjiiiml AiqKiil Act, l')07 (7 Edw 7, c 23), b 9 

(f) Ihid , 8 10, and BOO a 16 (j), p.iid Cnminul Appeal Eulos, 1908, rr 30 37, 
and 38 On an a])pcal againat aontenco legal aid will nnlv !•« giantorl in 
ixccptioiial cases (i,’ v (1908), 1 Ci App Eep i , li \ l\Urs (1908), 

1 Or App Hop 1.31) As to costs and expenses, boo p 
{il) Ciinunal Apjioil Ait, 1907 (7 Ldw 7, c 2i), b 11 (1), Ciimmil 
Appeal liules, 1908, r 2 1 , orliednlo to Eidos, Forms 4, 5, 11 H Tn R v 
Ihinfmtfi/, [1909] 1KB 200, tho couit lofuhod, in the absence of the 
piiBouei tluough iIlnoBs, to proem d n ith tho hoinng of an apjioal involving 
qiiosfioiia of fact at nhiih tho appolbint bad dosiud to he present, SfinlU, tho 
piisouer’s counsol cannot wane the luisonn’B light to Ik) pioHcnt {ibtd ) 

(e) Cnniinal Appeal Ait, 1907 (7 Mw 7, c 23), s 11 (2) 

(/) llnd 8 ri , Cumin il Appeal Bu1»8, 1908, rr 27, 2S, Bchodiilo to Euloa, 
li’oim 2 The Piosooufion of O/Ionces Act, 1879 (42 & 43 Vict c 22), is to 
(ipplv as though the duty of tho Dii’oitoi of Eublio Piusecutious under 
tlio Oniuiual Apjavil Ait, 1907 (7 Pdw 7, t 21), b 12, were a duty 
uudoi tho PioBOiution of Offoncos \ct, 1879 (42 A, 43 Vict i 22), s 2 
tCrtminul Appeal Act, 1907 (7 Edw 7, c 23), 8 12) Provision is 
to ho nx'ido by rules of court for tho transmission to him of aU such 
documents, exhibits, and otlior things connected with the proceedings as* 
ho ntuv require for the piti 2 >ose of his duties under the Onnunal Appeal 
Act, 1907 (7 Edw 7, c 23), 8 12 As to hearing cnuiibel for the Ciown 
on appeal tguinst sentonce, see R v Standing (1909), 2 Cr App Hep 5 
As to costs, see p 448 post 8ee albo Order of the Secretary of btaie of 
27th ICaroh, 1‘I08, [1908] W N p 93 , Older of the Socretarv of State of 14th 
June, 1004 (istitutory Eulcs and Oideia, 1904, pp 117—122) Cnmmal Appeal 
llules, 1908, r 40, schedule to Eulos, Form 28 Provision is to be maAs 
bv rules within the meaning of the Prison Act, 1898 (61 A 62 Vict c 41), 
for the manner n whuh an appellant, when m onstody, is to he brought 
to any place at ehich he is ‘entitled to be present for the purposes of 
the ruminal Appeal Aot, 1907 (T Edw 7, c 23), or to any place to which 
tho Court of Cruumab Appeal, or any judge of that court, may order him to 
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653 If an appeal has been dismiBsed, and the af^Uant was 
admitted to bail pending the determination of hig appeal^ the time 
during which he was admitted to bail is not to coinit as part of any 
term of imprisonment or penal servitude under hia hentonoe (g). 

If he IS in custody and is specially tieated as an appellant, the 
time during which he is so specially treated is not, unless the 
Court of Criminal Appeal otherwise oider, to count as part of such 
term (g) 

The terra of imprisonment or penal aer\itiulo to \tluch he is 
sentenced, either under the oiiginal sentence of the eonit below or 
under any substituted sentence of the Court of Cimiiual Appeal, is, 
unless that court otheiwise order, to be deemed to be losiimed or 
to run, if he is m custody, fiom the day on which the appeal is 
deleriumod, and if he is not in custody, fiom the day on which he 
IS received into prison under the sentence Any tune dining winch 
he was in custody and was not specially treated as an appellant is to 
count as a pait of the term of imjnisonment or penal soivitude 
under the sentence (f/) 

854 The regibtrai must take all necessaiy steps for obtaining a 
healing of any appeals oi applications notice of winch is given to 
him under the Act, and must obtain and lay before the court in 
pi Opel foira all documents and exhibits and other things relating to 
the pioceedings in the couit before which the appellant was tried 
which appear necossaiy for the pioper detoiinination of any such 
appeal 01 application (/<) 

if any notice of appeal pnrpoiting to bo on a giound which 
involves a question of law alone appeals to the legistiar not to 
show any substantial ground of appeal, he may refer the appeal to the 
court for summary deteimination, and theieupon, if the court con¬ 
sider that the appeal is frivolous or vexatious, and can bo determined 
without adjourning it for a full hearing, the uit may dismiss tbo 
appeal summarily, without calling on any pi oiis tu attend the 
healing or to appear for the Crow'nti) 
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be taken for the purpose of anj piixeedinge of that couit, anil for thn inunner m 
which he IB to be kept in custody while absent from iineuii for the puiicoRO , an 
appellant while m custody m anonlanoe with tftose rules is to be dooraod to bo 
m Jigal custody (Oriminal Appcil Act, 1^0/ (7 J'klw 7, c 21), a 14 fo)) 

(o) Criminal Appeal Act, 1^07 (7 JmIw 7 c 21), « 14 (1) If a case i« Btubil 
onder the Crown CaaoB Act, 1848 (11 & 12 Vict c 78) (seo p 4dJ, ante), the 
person in relation to whose convu lion the case is stated is to ho ticati'd 
as regards custody and term of iropriBOtimcut or penal servitude ui the same 
,way as an appellant under the Ciiminal Appeal Act, 1907 (see tltvl , s H (4l) 
See, as to the date from which a sentence may tie ordered to run, Jl v Simon' 
(1908), 1 Or App Hop 28, A v Boyd (1908), I Or App liop 04, A v (Jultton 
(1908), 1 Or App liep 165, II v Jlandle$ 1 Ur App liop 191, U v 

Adsf (1908), 1 Or App Kep 205, if y /ian»/«7itre (1908), I Or App \Ui]> 212, 
A V Gray (1908), 1 Cr App Eep 225, At Dytr (1909), 2 Or App 174, 
li V Gylm (1909), 73 J P 72 

{h) Criminal Appeal Act, 1907 (7 Edw 7, c. 23), a 15 (1), Cnnniml Appeal 
Buies, 1908, rr 2, 25, 32, 3i As to copies of documents for the uho of an 
appellant or respondent, eee %bid , r 30 
(*) Cnminal Appeal Act, 1907 ^7 Kdw 7, o 23), s 15 (2) Foi an mstanoeof 
a summary deteznunation of an appeal under tms sub section, see A. v Ays 
(1909), 2 Or App Bep 155 
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855 Any doonments, exhibits, or other things connected with 
the proceedings on the trial of any person on indictment who, if 
convicted, is entitled or may be authorised to appeal, are to be kept 
in the custody of the court of trial, in accordance with rules of 
court made for the purpose, for such time as may be provided by 
the rules, and subject to such power as may be given by the rules 
for the conditional release of any such documents etc from that 
custody (A) 

856. The registrar must furnish the necessary forms and 
instiuctions m relation to notices of appeal and application under the 
Act to any person who demands them, and to ofibcers of courts, 
governors of pii&ons, and such other ofhcers or persons as he 
thinks fit (1) 

The governor of a prison must cause such forms and instructions 
to be placed at the disposal of prisoners desirmg to appeal or to 
make any application to the court, and cause any such notice given 
by a piisonei in his custody to be forwarded to the registrar (/} 

The legistrar must repoit to a judge of the couit any case in 
which it appears to him that a solicitor and counsel, or counsel 
only, ought to be assigned to an appellant, although no application 
has been made foi the purpose (ni) 

857 Shorthand notes are to be taken of the proceedings at the 
trial oil indictment of any person who, if convicted, is entitled or 
may he authoiised to appeal under the Act, and on any appeal or 
apjilication for leave to appeal a transciipt of the notes, or any 
part of such notes, is to be made, if the registiar so diiects, and 
to be furnished to the registiar for the use of the court, and a 
transcript is to be furnished to any party interested upon the 
payment of such chai ges as the Treasury may fix (n) 

858 Any judge of the Couit of Giiminal Appeal may exercise 
the powers given to the couit to give leave to appeal, oi to grant 


'/<} Cnminul Appoul Act, 1907 (7 Edw 7, c 2^), 8 (<i), Cnntmal Appeal 

Riilea, 1908, ir 8, 83, ib 

(/) Onminal Appeal Act, 1907 (7 Edw 7, c 23), a Id (4), Cnminol Appeal 
Rules, 1908, r 26, schedule to Rules, Forms 4—7, 9,14, 26 
(m) Ciimmal Appeal Act, 1907 (7 Edw 7, c 23), s 15 (5), Cmninal Appeal 
Rules, 1908, r 37. 

(») Onminal Appeal Act, 1907 (7 Edw 7, e 23), s 16 (1) As to a transenpt 
for the use of tiie Secretarj of State, see tbtd , s 16 (2), as to costs of takmg 
shorthand notes and of a transcript, see ihtd , s 16 (3), Onminal Appeal Buies, 
1908, r 6 Shorthand notes are to be taken of the endence at the tnal, of anj| 
obje^ous taken in the coarse of the tnal, of any statement made by the 
prisoner, of the summing-up and sentence of the judge, but, unless the judge 
at the Inal otherwise orders, not of any put of the spMches of counsel or 
Bolicatw (Onminal Appeal RuIm, 1908, r 62, see [1908] W N 94) The pro- 
▼laum ms lb os to shorthand notes is merely directory, and the taking of such 
notes or of sufficient notes is'not essential to the validity of the proceedings (B 
V BaOer (1808). 1 Or App Rep 174; B v EUwtt (1909), 2 Or App Rep 171) 
In B V (1909), 2 Or App Rep 182, when there were no shorthand notee, 

the court oooe^ed instead the statement of counsel for the appellant, who was 
piesent at the trial In the case of a diacrepancy between the judge's notea and 
the shorthand noten, the rourt will prefer the judge’s notes (if y Bemukamp 
(1909), 2T3r App Rep. 40) 
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extension of time for notice of appeal, or for application for leave to 
appeal, or to assign legal aid to an appellant, oi to allovr the 
appellant to be present at any proceeding m cases inhere he is not 
entitled to be present ivithont leave, or to admit an appellant to 
bail (o) 

If a judge of the court refuses any application of an appellant, 
the appellant may have the application determined bj the full 
court of not less than thiee judges (o) 

859 The Act does not affect the prerogative of mercy, but the 
Becietaiy of State, on the oonsideiation of any petition foi tho 
exercise of such preiogative \iith refeience to the conviction of a 
person on indictment or to the sentence (other than sentence of 
death) passed on a person so convicted, may at any time refer the 
whole case to the court, and the case is then to be heard and 
deteimined by the court as in the case of an appeal by a poison 
convicted, or the Seeietarj of State may rofei any point arising 
in such a case to the couit fur their opinion, and the court are 
to consider the point so loferied and furnish the Secretaiy of 
State with their opinion ( p) 

860 The Act applies to convictions on ciiminal lufoima- 
tions and coroners’ inquisition h. and to orders made by a court of 
quartei sessions in respect of an incoirigible rogue, m the same 
way as the Act applies to convictions on indictments (q) 

The Act does not apply to convictions on indictments or 
inquisitions charging any peer oi peeress, or other person claiming 
the privilege of peerage, with any offence not triable by a court of 
assize (a) 

(o) Cnmiiial Appeal Act, 1S07 (7 Edw 7, r 2J), a 17 , Ciimiual Appeal Eulea, 
1%8, rr 2u, 42 (b), a judge uiay rof«r ttpphoatioii>( to the full court, aoe 
It V Munnt (I'lOB), 1 Or Ajip Eep 4 at ]> o As to no^ co of application fur 
bail, see /f v lUdhy (ISO'J), 2o T I. E o(IK, OCA 

(p) Gnininal Appeal Act, 1%7 (7 Edw 7, c 2d), s i9 , Criininal Apjieal 
Buies, 1908, rr 48, 51 Tlie power which s 19 of the Act gives to theSec retary 
of State of referring either “the whole case ” or auj “point arising in thocaHo'' 
to tho court, and the jiower of the court to bear and deUiiiiino tho whole cose or 
to oonsider any point so mforred and to furnish their opinions to the tlocn tarj' of 
State are limited to conMctious on indictincnt, but in H v JoAfurm [I'HMlj, 1 
K It 439, C C A , the Secretory of State iifuircd to the court under a 19 (a) a 
conviction not on indictment, and the court heard and determined the coho and 
quashed the sentence, though they weie bound to hold that, while the (xinviction 
was wrong, they had in that particular case no power to deal with the c on 
notion If the Secretary of State refers a point to the couit fur their opinion, 
t^ court, unless they otherwise determine, ore to oonsidur the point m private 
(^mmal Apjieal Eultw, 1908, r 51) 

(j) Criminal Appeal Act, 1907 H Edw 7, c 23), s 20 (2) See the Vagrancy 
Ac^ 1824 (5 Oeo 4, c 83), s 5 No appeal under ^e Act lus from tboconvidion 
of an incorrigible rogue at petty sessions, the only app(>al is against the sen- 
tenoe passed at quarter sessions (It v Brown (1908), 1 Or App Bep 85, U 
y O'Brten (1909), 2 Or App Bep 193, R y Adward* (1909), 2 Or App E«p. 
79) la one case an order mode at quarter sessions on a conviction at jMitiy 
sessions was referred to the court under e. 19 of the Act (R, y Johnnon (1909), 
2 Cr App Bep 13), and the court heaid and determined the case, tfd qavrt (see 
«ote(p) 

(u) Onminal Appeal Act, 1907 (7 Edw 7. c. 23), a. 20 f2) As U> lodiotmentii 
eto. against peers etc., eee p 2CG, ante. 
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Scot 2 An appeal to the Court of Onminal Appeal does not he m the 
Procedure case of convictions on indictments at common law m relation to the 
Indjct^nt* non-repair or obstiuction of a highway, public bridge, or navigable 
fornonrepnir liver An appeal from snch a conviction lies in all respects as if 
etc of high- the conviction were a verdict in a civil action tried at assizes (b), 

waja 

Sect 3 — Pardon. 


Royal 861 The royal pierogative of mercy may be eveicised iirespec- 

pardun tivcly of any appeal and after the failure of an appeal to the 
(ourt (c) Any punishment for any crime may, except where a 
statute otherwise expressly provides (d), be lemitted by the 
Sovereign, and any crime punishable by criminal process m 
England may be pardoned by him at any time both after and 
before judgment (e) 

Besides a royal pardon under the Great Seal or under the sign 
manual there may be a pardon by an Act of Parliament (/). 


(h) Cnminal Appcil Act, 1007 (7 Edw 7, c 23), a 20(3), Bee addition to 
r 17 of tho Clown Office Euloa, 1S06, [1908] W N p 165 An appeal from 
Riicli R cuiivutiun 18 to be sot down and entered at the Crown Office, and if tho 
indu tiiieiit has not already been removed into the King’s Bench. Oivieion for 
the purjioBO of tiial, a writ of certttyrari le to is«me on the setting down of the 
a}>pcal to roino\n the indictment into tho King's Bench OiMSion for the purpose 
ol ap]>enl to tho Couit of Appeal without any order oi recognisance (lAicz) 

(f) Oiirainal Apjieal Act, 1907 (7 Edw 7, o 2,J), s 19 

(d) bee Uaboa-j Coipus Act, 1679 (31 Oar 2, o 2), s 11, which provides that 
anyone who commits, dutiins etc anv poison contrarv to tho Act is to sufier 
tho penalties of jnamutme and is to be disallowed fiom hearing any office of 
tiust in England and incapable of any pardon from the King in lospect of such 
foifeitures and disihihlies 

(e) For pardon, geuoially, see title Constitution M, Lxw, Vol VI, p 404 
(/) See It V (hos/iy (1695), 12 St ite Tr 1291, R v Itookiiood (1696), 13 

State Tr 18(1 As to the effect of a colonial Act of Jnclcuniiity, see Philltus v 
Ej/re (1868), L 11 1 Q B 2-Vi, (1870), L K 6 Q 11 1, Ex CK 
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Part IX.—Costs, Compensation, and 

Rewards. 

SKCr 1 — Ord(‘i for Co»ts. 

862 Tho payment of costa in ciiuunal piocooflinp-s, except 
when an indictment has been lemoved by cerUo/an, dcpfiuKt'ntiioIy 
upon statute, and is governed by the Costs iii Cuunual Cases 
Act, 1908 

863 A cnuit of assize or court of quaiter sessions befoie which 
any mdutable offence (except an offence in relation to Iho non- 
lepair or obstruction of any highway, public budge, oi navigable 
iivoi) 18 prosecuted or tried may direct tho payment of the costs 
of the prosecution oi clefcmce oi both out of the funds of a county 
borough, if the ollenco is committed oi supposed to lm\o been 
committed in a eount> borough, and in othei cases out of the 
county fund of the adiiniiistialive county m which tho oirenco was 
committed or was supposed to ba\e been coinnntted(</) 

864 Tho amount of costs tho payment of which tho couit can 
01 del IS, subu'ct to the legulations made by tho Seciotaiy of 
State (/i), such an amount as appeal s to tho com I roasonably 
sufficient to compoiisato the piosecutor foi tho expenses properly 
incurred by him in cnir}ing on tho piosc'ciitiou and to compensate 
any person propeily attending to give evidence foi tho piosocutiou 
or defence, or called to give evidence at tho instance of the court, 
for the expense, trouble, or loss of tiino piop'^rl^ inclined in or 
incidental to such attendance and giving of eMclenco (i) 

(y) Costs m Clirainal Cases Act, 1908 (8 Jj(lw 7, c s 1,4, 0({) A'tio 
county boroughs and adiiuuistritivo coutitas, sw title Loca 'Jovkunjmi vi The 
costs ordered under this Act with icg'ird to oll« ntos coniinM < il uithin tho jntis- 
diotioii of tho Adiniialty ot Kngl md (hto ]i 27 t, a/4(f) aio to ho pmd out of Iho 
funds of tho (souutj or county ooKtugh whuo tho dolondaiit is liiod, ind if he 
H tried at tho Centi il Criimnul t'ouit, out of tin tundhot the touiilj of [.ondon, 
but any CHists paid in sueb eases out of tho fundi of a tountj oi «oiint j lainaigh 
are to be repaid out of uiunojs procided b\ Piiiliiiiiunt (</at/, s 4 (1)) Jo 

E ioaecutious relating to the non lopiur or ol)-<fiuetuni of Hn> highway, public 
ndge, or navigable rivor costs may bo all wed as m civil luoecftlingH, as if 
the proaocutor or defendint woio plnmtiff or dofendant in Mioh pimoulinss 
iCosts m Criminal Oases Act, 1908 (H Ldw 7, c 16), h 9(5)) Tho i 11 m t of thii 
IB that in all such cases where the juiy give a virdict, costs follow tho c\«< 
unless the judge who tries the case shall for good cause othc rwiso oidf i (Il S 0 , 
18tid, Old 65, r 1) As to costs in proecodmci bofoio justices, sio Co^^h m 
Onmiiial Cases Act, 1W8 (8 Edw 7, c lo), s 1 (1) (li), and title Maoisiuajh 
A s to the making of suehiegulahon^, see Costs in Ciiinmal fust s A<t, l'«»S 
(S 'lidw 7, c 15), B 5, and for tho regulations sco [1908J W N, J'ait If , 
P 343, and [1%9] W N , Pait II, p 3 
(i) Ibid ,8 1 (2) Tho costs which ma\ be ordered in Iho case of tho pr so- 
rutor Will include the costs of solicitor and counsel Such costs cannot, it mih, 
be oUowtid m the case of the defence, except where the def« ndant has rth* om d 
a certificate for legal aid under tho Poor Prisoners Defence Act, 190' (3 J^dw 7, 
c 38) In such a case the costs of the defence which may he ordered to bo paid 
mcludo the foes of solicitor and counsel, the costs Of a copy of th(< d< ifohitions, 
and any other expenses properly inouired in carrying oi thedcfniu (Costs m 
CnminaJ Ckses Act. 1908 (8 £dw 7, c 15), ■ 1 (3)) In other caws the costs 
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The amount of costs directed to be paid must be ascertained as 
soon as practicable by the proper odicer of the court, and as soon 
as the amount is ascertained the proper officer is to make out and 
deliver to the person in whose favour the ordei has been made, or 
to any person who appears to the proper officer to be acting on 
behalf of that peison, an order upon the treasurer of the conn% or 
borough out of tho funds of which the costs are payable for the 
payment of that amount (a) 

865 The treasurer of any county or county borough on whom 
such order is made must upon sight of the order pay out of the 
county fund or borough fund oi rate to the person named in the 
Older or his duly authorised agent the sums specified in the order, 
and must be allowed such sums in his accounts (b) 

For the purpose of the payment of such sums the council of 
evoiy county and of every county borough must cause their 
tieasuior, or some other peison on his behalf, to attend at eveiy 
com t of asfaize or quarter sesbions at which any indictable offence 
IS to be tiled in respect of winch an Older as to costs can be made 
on the tioasuier, and to remain in attendance foi tliat purpose 
during the sitting of the court, or until such hour as the court 
shall direct (e) 

866 A Secretary of State may make regulations geueially for 
cai lying the Act (d) into effect, and in particular with lospect to the 
latos 01 scales of payment of any costs which are pajable out of local 
funds and the conditions under which any such costs may be 
allu\Nt>d, the mannei in which on officer of the court making any 
payiuout on account of costs to any person in respect of his 
attendance to give evidence is to be reimbuised out of local funds, 
and tho fuim of orders, certificates and notices under the Act, and 
the furnishing of information, when ceitihcatus aie forwaided by 
officeiB of courts of summary juiisdiction or of examining 
justices (e) 

867 Tha court by or hofoie which any person is convicted of 
an indictable offence may, if they think fit, in addition to any 

{ iiiyaiblo to the defence seem to be limited to fbo expenses of witnesses (iAt<2,8 1 (2)). 
HxiHsiises of witnesses to charactei, whether for the piusccution or the defence 
am not allowed at a oourt of assize or quarter sessions, unless the court shall 
otheiwiso oidei (Ctista in Criminal Csboy Act, ISOs (8 Edw 7, c lo), s 1 (4)) 
Tho ovumining justices ^seo p J28, auit) may as regards the prohmiuary uires- 
tigatum of an indiotablo offence direct the pavmeut of tho costs of the piosecu- 
tion or defence, or both, out of the fund** of the county or borough m the same 
wav os a oourt of assuso or q uni tor seisions (ihtd , ss 1 , 8) * 

(a) Ibid , ss 1 t<2), 2 Tho oidor of a oourt of obsi^ oi quarter sessions is to 
Uiolude tho amount of costs directed to be paid by the examining justices, and 
certified bv them, in lesMct of the proceedings rofoie them (t6id, a 3) The 
ptOjM officer IS the clerk of the peace in the case of quirtcr sessions or the 
cleK of assize in the case «f assizes, or a deputy of either 
ib) , 8 4 (2) 

(r) Ibid , s 4 (li) As to adjustment of financial relations between any counties 
and boroughs, when any change is brought about by tho Act, see s 4 (4) 

(d) Oosts in Cnmuial Oasj® Act, 1908 (8 Edw 7, c 15^ 

(r) Ibtd , a 5 Bogul itions hove boon mode See [1 ‘HJS] W N , Part II, 
p 343} [1909] W N , Tut II, p 3 
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otlier punishment order the peison convicted to pay the whole or 
any pait of the costs incurred in or about the piosecution and 
conviction, including any proceedings liefore the examining justices, 
as taxed by the proper officer of the court (/) 

868 In certain cases (^), when a person has been acquitted on 
an indictment or information by a private probecutoi, the court 
before which the person acquitted is tried may oidei the piose- 
cutor to pay the whole oi any pnit of the cobts inclined in or 
about the defence, including any pioceedings befoie the examining 
justices, as taxed by the pioper officer of the couit 

An Older for the payment of costs by the perbon coinictod oi the 
prosecutor may be made in addition to an ordoi diiecting p lyment 
of costs out of local funds 

869 'VVheie an oidei directing payment out of local funds is 
made, the costs niepiimanly payable out of local funds, but notice 
of any order for the pa 5 mont of costs by the poison convicted or 
by the piosecutor must be sent to the council of the county or 
boiough out of the funds of which the costs aie piimaiily pay- 
able(/0 Such an oidei may be enforced by the council of the 
county 01 boiough out of the funds of which the costs have boon 
paid in the same manner as an order foi the payment of costs 
made by the High Coiiit in civil proceedings (i), or as a cml debt 
befoie a court of summary jurisdiction (k) 


(/) Costs in Cnminal Cases Act, 1008 (8 Edv 7, o lo), s 6 (I) 

( 9 ) Ihid.a 6(2) Such an oidor can only be made where ( 1 ) a poison la 
acquitted on an iiidK-tment 01 infuimatiouby apnvate piosecutor (a) foi publica¬ 
tion of a defamatoiy libel, (b) for any offence against the Coniipt l^acticos 
invention Act, lXi>4 (17 A 18 Vict c 102), (c) 01 anyconuptpractice within the 
meaning of the Corrupt and Illegal Practices Pieventiou Act, I 88 J (46 & 47 
Yict c 51), (d) for an offencH) under the Meichandise Milks Acts, 18b7—1S04 
(50 & 51 Vict c 28, 54 & oo Vnt 0 15, 57 A 08 Vict cl'), or (2)on an indict¬ 
ment piesented to a giand juiy uudei the Vexatious i idictments Act, 1850 
(22 & 23 Vict c 17), wheie the peiaon acquitted has not been committed to or 
detained in custodi or boimd by recognisance to answer the indictment 1 / a 
person is obaiged with an indictable offence and the justices, acting under the 
Indictable Offences Act, 1848 (11 A 12 Vict c 42), diHiniss the cbiigc^, and 
they are of opinion that the chaige was not made *10 good faith, they nmy order 
the prosecutor to pay the whole or any part of the costs incurred in or alamt the 
defectse, if the amount oidered to 00 ]>aid by such justices exceeds £25, the 
prosecutor may appeal against the oidor to a court of quarter kohsious in tbs 
manner provided Dj the Suiuinary Jurisdiction Acta (11 « 12 Vict c 43, 42 A 
43 Vict c 49, 47 A 48 Vict c 43) (see title Magistrates), and no iHocoodmgs 
arc to be taken upon the order, until either the time withm which tho appeal 
^n be made ban elapsed without an appeal being made or, if an apjieal is ni ide, 
until the appeal is dctci mined or abandoned (Costs in Criminal Oases Act, 1908 
(8 IMw 7, o lo), s 6(3)} If a person has been committed for trial foi an 
indictable offence, or a piosecutor has boon bound over to prosecute under the 
Vexatious lodirtmeuts Act, 1859 (22 & 23 Vict c 17), and the person is not 
ultimately tried, the court to which he le committed, or at which the nrcisc'cutor 
IS bound over to prosecute, may order payment of costs as if be had rioon tried 
and acquitt^ (Co^ in Ciiminal Cases Act, 1008 (8 Bdw. 7, 0 15), ss 7, 0 (2)) 

(A)7m,b 8(4) 

(*) See B S C, 1883, Ord 42, rr 8, 4, and title PRArri'-K AID 
PBOCEDIIM- 

(t) Ooste in Criminal Cases Act, 1908 (8 Edw 7, o 15), e 6 (5) See tiUii 
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The person to ^hom the costs have been ordered to be paid 
by the prosecutor or defendant may recover them in the same 
mannci (1) 

If a person who is convicted has been oideied to pay costs, the 
Older may be enfoued out of any money taken from him on his 
apprehension, so fat as the court so directs ( 1 ) 

870 The foregoing provisions with legaid to the payment of 
cobts in criminal cases apply to the case of a person committed as 
an incoriigible logue (m), as though such peison Tsere committed 
for tiial for an indictable offence (n) In the case of an appeal by 
such person to quarter sessions (o) such piovisions apply as though 
tbo hearing of the appeal were the trial of an indictable 
oftonce ( p) 

871 On the hearing of an appeal to the Couit of Ciimmal 
Appeal no costs aro to be allowed on either side(q) 

I'he hearing by the Couit of Ctimmal Appeal of a caso staled {/) 
is to be deemed, so fai as i elates to costs, to be the hearing of an 
appeal (a) The couit of assize or quarter sessions which states a 
caso (a) has no po\ier to direct that the costs of the heaiing of the 
case befote the Couit of Appeal shall be paid out of local fuuds(&) 

872 The “expenses” of solicitor and counsel assigned to an 
appellant under the Criminal Appeal Act, 1907 (c), and of any 
witnesses who attend on the older of the couit, or who are examined 
in any pioceodings incidental to the appeal and of the appearance 
of an appellant on the hearing of las appeal or on any pioceedmgs 
pielmimary or incidental to the appeal, and all expenses of and 
incidental to any examination of witnesses conducted h> any 
pel son appointed by the court for the puipose, are to ho defiayod 
up to an amount allowed by the Court of Criminal Appeal out of 
tlie county or county boiough fuuds in the same way as the costs 
of a prosecution (d) 


(l) Costs m Ciiimual Ctses Act, 1908 (8 Edw 7, c ld>, s 6 (d) If the 
por>>ou convicted becomes bankrupt after bis apprebcn<uon. but before his cou- 
viotion, an older under tins section is yalid notwithstanding the bankruptcy, 
provided no act of bankruptcy was committed liefoie the apprehension (fZ y 

(1873), L B 9 a B 77) 

(m) Under the Vagrancy Act, 1824 (6 Qoo 4, c 83), s 5 

In) Costs m Giiminal Oises Act, 1908 (8 Edw 7, c 15), 8 9 (4). 

o) Under the Vagrancy A<t, 1824 (5 fteo 4, o 83), s 14 

p) Costs m Oiminiil Cbsos Act, 1908 (8 Edw 7, c 1»), s 9 (4) 
j) Onnunol Appod Act, 1907 (7 Edw 7, c 23), e 13 (1) 

pj Undir the Crown Cases Act, 1S48 (11 A 12 Vict c 78) 
t) Costs m Cnininal Cases Act, 1908 (8 Edw 7, c 15), e 9 (o) 
a) Undei the Crown Cases Act, 1848 (11 & 12 Vict c 78) 

Costa in (himinal Oaseis Act, 1908 (8 Edw 7, c. 15), s 9 (5) 

7 Edw 7, 0 21 

, Crtunnal Apjieal Act, 1907 (7 Edw 7, c 23), s 13(2), Costs in Cnmmal 
Coses Act, 1908 (8 Edw 7, c 15), e 9 (5) The expenses oz the eximination of 
witnesses oy a peraou appomted^by the court for that purpose, and of a reference 
to a special oommisHioner, and of an aaBesaor under the Oimiual Appeal Act, 
1907 (7 Edw 7, 0 23), a 9 (b), (d), (e), are pronied for m the same way 
(tbtd , 8 . 13 (2)) 
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The payment of each expenses of an appellant does not depend 
on any order of the court, but is subject to taxation (^) 

There is no provision as to ^e payment of the costs or 
expenses of a respondent in an appeal to the Goiiit of Criminal 
Appeal 

The foregoing piovisions as to the payment of costa in criminal 
cases out of local funds are substituted for all otbei statutory 
provisions for the payment of expenses m the case of any indictment 
for felony or for misdemeanour {J) 

SlcT. 2 —Compensation and Rewards 

873 If any person has been convicted of felony, the court 
before which he is tried may upon the application of any peison 
aggrieved and immediately after the conviction award any aum of 
money, not exceeding JBIOO, to be paid by the convicted felon by 
way of satisfaction or compensation for any loss of property suffered 
through or by means of the felony (y) 

874 In the case of certain offences (/i) an order may be made on 
the sheiiff of the county for the payment of suras of money to the 
person oi persons who shall appear to the court to have been active 
in the appiehension of the offender charged , the sum is to be such 
as to the com I seems reasonable and suilnient to compensate such 
person for his expenses, exeitions, and loss of time in or towards 
such apprehension (/} 

875 If a man is killed in endoavonriug to apprehend any 
person chaigod with any of such offences, the com t bofoi e whom the 
person chaiged is tiled may ordoi the sheriff of the county to pay 
to the widow of the man, if he leaves a widow, oi to his child or 
children, if his wife is dead, oi if ho leavesneiihr t widow nor child, 
to his father or mother, such sum of money as uO the court may 
seem me(t(^) 


(e) Criininal Appeal Act, 1907 (7 Edw 7, c 2'i, b 13 (2) 

(/) Costa m Criminal Cases Act, 1908 (8 Edw 7, o liij, s 9 (ft) 

(y) Forfeiture Act, 1870 (13 A 34 Viot c 23), s 4 Tho order is enforc*>d in 
the Stine way as an Older fur costs under the Costs in Criminal Cusos Act, 1908 
(8 Edw 7, c 15), sBfsihtd , s 9 (6), and schedule repealing s 3 of the Foifoiture 
Act, 1870 

(A) Muider, felonious shooting or attempting to discharge loadisl fireairiis, 
sti^bing, cutting, poisoning, administeriDg anything to piocuro imscaiTinge, 
i»pe, burglary, housebreaking, robbery on the person horse stealing, bulloi k- 
stealing, ^cep stealing, bring accei»ory before tne fact to any of those ofFonroH, 
receiving stolen property (Cnminal Iaw Act, 1826 (7 Oeo 4, c 64), s 2 h) 

($) Ibtd The compensation is to be in addition to the costs allowed siuh 
persons as witnesses The orders may be made by a court of oyer and termux i 
or of general gaol delivery, and by a court of quarter sessions in re-pr*' t of 
ollences which that court has power to try, but a court of quarter mihhiotis 
cannot award a larger sum than £5 for commnsation to any one rorson if 'i niiinal 
Justice Administration Act, 1861 (14 A 15 Vict o 85), s 8) Tne xurn ordered 
IS paid by the sheriff, who is afterwards recouped by the Treasury M'nmiiial 
Uw) Act, 1826 (7 Geo 4, e 64), s 29) 

(i) Orunmal Law Act, 182b (7 Geo 4, c 64), e 30 The sheriff is to pay the 
sum ordered and to be recouped by the Treasury {%hd ) 
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Part X.—Offences against the Government 

Sect 1 —Offences against the Soieieign 
Sub-Sect 1 —Btgh Treason 

876 Every person is by statute guilty of high treason who (Z) •— 

(1) CompasBes or imagines the death, or any bodily harm tending 
to the death, maiming or wounding, imprisonment or restiaint of 
the King, or the death of the Queen Consort, or of their eldest son 
and heir (m) 

( 2 ) Violates the Queen Consort or the King's eldest daughter 
unmarried, or the wife of the King's eldest son and heir (n) 

( 3 ) Levies war against the King m his realm, or is adheient to the 
King’s enemies in ins realm, or gives them aid or comfort in the 
realm oi elsewhere (o) 

(4) Slays the Chancellor, Treasurer, or the judges of the High 
Couit of Justice, or mstices of assize or of oyci and terminer, being 
in their places and doing their oihces (p) 

(5) Endeavouis to deprive or hinder the peison next in succession 
to the Crown under the Act of Settlement ( 9 ) from succeeding, or, 
by writing or printing, maintains that any othei person is entitled 
to the Crown (r) 

877 . The essence of the offence of treason lies m the violation 
of the allegiance which is owed to the King This allegiance is 
owed not only by subjects of the King, but also by an alien living 
in this country and receiving the protection of its laws, so long as 
he IS resident here, even if the State to which he belongs is at 


(/) For tiottsou gonerully see also title Co\s^^^^JTIO^AI. L^cw, Vol VI, p 
34<> High treuBun was su calleti in contiast to an uffonoe which formerly was 
tallcMl pent treason, namely —thn killing of a master by his seryaiit, of a husband 
by his wife, ol an ecclesiastical person by his inferior (Treason Act, Idol (2d 
liidw 3, stat 5, c 2), 4 111 Loin 75, 20d) There is now no sudi offence 
as |ietit treason, tho offence which formei ly amounted to petit treason having 
been by statute declared to be murder only and no greiter offence (Offences 
against the Person Act, 1861 (24 & 25 Vict o 100), s. 8) 

(m) Treason Act, 1351 (25 Edw 3. stat 5, c 2), Tieason Act, 1795 (36 Gtoo 3, 
c "Vs 1, made iierpetual by the Tieason Act, 1817 (57 Geo 1, c 6), s 1, see 
the Treason Felony Act, 1848 (11 & 12 Yict o 12), a 1, and p 457, fwet 
(u) Treason Act, Iddl (25 Eaw 3, stat 5, o 2) See title Consixtittioica]:. 
Law, Vol VI, p 349 
(o) Il»d 

\p) Jbtd The Treason Act, 1351 (25 £dw 3. stat 5, c 2), refers to the slay¬ 
ing of " the King’s justioes of the one bench or the other," t e, the judges of 
ihe King s Benoh or the Court of Common Pleas These are now lepiesented 
by tbs |udges of the High Couit of Justice (King's Bench Division) A doubt 
has ham expressed whether the Aot would include judges of the Chancery 
Diviaiov (Stephen, Digest ai the Cnminol Law, 5th ed , 45} “ Chancellor” 

means Lorn Chancellor, “Trmsurer " Lord High Tieosnrcr, but there has 

been no Ikud High Treasurer sinoe 1714, since which date the ofhee has alw^s 
bmn m oommiaSion (Anson, Law and Customa of the Constitution, Vol ll, 
Part L, 176). 

(q) Stat (1700) 12 ft IS Will 3, c. 2 

(r) Stat (1702) 1 Ann , stat 2, c 21, s 3, Snooession to the Crown Act, 
1707 (6 Ann c 41), a 1 See title Gonbtitutioxal Imw, Vol VI, p 350 
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war with the King (a) If an alien has lived m tins country umler 
the protection of the law, and the State of which he is « subjiH't 
invades the King’s territory and the alien assists the invader, the 
alien is guilty of treason <&) 

Ambassadors and peisons attached to embassies are, it seems, 
only amenable to the laws of this country for treason if they are 
subiects of this country (c) 

The punishment for treason is death by hanging, but the King 
may substitute beheading for hangmg (d) 

(i) Compatattig the Death of the Ktng 

878 The treason of compassing or imagining the death of the 
King, and, indeed, all treasons, must be piovM (e) by overt, i e , 
open, acts (/) It is an overt act of compassing the King’s death, 
within the meaning of the statutes, wilfully and deliberatelv to do 
or attempt anything wheieby the King’s life may be endangeied 
It IS theiefoie an overt act of the treason of compassing the death 
of the King to enter into measures for deposing ot impiisoning 
him, or to place his person in the power of conspirators against him, 
or to agioe with foreignois to invade his dominions with force, or to 
go mto a foreign conntiy foi that end, or to levy or conspiio 
to levy war agamst him, or to raise an insuriection against 
him, or to destroy or conspire to destroy the constitution of the 
country ( 9 ) 

It IS an overt act of treason to meet with others and consult how 
to kill the Ktng, though no agreement be then come to, or to enter 
into a treasonable coriespondence with the enemy, although the 

(a) Fost. 18j, 1 Eist, P 0 6i!, Kel J8 , ^ > De la MolU (17H1), 21 
State Ti 687, at p 814 As to allegiwuce, see title (yOXSTlTUlluNAn IjAW, 
Vol VI, pp 341 et set/ 

(b) DfJagtrv A <t of A’ato/, [1907] A C 320, P U 

(f) Fost 187 , 1 Hale, P C 95, 1 Hawk P C 86 , 1 IH Com 2.W Hee 
Storj/’«C(M<'(1571),3Dycr,du0,b, 1 State Tr 1087, It v (>««»/(1616), 1 Eoll Hop 
185 Tieatiae upon the Ijaw of lli^h Treason by a Barrister at l^avr (ed 1793), 8 
Owing to the hction of extemtonality an ambassador who is not a subjei t of 
the State to which be is accredited does not owe eyen temporary allegianu) to 
that State 

(d) Treason Act, 1790(30 Geo 2, 0 48), s 1, Treason Act, 1814 (54 Geo 3, 
c 14<»)t 88 1, 2, Forfeiture Act, 1870 (33 & 34 Vict c 23)^ s 1 , and see 
title CoNSTlTUTloifAL IjAW, Vol Vl , p 362 As to the disqualiBuinons which 
follow upon a conviction for treason or felony, see p 428, ante Treason is not 
triable at quarter sessions (Quarter Sessions Act, 1842 (5 & 6 Vict c IS), 
si) As to mispnsion of treason, see p 6v)3, jmi 

•(e) 3 Co Inst 12 An overt act may consist m any course, act, measure or 
means whatever done, taken, used or assented to, towims, and for the purpose 
of effecting a traitorous in ten bon. it includes any act of conspiracy, conferring 
or consulting with or advismg, persuading, counselling, oommanding or muting 
any ponon (per Au)£aso%, B , m Jus charge to the grand jury at Ijiverpool 
Assims, Beoemher, 1848,6 State Tr (K s)atp 1133) See also p 233 ante 

if) Treason Ac^ 13ol (25 Bdw 3, stat 6, e 2), TttMUMHi Act, 1706 (16 <mo 3, 
® 7), s. 1 See p 456, poet 

% Fost 195—197, 210, 1 Halo, P 0 108—128, where the moro ancient 
authonties are folly cited, R v Hardy (1794), 24 State Tr 201 Jt v Fremi 
(1696), 13 State Tr 1, i? v Chaniork (1696), 12 State Tr 1377, R v Rook 
wood (1606), 13 State Tr 139, iZ. v ThtyUewood (1820), 33 bUtc Tr (M •) 
681, 685 
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leitters which constitute the correspondence are intercepted and 
never delivered (J^) 

Writings which import a compassing of the King’s death may 
be alleged as overt acts to support an indictment, provided they are 
published (t) 

Loose words, not relative to any act or design, although they 
may be in contempt of the King’s person and may charge him with 
VICIOUS or foolish conduct, are not overt acts {h) But arguments 
and words of advice or persuasion, uttored m contemplation of 
some traitorous purpose actually on foot or mtended, and in prosecu¬ 
tion of it, and consulting together for such a purpose, are such overt 
acts (2) 

An act which constitutes another species of treason (e g , levying 
war) may bo alleged as an oveit act of compassing the death of the 
King(7n) But a constructive levying of wai is not an overt act 
of this species of treason (n) 


(u) Levying War 

LeTjring war $79 The levying of war (a) must be by acts done within the 
^uHtihL realm, which formeily included only England and Wales and so 

much of the seas adjacent as came within the body of a county (&) 
The eiTect of later slatutos is to extend the pi ovisiuns of the Act to 
Scotland (c) and Ireland (d), but not to the Channel Islands or the 
colonies (e) 


(A) It V Hfiisn/ {ITSH), 19 State Tr 1342 

(t) 1 Hale, P t' 118, Poet 198 In v l‘mrham (1(>15), 2 State Tr 870, 
the pnsonei was convicted upon evidence that a treasonable sermon had been 
found in his study, though it had not boon preached. Many of the judges being 
of opinion that this was not treason, ho was not executed (see Post 198) In 
R V Algernon Sidney (1683), 9 State Tr 817, the prisoner was convicted on 
evidence of a document founu in his house and was executed, the conviction was 
aftei words reversed by Act of Parliament (9 State Tr 896), but on the ground 
that it was not proved that the document was in the prisoner’s handwnhng 
li V Sidney, tupra, cannot now be legarded as an authoiity, see 1 Hale, P C , 
ed by Emljn, 118, n (h) But documents, even if not pubhshed, may be 
evidence of treason, if th^ ore connected with other tteasonable practices 
charged iii the indictment (Post 198) See R T Freaton [Lord) (1691), 12 State 
Tr 645,709, R v (1708), 14 State Tr 1371, 1378, R v /ayer (1722), 16 
State Tr 93, 208 , R v Jfeneey, aupra 
(k) R ▼ Pint (1628), 3 State Ti 389 

\l) Post 200, R V Charnodc (1698), 12 State Tr 1377, at ool 1482, R ▼. 
Parki/na (16%), 13 State 63, 132 

(m) R V Uenmy, aupra, at p 1344 „ 

(«) Post 213. 1 Hale, P 0 123, A v Darrel (1716), 10 Mod Eep 321 As 
to wkat constitutes a constructive levying of war, see p 483, poal 
(a) Namely, that which is punishable under theTreuon Act, 1381 (28 £dw 3, 
■ta^ 6, 0 2) 

A) See p 271, ante, os to cnminal jurisdiction generally 
4 treason Act, 1708 (7 Ann o 21), s 1 

d) St«t (14M) lOUen 7, o. 22, A v SmtiA (yBrten (W49), 7 State Tr 
(N 8)1,347,378 

(e) 1 Hide, P C 188 But a person oommittmg acts of war m any part of the 
Xing’s domuuons or abroad* !n oonjtmotion with a foreign enemy would be 
guilty of the treason of adhering to the Xing’s enemies See R r FaugAan 
(1696), 13 State Tr -488, A v ZyncA (1802), Bhoridiand Notes, 3.107, 116 
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The levying of wai mast be against the King, and an attack upon 
pnvate persons for a piivate end is not, whalover tomult bo 
occasioned, a levying of vjar upon the King(/) 

880 To constitute a levying of war it is not noceh!>aiy that blows 
should be struck, there must be bellum InaLum, but not ueceesarily 
heliumpenmmm It is sufiicient, if there is an arming and anay* 
ing m wailike manner, as by enlisting and marching tioopa, or if 
there is an assembling m great numbers with wailike intent, oi a 
cruising m a ship with the like intent(<;) A baio conspiiacy oi 
consultation with a view to a levying of wai, though it may in some 
cases amount to an overt act of compassing the King's death, is 
not a levying of war against him (/<). 
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881 A small numbei of persons mav bo guilty of levying war Numlwnot 
against the King, if such persons are piepaiing to use violent 
measuies in cairying out their purpose, as, eq, by the use of 
explosives with a tieasonable intent(t) If largo nnmbeis aio 

assembled with a treasonable purpose, it is the pin pose of the 
assembly which constitutes trea<^on and distingnishoH it fiom 
not (A) 


882 The levying of war may bo of two kinds—(1) oxpioss and niroct 
diiect, as laisingwar against the King or his foioes, or with a view 
to sutpiise 01 injure the King's poison, or to nnpiison him, or to 
force him to remove any of his miiiisteis oi counsellois, and thelike 
or (2) constructive, as when there is a using foi some gonei.il ( rtrotUTe 
public purpose, as to efioct an alteration of the law, or to alter 
religion estahli»hed by law, or to throw down all indosmes, or to 
open all piisons, or to pull down all meetiTig-houses (/) A person 
who takes part in any such acts, even though he had not pre¬ 
viously any formed intention of taking part in them, is guilty of 
treason (in) 

A rising to maintain a piivate claim of iigot, or to destiny rrlrstorighu 
paiticular luclosures or to remove pnvate nuisaiiees, or to break 
prisons in order to lelease paiticular persons (unless such porsons 
are imprisoned for tieason), or to destroy the machinery of a 


Post 20S. 1 Hale, P C HI. see dso Treu8.in Act, 1J51 (25 Edw 'J, 
stat \ c i) . « 

Ig) Post 208, 1 Hale, P C 131, 144, ? Vaughan (lfi9C), 13 State Tr 

485, 532, n V Damtnaree QTIO;, 15 State Tr 522, 606 Sot) alao title 

Constitutional Law, Vol Vl, p 348 
(A) 1 Halo, P 0 131 

•mb V OaJlngher (1883), 16 Cox, 0 0 291, 316, 317 See B v l}ta$y 
(1883), 16 Cox, C 0 314 

(ft) B T Hardtt (1820), 1 State Tr (w s ) 610, 765 

(0 Fost 210, 21.1, 1 Ilale, P 0 131, B v Danrnarrt, $vpra, S v hn- 

chaae (1710), 15 State Tr 631, 699, B v Oordm (1781), 21 State Tr 485, 
644, B V ThMiUwwd (1820), 33 State Tr 681, 684, 835 
(m) B V PitrcftMe, nivra, 1 East, P 0 102 But a person who m merely 
present without committing any particular act of force cannot be («nM« fod of 
constructively levying war (B v Mettenger (1668), 6 State Tr 879, 91 Ij As to 
rescuing or fwrmitbng the escape of a person u prison for treason, buo note (ft) 
on p 455, poft, and p 511, pt»t 
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particular trade, does not amount to a levying of war within the 
meaning of the statute (n) 

883 In an actual incurrection it is a levying of war to join with 
lebels in an act of rebellion But if a person joins with rebels fiom 
force or from fear of death at then hands, and if he takes the fiist 
opportunity to escape from them, he will be excused, provided 
compulsion continued during substantially the whole of the time 
he remained with the rebels to such an extent that he may be 
presumed to have continued with them against his y\i11(o) 

An apprehension, however well grounded, of loss oi destiuction 
of propelty Vtill not excuse one who joins with lebels, and com¬ 
pulsion and feai are no excuse for any other act of treason than 
that of joining with rebels or enemies (o) 

Service in war under the King de facto is not an act of treason 
against the King Uejure(p) 

(ui) Adhtrmce io the Kxng'n Enetntea 

884 Adherence to the King’s enemies must be evidenced by an 
oveit act Such adherence may be either within the lealm oi 
elsewhere {q) 

The King’s enemies aie foreign States in actual hostility against 
him Whether a particular State is in actual hostility or not is a 
question of fact for the jury, who may judge of the matter from 
public notoriety {i) It is not necessary that there should have 
been any formal declaiation of wai (s) 

885 A person adheres to the King’s enemy who, in conjunction 
with the enemy, commits hostile acts upon the King's ally who is 
also at war with the King's enemy (a) 

]f the subject of a foreign State not at war with the King invades 
the kingdom without his sovereign’s wan ant, he is nevertheless an 
enemy of the King, and a subject of the King who adheres to him 
IS guilty of this species of treason (ft) 

Inciting a foieign State not at war with the King to invade the 
kingdom is not an adherence to the King's enemies, but is an overt 
act of compassing the King’s death (c) 


(n) Post 210, 1 Hale, F C 133» 143. 149, A t //ar<;t«(1820). 1 State Tr 
(N s) GIO, 765, n v FroBt (1839), 4 State 'fr (n 8 ) 86, 444 

(o) 3 Co Inst 10 , Post 216,1 East, P C 70, 71, B v. A/ocG'f<wtA«r(l746), 
ISbtniflTr 391 

(») Stat (1495) 11 Hen 7, o 1, 8 1 See title CoxsTiTt riouai. La#, 
Vol VI.p 34b 

(e) Trea»on Act, 1301 (25 Edw 3, stat 5, o 2) See It v Lymh, [1903] 1 
K k 444. £ V Ywghan (169b), 13 State Tr 485 
‘ Post 219, 1 East,? C 77 
1 Hele, F C 162 

Peei 220, 1 East, P C 79, £ v Vaughan (10%), 13 State Tr 486, 630 

(5) Poet 219, lEa8t,P 0 78 

(c) 1 Seat, F C 78, btory*< Com (UTl), 3 Dyer, 298 b If war resulted from 
rucb inciteawnt, tben the penens who muted would be gmlty of adbereuGe to 
the Kin^'a enemies (1 East, F 0 78) 
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A distinction is dia\in between “enemies" and “rebels/* and 
assistance given to rebels withm the realm is not an adherence to 
the King’s enemies (d) 

A person may adhci e to the King’s enemies by sending them 
money or piovisions, or by londeimg them am kind of aid or 
comfoit which, when given to a rebel within the lealm, would 
make the subject guilty of levying war(c) 

Communications viilh the enemy fioin which he may deiive 
information enabling him to shape his attack or defence constitute 
an adheience to the enemy ( f) The fact that the commiimcations 
\\ere inteicepted and did not reach the enemy is immatoiialO;) 

A British subject adheres to the King’s enemies if he taken an 
oath of fidelity to them, or makes a declaration of willingness to 
take up aims on then behalf, oi becomes naturalised in the hostile 
State while it is at wai with the King, unless he acts undur 
compulsion and retuins to his allegiance as soon as possible (k) 

Mere acts of submission to fotce majewe in case of an invasion 
are not overt acts of tieason (t), nor is the refusal to give peisoiml 
assistance to the King or his foices against an invading enemy 0). 

(iv ) Inrlvlment md TnaJ 

886 All persons who incite, aid, or abet an act of treason, or 
who receive or piotect a traitoi, aie guilty of treason as principals 
and should be indicted as such There are no aocessoiies eithoi 
befoiooi after the fact in treason A person who commits an act by 
which, in felony, he would become au accessory is in iroason a 
principal traitoi (A) 


(d) 1 Hale, P C 159, 3 Co Inst 11 , 7? v Shtaut (1798), 27 Stuto Tr 

255, 388, 391 liut smb aoMHlaiue would Ijo an oveit « t of wai or 

of compassing the luug'H death (7f v Jlrawn/ey (IHb), 18 Soilo Tr iJ*! 

(e) lEast, P C 78, Post 217 

(/) Post 217, R V Prtnicn (Lord) (1691), 12 State Tr IM6, S v (Jreqg 
(1708), 14 State Tr 1371 li v lleMfy (I7,>8), 19 stute Tr Util, rM4 , It v 
Tyrw (1782), 21 State Tr 815, 77 v JurUon (l^u), 26 State Tr 783 K v 
tSArares (1798), 27 State Tr 255 In 77 v tS'7(mr(J7%) 25 State Tr 1155, it wu 
contended by Enikine on behalf of the piiRoner that amh comtnunicatioDH weiu 
not tnutorouB, if the prisoner's objtct and intention were not to assist the enemy 
but to benefit this country by dissuading the enem} from continuing the war 
(seecols. 1372 et aeq ) Lord KfsyoK, (7 J , does not ap]iear to have ruled against 
this contention (see cols 1432, 14<14,14 i5), and the juiy acijuitted the priBouM, 
apparently upon this ground 

(a) It V Ilemiey (1758), 19 State Tr 1341, 1372, 7Z v Ik la Motte {llfil), 21 
^teTr 687,808 

(A) 1 Hale, PC 167, 7? v lynch, [1903] 1 K B 444 

(») Post 217 

(j) 1 East, PC 80, but this is stated to be a high misdemeanour puiiiMh* 
able by fine and unprisonment (iA«7 ) 

(A) Poet. 341, 1 Hale. P C 233 A gaoler who voluntarily permits a ;>erHon 
imprisoned for treason to escape, and anyone who rescues such a person, is himself 
gmlty of treason (Poet 344) Althougii a person who receives and harlsjurs a 
traitor is fairasell said to be guiltv as a principal traitor, he must Is* indicted 
apA^nsIly for such receiving and hailKuiring, and not for the pniicipil treason, 
fuid be cannot bo tried on a separate ludii tmmit for the rw • i ving and >j h Ismnug, 
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Criminal Law and Procedure 


Beot I 
Offences 
aifainst Uie 
Sovereign 

Overt acts 


Copy of 
indietnient 
and liHt of 
witncsfltiH and 
petty jury 


Limlialion of 
time. 


Two witnc<«< 1 
neccssaiy 


887 Different kinds of treason and different oveit acts may be 
alh'gcd in the same indictment, and such joinder does not vitiate 
tlie indictment not afford any ground for putting the Crown to an 
election to proceed on one chai ge (/) 

888 The treason alleged must be pioved by oveit nets, and the 
oveit acts upon \\hich it is iiitonded to rely must be expressly 
alleged in the indiclmeut (»/i), and must he proved (n), and no 
evidence is admu-sihlo of any overt act that is not so alleged unless 
it affoids direct pi oof of any of the oveit acts that are laid (u) 

889 A copy of the indictmeut mu^t bo supplied to the accused 
ten days befoie the tiial, together with a list ot the witnesses and, 
evcoptwheio Iho ticasoii chaiged is the assassination of oi any 
attempt ujion the poison of the Soveieign, a list of the petty jury, 
with th( 11 addiessi'-. and oecupatioiis(u) Wheio there is a failuie 
to (oinply with the last-named requirements, advantage of the 
omission cannot ho taken by plea, but an application may be made 
foi a poslponemoiil of the trial {h) 

890 An indictment for tieasen must be found by the giand 
juiv within Ihieo yeais novt aflei the commission of the tieaaou, 
unless in the case of the tioasoii of dosigning, endeavouring, or 
alLompting the assassnvilion of tbo King, in ^^huh case there is 
no limitation of tirae(0 

891 Except in cases of peisonal attacks upon the King, theio 
must be two witnesses, eithoi both of them to the same oveit act 
01 0110 of them to one oveit act and the otliei to anothei oveit act 
chaiged m the indiciinoiit, piovided that the lattei is of the same 


xmlil after tlie tiuitor alli'geJ to ha\o boon received is convicted, if the receiver 
IS tiiod for the receiving and luibounng upon the came iiuliLtniont with the 
jnincijial olTmidei, aa he may be, the juiy must hist bo chaiged to inquire as to 
the guilt of the latter, and it ho be acquitted, the locoivor must also be 
aujuitted (1 liale, F 0 218 h'ost 345) 8oo also the Act of 1 Will & Mar , 
HOBS 1 (1688), for annulling the attaiudei of Lady Alice lasle (11 State Tr 297, 
381), and p 25G ante 

{() It V (1818), 6 Slate Tr (» s ) o‘'9, 620 

(m) Tioasoii Act, Kiilo (7 <S. 8 Will 3 o 31, s 8 If the overtarts alleged 
ooiiBist of a ords oi doeunienia, it ib suihciont to si’t out their effect, and it is not 
necosfcaiv to bot out the oxut woids. It v EniJit/a (1717), lo State Tr 897, 
II V ll'rdvon (1817), 2 St'uk 111), 132 See also if v Vavghin (1696), 11 
State Ti 485, 498 

(«) Troa&on Act, 1351 (26 Edw 3, stit 6, o 2), Treason Act, 1796 (36 Geo^S, 
C 7), 8 1 

(o) R V Roohuood (1696), 13 State Tr 139, 217, R v Layer (1722), 16 State 
Tl 93, 223 , if V Deatm (1746), 18 State Tr 3bo 

(a) Treason Act, 1695 (7 & 8 Will 3, c 3), a 1, Tioason Act, 1708 (7 Ann 
0 . 21), s 14. Junes Act, 1825 (6 Oco 4, c 50), 8 21 The copy of the indict¬ 
ment should include the caption (1 Chittv, Crunmal Law, 40o), see p 348, ante 

(b) R. V RurU (1867', lO Cox, 0 0 519 (Ir ) , A v Frost (^1839), 4 State Tr 
(kb) 85. At irregulunty m the copy of the indictment eupplied wUl be cured 
by plha (Poet 230) 

Treason Act, 1695 (7 <& 8 Will 3, c 3), as 5, 6 
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species of treason {d) Both the viitnesses must bo credible, and 
the jury must believe them both (c) 

One witness is sulBicient to prove a collateial fact, not tending to 
the proof of the oveit act, eg, the status or nalionality of a 
person {J ) 

If the prisoner confesses in open couit, the two witnesses are not 
requiied (g) 

Evidence of confeb^^ions out of court is adniissiblo, but such 
evidence is not suflicient in itself, and can only be biipploinentary to 
the evidence of the two witnesses lequiiod by statute (h) 

892 Except in the case of tioason comniittod abroad, proof inust 
be given that one of the ovoit acts alleged was committed within the 
jurisdiction of the court, when this has been done, evidence (uu be 
given of the commibsiou of the alleged ovoit acts committed outsido 
the jurisdiction of the court(i) 

893 Where the oveit actb chaiged in the mdictmont hhow acon- 
spiiacy between the piisonor and othois, evidence niiy he guon of 
any acts committed by a co conspiiator in the execution of Iho 
common design, even if such acts occuired uftei the dates of the 
alleged overt acts and aftoi the piisoner’s arrest, if such events 
were the natuial icbult of tlie conspiracy in which he was ongugod, 
as, eg, the bieaLiiig out of an insuiiecLion which was the object 
of the conspnaey (A) 

894 In treason a mairiod woman cannot evctise heisolf by 
alleging that slm acted under tlie cooicion of hoi husband (/) But 
if the husband commits treason and his wife hnowingly lecuivcs 
him, she does not herself become guilty of tieason(/;i) 

SCiB-Seot 2 —7 reason Fduny 

895 Eveiyone is by statute (n) guilty of felony who, either 
within the United Kingdom or without, comp.isHi>M, imugiues, 
in\entB, clevises or iiitendu ( 1 ) to dopiive or depose the King fioiii 


(d) Treason Act, 1695 (7 & 8 A\ill 3, o 3), ss 2, 4 , Tronwn Aft 17'h (iO 
Geo 3, t 7), 8 1 , i: T lovirk (169')), 13 Ti 267, dO’i Jl v Mr< tiJftHy 
(lbb7), 10 C'ox, C 0 603, C C K 
(r) J2 V C<M«rtnat/ie (Aord) (1680), 7 State Tr 1067, 1112 
(/) Post 240 

(h) Poet 240-214, R y H (1710), 15 State Tr 611,023, R v Rnmck 
(im), 18 State Tr 167, R v Uros'^fipld [MQb) 26 State Tr 1,65 

(i) R V Vuht (1662), 6 Stutfi Tr 119, 123 As to venue, bmo jip 2sl, 2V», 
ante, as to challenges, BOO 361, ante As to treasons coiunutted abioul, m » 
p 276, aiUe 

(k) It T Horne TcoAir (1791), 1 East P 0 98, A v Tardy (1794), 1 b.sf, 
P 0 99, 22 V Watsm (1817) 2 Staik 110, 127, R v MeVafferty (1867J, 10 
Cox, C 0 603, 0 0 E , see V i'lon (1798), 6 Term Eep 627 
(0 I Hale, P 0 46 
(TO) 1 Hale, P 0 47 

(n) Treason Pelony Act 1818 (11 & 12 Vict c 12), s 3. to trea on felony, 
•ee also title CoKSxmiioifAL Law, Yol VI, p 364 
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Sjiot 1 
Offences 
against the 
Sovereign 


Indictmcat. 


Overt acts 
out of JUIIB* 
dictlou 


runishniGut, 


the bl^le or lionoui of the Ciowu m tb^'^nited Kingdom or of any 
of the King’s domiuions , or ( 2 ) to levy war against the King within 
the United Kingdom in older by force or constraint to compel him 
to change his measures or counsels, or m order to put force or 
constraint upon or to intimidate or oveiawe either House of Parlia< 
ment, or to move or stir any foieiguer with force to mvade the 
United Kingdom or any of the King’s dommions, and who expresses, 
utters, or declares such compassings or intentions by publishing 
any punting oi writing, or by any overt act or deed (o) 

896 There may be accessoiies to the oflence of tieason felony 
A piincipal in the second degiee and an accessoi> before the fact 
nie punishable in the same manner as a principal in the first 
degree, accobsnnes aftti the fact aie liable to impribonment with 
or without haul liiboui for a terra not exceeding two years (p) 

897 Any number of overt acts may be chaiged in an indict¬ 
ment for tieason felony (q) It is a sufiiciont overt act that the 
accused conspired with otheisfv) to commit any ofieuLe specified 
by the Tieason Felony Act, 1848 («), if there was an overt act 
committed within the King s donnnions If the matters alleged 
in the indictment or proved at the Inal amount m law to tieason, 
the indictment is not on that account defective, nor is the accused 
entitled to an acquittal, but an acquittal or conviction on an indict¬ 
ment for tieason felony will bo a bai to a piosecntion for treason 
upon the same fads (0 

Even although the piisoner has no, committed within the King’s 
dominions any of the acts mentioned in the statute he may be 
tiled in an English conit in respect of the act of a co-conspirator 
committed within the juiisdictioii of the couit m fuitheraiice of the 
common object (/i) 

898 The pumshiiient for tieason felony is penal servitude for 
life, 01 foi not less than thiee jears, or mipiisonment with hard 
lahoiu foi not moic than two yeais {b) 


(») As to wliat amounts to a "Icvjing of war,” see p 4o2, a»^,aDd K v 
Dowhn (1848), d Cox, C C 609, It v Oallagher (186il), 16 Cox, C 0 291 As 
to overt acts, see note (e) on p 4ol anfr 
(;i) Tnason Felou) Act, 1848 (11 i 12 Vict c 12), a 8 
($) 1 hut , s 5 Thoie is no objection to aliegiug seveial overt a>ots m one 
count {Mulcahtf v It (18G8), L K 1II L 
(r) AIulcuh»i V Itytupia, It v Ikivttt {IblQ), 11 Cox, C C b7C 
M 11 &. 12 Vut c 12 

(/) Treason Felony Act, 1848 (11 & 12 Vitt c 12), 8 7 . Jt v Mtlhd (1848), 
<1 htate Ti (n 8), 699 Nothing in the Ait it> to lessen the foice of, or m afij 
manner afleit, anything enacted by the Tieason Act, 1361 (26 £dw 3, stat o, 
0 2), %hid , B 6 

(o) R V Meany (1867), 10 Cox, C C 60b (Ir), C C It , see also R v Beaty 
n883), 16 Oox, r C 334 Unless some overt act is committed withm tiie 
King A dominions, theie can be no prosecution for treason felony {R v Mtany, 

Mi/ifa) 

(/>) Treason Fi'lony Act, 1818 (11 £ 12 Vict c 12), e 3, Peual Servitude Act, 
1857 (20 £ 21 '* 11 1 c 3), s 2, l*enal {Servitude Act, 1891 (54 A. 6o Viot c f>9), 
B 1 The offence ig not tiiable at quartet sessions (Quaitei oessions Act, lbJ2 
(oAbVict c ab],s 1) 
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Part X.—OFFENqgy^GAINST the Govekxment. 

StB-SECT s-—Mtiaultt on t/if htnq 

899 B} statute (r) a peison is gailty of a bigh misdemeaiiour 
who—(1) wilfully discharges or attempts to dibclmige or points, 
aims, or presents at or near the person of the King any gun, pistol, 
or any other firearm or other arms, whethei tlie same does or does 
not contain any explosive or destructive material, oi discharges or 
causes to be dischaiged oi attempts to dischaige oi causes to be 
dischaiged any explosive bubstance or material neai to the King’s 
person , ( 2 ) \Mlfalh strikes or attempts to stiike at the King with 
any ofiensive weapoii or in any othei mannei, ( 3 ) Miltiilly thiows 
or attempts to throw any substance etc at oi upon the person of the 
King (rf), ( 4 ) wilfully pioduces oi has neai the person of the King 
any gun etc ,oi an\ evplosive, destiuitue, oi dangeiousmatter, with 
intent to use the bame to injure the poison of the King or to alaim 
him (e) The oflonce is not tiiahlo at quartoi hossions (/ ) 

The punishment foi these ofiences is penal servitude foi not 
moiethan seven noi less than tlneo voais, or irapiisonment withoi 
without hard lahoin foi not more than two >eais, and not more 
than thiee whippings duiiug the imprisonment (q) 

Upon an indictment foi bhooting at the King it is unnecessai y 
to piove any intention to inllict peii-onal injuiy oi to piove that 
the firearm used was capable of doing biich an injiny (/<) 

SliiSi-Cr 4 —Cvntemjfta <uja%tn>t thr htni/ 

900 It IS a contemi>t against the King to disobey any of his 
lawful commands (i) Thus, it is a contempt punishable by line 
or imprisonmeiit to disoboy the ordois of the King’s courts of 

(c) Tieason Att, 1S12 (j A (j Vi(t c ,51). h 2 hco tillo Co.vflriiujjovAC 
Law , Voi VI, p 

(rf) In any of th«“>o taseb the act rmi'-t have b« en done ith intent l<> injure 
the person of oi to alai-m the King, oi the icsiilt inabt he* to cudimger the 
pubhc peace {ibid) 

(e) Treason Act, 1812 (* A G Vk t c 51', s 2 

(/) Quaiter bcssions Act 1842 (5 A G Vul c J8), s 1 

(g) Treason Act, 1842 (5 A 6 Vict c ol), s 2. Ptnil Seivitudo Ad, J8fH (it 

A 00 Vict c G4), 8 1, Penal bervitudo Act, lb57 (A) A 21 \i<t c 1), s 2 Ity 
the Treason Act, 1842, s 2, the inaximum length of unpiisoninont as an 

altemo^'iTe punishment is three j'ars with or without Imid luhoiir It is 

uncertain whether or not the effect of the Penal >Seivitudo Act, 18lll, s. 1 (2), ii 
to reduce the maTimum imprisonment to two years 

(A) B ▼ Hamilton (1849), 7 State Tr (n s) 1130 

(t) In the earlier works on criminal law along list of offences are given uiidc r 
the heading of “ contempts ” or “ niJspnsionB ” These were eithei </>nlompts 
against the &ng'8 palace or couits of justice, or against his person, title, preroga¬ 
tive, or Government (see 1 Hawk P 0 61,c 6, 4B1 Com 122, ,{(lo Inst 140 
Peteredorff’s Abridgment, tit Contempt) tsome contempte of this charac tc r 
may now be dealt with as seditious libels (see 7/ V fltxrvfy (1823), 2 U A 
C 257), and others are now hardly likely to form the siibiect ot jirosc Mitnm , 
ay , such as disobedience to a summons to attend the I’rivy Council, r.r to a 
royal letter requiring a subject to return from abroad (4 B1 Com 122, P* ters- 
dorfri Abridgment, tit Contempt) No prosecution for such an otfenoe 
has oocurted in modem times In A v Hamt (1791), 4 Term Bap 202, it was 
held to be a misdemeanour to disobey an order of the King in Council mads 
under the proyisioDS of an Act of Parbament which did not specify any penalty 
lor disobemence but tbm vras apparently upon the ground that the defendant 
had tsally diaobeyed the statute, and see B v Hc/l, ^1891) 1 Q B 747, 767. 
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GbIMINAL Law AIi[j||*^BOCEDURE. 

810V 1 justice (ft), or to disobey the provisions of an Act of Parliament, 
Ofltaces where no particular penalty is imposed and when the act is one 
ICataiBt the which prohibits a matter of public grievance or commands a matter 
SovereUnL o| public convenience ( 1 ) Where a statute only extends to disputes 
of a private nature (m), or where a particular remedy or punish* 
ment is provided by the statute (n), disobedience to it cannot be 
punished as a contempt 

Fuauhnient. The punishment for this offence is fine and imprisonment without 
bard labour (o). 

Sect 2 —Offences against Public Ti anqmlhty, 

Sud-Sfot 1 —Sedition 

Seditfom 901 Every person is guilty of the common law misdemeanour of 

ooDspincy, seditious conspiracy who agrees with someone else (not being his or 

her wife or husband) to do any act for the furtherance of a common 
seditious intention, to hold a meeting for the purpose of 
disturbing the public peace or of laising discontent and disaffection 
or exciting hatred and contempt of the Government (p) 

Seditions 902 Every person is gmity of the common law misdemeanour of 

****** seditious libel if, with seditious intention, be either speaks and 

publishes any words or publishes a liliel (g) 

The freest public discussion, comment, eiiticism, and censure, 
either at meetings or in the Press, in relation to all political 
or paity questions, all public acts of the servants of the Crown, all 
arts of the Government, and all proceedings of couits of justice 
are permissible, and no naiiow constiuction is to bo put upon the 
expiessions used m such a discussion etc , but the ciiticism and 
censure must be without malignity, and must not impute corrupt or 
malicious motives (?) 

If the woids used, however defamatory, were not spoken with 
a seditious intention the defendant is not guilty, such an intention 


(ft) See p 601, and title Contempt of OounT, Vol VII, p 279 
(1) 4 B1 Com 122 , 1 Hawk P 0, c 6, 2 Hawk P C , c 2t», a 4 , Crouther'e 
Case (1699), Cro Ehz 654 , It v Price (1840), 11 Ad &E1 "ill , R v Satnshury 
(1791), 4 TermEep 461, 467 , E t Hall, [1891] 1 Q B 747, 753 

) 2 Hawk P 0,0 26, a 4 (where a number of instances are given) 

e R V Wright (1768), 1 Burr 643 

The offence is not triable at quarter sessions (Quarter Sessions Aot, 1842 
(6 ft evict c 38), 8 1) 

(p) Stephen’s Higest of Cnuunal Law, 6th ed , pp 70, 71 For instances of 
sodiaous oonspiraotes, see E v CfCotmeU (1844), 11 01 ft Pin 156 , R y Hltnt 
(1820), 1 State Tr (n 9 ) 171, R v QOonnor (1843), 4 State Tr (n b ) 936, 
B y Cooper (1843), 4 State Tr (» 8 ) 1249, B v Holberry (1840), 4 State Tr 
(tr s.) 1347, see A y Burns (1886), 16 Ooz, 0 C at p 365, B v Famdl 
(1881), 14 Cox, 0 C 608 

(g) The hhol may he iirwiiiing, print, or may he oontaaned in a drawing or 
engtavii^, or painted picture, or sculpture, or any permanent representation 
(12 V, (1868\ 11 Cox, 0 G 44, at p 65} Libel m civil cases is 

restnotod to suoh pennanent represontalions, but in criminal cases words 
spoken may amount to a seditious libel 

S ir) B V. Sulhvan, mpra, at p 49 Evmy man has a nght to nve everr 
uhlio Coatteir a oapdid, full and free discussion , somethmg must he allowed 
ir feeling in men’s minds and for some warmth of expression, but an intentum 
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being of the easenoe of the offence, but the ohatacter of the words 
may form irresistible evidence of the natuie of the intention («). 

The punishment foi these offences is iraprisonun'iit without i^rd 
laboui for a peiiod not exceeding two years with oi without a 
fine (f) 

903 Seditious woids with regard to the administiation of justice 
in a superior court, whether spoken in or out of court, are punish¬ 
able by indictment or lufoimation, or summarily by attachment for 
contempt, by thecourt whose proceedings are defamed (u), and the 
last-mentioned course is that which is now usually adopted 

Such words spoken of an inferior court of locord are punishahlo 
summarily by that court, if they aie spoken in the face of tlie 
court (a) If spoken of tlie judge out of couit and relating to the 
execution of his oflice they are indictable, but not if they aie only 
abusive or defamatory of the judge personally (6) 

904 Words spoken in Paihnment by a member of raihaniont 
cannot be the subject of indictment oi otliei pioceeduigs out of 
Pailiament (c) But if the member afterwaids publishes Ins speech. 


to incite the people to take the powei inhi tlum own hamls and fo piovwke 
them to tumult und dimidor is a •joditiuua intention (/i v (JoUtns (1 b W), t) (’ & P 
456, at p Ibl, jier IjiiiUSUALE, J , and see li v Burdetl (lb20), 1 State Tr 
(K $) 1, oO) 

(«) B V Al'I/uf/h, [1901] 2 I E 009, 0b7 If the words, whether written or 
spoken, h i.\o a imcct tendency to caiibo unlawful iiioetings und disturbances and 
to lead to a violation of the laws, (hoy uio soditiuUH, as tlie (lidoiidunt will be 
taken to hn\e intended the nutnrii (oiisequenees of whit ho has dono (II y 
Loiett (lb39), 9 1' A. P 4(i‘2, ]h7 Lliii i u iil<, J , // v huUtvati, aujna, 

at p 58, see also li v fJottn (1777), 20 State Ir (jol, 702) The doiiininnt 
containing an alleged seditious lihul must ho eonMidoTod is a whole, it it is 
contained in a iiew‘«papir, the defendant is entitled to i ». « lead in tviduiKo 
other passages in the saiui newspaper tondiiig to show Iih ntontion in publish¬ 
ing the specific puragiapli complained ot (A* v Lambitt (I'ilii), 2 Oaiiip 898) 
On the tnal of lloino Tuoku lor high ticason passagiH fiem his writings 
some years pie\iou«ily were allowed by Eiiti!., 0 J , to ho rc*ad on the piisonei's 
behali to show his political HontimcntH (/f v J/ome Tvokt (17'>4), 26 Stitol'r 
1, 321, 344, 361), but m 11 v I amlert, m[ira, ■fjoid 1 CLbNtioROt'QU, OJ, 
apparently doubted whether that evidence had boon jiroxKiily udmitttKl 
(t) See Ci innnnl Libel Act, 1819 (6() Qoo > 3L 1 Geo 4, c 8), s 4, stat 11 
Qeo 4 & 1 Will 4, 0 24^ a 1 The person unpnHoned is to bo treated as a 
misdemeanant of the first division (Piisou Act, 1877 (40 &■ 41 Yict c 21), " 40) 
On a conviction for a seditious libel, the court may make an older for sei/nie 
of all copies of the libel (Cnminal Liliel Act, 1819 (60 Geo 3 A. 1 Geo 4, c 8), 

B 1) 

^tt) See Jl V AUnon (1765), Wilto 243, 252 rt tfq , CtawfonTt Cant (1849), 
13 0, B 613, 628 , see B y Gray, [1900] 2 Q B 36 , McLtwl v Aulnjn, 
[1899] A, C 640, P 0 fere title OoNrtMPTOF Ooum, Vol VII, p 279 
(o) See Bainy v Surra Imom Jiuina (1863), 8 Moo P 0 0 47, 64 As to 
ooimtv courts, see County Courts Act, 1888 (el A 62 Vict e 43), a 162, and title 
OouKTY C!ox:bt 8, Vol VIU, p 616 

(6) B V WnghtBoa (1708), II Mod B«p 166, B v B*,vel (1721), 1 Stra 
420, E V Focock (1741) 2 Sira 1157, Ex parte Marlborow/h (Dale) (1814), 
6 Q B 066. E V WeUje (1809), 2 <}ainp. 142 , E v Lf/tw (1813), L E 8 
Q.B 134, E V Brompton ComUf Otnirt Judge, [1893] 2 U.B 1'»j 180 See 
also title CoHTKMPX of Cocar, "Vol VII, p 284 

Bill of Bights (1 Will & Mar, boss 2, c 2), fx park Wa$fm (1869), 
L E 4 Q B 573 , iJiUon v Balfour (1887), 20 L. B Ir 600 
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the absolute privilege ib lost, and he may be indicted, if the 
publication was illegal (d) 

905 In an indictment for seditious words spoken, or foi a 
seditious libel, the words alleged to be seditions must be specified (e) 
It IS not essential that the indictment should allege that the woida 
weie spoken or published “ seditiously,” if it alleges an intent i\hich 
the law defines to be a seditious intent (/) 

906 If the manuscript of a seditious libel is proved to be in the 
handwriting of the defendant, and it is also proved that the same 
libel was in fact published, this ib pnma facie evidence foi the jury 
of a publication by the defendant, though no evidence is adduced 
that he directed the publication {q) 

To piove that the publication was with an unlawful intent 
or was not accidental, evidence of the publication of othei libels is 
admissible, piovided they expressly lefei to the subject matter of 
the libel which is chaiged in the indictment (/i) 

It IS essential that so much of the words alleged be proved at 
the trial as will suppoit tho ch.uge of sedition, but it is iminaten.il 
that a portion is unpioved, if what is proved substantially constitutes 
sedition (i) 

If words spoken oi published aie seditious, it is no defence that 
they aie true, and evidence to piove thou tiiith is inadmissible (A) 

907 No crnnnial prosecution can be commenced against any 
proprietor, publishci, editor, oi any peison le&pou&ible for tlie 


{il) It V Ah,'n,idm{Lord){r^n) 1 Esp_2.»c, R v 1 M A: S 

271, ap])roved in Danaan v Zlu/Kr/M (1S57) 7E A, B 229, J>j, ami 

(1868), Il H 4 (1 B 7 i, 95 The publuation ot seditious mattoi by a 
noaspapei in a bond jidc loport of jiruKodiiii's m a couit of justice or in 
parliament would not be ciiminal {irubon v U nlttr, hiipta), but the pubhcation 
of isolated seditious mattoi lu a newspaper migbt be criminal 

(f) See the opinion of the judgis m ^ v SmheivreH (1710), 15 State Tr 1 
4<)(>, and tho judgment in It v typaihnq (1722), 1 htia 197, Jiritilluuyk v It 
(1878). d Q B D 607, 619, C A 
(/) It V M’/Iuqh, [19011 2 1 K 069 

ig ) It V Lovett (1859), 9 1’ it I* 462 , see, fuitbei, os to what amounts to a 
publication, title T<iiiel and St wdeh It w uncertain whether tho composition 
of tv seditious wilting with tho intent that it hould bepublishod, but without 
any actual publication, is a punishable offence (see It v Buidett (1820), 1 State 
Ti (n s) 1, 1*22, 138) The Oiiminal Libel Act, 1819 (60 Goo .1 & 1 Goo 4 
c 8), as 1,4, ajipears to coiitemplato the composition ot i bUsphemous or seditious 
hliel ltd a distinct offence from the publiuitioii of such n do( ument 
(/i) R v Peane (1791), I'eike, To, in which case Loid Kenyon, C J, ev«ii 
admitted such evidence to piove tho fact of publication and that tho defendant 
waa tho author ot a lilicl, but see Ftmurtg v Tijgxsr (1S09), 2 Gamp 72 
Chubb V (18341 6 0 A P 436, Plmlfttv Vohbdt (1804), o Lap 136, 

Pmrton v Imuntre (1843), Man A (j 700, 7l9, 720 
(0 Jt V / imrfl (18*18), 3H.'ox 0 C 291, 294 The whole of the speoch or 
wntangneod not bo set toith m the indictment and if any pait of it vaned or 
oontrmled the sense of the matter alleged to be seditious, the onus la upon the 
defendant to show it {Re Oroim (1848), 3 Cox. C C 123) 

(t) The Libel Act, 1843 (6 ft 7 Yict o. %), s 6, and the Newspaper Libel and 
Begutratioii Act, 1881 (41 & 46 Yiot c 60), s 4, do not apply to seditious libels 
{R V Duffy (1846), 2 Cox, 0 0 45, Ex paite O'Brien (1883), 15 Cox, C C 180 
(fr.), ILr M*Hugh, [1901] 2 L B 669). 



Part X.—Offences against the Gonernmlnt. 

publication of a newspaper, foi any libel published therein without 
the order of a judge in chambers being fiist obtaiuod, the perbon 
accused is entitled to notice of an application for such an oidei and 
to be heard thereon (I) 

908 In all prosecutions foi libel the jui^ aie conipolont to give 
their verdict upon the whole matter in issue and cannot be 
required oi directed by the judge to find a dolendant guilty on 
pioof of the publication of the libel by the dofondaut and of the 
lesult asciibed to the libel in the indictment (»0 

909 A seditious intention is an intention—(1) to bi ing into hatred 
or contempt, or to excite disaffection against, the King oi the Govei n- 
ment and Constitution of the United Kingdom, oi eithei ifouse of 
Parliament, or the administration of justice (n), oi ( 2 ) to ovcite the 
King’s subjects to attempt, othei wise than by lawful moans, tlio 
alteiation of any matter in Church oi State by law established, or 
t 3 ) to incite any poison to commit any ciimo in disturbance of 
the peace, or ( 4 ) to raise dibcontont or disaffoclion amongst iJis 
Majesty’s subjects, oi ( 5 ) to piomoto feelings of ill will and hostility 
between diffciciit classes of such subjooth {o) 

But an intention is not seditious if the object is to show that the 
King lias been misled oi mistaken in Ins mcasuies, or to point 
out enors or defects in the Go\oinmeTit oi (knistitution with a view 
to their lefoimation, oi to excite the subjects to attempt by lawful 
means the alteiation of any mattoi in Clniuli oi State by law 
established, or to point out, in oidoi to then lemoval, inatteis whuli 
are piodueing, or have a tindenij to pioduce, fet lings of liatied 
and ill will between classes of the Jxing’s subjects (7^) 

In this as 111 othci offences a poison is deemeil to intend tlio 
consequences which would natuiall} follow fiom bis conduct at the 
time, and m the ciicnmbtances, in which the w( -ds weie used 

910 By statute (7) a peisou is guilty of a m idemeanoiir who 
malicioiifjly and advisedly, by willing, punting, pHlulung 01 otlim 
speaking, expresses, publishes, utteis, declaits or alhrms fl) that 
there lies any obligation upon himself 01 an> otlii 1 pei son wlmt- 


{!) law of Libel Amondirunt Aft, 1SS8 ' >1 A VI Vict < 01), h S \b to 
newepapor reports of proceedings at jiublic e(o title liiiti c am» 

Slamufu 

^m) Libel Act, 1792 (32 Qeo 3, c 00), s 1 

(«)vSee/f V Aani6er« (1810). 2 Caitip WH , It v TM/fAuf (1704), 14 State I'l 
1093, J{ V (obbrtt(lH(yi).29Hfa.to'Lr I , Ji v M (1770) 4 Mmr 272< Jl 
v^Haticij (1823), 2 B & C 2o7 , // v AfHvijh, [1001] 2 1 II 309, and (a-f« 
cited, p 460, ante 

(o) Ji V M'llwjh, tupra, at p 578 

{p) The above etatemf nt of the law upon the Hubiect of m*dition is t ik* n 
almost verbatim from Stf'phen’s Digest of (yiirninal Law, 0th ed , pp TO 71, 
which IS parti} taken from the Criminal Libel Act, 1819 (60 Goo 3 & J (>•« 1» 
<’ 8), B 1 The corresponding passage in the first edition of that woik, pp 55, 
eO, which 18 m substantially the same teims, waa approved and adcptid by 
Cave J , m Jt v Burnt (1886j, 16 Cox, C C 356, and by the L ii„ “< bench 
Division in Ireland m if v M’lfugh, aupra See alw R v (1868) 

11 Cox, 0 C 44 (Ir) Aa to the difference between high treason and sedition, 

see 1 Eist, P C 48 

(?) Stat (1661), 13 Car 2, stat 1, a 1, ■ 8. 
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Boever from any oath, covenant or engagement to endeavoor a 
change of government either m Church oi State, or (2) that both 
Houses or either House of Farhament have or has a legislative 
power without the King, the punishment for this offence is the 
penalty of prcemunve No person may be prosecuted for this 
statutory offence without an order of the King under the sign 
manual or of the Piivy Council, and the prosecution must be com¬ 
menced within Bi\ months next after the offence committed, and 
tlio indictment must be found within three months after the 
commencement of the prosecution (r) 

911 Every person is by statute (s) guilty of a misdemeanour who 
maliciously and directly by pleaching, teaching, or advised speaking 
declaies that any peison has any right to the Crown otherwise than 
accoiding to the statutes (<) by which the succession is regulated, or 
that the Kings or Queens of the lealm, with authority of Parliament, 
aie not able to make laws to limit and bind the Crown and its 
descent The punishment for the offence is the penalty of 
juccmuntie (u) An mformation for any such woids spoken must be 
laid on oath before a lustice within thiee days, the piosecution 
must bo commenced within three months, and two ciodible witnesses 
aio neioss.iiy (i) 

None of the above offences is triable at quaitei stssious (y) 

SlpP-hici 2 — lii'ilini/ to Mutim/ 

912 Every peisoii is by statute {z) guilty of a felony who 
maliciously and advisedly oiideavoiiis (1) to seduce any person 
solving 111 JIis Majesty’s foices by sou oi land fiom Ins duty and 
allogianco, oi (2) mcilos such peisou to commit any act of mutiny 
01 to make or ondeavoui to make a mutinous assembly, or to 
commit any tiaitoroiis oi mutinous piacticB These offences aie 
punishable by penal seivilnde for life or foi not less than three 
joaiH, or imjirisonmeut with 01 without haid laboiii foi not more 
than two jeais (a) 


fr) Stat (1661) 13 Car 2, slat 1, c 1, s 4 
(«) Succession to tho Ciowu Ait, 1707 (b Aun c 41), s 2 
(f) Nitneh, Bill of Bights (1688) (1 Will & Mti , ppss 2, c 2), A« t of Settlo- 
luont (11 & 12 Will 3, c 2), uud the Union nith Siotinnd Act, 1706 (6 Ann 
0 . 11 ) 

(k) Succession to ihe Ciown Act, 1707 (6 iiim c 41), 8 2 Aa to the 
ponnltx of prtmHtitre, see note (n) on ]> 409 
(a) Succession to the Ciown A(t, 1707 (6 Ann c 41), ss 2, 3 
{}j) Quarter Sesbiom Act, 1S42 (> A. 6 Vict c 38), s 1 
(z) liu itenioiit to Mittin> Act 1797 (i7 Geo 3, c 70), s 1 * 

(a' Punishment of Gflences Act, 18 w (7 Will. 4 dL 1 Vict c 91), s 1. Penal 
Bervitude Att, 1857 (20 «St 21 Vict o. 3), ss 2, 8 , Penal Servitude Act, 1891 
(54 ft 55 Vict c 69), a 1 These offences are not triable at quoiter eeasions 
Any person eubjcct to nujitaiy law who (1) causes, or conspires to cause, 
a mutinj or sedition in His Majesh’s regular or auxiliary forces, or 

(2) endeavours to seduce any person m such forces from his allegiance or 
to persuade any person in such forces to join m any mutiny or sedition, or 

(3) loins m or does not use hu ptmoet endeavours to snppre^s such a mutiny or 
sedition or (4), if an intondeff mutiny or sedition has come to his knowledge, 
fails w libout dohn to infi rm his commanding officer thereof, is, on conviction 
by court-martial, liable to i>affer death or such less punishment as is menhooed 
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It mast be proved that the aooused knew that the person whom 
he attempted to seduce was a person serving in the sea oi laud 
forces (6) A soldier or sailor is serving in such foices. although 
he 18 at the time in the hospital, and not m the leceipt of pay, and 
not liable to be tried by couit maitial (c). 

Sub-Peot 3 —Unlawful Oaiht 

913 E\erv person is guilty of a misdemeanour at common law, Administer 
punishable with fine and imprisonment without haul laboui, who 
administers an oath not being duly aiithoiisod bylaw to do so, aatLrIty. 
whether the oath is innocent m itself or otlioiwiso(f/) 

914 A pel son is hr statute (e) guilty of felony (]) who in Adminlfiter. 
any foim administers oi causes to be adinmisteied oi a sisLi or is 

present at and consenting to the adunnisteiiiig or biking of any purposve etc. 
oath or engagement puipoitmg oi intended lo bind the poisons 
takmg it to eiigige in anv mutinous or seditious piupose, or to 
disturb the peace, or to bo of any society foimod foi such piupose, 

01 to obey the oidcis of any committee or body not lawfully 
constituted, or of any leadei not having aiithoiity by law foi that 
purpose, or not to inlorm or give evidence against any associate or 
othei peison, or not to leveul any unlawfui coinbmnLion or any 
illegal act done or to be done or any illegal oath oi engagement or 
its impoit, or (2) who takes any such oath without being compelled 
thereto 

The " unlawful combmaf loii ” moutumod abovo is not eonfinod lo 
seditious 01 luiitiuous societies, but extends to all societies of an 
illegal nature (/) 

Tlie punishment foi this offence is pemd servitude foi not 
moie than seven years, oi for not less th n Ihieo oi 

imprisonment with oi without liaid hibunr i i not niuiu lliuu 
two yeai 8 (< 7 ) 
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in the Ann^ Act (Annv Act, 1881 (41 A 43 Vut o 58), « 7) Art tomufiiiu i 
by seamen of the iiojal Navy, see Nival Disuplmo A(t, 186C (JW & 10 Vid 
c 109), 88 10—19 A civilian who peifiuadis or aasixts a boldicr to <l<‘w rt 
or wlo knowingly coiiceala a deserter, oi eids in rcwunig liiin, w li<ihlo on 
sammary conviction to imprisonmont with or without haid labour for 
BIZ months (Army Acb 1881 (44 & 45 Vict c 58), a 151) 8co also titlo 
Botai. Poeces 

(6) R V Fuller (1797). 2 Leach, 790, 798 
(f) R V Tirmey (1804), Buss & By 74 
• («^ 3 Co Inst 165, B v Radon (1813),31 State Tr 1064,1069 This otlouee 
18 not triable at quarter sessions (Quarter Sessions Act, 1842 (6 & 6 Vict f 38), 
B 1). See also p 497, post, as to the statutory oifence of administering 
nnneoessary oaths 

(e) Unlawful Oaths Act, 1797 (37 Geo 3, c 123), 8 1 

if) B V Lovelat$ (1834), 6 0 & P ->98, R y Dixon (1^94), 6 C P 
601, see also B V MarU (1802). 0 East, 167, B y lirodrthh (IftlO), 6 
0 4 P 671, where the oath was to observe secrecy as to a nif'ht poaching 
expedition ^ to unlawful sorieties, see p 466, post 
is) Unlawful Oaths Act, 1797 (37 Geo 3, c 123), s 1, Penal S irvitiide Act, 
1891 (64 4 65 Yut c 69), si As to the form of an mdictmcnt for the oSenee, 
see B V ilfoors (1801), 0 Bast, 419, n, 0 0 B A person who is tned and 
aoqiutted or convicted for an offence agamit this Act cannot bo mdictod 
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915 A person is by statute (h) guilty of felony who adminis¬ 
ters etc or takes without being compelled, any oath or engagement 
purporting or intending to bind the person who takes it to commit 
any treason or muider or any felony which in 1812 was punishable 
by law with death 

The punishment for this offence is penal servitude for life or for 
not less than three years, or imprisonment with or without haid 
labour for not moie than two years (t) This offence is not triable 
at quarter sessions (1) 

If the oath is taken under compulsion, the person taking it will 
not be e\cuh>ed, unless within fourteen days he gives information on 
oath to a justice of the peace or to a Secietaiy of State or Privy 
Councillor, or, if the peison who took the oath is in His Majesty’s 
forces, to his commanding officer ( 1 ) 

Sub-Sfci 4 —Unlawful Siyietua. 

916 Tlieie aie ceitain societies which aie by statute (m) de- 
claiud to be unlawful combinations oi confederacies They are— 
(1) societies whose members are required to take any oath or 
engagement piohibited by the Unlawful Oaths Act, 1797 (n), or the 
Unlawful Oaths Act, 1812 (o), (2) societies the membeis whereof 
are icquiiod to take any oath, test, or declaiation not authorised by 
law, or which have committees or ofliceis not knowm to the society 
at laigo, 01 tho names of whose membeis are kept societ from each 
other, or which ate composed of different bianchoa acting distinctly 
flora each othei oi having sepaiate officers, oi which appoint 
delegates to confer with any other society or club oi to induce 
pel sons to join thorn (p) 

Anv peison who becomes oi acts as a member of any such society 


again tor tlio BaTiie ofTctioe as liigh tienson or misprision of troasoii, hut a person 
guillv of tin oitence ni'iiiist tho Act, il not tried for that ofienco, may bo tried 
for high treason or mispiisiou ot tieison {thvl , s 7) 

(h) Unlawful Ovths A(t, 1612 (o2 Goo J, c 101), 8 1, Fumshmont of 
Oneucis Act, 1637 (7 Will 4 Jc 1 Vitt c 91), a 1 
(») Ihid , Pcual Servitude Act, 1891 (,>1 & oj Vut c 69), a 1 
(A) Quaitei Sosaions Act, 1812 (5 A. 6 Vict c 38), s 1 
(1) Unlawful Oaths Act, 1812 (52 Geo 3, c 104), a 2 

(»w) Unlawful Societies Act, 1799 (39 Geo 3, c 79), a 2, Seditious Meetinga 
Act, 1817 (o7 Goo 3, c 19), a 25 Thoro are oxcoptions in favour of Fioe 
masons’ Indgea (Unlawful Societies Act, 1799 (39 Goo 3, c 79), as 5—7, 
Seditious Meetings Act, 1617 (57 Geo 3, c 19), a 2b), if certain formalities are 
complied with, the Society of Quakers, aud societies formed for purposes of a 
roligiuas or charitable natuie only in which no other business is discussed (s 2) 
Seditious Meetings Act, 1817 (57 Geo 3, c 19), s 27) By the Friendly Societios 
Act, 1896 (59 & bO Yict c 25), s 32, registeied fnendly societies are not to be 
affected by the above statutes, if no other business is discussed at their meetings 
than that yhich relates to the objects of the society, and if, when required by 
two justices, they give full-mformation of the nature, objects, proceedmgs and 
practices of the society In 8 1 of the Unlawful Societies Act, 1799 (39 Geo 3, 
0 79), certain societies are expressly named as unlawful, but these have now 
ceased to exist 
(n) 37 Oeo 3, c 123 
o) 52 Geo 3, c 104 

Ip) Unlawful Societies Act, 1799 (39 (}eo 3, e. 79), s. 2; Seditious Meetings 
Act| 1817 (o7 Oeo. 3, e 19), s. 25 
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or directly or indirectly maintains coiiespondence or intercom se 
with it or any division etc of it, or aids, abets, oi supports such a 
society, or any of its members or ofiiceis as such, is guilty 
of a misdemeanour (g) Proceedings can ouI> bo taken m the 
name of one of the law officers of the Ciown (r) 

The punishment for this oflfence upon con\iction or indictment 
IS penal servitude for not moie than seven nor loss than three 
years, or imprisonment with oi without haid laboui foi not more 
than two yeais (s) A peison who knowingly permits any mooting 
of any society which is an unlawful combination oi confederacy, oi 
of any division etc of such society, to be held in any house etc 
belonging to him or m his possession or occupation coninnts an 
offence for which he is liable to forfeit I’i). if he loininits suth 
offence a second time, he is to be deemed gnil(> of an unlawful 
combination and conspiiacy in breach of the Seililtoub Meolinrs 
Act (0 

Sob-Slot 5 —Unlawful Drtlltit</ 

917 All meeliiigb and assemblies of peisons foi the pin pose of 
training or dulling thcmseKes oi of being tiainod oi drilled to llio 
use of aims oi practising miliLaiy evolutions without lawful 
authority from the King or the loid lioulonant or two justices of 
the county are piohihited by law (a) 

A person who attends such a meeting for the puipose of dull¬ 
ing otbeis commits a misdemeanoui and is liable to penal soivitude 
for not moie than seven nor loss than thioe yeais, oi to impiison 
ment with or without liaid labour for not moie than two years, 
a peison who attends such a meeting foi ttie puipose of Ixsug 
drilled is liable to be lined and to be impiibonud for not more than 
two years (i) 

The piosecutiou must be commenced wuthin i . months ufUi the 
commission of the ofience (v) 

Any justice, oi constable, or peace officer, oi any prison acting 
in the aid of such justice etc , may dispeiso any hucIi unetiog and 
aiiest any persons pieseut at oi aiding any such mooting (,) 
Dulling 13 not illegal, if it is merely to’enabk poisons to maich 
in a piocession with ea^-c and regularity (a) 

(q) Unlawful Socioties Act, 179*) (39 Opo i, c 79), b 1! 

(r) Seditious Met tings Act, 1816 (9 A, 10 Vict c 1 i), s 1 

Is) Unlawful Societies Act, 1799 (19 Geo 3, c 79^,8 8 , tSodihouB MuliOgs 
Act, 1817 (67 Goo 3, c 19/, a 25, Penal Servitude Act, 1891 (»4 Aei Vnt 
c 69), B 1 The accused may be proceeded against suinm ii il\, in y Lh K (a lhe 
punishment is three montlis’ imprisonment or a hue of £20 {ibul) Th« m 
offences are not triable at quarter sessions (Uiiiibr btssioin Act, 1S12 
(5 & 6 Vict c 38), fl 1) 

(f) Seditious Sfeot’ngs Act, 1817 (67 Goo 3, c 19), s 2S This ofTcrne is not 
ttiable at quarter sessions (Quarter Sessions Act, 1812 (6 A 6 Vict c jV;, 

B 1 

(«) Unlawful Drilling Act, 1819 (60 Geo 3 & 1 Goo 4, c 1), s 1 
(x) Ihtd, 8 1, Penal Servitude Act, 1891 (64 A 66 Vut c 6'»,, p 1 this 
offence is not triable at quarter sessions (Quuter Sessions Act, ISiJ A 0 YicU 
c 38), a. 1) 

{y) Unlawful Drilling Act, 1819 (60 Geo. 3 ft 1 Gteo 4, c 1), s 7 
(z) Ihtd , s 2 

(a) B. T. Hunt (1820), 1 State Ir ■) 171, 446 As to the form of 
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Criuimal Law and Fbocedttbk 


Sect 8 

Offences 

against 

Public 

Tran- 

QuilUty. 

Going armed 


Aflrfiy* 


Dm Ib 


Eveiy person who makes or sells arms knowing that they are to 
be used for an unlawful puipose is guilty of a misdemeanour which 
IS punishable by hue oi impiisonment (b) 

Sub-Seot 6 — Going Armed 

918 Everyone is by statute (c) guilty of a misdemeanour who 
comes before the King’s justices or other his ministers during then 
oihco with foice and arms, or brings force “in affiay of the peace,” 
or goes aimed by night or day in any fair, maiket, or in the presence 
of the King’s justices oi othei ministers, oi elsewhere, in such a 
manner as to tenify the King’s subjects {d) 

The punishment is forfeituie of the aims earned and imprison 
ment at the King’s plea 8 aie(i) 

A man who has been thieatened is not justified in going 
aiuiod in public under such circumstances as to tcirify others But 
it 18 no oltonce foi poisons to wear common weapons upon occasions 
in which it 18 the common jiractice to weai them, wheie tluue can 
be no suspicion of an intention to commit any act of violence oi 
disturbance of the peace ( f ) 

Pub-PecT 7 —mch of the react 

919 If two or more pci sous fight m a public place to the terror of 
the King’s subjects, tins constitutes an affray and is a misdemeanour 
at common law, punishalde with fine and imprisonment without 
hard laboui (g) Fighting in a private place, or at some distance 
ftom the highway in a jilace wheie no otheis are present than 
those who aie aiding and abetting, does not amount to an afiiay (h), 
but fill assembly toi such a puipose is unlawful, and the paities 
coiiceiued may be convicted of assault, oi of taking part in an 
unlawful assembly 

A duel fought in a public place is an affray, and, whethei it be 
fought m public or in private, it is a misdemeanour at common 
law, even though no 'iijuiics aio infiicfed (?) 

imljclniont in cisoa undor tins statute, see Gogtnly v It (lt)19), 3 Cox, C 0 
J0() (It ) 

(J) It V Kiioulet (1820), 1 PUte Ti (n 8)498, S v Monts (18‘20), ibtd 
022 , 526 

(() Stab (1328) 2Edw 3, c 3 Tlie statute contains eiceptions m favour of the 
Kind’s servants and ofiiceis, and of those who aie summoned upon a cry for 
aims to keep the peace The oflinco of going aimed to tciiify the ling’s 
subjects It) also a common law misdoineauoui 

(«i) bLiinfiit'a (Sir John) Ctiir t Ihht)), 3 Mod Bep 117, B v Dt whunt {lS2i0), 
1 State Tr (k s 1629 The slat ate has m modem timoa been applied to a case of 
disthtiging firearms in a public btieet (B v Meade (100 J), 19 T L B 54#, 
Wir.L«« J ) 

Stat (132$) 2 Edu 3, c 3 The offeuce is, it seems, triable at quarter 
8e8810D« 

(/) 3 Oo Tnst 160 et sea , 1 Hawk P C, c 28, 8S 8 , 9, Bill of Bights 
(16«iJ (I Will & Mar , sesa' 2. c 2) 

(g) Termes de la l^ev, tit Affray, 1 Hawk. P C , c 28, s 1 The word is 
fiom Fr. **epayir’’ to put m fear The indictment must allege that 
the fighting was m a pubho street or place {B v (1871), 6 I B. 

0 L 1) ' 

(/i) B T Hunt (1845), 1 Cox, C C 177 

(0 3 Cb Inst h>7, 1 Hiwk P C , c 2S, e 21, Fost 297 See also, as to 
duelling, p. 078, ]Mt 
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Quarrelsome and threatening words will not in themselves amount 
to an affray (A;). 

920 It IS a common law misdemeanour veibalh or in writing 
either to challenge a peison to fight or to endoa^our to piovoke a 
person to give such a challenge(i) No amount of [noxocation will 
excuse the offendei (mi) If a challenge, oi a letki inciting to a 
challenge, be wiitten and sent, it is immateiial tliat it was not 
received by the person to whom it was addiessed (n) 


Saot I. 
Offences 
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Tran* 
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921 The above offences are triable at qiiaitor sessions (o), and Punishment, 
are punishable with fine and mipiisonuieut without liard labour (p). 


SUB-Sroi s —Cnlauuful Asiemhltra 

922 An unlawful assembly (y) is an nstombly of thiee oi inoio nnlawfitl 
peisoiih with intent either to commit a (iiinc by ojx’ii foico or 1o “sombljr. 
carry out any common piiipose, lawful oi iinlawiul, iii sntli a 
mannei as to give fiiin and couiagooiis piisonH(/) in tbo iiomh- 
bonrhood of such asseiubly loasonablo giounds to appiohoiul a 
bleach of the peace in consequence of it(s) To tike part m an 
unlawful assembly is a common law roisdcmoanoui, punishable 

with fine and inipiiBonraeiit without hard laboui (f) 

923 An assembly which w as originally lawful may become unlaw- wimt constt 
ful, if a proi osal is made at such meeting to do an act of violence to 

tbe distui banco of the public peace and such pioposal is acted 
upon (u) If poisons are assembled for an mnocont jmipose and 
with no iiitoniion of caiiymg it out iinlawtully, ii-,, e q , foi tbo 
purpose of a peaceable stieet jnocessiou, then meeting is not 
tendered unlawful by tbe fact that they may have gootl reason 
to believe that then proceedings will be op)>o. ■'! and a breach of 
tbe peace bo committed by those opposing tin. (/} lJut prisons 
so assembled aie guilty of a misdemeanoui, if tli .y li.ive detoi rained 
to carry out then puiposo by themselves using Ioico(im) 


(/.) 1 Ilawk P C, c 28, B 2 

(i) 1 Uawk P C , c 28, H 3 , Rtophon, Di£;est Cnuinml Law, bth od , 51, /t, 
V P/ (1805), b East, 404 

(m) 71 V y?Jfp(180J), J East, 581 

(n) V Wdhama (1810), i tJainp 506 

(o) Quarter Sessions Act, 1842 (6 & 8 Viot c .38), s 1. 

(p) See p 410, anU 

(gr) The above dohuition is taken from Stephen, Digest Cnminal Law, 6tb ed , 
•6b , see also 1 Uawk P G , c 28, ss 9, 10 

(r) n V Ptwtfwt (1S39),‘>C & P 91 

(s) R V (1820), lU A Aid 606. Itul/urd v lUrhy (lS2i), 1 .stato Tr. 
(k b) 1071, 1217, D, 1227, Jt V (Jrahtim and Buim (1888), 16 (ox, G 0» 
420 

(f) This offence is triable at quarter sessions (Quarter Sessions :\cl, 1842 
(o A 6 Vict c 38), B 1) The power to give hard labour m case of a convn tion 
lor a not does not, it seems, extend to a conviction for an unla" fid a«- < mbly 
(Hard Tiabour Act, 1822 (3 Geo 4, c 114)) 

S I Hawk P C , c 28, B 8, R v Graham and Burns, supra, ui j' 434 
Btatiu V QdlhanU (1802), 9 a B H 308, v Clarlam (1892), 17 Cox, 
C C 483, COE 

(w) R. y Graham and Burns, tuprn, at p. 433. 
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A man may gather together his friends and servants to defend 
his own house against persons threatening to enter it unlaw¬ 
fully (x), but it 18 unlawful for him to assemble his friends for the 
defence of his person against those who threaten to beat him out¬ 
side his house, as when he is on his way to market, for it is then 
his duty to appeal to the protection of the law (a) 

924 . Piize-fightmg is illegal, and a meeting for the purpose of 
holding a pri/e light is an unlawful assembly, and all persons 
present for the purpose of encouraging the principals to light may 
be convicted of the olTenco of taking part in an unlawful 
assembly or of an assault ( 6 ) 

925 All pel sons who convene or who take pai t in the pi oceedings 
of an unlawful assembly aie guilty of the olTonce of taking pait 
in an unlawful assembly Persona piesent by accident or from 
curiosity alone without taking any pait in the proceedings aie not 
guilty of that oflencc(e), even though such persons possess the 
powei of stopping the assembly and fail to exeicise such power (cl) 

926 Mootings are unlawful which consist of more than fifty 
pel sons assembled in any stieet, squaie, or open place within one 
mile fiom Westminstei Hall for the put pose or on the pietevt of 
considoimg or pieparing any petition, complaint, remonstiance, 
de( Iniation, oi otliei addiess to the King or to both Houses or eitlier 
lIous( of Pailiaiueiit foi alteiation of matteis in Church or State oi 
■NN Inch ai 0 convened foi any day on winch cither House of Parliament 
shall meet and sit, or shall he summoned, adjourned, or prorogued 
to meet or sit, or foi any dav on which the High Court of Justice 
meets at the Ko^al Couits of Justice (e) 

Meetings for the election of membeis of Parliament, and of 
poisons attending upon the business of Parliament or at the High 
Couit, are not unlawful (J) 

927 Anyone is by statute (g) guilty of a misdemeanour who 
lepaiis to the King, oi to Doth or eithei of the Houses of Pailia- 
ment, upon pieteiico of piesenting oi delivering any petition etc , 


(j) 1 IlnwL P C , o 28, 8 10, but apparently he must not do bo for the 
pmposo ot delending his close (Jl v Bajigur (Ili*hop) (179b), 1 Bussell on Crimes, 
6 th od o70) 

(a) 1 llale, P 0 6-17, Y B 2i Hen 7, 39\, 1 Hawk P 0,c 28.8 10. 
a V Neirv (1707), 11 Mod Bep llo, 116 This principle does not apply to cases 
of suddt n emei genev ui which the b\ standoi s are entitled to intervene to prevent 
an assault (I lluuk P C,c 28,88.11,12) 

(h) B V Bilhvqham (182r>), 2 C & P 234 , see the obseivations of Cavb, J*, 
on this case m Ji \ Coney (1882), 8 Q B D 634, 542 As to prize fighUng, 
see also p 582, jtoai 

(c) Jl T i?anLn (1848), 6 State Tr (n 8)711, 789 

Jt V AfAtnaon (1869), Jl Cox, C C 330, p^rEELLT, C B But their mere 
piosenoe will in the absence of explanation probably afford some evidence of 
partic^tion (B v Coney, supra) 

(el Iteditious Meetings Act, 1817 (57 Geo 3, c 19), s 23 
( f) Ibid As to distmbanije of public meetmgs, see Puhho Meeting Act, 
1908 (8 Edw 7, 0 66) 

(</) 13 Car 2, stat 1, c 5, e. 1 SeeB v Gordon (Lord Oeorge) 2 Dong. 
(K u ) 591, 592. 
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accompanied with an excessive number of peisons, or at one time 1. 

Mith more than ten persons 

The offendeis must be prosecuted within siv months of the against 
offences being committed The evidence of tvo ciedible witnesses PoWic 
IS required (ft) ^ftaa- 


The penalty for this olience is iSlOO and thiee months’ 
imprisonment 0) 

It IS not, howevei, unlawful for peisons not exceeding ten in 
numbci to piesent any public or piivnte complaint to any member 
of Pailiament, oi to the King, for any remedy to be had theieon, 
nor is it unlawful foi membeis of Pailiament to pieseut any 
addiess to the King duiing the sitting of Pailiament (ft) 

SUB-SiCT 9 —Rout ami Jttat 

928 A lout H a disturbance of the peace by peisons assembling Rout, 
together with an intention to do anything which, if it be executed, 

w'lll make them iioteis, and who actually make a motion iowaids 
the execution of it (0 A lout m itself constitutes a common law 
misdemeanour which is piinislinblo by fine and imprisonment, but 
where tlie intention is in any degiee effected, it is usually prosecuted 
as a not 

929 A not IS a tumultuous disturbance of the peace by three oi Riot, 
more persons (ttz), xxho assemble together, without lawful authority, 
with an intent mutually to assist one anuthei against any who 
shall oppose them in the execution of some entoipiise of a pnvalu 
nature (a), and who afierwaids actually begin or exocute the same in 

a violent and turbulent mannei to the teiror of the people (<>) It is 
immateiial whether the enteipiise intended was of itself lawful or 
unlawful (p), and it is sufficient if only onepeison was putm fear (q) 

If peisons meet on a lawful occasion but Idenly quarrel and 
fight, this IS not a not, but is an afiray, ul \vhich only iboae 
aio guilty who actually engage in it If the p a sons so present 
foim themselves into parties upon the dispute ausing, with proraisns 
of mutual assistance, and then make an affray, they are guilty of a 
not 

(A) 13 Cai 2, stat 1, c 5 8 1 Ii\ viit»o (*f tln8 statute Um oden. o is tiiabU 
at (jiiarter sessions, but see Qiiailer bessions A<t, Ibl'^ (5 A e Vict t 38), 
s 1 

(i) Ibid 

(4) Ibid 

{t) 1 Hawk P C , c 28, ■ 8, tStephen, Digest Onnunal Law, 6th od , "ifl. 

to the duties and powers of justices and others m euppressing uulaMlul 
asseiubliee and riots, see p 472, jwH A rout is triable at quarter sessious 

(m) R V Sco«(1761), 1 Ilurr 1262 

(n) II the enterpnse is of a public nature, the offence amounts to tieason 

(p 453, ante) ^ 

(o) R V //f/'/Aea (1830), 4 C iP 371, 1 teld v MHivpvlttan PoIm 
[1907] 2 K B 853 

(p) IHawk P 0 , c 2S, Bs 1, 7, Stephen, Digest Cnminal Law, li v 
Graham and Burnt (1888), 16 Cox, C C 420, 427 

(?) R T Philhpt (1842), 2 Mood U C 252. It would seem that whtio in the 
course of the tumoltuous assembly an act of violence is done, it is not iieoeesary 
to allegein the indictment that the pioteeding was tw teriorem pqpuU (R T BUeu 
(1707), 11 Mod Rep 115,perU olt, C J, atp 1J7), 
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PnbUe 

Tran* 

qoflStty. 


Riot Act* 


If persons ar« gathered on an innocent occasion, and a sadden 
proposal 18 made that they should go in a body to do any act of 
violence, c y, to pull down a house, and such motion is agreed 
to and executed, this constitutes a riot(r) Where the meeting 
IB for the purpose of enforcing a claim of right, &s, eg, by pullmg 
down an alleged unlawful mclosure, this does not amount to a 
not, provided no excessive number of persons are present and 
theie IS no use of threatening words or gestures oi of more violence 
than IS necessary for the purpose («) 

All persons who take part in a not are guilty of a misdemeanour 
at common law, which is punishable by line and iinpiisonment 
with or without hard labour (t). 

930 . If any persons to the number of twelve or moie are 
unlawfully, riotously, and tumultuously assembled together to the 
disturbance of the public peace, it is the duty of the justices of 
the peace, or the sheriff or under-sheriff of tho county, or the 
mayor, bailiff, or other head officer, or ju'^tices of the peace of any 
city or town corpoiate wheie such assembly is gatheied, to go to 
tho place where the rioters are assembled and make a proclamation 
in a presciibed form ordering them to dispeisefu) If persons to 
the number of twelve or more unlawfully, iiotously, and tumuL 
tuously lemain or continue together for one hour after such 
proclamation is made (a), they are gniltv of felony (b) An indict¬ 
ment based on the Riot Act need not allege that the assembly was 
to the public terroi (c) 

The punishment foi this offence is penal servitude for life or for 
not less than three yeais, or impiisonment with or without hard 
labour fui not more than two years (d) 


{») l Unwk P C , c 28, 8 3 , Stephen, Digest Ciuninal Law, 6th ed , 56, 
Ation (1703), 6 Mod Rop 4? 

{$) R \ (1707), 11 Mod Rep 115, Clt^oid y Brandon (1810), 2 Camp 

358, 369, 370 

(0 Labour Act, 1822 (3 Geo 4, c 114) The offence m tnahle at 
quarter eessions (Quoiter Sc'ssions Act, 1842 (5 A b Vict c 38), s 1) 

(v) Riot Act, 1714 (1 Geo 1, stat 2, c 5) The iollowing is tho foim pre- 
Bonbed by s 2 of ^at Act —Our sovereign lonl the Ring chargeth and 
tiommandeih all persouB, being assembled, immediately to disperse themselves, 
and peaceably to depait to their habitations or to their lawful business upon 
the pains contained in tho Act made m the fiist year of King George for 
preventuig tumults andiiotous assemhlieB God save the King” ITie same 
section provides that the pioclamatiou u to bo made amongst the noters, or as 
near to them as the justice can safely come, witli n loud voice, and after he 
has commanded ulonce while the proclamation is made The words of the* 
statutory proclamation must he readveibatim (R v ChUd (1830), 4 C & P 
442, where a prosecution for felony based on the Riot Act failed, because the 
woi^ ** God save the King " were omitted from the proclamation) 

(a) If the proclamation is.made more than once, the hour will be computed 
from the tune of tho first rea^g (R y Wvdcock (1833), 5 C A P 516) The 
fact that the accused has absented himself for a minute or two is no defence, if 
he BubstantiaUy continued making part of the assembly for the hour (R y. 
•fames (1631), 1 Bussell on Cnm^, 673—4) 

&ot Aet, 1714(1 (}eo 1, stat 2,o 5), s 1. 

E R V. James (1831) 5 0 A p 153 

Puniahment of Offences Act, 1837 (7 Will 4 A 1 Mot e 91), ■. 1 ; 
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981 A person who wilfully and knowingly opposes, obstructs, 
hinders, or hurts any person beginning oi going to moke such 
pioclamation whereby such proclamation is not made, is, with 
the persons who remain for one hour after knowledge of such 
obstruction, guilty of felony and punishable in the same way (e) 

932 Proceedings for ofiences under this statute must be com¬ 
menced within twelve months after the commission of the 
offence (f) 

A not is none the less a not because the statutory proclamation 
has not been made If the pioclamation is not made, the common 
law offence remains (ff) 

933 All pel sons are by statute (h) guilty of felony who, being 
riotously and tumultuously asfacmblcd togc'ther to the disturbance 
of the public peace, unlawfully and with foice demolish or begin 
to demolish, pull down and destroy any church or other place of 
divine worship or any house or other building, oi any machineiy 
employed in any nianufacluio oi in mining 

934 Seamen, koJmen, castei s, ship cai pentoi s, or other peisons 
aie bv fatalute (t) guilty of a misdemeanour wbo, boing riotously 
assembled togethei to the nurabei of thiee or more, nnlawiiilly and 
with foice prevent or obstruct the loading, unloading, sailing or 
naMgating of any ship oi othoi vebsel, oi unlawfully board a ship 
to pievent oi obstruct the lodding, unloading, sailing oi navigating 
theieof 

The pnnishricnt foi tins oflence upon conviction is irapiisonment 
with or without haicl labour foi not more than twelve moiitlif»(a) 

The piOfaecuUon must bo commenced wiibin twelve months alter 
the commission of the oflence (h) 

936 Any private peison may lawfully app* se riots and may 
make use of weapons for that puipose (Jlhcers of justice are 
entitled to call upon piivale peisons to assist thiun in suppiossing 
a not, and it feuch peisons refu^'O, they aio liable on indictment to 
fine and imiirifaonmcnt 0) 


Penal Seivitudo Act, 1857 (20 A 21 ict c i;, 2, IViml ‘'crvilu<lo At t, 1W»1 

(54 A 65 Vict c ti9}, p 1 Thu oflenre is iu>t liiiLlo at (piartei bOHsions 
(Unaiter SessioBH Act, 1842 flAOtict c JSj, h 1) 

(e) Biot Act, 1714 (1 Geo 1, stit 2, c 5), b 5 
(/) Ibid , B 8 

07) n w /ttwy (1833), 6 G A 1* 81 
* {h) l^licious Damage Act, 1861 (24 A 25 Vict c 07), fill 

(») Shipping Offences Act, 1793 (31 lieci 3, « (>7), m 1—8 A per'Win who 
offends the second time ip guilty of a iclon}, and in liable to penal scrvi'nd' fxr 
not more than fourteen norlesstfaan three vears, or uupimonnnnt with m svitumit 
hard labour for not more th in two years (iltd, n 3, Penal Servitudo ^' f J801 

g4 & 65 Vict c 69) B 1) The offence is triable at quarter sessions (Miippuig 
fiences Act, 1793 (33 Qco 3 c 67). «s 1,3) 

(a) Shipping Offences Act, 1793 (33 Geo 3, c 67), 8 1 
(i) Ibti\ B 8 . „ „ 

(c) 1 Hawk P 0 , c 28, 3 11, T Pwtney (1832), 5 C. & I* t *1, 261 263; 
B V Brawn (1841), Car AM 314, B T Sherlock (1806), L J‘ I ' C li. M. 
The uidictment may be preferred at quarter BeBsions 
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Sbot S Power is given by statute (d) to justices of the peace and the 
Oftmces sheiiff or under-sheriff to arrest rioters, with the posse comtiatus 
against if noed he, and to lecord what they shall find to have been done m 

^blic their presence against the law, and by such record the offenders 

Thm*! convicted in the same manner and form as under the 

qnilllty. statute of Forcible Entries (e) It is the duty of sheriffs, under- 
sheriffs, justices of the peace, and constables to do all that in them 
lies to suppress riots, and if they negligently fail to take proper steps 
for that purpose, they ate punishable by fine or imprisonment (/) 

A peace ofiScer is lequiied to act as a man of ordinary prudence, 
firmness, and activity would act A reasonable fear may excuse 
him, if it 18 a fear arising from such danger as would affect a firm 
man He is entitled to call the military, as also any other citizens, 
to his assistance, but he is not bound to go with them (g) 

A justice of the peace is only justified in dispersing a meeting 
which 18 in fact unlawful, it is not sufficient that he had reason¬ 
able grounds for believing, and did in fact believe, it to be unlawful, 
unless he also had reasonable grounds to believe that the peace 
would be broken if the meeting were not dispersed (/<) 

Sub Sfox 10 —Fornhle Entry and TMainer 

Forcible 936 Any person is guilty of a misdemeanour both at common 

law (t) and by statute 0 ) who enters forcibly u{)on any lands or 
tenements without due warrant of law (A.) 

In Older to constitute the offence it is not necessary that theio 
should be actual violence to the person of anyone It is sufficient, 
if there is any kind of violence in the manner of entry, as by 
breaking open the doors of a house, whethei any person be therein 
or not, or by threats to those in possession giving them just cause 
to fear that bodily hurt will be done to them, if they do not give up 
Iiossession, or by going to the premises aimed oi with such an 

(flf) (1411) 13 Iffin 4 0 7 a 1 Tho atatulo alao cootaina proyuioDS for the 
coiiviotion after duo pioilainatioii, of rioteia in their abaence, aee also ‘<tat 
(1393) 17 Bhc 2, c 8 

(«*) 3ee infra 

( t) (1414) 2 Uoii 5, stat 1, c 8, /? v Kennett (1781), 5C & P 282 n , It v 
Putney (lvS32), 5 0 A, P 2o4, If v Neah (1839), 9 0 & P HI, aee also If \ 
Graham and Earns (IS88), lb Cox, C 0 420, 4 50 The offence is timble at 
quarter Beaaions 

(y) Jbtd 

(A) O'Kelly V Ifarvey QRSi), 15 Cox, C 0 4,3.5, C A compare Etatty y 
GMbanh (1882), 9 Q B D 308 

(») Jl V Blah (1765), 3 Burr 17 51 By Wtlsvn (1799), 8 Term Eep 357 , 
aee, however, 1 Hawk P C , c 28 e 2 

(j) Stat (1381) 6 Ric 2 stat 1, c 7, which fuibids that any man ehould 
make any entry into any lands oi tenements except in case where entry is givi ii 
by the law, and in such case not with strong hand nor with multitude of 
people, hut only in peaceable and easy manner, see also stats 15 Bic 2, c 2 
(1391), 4 Hen 4, c 8 (1402), and 8 Hen 6, c 9 (1429) A sheriff or other 
offioer who is acting in execution of a ludgmont of a court of law ordmng 
delivery of jKwseasion of property is entitled to use force, if he is lesisted m the 
execution of the judgment (see Sheriffs Act, 1887 (50 &. 51 Vict c 55), s 8 (2)) 
Besutance to the sheriff in such circumstances is a statutory misdemeanour, 
pumahable with hue and imprisonment {%hid ) 

(k) 1 Qawk P 0, c. 28 It is doubtful whether an infant can be guilty of 
thu offence (see note (y) on p 240, ante) 
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anasaal number of persons as plainly to show that force will be 
resorted to (2) A mere trespass will not support an indictment 
for forcible entry There must be proof of eithei Bueh force, or 
such show of force, as is calculated to prevent any lesibtance (m). 

937 Entry obtained through an unclobed window or by opening a 
door with a key, or by means of threats to desiKiil a man’s goods (n), 
or by enticing the ownei out of possession or excluding him when 
he 18 out (o), is not a forcible entry 

A person is not guilty of foicible entry who, althougli pietending 
title to land, merely passes oier it, w'lth or without attendants 
armed or unarmed, on his way to church, or to market, oi for such 
like puipose, providing he does no act which eitliei expressly 
or impliedly amounts to a claim to the lands (p) If a man enters 
peaceably into a house, but tui ns the occupant out of pobsession 
by force, this mav bo a forcible entiy (q) If a man enters with foice 
to distiain foi rent in ariear, this is a forcible entry, foi although he 
does not claim the land itself, he claims a right out of it (/) 

A lessee who with force lesibts a distress for rent, or who 
forestalls (s') oi rescues the disti esb, is guilty of a forcible d(‘tainer (f) 
The offence of forcible entiy may bo committed with legaid to 
ecclesiastical possessions, as (hiiiclies, vicaiages, or tithes (a) 

Theie can be no forcible entry ujiion an easement, such as a right 
of way (a) 

938 A forcible entiy may be committed by one or by many If 
scvoial persons come together to make an unlawful entry on 
premises, and a’l of them except one enter in a peaceable manner, 
and that one only uses force, it is a forcible entiy in them ail, as 
they went in company to do an unlawful act(b) 

939 It lb no defence to a poison who has (<ucibly entered on 
land in the possession of another that he was eni Uod to possesHion 
or had a legal light of entiy 0) But a meie trespasser cannot by 

(f) 1 Uawk 1* C , c 28 f.s 26 27, Stoph* ii, J)igoBt Ciiminal Law, CUi (mI , 
61, Mtfnei v MarUnn (IH'J/i), 2 C A P 17 

(m) R V /WrtAf (1765), 3 Burr 17 31, R y B (IT'l'l), 8 Tcjim Hop 3o7, 
R V bmyth (1832), 8 0 & P 201 

(n) ’ Hawk P C . c 28, ss 26 28 

(o) Com Dig tit Forceablo 1 iitr^ A, 3 
(j)) Ihxd , 1 Hawk P C, c 28, bi 20, 21 

(7) Bac Abr tit Forcible Entry ami Dotainor, B , Edwtrkv /7aw7(« (1881), 
18 Ch D 190, 210 But see Cole on L|pctineut, i>p 680, 600 
(r) Bac Abr , supra 

m / e , stops tbe landlord’s way with force and arms, see Co Tjitt 161 b 
*lt) Com Dig tit Forceable Entn, B (1), p 34,3 Meioly shutting the door 
would not be a foiciblo roHistance (tiiul Poiceable Entry, 343) 

(ly) Ibid , C, 1 Hawk P 0 . c 28, s ',l 

(a) R y IMmea (1670), 1 Mod Bep 73 

(b) Bac Abr tit Forcible Entry and Detainer, B 

(c) Newton V Harland'IMO), I Meui A Cr 644, Edmehy Ilawkea (iSiiJ), 18 
Ch D 199, Taunton y C’Mtor (1797), 7 Teim Itop 431,482 R ▼ CAiWHSlO;, 
2 Cox, C 0 102 , B V Studd (1866;, 14 L T 633, C C li , Lwiy 'lelftyrd 
(1876), 1 App Oas 414 A licence contained m a lease authoiiaing t!if JrHsorto 
eject the leasee lorcihly for breach of covenant or at the end ol lonu la 
void as lieing a licence to commit an act forbidden by the Statute of Forcible 
Entry {Ediuick v Ilfivl ts, supra) 
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the veiy act of trespass immediately, and without acquiescence by 
the iightful possessor, give himself possession in any legal sense as 
against the person whom he ejects (d), and the latter is entitled to 
Ubo force m turning him out, provided he does him no personal 
injury (e) A person who claims not the land, but the mere custody 
of it as against the defendant, may be forcibly expelled by the 
latter (/). A joint tenant or a tenant in common may be indicted 
for the forcible expulsion of his co-tenant ( 17 ) A wife may be 
indicted for a forcible entiy upon land in &e possession of hei 
husband {k) 

The punishment for this offence is impiisonment without hard 
labour, and bne (t) 

940 A person is by common law and by statute (j) guilty of 
a misdemeanour who, except m the cases hereafter mentioned, 
maintains by force the possession of lands or tenements, whethei 
BU(h possession was lawful m its oiigin or not 

The same circumstances of violence or terror which make an 
entry forcible make a detainer forcible also; but a baie refusal to 
leave a house and a continuing therom do not amount to a forcible 
detainer (/.) The forcible continuance m possession by a tenant 
whoso teim has expiied, or by a mortgagor after the moitgagee is 
entitled to take possession, or the forciiilo resistance by a tenant to 
a dibtioss for rent, is a forcible detainer (Z) Those who keep pos¬ 
session with foice any lands .lud tenements, wheicof they 01 then 
aneestois, or they wlio-.o estate they have in such lands and tene¬ 
ments, have contiiinod in possession ioi three years, aie not within 
the statute (m) And a man may law tally defend possession of his 
dwelling-house by foice against a wiongtul andfouible intrudei (n). 

941 The usual mode of prosei utioii is by milictment, but the 
justices have by statute ( 0 ) a sunmiaiy juiisdictiou, which, liow- 
evei, IS now laiely exeiciscd, and which, theiefoie, the couit 
will not by mandamus compel them to exercise (p) The offence 


(rf) Bivwuev Dawson (18‘10), 12 Ad & Ei b21 Colhiis v IViwnow (1859), 1 
F, AF 416 

(c) Scott V Matthew Biown <£ Co , Ltd (1684), 51 1 T 746, and aee Beddall 
Maitland (1881), 17 Ch I) 174, 18s 
( f) 1 Hawk P C , c 28, 8 J2 
(v) i i»u?, 8 33 

R V Smyth (1632), 5 0 & P 201 

(») Stnt (1381)5 Bic 2, Btafc.l,e 7 There is no Imufc either to the period of 
fanpiiBoiimont or the amount of the fane The offence is triable 11 1 quarter 
eecHions (Quaiter Sessions Act, 1842 (5 A 6 Vict c 38\ s. 1, D ckiuson’s 
Quaitei Sessions, 6th od d7<>) * 

(t) 16 Bac 2, c 2 (1391), 8 Jlin 0, a 9 (1429) The offence is tiiable at 
quarter seseious 
(k) 1 Hawk P 0 , c 28, s 30 

(i) Com Ilic tit Forceahle Eutr}, B, 1, and see Lou>i y Tt'And, supra, 

(m) Stat 8 Hen fa, c 9 (1129), sUt 31 Ebz c 11 (1588) 

(n) 1 Halo. P C 486 

( 0 ) Stat, 15 Eic i, 0 2 (1391), stat 8 Hen 6, c 9 (1429) 

(p) JT* ikii'i/(1842), 2 I)owl (jr s)24 bee iui thcr as to the summary 
jurisdiction,Com Dig tit Forceahlehhitry, D, B r OaUty (18^2^, 4 B A Ad 
307, m which it was held thit justices haNO only such eumiuarj jun‘-dittion ua 
case of foroible detainer, if tho entiy of the peiisen detuinuig was unlawful, U v. 
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18 triable at quarter eessions, and the punishmont is fine and 
imprisonment 

942 The court in which the proceedings take place may awaid 
restitution of the lands which have been foicibly entered or 
detained (q), but no restitution con bo ordeied, whore the person 
indicted has been in quiet possession foi three 3 eais before the date 
of the mdictment ( 7 ) 

The wnt of restitution may at the discretion of the judge be 
awarded immediately upon the finding of the bill of indictment 
by the grand juiy (*) 

SuB-^^fcCT 11 —Dutiirhinq Puhhr Wutshtp, 

943 A poison 18 by statute \t) guilty of a misdemeanour (1) who 
of his own powen and autlioiity malitiously or contemptuously 
molests, distuibs, or tioubles any pioacher, duly liconsod or other¬ 
wise lawfully authoi isod, in his sermon, or any parson, vicar, or 
priest in performing divme soivice or celebiating tho saoi aments of 
the Church, or (2) who unlawfully and maliciouHly of his own 
authority pulls down 01 dr-faces any altai, crucilix, 01 cioss in any 
church or chuichyard This olieiice is punishable by committal 
to prison by justices foi thiee months and to the next quarter 
sessions, whoie, if the offendei repents, he is to be dischaiged upon 


Wilson (ISlj), d Ad & El S17, AUnooil v Joh^f (ISIS), 3 New Seas C'lS 
116 As to niaiidamiiB, eeo title Ckown I’liAnicj- 
((/) 8 Hen 0, 0 » , 21 Juc 1, c 13 (162d) 

O) dl E1 i7 c 11 (158S) 

(j) 11 V ITaslawl flSlSl, 8 Ad & El 820 If a wnt of restitution is so 
giaxited, and the detendunt is aflerwaids ac<]Uilted on Oio indictincut oi tho 
mdictment IS quashed, n «»/»*># may bo obtained O'O nr fiom tho jushees 

who granted the wnt of reatitution or from the King’s li uh Division of Iho 
Uigh Court The granting of a writ of fer<M*rar» hi tho ITigl Court itself updates 
08 a aupemedmBf if tho wnt of restitution ha:! not he' n evi ciited If noss' ssion 
has been obtained b\ the prosecutor under tho wnt of lesfitution, tho Kings 
Boncdi Division will, if justice requires it, giant a «rit of le restitution to the 
defendant (1 Hiwk 1’ 0 , c 28, ss 61—06 Eac Abr Forcible Entry and 
Detainer, 0) The indictment may he removed hj rcrtwi an mto tho High Court, 
and after the conviotion of the defendant an application may he made to that 
court for the wnt of restitution, to wrhich it would ajipoar that the prosecutor is 
entitled as of right (see S v Willtamt (1829), 4 Man & Tiy (H n ) 471) h’or 
the purpose of applying for tho wnt of lestitution the indirtnient ahould allege 
not only that tJhe prosecutor was in possession of the land, hut also that he 
was seised of it (2? v Hoara (1817), 6 M & S 266) 

(f) Stat (1653) 1 Mar sess 2, o 3, s 1 This Act applies to the present 
psrvioes of the Established Church (Creamck v Roohnhf (161d), 2 Bulst 47, 
Alome'a Cose (1682), T Jo 169) The servieemuHt be actually proceeding at the 
time {Wsllvima y GUnuler (1824), 2 B & C 699) To distu^ a pnest of tho 
Established Church m the performance of dmne worship appears to ho a nii*' 
demeanonr at common law {R ▼ Parry (1686), Tremaine’s Pleas of tho f’rown, 
239, and see Wilson y Greavfs (1787), 1 Burr 240,243, R y C’Awrr (1H25), 
4 B & 0 902) By the Act of Uniformity (1 Ehz c 2), 8 8, pecuniary pouultios 
are imposed upon persons who by deed or open threatonings (»mp( 1 a ministor 
m any cathedral, parish ihurw, chap^, or otiier place to sing or say any 
prayer other »hRn that contamed m the Prayer Book, or who by the same means 
unlawfully mteirupt such a minister in sibling or saying common prayer The 
panishinent for a third offence is the foimtaxe eff all goods and chattels and 
Inpruonment for life 
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gmnf» security for good behaviour, or othciwise to be commilted, 
until he does repent {a) 

944 The churclu-s and meeting-houses of all religious bodies 
aio now equally piotocted A pei&on is bv statute guilty of a 
misdemeanour who wilfully and maliciously or contemptuously (1) 
disquiets or distiiibs any meeting or congiegation of persons 
assembled for religious woiship, 01 (2) distuibs 01 molests any 
pieiicher or peison there olliciating, or any person present (6) 

Tile punibhniont for this ofleiice on conviction at quarter 
sesBioiiB (c) IS a fine of ;£40 (d) 

945 A person is by statute (e) guiltv of a misdemeanour ( 1 ) who 
by threats or force obstructs 01 pievents, or endeavouis to obstiuct 
or prevent, any clergyman 01 other minister from celebrating divine 
service or otherwise ofiiciating in any chuich, meeting-house, 01 
other place of divine worship, or in the lawful burial of the dead 
in any chuichyaid or other burial place, or (2) offers violence to, 
01 arrests upon any civil piocess, any cleigyman or other minister 
while so engaged, or about to be engaged, in such duties, or while 
going to or icturiuug fiora the poitoiniance thereof 

The punishment for this offence is imprisonment for two 
years, with or without hard labour (/) 

(a) Au oilendor Hub Btdtiiie may l>o arrested “ immediately and foith 

with” ll^ iu\ const il)lc,(hurchw irden oi anj otlim offiifi or any othci jioiBon 
pipsent wlw'u the ollenco is tominittcd (1 Mai srss J, c d, b 1) 

(h) J'Liies of ItoligiouB Woiship Act, 1812 {oi Goo d c loo), s 12 

(f) The indictment must ho found it quartei sessions, hut inav be lemoved 
hy retlintart to the Kiiif^’s liench Ihvision of the lligh Couit and tiicd thcie 
{R V IFinf/pv (1816) 4 M (SL b o08) 

(ti) riaroB of UebtrmiiB Woislup Act, 1S12 (d2 Goo 3, i luo) s 12 
The assoinhlios for relif^ious woiship allowed by this Act, and which alone 
woio piutcctod, wcie iiioohngs of Piotestants at plates diilv cortiQed and 
regi‘»teicd in the in unit r piostnbed (s 2), but Qiiiiktis’ mootings were not 
included Bv tlio KoligiouH Disabilities Act, 1846 (9 & 10 Vict c 59), s 4, 
nil laws then mfoioo against the disturbing of am meeting of poisons assombled 
ior loligious woiship peimitted by aiij foiraex Acts wore applied to all meetings 
whatsoever of peisous lawfully absemhled for that purpose Bv the Places of 
Worship Bogistration Act, 18o5 (18 «t 19 Vict c 81) a 2, places of public 
worship of iVotestant Dissenteis and of Homan Oatholus aierequued to be 
rertihed to the llogistrai-Goneial, this Act is ipplied to Jewish places of 
woiship by the Libeitvot Eeligious Worship Act, 18 jj (18 & 19 Vict c. 86), 
8 2 The otToiice of disturbing a lelimuus soi vice is also known as brawling, 
and may bo prosecuted under the Eoclesiastical Courts Jurisdiction Act, 
1860 (2i & 21 Vict c ii), B 2, which provides that any peison who is 
cuilty of iiotous violent or indecent behaviour in any church or chapel of the 
Church of England, or m auj chapel of any religious denomination, or in any 
place of worship duly rertih^ under the Places of Worship Eegistration Ao^ 
1855(18 d- 19 Vict 0 81), whether dunug the celebntion of divine service 
or at any other time, or m anv churchyard oi bunal ground, or who molests or 
disturbs any clergyman or minister authorised to minister therein shall be 
pmushable on summary conviction by a hue of £5, or imprisonment, without 
fine, for two months The- offence can be committed bv a clergyman who acts 
in a violent or indecent way in his own chuich or cnurchyard {Vallaneey v 
Fletcher, [1897] 1 Q B 265) It is no defence that the defendant m what ho 
did was only eseertmg a bon& fide claim of right {Aeher v Calcraft (1887), 18 
Q. B P. 607, see also Ketnett v St Faul'c {Dean and Chapin-), [1905] 2 
K B 249) 

(f) Offences gainst the Person Act, 1861 (24 A 25 Vict o 100), s. 36 

(/) Ihtd, The defendant may also be hned and ordered to find sureties for 
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946 Every person is by statute guilty of a misdemeanour 
pumshable by fine and imprisonment (1) who behaves in a riotous, 
violent, or indecent manner at any burial to which the Buiisil Laws 
Amendment Act, 1880 (^), applies, or (2) who wilfully obstructs such 
burial or any service thereat, or (3) who in a graveyaid delivers any 
address not being part of or incidental to a leligious service per* 
mitted by that Act, oi not permitted by any lawful authoi ity, or 
(4) who under colour of any religious service or otherwise in any 
such graveyard wilfully endeavouis to bring into contempt or 
obloquy the Chiistian religion, oi the belief or worship of any 
denomination of Chiistians, or the membeis or minister of any 
such denommation, or any other person (h) 

SuB-SiCT 12 —Offencet by Jesuits etr 

947 A person is by statute (i) guilty of a misdomeanour who, 
being a Jesuit oi member of any other religious older or society 
of the Church of Home, comes within the realm without a licence 
of a Secretary of State The punishment for this offence is banish¬ 
ment for life ( j) 

Eveiy such person is by statute (/i) guilty of a misdemeanour who 
within the United Kingdom admits any person to be a regular 
ecclesiastic oi member of any such order oi society, or administers 
any vow or engagement purporting to bind the peisoii taking it to 
the rules of any such order or society The punishment for this 
offence is fine and impiisonmeiit without hard labour. 

Any person so admitted commits a misdemeanour, and is liablo 
to banishment foi life (h) 

The above provisions do not in any way affect religious oiders 
consisting of females bound by religious or monastic vows (/) 

good bebavinni Tho ufTonco ih tnuble at quaitcr bosHiuiiH (Quuttir 8<'t>8iouB 
Act, 1842 (.■> A 6 Vi< r c 38), a 1) 

(g) Biuial Jiaws Amendment Act, 1880 (43 & 44 Yut 41), a 7, aee also 
■ 8, and title Bnnui. and CuFaiATioN, Vol Til, p 426 

(h) Ibid The offence is tnable at quarter sessions 

(*) Boman Catholic Relief Act, 182*1 (10 Goo 4, c 7), ss 29—71 An 
offender who has been seiitemed to banishment and is at laige in the United 
Kingdom after tho end of throe months from tht> senleiic e is liable to jioiiul 
seivitude for life or for not loss than three yiais, or to imprisonment with or 
without haid labour foi not more than two veaiB(»6ifi , s 16) As to not obeying 
a sentence of banishment under the Act, see hs lit, 10 It is doiibtl’il whether 

this off* nee can bo tried at quaiter sessions (see Quarter bossions Act, 1842 
(3&6Vnt c 38), 8 1) 

O) /hid, B 33 

(A) Ibtd, B 34 See note (»), supra 

(1) Ihd , B 37 There has been no conviction under the provisions of this 
shitute (see 72 v Kennedy (1902), 86 L T 7ii3) Any person can instilutoa 
piosecutiou under this statute (/2 y Kennedy, supra) The Act also imjiosos 
pecuniary penaltaes upon any person who without being authorised by law 
assumes the name of archbishop of any province, bishop of any bishopnc, or 
dean of any deanery m Kngland or Treland (thtd , s 24), and upon any Rom in 
Catholic ecclesiastic, or Jesuit, or monk of any other religious order of the 
Church of Borne who exercises any of the ntes or ceremonies of tho liornau 
Cathohe religion or wean the habits of hie order, except within tho iisiul jilace 
of wotahip of the Boman Catholic religion or in pnvate bouses {tind , s 28), 
but proceedings to recover these penalties can only be instituted by the 
Attorney-General (i3id , B 38) 

Id September, 1908, the Government, m the mtorest of order, requested that at 
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Sect 3 —Offences by and in respect of Public Officers. 

Sub Secp 1 —Ihailoanre of Official Jn/ormatim 

948 A person is by statute (m) guilty of a misdemeanour who 
('!) for the purpose of wrongfully obtaining information enters any 
part of a fortress, arsenal, factory, dockyard, camp, ship, office, or 
other like place belonging to the King in which pait such person 
IS not entitled to be, or (2) for the like purpose, when lawfully or 
unlawfully in any such place, either obtains any document, sketch, 
plan, model, or knowledge of anything which he is not entitled to 
obtain, or takes without lawful authority any sketch or plan, or 
(8) for the like purpose, when outside any foitress, arsenal, factoiy, 
dockyaid, or camp, takes or attempts to take without authority any 
sketch or plan theieof, or ( 4 ), knowingly havmg possession of or 
contiol ovLi any such document, sketch, plan, model, or knowledge 
obtaincMl by means of an offence against the Official Secrets Act, 
1869 , wilfully and without lawful authoiity communicates or 
attempts to communicate the same to any peison to whom it ought 
not 111 the interest of (he State to be communicated at that time, 
or (6), having been intrusted in confidence by an officer under the 
King with any such document, sketch, plan, model, or infoimation 
relating to any such place or to the naval oi militaiy affaiis of His 
Majesty, wilfully and in breach of such confidence communicates 
the same, when in the mteiest of the State it ought not to be 
communii atod 

The punishment for any of the above offences is imprisonment 
with or without haid labour for one yeai, or a fine, or both (n) 

949 A peison IS by statute (o) guilty of a misdemeanour, 
punishable in the same way, W'ho, having possession of any such 
dodimeiit, sketch, plan, model, or mformation lelating to any 
fortiess, aisenal, factoiv, dockyard, camp, ship, office, or other like 
place belonging to His MajesU, or to His Majesty’s naval or mihtaiy 
afiairs, in whatever manner the same has been obtamed, wilfully 
communicates it as afoiesaid. 

950 A peison is by statute guUty of a felony who commits 
any of the above-mentioned offences (1) intending to communicate 
to a foteign State any information so obtained by or intrusted to 
him; or (2) if he communicates the same to any agent of a foreign 
State 00 

The punishment for such offence is penal servitude for life or for 
not less than three years, or imprisonment with or without hai^ 
labour for not more than two years (q) 

a procesBioD oontomplated m oonneotion with the Eucharistic Confess in 
London, Boman Catholic vestments should not be worn or any ^man Catholic 
religious ntes praotued in the streets, and the wearing of the vestments and the 
carrying of the host m the streets were consequently abandoned (Annual 
Begister, 1008, p. 196) 

OfBoial Secrets Act, 1886 (62 & 63 Tict c 52), a 1 (1). 

^) Jbid. 

fc) 76td,al(2) 

Q) IM Fena^ Servitude Act, 1891 (64 A 66 Yict o. 69), i 1. 
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951 A perscm who by means of his holdmg or having held 
an office under the King has lawfully or unlawfully obtained posses¬ 
sion of or control over any document, plan, or model oi acquiied 
any information, and who at any time corruptly oi coutiaiy to his 
official duty attempts to communicate such document etc to any 
person to whom in the public interest it ought not to be Uion 
communicated, IS guilty of a breach of official tiu8t(i) 

If such commumcation is attempted to be made to a foieign 
State the offence is a felony, and the punishment is penal servitude 
for life, or for not less than three years or imprisonment with or 
without haid labour for not moie than tao years In any other 
case the offence is a misderaeanoui, and the punishment is imprison¬ 
ment with or without hard labour for a year or a fine, or both ( 3 ) 

952 This piovision applies to a poison holding a contiact with 
any depaitmcnt of the Government 01 with the hoJdei of nn\ office 
under the King as such holdei, wheie such contiact involves an 
obligation of seciecy, and to any person omplovod byanvpeisoii 
holdmg such a contiact who is under a like obligation of seciecy, as 
if the peison holding the contiact and the poison so employed wuio 
holders of an office under the King (t) 

953 Any person who incites another poison to commit an 
offence undei the Official Secrets Act, 1889 (a), is guilty of a rais- 
demoanour, and on conviction is liable to the same piinishmont as 
if he had committed the offence (a) 

The Official Societs Act, 1889 (ft), applies to all acts cominittcd in 
any part of the King’s dominions and to acts committed by Uiitisb 
officers 01 subjects elseii here (6) 

Sub Sfitr 2 —Ertfirium 

954 A public officer is guilty of extortion wbu fiom an irapi opor 
motive and under colour of office, takes from aiu • laon any ruoiif y 
or valuable thing which is not due fioru such pel sou at the time 
when it IB taken (c) 

Extortion is a common law misdemeanour, punisliable by fine, or 
imprisonment without hard laboui, and removal from office (d), and 
IS triable at quarter sessions (e) 

955 To constitute the olfence ot extortion theio must be a 
guilty mmd, i e , an intention to obtain some payment 01 adviintigo 


Official Seciets Act, 1889 (52 & 65 Vict 0 52), s 2 (1) 

Ibid , B 2 ( 2 ), Penal Servitude Act, 1891 (54 A 65 Vict c. 69), b 1 . 
Official Secrets Act, 1889 (52 & 53 Yict c 52), » 2 (3) 

(u) 52 & 53 Yict, c 52 

(a) Ibtd ,83 

(b) Ibid The consent of the Attorney-Oenerdl to institution of procoeain^'s 
IS necessary {tbtd , a 7) Aa to place of tnal, see p 278, ante Such 
are not triable at quwter sessions (Official Secrets Act, 1889 (62 A 5/ 


tict 


C. 52). 8 6 (3)} 

(c) Co Litt 368b, Ihvev Afanirtf/Aai»(1550), 1 Plowd 00,68 Astoexlortion 
by^eatB to accuse of a crime, see p 666, jtoBt 

(d) Bao Abr tit l^tortion . 

ff) See jB T Logged (1718), 1 Stra 74, Quarter Sessions Act, 1812 (■> A 6 Vict 

c 38), 8 1, Co Litt 368 b , 8 Co Inst 149, 1 Hawk P. 0, ( 27, h 5 
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to which the offender knows he is not entitled A mere mistake in 
demanding or receiving a fee does not constitute extortion if) 

An officer who takes a reward which is voluntanlj given to 
him, and which it is customary to give for the more dihgent or 
expeditious performance of his duty, is not guilty of extortion ig)i 

The fact that the defendant has handed over the amount 
extorted to his superior officer is no defence (/t) 

966 Any sheiiff or other officer of the King who takes any 
reward to do his office is to yield twice as much and to be punished 
at the King's pleasuie (i) 

967 Any sheriff, under-sheriff, bailiff or sheiilFs officer, or any 
person employed in levying or collecting debts due to the Giownby 
process of any court, or any officer to whom the return or execution 
of writs belongs, is by statute (k) guilty of a misdemeanour, if he 
takes or demands any money oi leward under any pretext whatever 
other than the fees allowed by law 

The punishment for this oflence is a yeai’s impiisonment and a 
fine (2). 

968 A coioner is by statute (m) guilty of a misdemeanoui if 
he acts extoitionately oi coiruptly in his office, or if he wilfully 
neglects his duty or misbehaves m the dischaige of his duty 

The punishment for this ofience is impiisonment without hard 
labour and a fine (m) In addition to any othei punishment such 
coroner may be adjudged by the court befoie which he is convicted 
to be removed fiom Ins office and to be disijualihed from acting as 
coioner (n) 

969 Clerks of assize, clciks of the peace, cleiks of the couit, 
or their deputies or officeis aie by btatuto {o) guilty of a 

(/) fff V Hangar, Grant d. Cu , [1892] 2 Q U 3,17, C A , Shvjqim'v Nathan 
rf Co , [1892] 1 Q B 243, 2o0, Wwljmd's iMate iTiatt^e) v Lny, [1892] 1 Q B 
772, C A, 

{q) Btic Abt tit Extol tion , i Co lust 149 But it will, it is submitted, be 
otheiuiHo if ho is forbidden by statute to accept any sum in addition to bis 
legal fens 

(h) It V Higgma (1830), 4 C & P 247 But it mav be an indication as to 
whether or not theio was an intention to extort more than the dnh ndant knew 
was due 

(«} Statute of Westminster the Fust (8 Edw 1), c 2() (1273) 

(*) Sheiiffs Act, 1887 (30 & 61 Viot c 66). e 29 (2) (b) 

(/) Ibxa He may also be punished as for contempt of court, and he is also 
liaoie to forfeit £200 to the person aggrieved and to pay aU damages which he 
mar have suffered (t6td ) Too offence is triable at qua^r sessions 

In the case of a county court registrar, baihff, or otficer charged with exto» 
tiou or miBoonduct the oountv couit judge may inquire into the nutter in a 
■unuuaiy way and moke an order for repai ment of the money extorted and such 
damages as he thinks just and also fine the officer a sum not exceeding £10, and 
any such officer who wilfully and corruptly exacts or accepts any fee or reward 
other than the fees which are duly allowed may be declared for ever incapable 
of being employed under the County Courts Act, 1888 (51 & 62 Viot c 43), s 61 
See title Ootwtx Couets, Vol VIII, p 424 

(m) Coronets Act, 1887 (60 & 61 Vict c 71), ss 8, 17 See title Coronebs 
V ol Vm, p 232 The offence is triable at quarter sessions 

(n) Jhtd . 8. 8 

(o) QboI Fees Abolition Act, 1816 (65 Geo 3. o 60), ss 6,9, Gaol Feea 
Abolitiou Ac^ 184^ (8 & 9 Vict o. 114), B. 1. 
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misdemeanour, if they exact fees horn piisoners \vho are acquitted 
or discharged 

The punishment for this offence is imprisonment without hard 
labour and fine(j>) 

960 Gaolers who exact from a piisonei any fee oi Riatinly for 
entrance, commitment oi discharge, or who detain him in custody 
for non-payment of any fee or gratuity, are punishable m the same 
way(g) 

Sru Si CT 3 —Ojtpreaaum 

961 Any public officei is guilty of oppression if while exercising, 
or under colour of exercising, his oOice he inflicts upon any person 
from an impiopei motive any illegal bodily harm, impribonraont, 
or any injuiy otliei than extoition (i) Oppiession is a mis¬ 
demeanour at common law (s) 

The punishment for this offence is ira’prisonmont without hnid 
labour and a fine («) 

A public ofticei is not guillv of oppiession if ho acted in 
good faith, in the belief that he liad the legal light to do 
the act in question, and without any uiteiitiou to act coiiiiptly 
or oppiesaively (m) 

Ip) Theso offonces aietiiahle at qiiiiitor sessions 

( 7 ) Gaol Fees Abolilion A(t, IS] j (55 Ofo 3, c ftO), r 13 As to oxtoition 
hi gaolpTH and uthrrB from piibouorH arrestod on onil pjocoss and tho Hummnry 
rodroea to bo given by tbe civil louits, ace Dobtois Inipnsonment Act, 1768 (32 
Goo 2 c 28), «s 11 , 12, and see A v fo/itn (1721) 8 Mod Jiop 22 fi Prison 
officors aro lorbidd n to roi oivo nnv inou< 3 or gratint}'from a piiHonor or any 
libitoi (Piison Aft, 186.> (28 & 20 ^iit ( 12 ti), s 20 , Schi'd J , t Oo) (’Jorks 
and officers of tho lligb Couit are lorbidden under heavy poi iininiv poiialtins 
to demand or receive any gratuity or rc'ward for doing 01 fuibfaring 0113 thing in 
relation to their office (Common Law Coiirth Act, 18>2 MS A !(> \iit i 7o), 
e 26), rel'iting to officers of tho common law com to, m t Conit of Clmnff'iy 
Act, 1852 (15 A 16 "Vict c 87), s 1, to officers of the t'ou i of I'liuncfiy The 
jvonalt^ and mode of rcioveiy differ in each case, and it i< not eliMi how thesn 
statutes could he ipphed in tho case of officoisof the High lomt Clciksto 
justices are liable to fortr it £ 20 , if they demand or rocr ivo any gieater f( f s than 
those to which they aie entitled (Justices Chrks Feis Aft, 1751 f26 Ofo 2 , 
c 14), s 2) There are similar penalties in tho cbho of a flirk of tho peine 
(Clerks of the Pence (Pecs) Act, 1817 (57 Geo 3, r 91), s 2, Summary Juris- 
dietio Act, 1848 (11 A 12 Vift e 43), s jO] An oliicf i or wirvant apjKMntnd 
or employed unihr the Public Health Act, 18<5 (48 A 49 Virt c 55), who under 
colour of his othco exacts or accepts any fee or reward other than his projier 
salary, wages, and allowances, is mcapable of afterwaids holding any offifo 
under that Act, and is liable to forfeit £50 to any person who may sue foi it 
(tbtd , 8 19^ The section does not apply to extra payment by a public autbo 
■ity to its officer for extra services (Edwards t Salnum (1889), 23 U Ti 1) 541, 
C A ) An action to recover the penalty cannot be commenocfl without the 
written consent of tbe Attorney General (Public Health (Officers) Act, 1884 
(47 & 48 Viot c 74), s 2) 

(r) Stephen, Digest of the Criminal Jjaw, 88 , Boo Abr tit OffiifR and 
Officers, N 

(«) 4 B1 Cora 140, A v Oiry (172**), 8 Mod B«p 45 , £ y WtHiantii, It y. 
2)avt» (1762), 3 Burr 1 517 

(t) This offence u tnable at quarter sessions (Dickmson's Quarter Sessions, 
6 th ed., 432) 

(tt) A y YouTia (1758), 1 Burr 657 , A ▼ Batjltt (1762), 3 Burr 1518, A v. 
Jackson (1787), 1 Term Hep 663, A ▼ Borron (1820), 3 15 & Aid 4 42, A y. 
Badger (1843), 4 Q B 468, 474 


Bbot 8 
Offenon 
by and la 
respect of 
^Uio 
Officers. 

Qaolen 


Oppresstoa. 



484 


Cbiminal Law and Procedure. 


Bbot ? 

Oflisnces 
by and in 
respect of 
Public 
Officen. 

Bnbery at 
elections 


Bribery of 
judges etc 


of Privy 
Coiincillois 
etc* , 


of minislennl 
officers, 


of members 
ttc of public 
bodies. 


Stib SrcT 4.— Bribery of PuUte Officeri. 

962 Bribery at the election of members of Parliament is an 
indictable misdemeanour at common law punishable by fine and 
imprisonment (x), but this offence and those of personation, treating, 
undue influence, and similar corrupt and illegal practices at parlia¬ 
mentary elections ai e now usually punished under the provisions 
of vauous statutes which have been passed for that purpose (v) 

Bribery at municipal elections is indictable at common law (z), 
and IS also punishable by statute (a) 

963 A judge, magistrate, oi other judicial officoi who accepts 
any bribe oi iew<»rd offeied m oidei to influence him in anything 
done in the conduct of his office is guilty of a misdemeanour at 
common law 

A pel son who offeis or gives such a biibe or reward is guilty of a 
like niisdomeanoui 

The punisliraent for the offence is fine and imprisonment 
without haid labour, and if the offondei is a judicial officei, loss of 
office (jl>) 

964 A pel son who attempts to piocuie an office by offering a 
biibe to a Piivy Councilloi oi Minister of the Ciown is guilty of a 
misdemoanoui at common law (c) 

965 Evoiy poison is guilty of a misdemeanoui at common 
law who bilbos a ministerial officer oi, being a miuisteiial officei, 
accepts a biibe, wheie the object of the bribe is to induce such 
officer to do, or to omit to do, any act which to hia knowledge is 
m violation of his official duty (d) 

966 Any poison is by statute (c) guiltv of a misdemeanour who 
by himself oi in conjnnotion nith an^ othci poison (1) corruptly 
solicits or lecoives oi agiccs to receive foi hmiselE oi any other 
person any gift, loan, fee, lewaid oi advantage as an inducement to 
any member oi servant of a public body (/) doing or forbearing to do 

(t) J? V rut (1762), 3 Burr 1335, 133S, 1339 l*3ven an attempt to hnbe 
was so indictable (/f v Vaughan (llb9), 4 Buir 2104, 2500), os to bnboiy of 
jurois BOO p 489, poit 
(v) See title Eleottons 
(z) It V Plymptm (1724), 2 Ld Baym 1377. 

(o) Bee title Eelctions 

(M Boo Abr tit Offices and Officeis, N , 3 Co Inst 145, 147 , 1 Hawk 
P Cf, c 67 Bribery is not tniblo «it qmrtor sc‘>sion8 except briberj under the 
Public Bodies Corrupt Piactices Att, li>89 (52 & o3 Viot c 69), see note (</) on 
p 485, |K«f • 

u) B > Vaughan (1769), 4 Biiir 2194 

\a) Stephen, Jligest of tlio Cnnunal Law, 96 , Fifth Beport of Cnmmal Law 
Commissioners 1840),p 47,B V J7niZe(1798i,cited 1 East,atp 183 Astobnbeiy 
of members of corporations and otheis, see a v TivtrUm (Mayor) (1721), 8 Moi 
Bep 186, B V Staiard (1881), 2B A Ad 12, j? v Xonewter (1890), 16 Oox, 
0 u 787,88 to biibory of police constables, SCO Lie ensine Act, 1872 (35 & 36 Vict 
c 94), 8.16 (3), hTotropehtan Police Act, 18J9(2&3Vict c 47), s 14, County 
Pobce Act. 1839 (2 & 3 Vitt c. 93), s 12 , ChMm v Bolland (1886), 50 J P. 197. 
(e) Public Bodies C’onupt Practices Act, 1889 (52 ft 63 Yict c 69), e 1 
(/) The expression "pubhe body” means a county or borough council, 
also any board, comlnissiDners, vestry or other body havmg power to act Under 
any Act relating to local government or the public health, or the poor law, or 
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anything m respect of any matter or transaction whatsoever, actual 
or proposed, m which such public body is concerned, (*2) corruptly 
gives, promises or offeis to any person, whethei loi the benefit of 
that person or of anotlicr person, any gift etc as an inducement 
to, or reward for, or otherwise on account of any member, o&cer, 
or seivant of a public bod> doing or forbearing to do anything m 
respect of any matter in which the public body is concerned 

The punishment for this offence is impiisonment foi not more 
than two years with or without hard labour, or a tine of X500, or 
both(^). 

Sub-Seot 5 —Bteach of Trttat etc hy Pubhc Officer, 

967 Any public ofBcer is guilty of a common law mis¬ 
demeanour (h) who commits a bieacli of trust, fraud, or imposiliou 
in a matter aflecting tho public, even although the same conduct, 
if in a private transaction, would, as between individuals, have only 
given rise to an action 

Tho punishment for this offence is fine and impiisonment without 
hard labour (i) 

968 A duly qualified poison who obstinatoh refuses to serve in 
a public office to which he has been appointed, if he has had due 
notice of tho appointment, is guilty of a common law misdemeanour 

The punishmeut for this offence is fine and imprisonment without 
hard labour (;) 

If such a peibon is out of tho country, provided he has not loft 
the countiy to avoid his appointment or the service, ho is not 
guilty But 1 e is guilty, eM*n if ho has paid an altiu native 
fine, except when the fine is lawfully paid in lieu of service (A) 


otherwise to adiuiiusLcr money raised hy rates under i. pnhlu Act, hut not 
any pubhc body as bu dcflaod existing olsovhero th ui m ho United Iviugdois 
[tbtd , 8 7) 

(g) Fubuc Bodies Corrupt Practices Act, 18S9 ^32 & 1*) Yich c 69), s 2, 
This offence is triable at quarter sessions, boo tUid , s 6 In addition the 
offender may be ordered to pay to tho public body tho amount or vitluo of tho 
gift or reward, and may be adjudged to be mcajiable of holding any piibUo 
office for seven years and to forfeit any surh oihed bold by him at the tiiiio of 
bis conviction Upon a second conviction for a like offeni e he ma>, in addition 
to the orcgoing penalties, be adjudged to be tor ever incapable of Lolding any 
public office ana to be mcapablo for seven jears ol liciug registered os an 
elector or voting at an election of a member to serve in pailiameut ui ul a mcinbi r 
of any public oodv If the person convicted is an officer or servant in the 
employ of any public body, the court before wliicb be is convicted may urdei 
him to forfeit bu claim to any compensation or jHmsion to which be would 
atberwue have been entitled {tlnd ) In the Pieveution of Conuption Aet, 1906 
(6 Udw 7, c 34), which is directed agaiust corrupt transartions with 
“agents,” the word “agent” includes a person serving under tho Crown or 
under any corporation or any mumcipal, borough, county, or distnct couik il, or 
any board of guardians 

{h) R T Benibndge (1783), 3 Doug (K B ) 327, 332 , and R v, Lehevp (17a6), 
ibid , p 332, n , J? V Jouea (1809), 31 State Tr 2(51, B v Baxter (1851), 5 Cox, 
0 C 302, 312 (where a form of an indictment u given), B v Martin 
2 Camp 268 , B v Dale (1852), Dears. 0 0 37. As to krceuies etc bj public 
officers, see pp 644, 654* wst 

liiu imence u triable at quarter sessions 

(j) This offence u triable at quartoi sessions 

(k) 2 Cbitty, Onminal Law, 260, A. v. Dennuon (1758),^ Ken} 259, JZ T* 
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If a public officer neglects to perform a duty imposed on 
him cither by common law or statute, he is guilty of a common law 
misdemeanour (2) 

The punishment fui the offence is fine and imprisonment and 
loss of office {in) 

Sub-Sect 6 —Sale of Offices 

970 Every person is by statute («) guilty of a misdemeanour who 
sells, purchases, oi bargains foi any office, commission, place oi 
employment in the gift of the Ciown or appointed by the Crown, or 
any participation in the profits theieof, oi the lesignation theieof, 
or who leceives oi pays, or contiacts to receive or pay, any reward 
or profit for any interest, solicitation, or recommendation concerning 
the appointment to, oi lesignation of, any such office, place, or 
employment, or who keeps any office for negotiating anj business 
lelating to vacancies in offices in any public depaitment (o) 

The punishment for this and foi the l.ist-mentioned offence is 
fine and imprisonment without hard laboui (p) 

971 Eveiy person is by statute (q) guilty of a misdemeanour 
who negotiates or otherwise aids or connives at (1) the sale oi 
piuchase of any commihsion in the King's regiilai foices , or (2) the 
giving 01 leceiving of any valuable coiisidciatioii in lespoct of any 
liromotion in oi letirement fiom such foices oi any employment 
tiicieiii, 01 (ff) any exclmngo made in mannei not authoiised 
undei the llegimenlul Exchanges Act, 1875 (/), and in respect of 
which any consideiution is gi\en 

The punishment foi such offence on conviction on indictment or 


IVijotfroH'(1TS 8 ) 2T(nnTlpp 7.11 II v Bnidet (1792) 4 Torm lloj) 77S , Jff v 
{182}), 1 11 .>85 A'^ to pr'isoii‘« ontitltd to iminumh fiom bervite 

111 a parochial ofli<c, boo Aidibold (’iinnnal I'lcuhn", 2 Ji(l cd , 1251 
{!) Sb'phon, Digest of tlio i''iiiniiul Jxiw 9(), It v Wijat (170.>), 1 Salk 
•3S0 Tho ]a:\ lequircs tliat, \iliclhoi a man sot ks a public oftn o oi la compelled 
to act opt it he ahould do hia bo'-t in that office and that ho must act in it 
with ordinary tilmnohs, judgment, and discretion A public officer who doe* 
not so act iH guilty of a common law misdcme mour, however honest and 
honourable Ins intentions may hive boon {// a I'lmietf (1852), 3 Slate Tr 
(JT s) 11, 510, li V Ai/ic (186S), (FinliHon’s Itfput 1868), 55, 58 ) 

(in) 1 Hawk P C, c 27, s 1 , 4 I3I Com 140 The offence is triable at 
quarter sessions 

(n) Sale of Offices Act, 1809 (49 Geo 3 c 1261 s } Vaiious offices are 
epoiihod in this Att and m the Sale of Oflnes Act, 1551 (5 A, (> Kdw 6 , c lb), 
to the offlci»s mentioned m which the Sale of Offices Act, 1809 (49 Goo 3, o 126), 
extends As to the construction ot these etitutts, see Iiopktns v Prescott 
(1847), 4 0 B 578, Orcieme v Wiouqhton (185o), 11 Exfh 146, SterryfK 
CTi^tort (1860\ 9 0 B 110 , Bamov R (1847), 2 Cox, C C 178 It is unlawful 
for anyone to ‘‘bu\, soil, let or take to feim” the office of under-shenff, 
bailiff, or any other office appertaining to the office of sheiiff (see Sheriffs Act, 
1887 (SO&.M^ict c 57 ), 8 2 ;} 

( 0 ) Sale of Offices Act, 1809 (49 (Jeo 3 c 126) ss 4,5 This is also a mis- 
IdemeanooT at common law (see R v Vauglmn il7b9), 4 Burr 2494, 2501 , R, 
T Pollman (1809) 2 Damp 229) 

(p) These offencee ue tnable at quarter sessions 

Am^ Act, 1881 (41 & 45 Vict c 08 ), s 155 The Act excepts the Army 
Fu^ase (jomxniBsionors (appointed under the Begulation of the Forces Act, 1871 
(34 & 35 Yict. 0 86 ) * 10) iind pc'rsons acting under their authoriU 
(r) 33 & 39 Vitt c 16 
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infoimation is a fine of £100, or impiisonment withoat hard labour 
foi BIZ months (s) 

Sub-Sfct 7 —Offeneea by Paittcular Officert 

972 A peiBon vrho has boen appointed to the office of parish 
constable is bound to serve, if he is resident within the palish, if 
he meiely caiiies on business within the paiish, but he has no 
dwellmg or sleeping-place there, he is not bound to serve (0 

973 It IS the dutv of a sheitfif to cause a prisonei sentenced to 
death to be executed, and if a sheriff iii whose custody thu < onvict is 
neglects that duty, be is guilty of a misdemoanoui at common law (u) 

Any sheiiff oi his nnder-sliei iff or oOicei is by statute (a) guilty 
of a misdemeanoui who conceals or lefuses to arrest any felon or 
leleases a prisoner who is not bailable, or is guilty ol any oiTineo 
against, oi breach of the provisions of, the Sheriffs Act, lbH7 {b) 
The punishment for this offence is imprisonment without h.ird labour 
foi a jeai and a fine, or, if the offendei is unable to pay llieliiie, irri- 
piisoument without iuiid hiboui for not moie than thico yeuis (<) 

974 An oveisecr of the pooi who does not j)iovule tor a paupei 
whom he is bound to lelitvo is giult\ of a common law mis- 
demeanoui {<!), a leheving officer who does not supply medu.il 
assistance to a paupei who needs it and a])plies foi it is also guilty 
of a similai misdemeanour (c), so is a gaoloi who ill tn ats a 
piisoiiei 01 allows a piisouor to escape (J) 


[a) Anii^ Act, 1S81 (41 A 40 Vict i oB), h If thu ulUiidui is an (itluui, 

he innv also he difliiiisMi*! coutt luurliul fioui the set mi u {lOtil J Thu olFcnci] 
IB tnahlo at ([uaiUr scisious 

S li \ Adlard (IbJo) 4 B AC 77J It ib fuihinittod that the naiiio rule 
les m the ca«e of every ufhee the diilios ot whuh rtiju n» to he iiuifoimud 
in*per«on (see Ihnnr v jlfarf»/r (1828), B B AC fail) 4- to the inothud of 
appointmeut of a paiiih coiistuhln m casts whfre they Irla^ ull ho appoiiilid 
and as to his obli>;ition to si'rcc tiiilibs he can find u Hulwtituio see the Biiisli 
Constables Act, 1S72 (,15 A dh Vict c 92), ss 2, 1 Spiiiul loiiHhihlis who 
lofuse to serve wlun diilv uppomted by two or more justices aro liable on 
summary conviction to a lino of £5 (Special Oonsiahlcs Act, 18il (1 A 2 Will 4, 
c 41), 8 8) As to Hpcci il coTibtahh s in bnioughs, scle Muiiuipil Coipoiutiuiia 
Act, 18S2 (45 A 46 \ict ( 50), ss 194 196 
(«) l£ / Antrobui 2 Ad A Ll 788, 798 Iho otTenco ih Inablo at 

quarter KcsHions 

(a) bheriflM Act, 1887 (jO A Vnt c 55), s 29, and seo title SuLums 
BAXLlFia 
(5) Ibid 

\e) bhiiiffs \ct, 1887 (50 A 51 Vict c 55), s 29, ho may also bo punished 
fpmmurily by the llif^h Court and certain othm courts (see sub-s 3; Pro¬ 
ceedings by indictment or to recover pcnalheN must be commenced witliin two 
years ^ub-s ih and a summary prorcidiug before the end of the next sitting') 
of the court Thew) offences are triable at quarter session* 

(d) R V Meredath (1803),Buss. A By 46 see aluo It v Pavia (1764), Siv If>3 
Pecuniary penalties are provided for the n fusal or neglect by an ovorsei r of the 
poor to make out and deliver proper lists of parluimentary votors, and hi cannot 
M indicted for such refusal or neglert 'Parliamentary Voters liegistration Act, 
1843 (6 & 7 Vict c 18), 8 31,^ V /fa//, [1891] 1 Q B 747) See title Bi wilows 
W R r Curtu (1885), 16 Cox, C C 746 

(/) 1 Hawk P C, c 27, B 2 Those offences may be tried it quarter 
sessiona As to neglect of duty by a coroner, see p 482, an(«, and title Coronebs, 
Vol Vlir , p 2ol 
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Criminal Law and Procedure. 

975 A soldier is ainenablo to the criminal law to the same 
extent as any other siihjeet, and is punishable by the ordinalj 
courts having a criminal juiiadiction (fj) 

Any ollicer is by statute {h) guilty of a misdemeanoui who (X) 
neglects or refuses on application to deliver over to the civil 
magistrate any ofiicei or soldier under his command who is accused 
01 convicted of any offence, or (ii) wilfully obstiucls or neglects or 
refuspB to assist constables or other niiniateib oi justice in appre¬ 
hending any such ollicci or soldier 
A soldier m a hubordmate position is not, it would seem, 
cnrainally responsible for the consequences ot obejnig the oideis 
of hia superior olticir whose orders ho is bound to obo}, provided 
those orders are not having regaid to tlio occasion upon which they 
aie guon find (^iceulod, manifestly illegal(i) 

Any oliicer u bj statute (A) guilty of a misdemeanour who 
qiiaiLeis or cansoa to be billeted any soldier or hoi so otliorwise 
than as the Army Aft, 1881, allows (0 
The pumsbment for this and foi the last-niciitioncd oflenco is 
fine and im^nisonment without liaid labour (m) 

976. All) person oniplo)ed uinhr the Post Ollice is by statute (n) 
guilty of a nii''Unii moui who (ontiai) to his duty opens, oi 
procuiesoi sulleis to bo op» nod, oi who wilfullv dotciins oi dcl.i)S 
oi pi Of mi's oi bufloi*' to 1)0 (lel.uiud oi diLntd, anv postal pacUtt 
in com tc ot transmission b) post, or who (lisclosci> oi mtcicopts 
tiio eoiib nfs of a tologiani 

The pmii^'liiiieiit for such offenco is iripiisoiiment with or without 
haid J.ibour or a line, or both impii'.ojjincnt and hue (o) 

All) poison who has filhtial aulies coiiiief ted with the Post Oflice, 
01 who 18 acting on bolmlfot the Postimistei-Cieneial, isb) statute (p) 
ginll) of a inisdcineauour,it tontiaiv to bis duty he disiloses or in 
an) w.i) makes Kiifiwn oi inleitipts the contents or an) pait ottlie 

(v) Arm) A(t IfiM (It & 4u \ut c >) es 41 (b), 141 (It, (,*) Aa to tourtu 
ni'iitioJ, too titlo t'oUKls, p lUi, ante, mid ua to “inarltul liw,”bcd p 104, 
aiiO 'filonhu V A-O oy A^a<a(, [1007] A <’ OJ, 1* L 
(A) 

(i) 1 Stoplim, llistmy of tho Cnimnal Ijivi J04, li v Tiatutr (ldf>4), 
4 1'’ iS, F lUt» 111, It V lJuhliiiison (1801','M ox U fflo, Ketg/tli/\ hdl 
(IS00\ 1 F & F Tfii 

(k) Army Aot, 1861 (It A. 40 Yi't o i>81 8 111 Several mn.or on'oucea 
oonntHted with billoting nro mule ptiinshiblt !•> the Act b) liuo upon summary 
ooiivictioii (see tlnd , 109 aud 110 

(0 14 A 4& Virt < oH 

(fM> lUesfl riffemes ore tri iblo nt quarter sessions • 

(n) Post Ihlue Vet, 1908 (6 1 dw 7, o 46), s 5G This doea not extend to 

opoiung or do]ii}]ne: a }><>8tal packet retomed for want of a true directiun or 
b^uae the addiuMioe la dead or cannot be found or refuses to receive it, or 
to the (filing or dotaumig of a postal packit under the authority of the A(t 
or m obedience to an express warrant of a Secretary of {tUd) Tho 

expreesion " postiU packet” includes everyjiacket or article transmissiblo bv 
post, and also a telegram (tind , s 89} Tlus offence is triable at quarter 
sesBions As to the pmubhineDt on summary couvietion of Fust Oflboe officials 
for ueghgence drunkeimeas ot other misi o idiict, see e ot 

(o) iAta. As to stealiiig or embei/rli.ig bj Post Oflice senauts bee pp 644, 
654, post, 

\p) Telegraph Act 18os ^ji a J2 Yict c 110), s 20 
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contents of a telegiaphic me8Rap;e intiusted to the Postmastor- 
General for tlie purpose of transinismon 

The punishment for this offence is xmpiisonraout \vithout bard 
labour lor not more than Uelve calendar months (<;) 

977 Any commissioner or collector or officoi oi poison em¬ 
ployed m relation to the Inland Revenue is by stfituto (») guilly of 
a misdemeanour who asks for oi leceives any sum of money or 
recompense or any promise theieof, oi oiiiois into any collusive 
agreement to do, abstain fiom, conceal, or oonnne at any act 
whereby the King maj be defiaiided 

The punishment foi tins oflenee is a fane of i‘500, and on 
conviction the offender becomes incapable of over holding any 
office under the Cro^\ n (s) 

978 Anj collectoi of Inland Revenue is bj tlalute guilty of a 
misdemeauoiii (<) who neglects to keep and icndoi the prescribed 
accounts of sums received by him 

Any collectoi or any pci son appointed to be an officer and 
employed in relation to dnlies of e^ccise is by statute (a) guilty of a 
misdemeanour, if he tiades in any goods subjeot to any such duty 
01 18 concerned in any businosH subject to any Uw of ovciso 

BncT 4 — Off'ences lelalinq to the Adnnnutiation ttj JasUce (b). 

SUD-Ssci 1.— 1< mhiaicm 

979 Anyone is at common law guilty of the misdemeanour of 
cmbiacoiy who attempts to (oiiupt, infltieiiLe, oi instruct a jury oi 
to incline them to f.uoui one side mom than lliootliei, wlieffiei by 
money, promises, letteis, tbieats, or persuabion, oi l>y any otlmi 
means than by evidence and aiguments in open court at the trial 

To give jmors money aftei tbeir verdict is an act of embracuiy, 
thougli theio was no pievious piomiso to pay it 

Tbe offenco may be cominittod as well by ono of the jury as by 
a paity to tbe cause or any peison acting on his belmlf(f^ 

Evciy poison is at common law guilty of a misdemeanour who by 
impioper means piocureshimself oi otlu is to be sworn ujion ajiiiy 
for the puiposeof giving a veidict favourable to oii(> of tbe pin tn s (d) 
or induces a juror not to ajipoar (e) 

{q) Tdeijiaph Act, 186b (.Jl A 32 Vut c 110), a 20 This off<n(o is tnuWo 
at quarter s^'s-ions 

Inland lievenue It<<gulatioa Act, 1890 (i j A 54 Viot c 21), a 10 

0 Ibid , 8 14 (2) On ofinviction the ofTendwr bpooincs disrpiahficd fiom 
holding any ofijce undoi the Ciown Ue would also, it seoms, be liable to 
fine and imprisonment 

(а) Ibtd , 8 7 The punislunout, it seems, is tinprisonment, and the olTnuder 
forfeits his office and becoinf'' incapable of ever holding nuy office relating to the 
excise {ihvl) Ciww'c, vvbctbcr this and the two last mentioned ofToiuf's are 
triable at quarter sessions (Quarter fipssions Act, 1812 (5 & 0 Vict c 'Jb), s 1) 

(б) As to corruption of judgtt-, see p 484, ardt 

(<•) 1 Hawk P O , c 27, ss 1-i See slat (1510) 32 Hon 8, c '», « 8, and 
the Junes Act, 1825 (6 Oen 4. c oO), s 61 

(d) 1 Hawk P C,c 27, 84, R \ Optt (1670\ 1 Saund 301, v. CccA 
(1620), Hob 294 

(«) 1 Hawk P 0, 0 . 27, • 6, ▼ Cotk, • 
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The punishment for this and foi the last mentioned offence u 
fine and imprisonment without Laid labour(/*) 

Sui.-Seot 2 —Perjaiy 

980 A peison is i^uilty of the common law misdemeanour of 
ptrjuiy ig) who in the couise of a 3 udicial proceeding before an 
authority of competent juiisdiction makes upon oath or affirma¬ 
tion a statement which is material to the matter in question in 
such proceeding and is false to the knowledge of the person making 
it or 18 not known or believed by him to be tiue I/tj 

The punishment by statute foi wiliul and con apt peijuiy is penal 
servitude for not morn than seven nor less than ihiee years, or 
impiisonmout ^vltll or without haid laboiii fot not moie than two 
yeai8{?) 

Childion of tendei jeais aie nndci ccitiin cncum&tances allowed 
to giVG evideuoo without being swoin, hut in such a case they aie 
liable to bo punished foi poijiuy on bunimaiy conviction, if they 
give false evidence ih) 

981 The oath must have boon taken in a judicjal pioceeding or 
inquny, hut not ncccssaiily in a then pending litigation, if it is 
taken in the iisuil coin so with a view to and foi the puiposes 
of litigation [g) 

982 The making of a false stitemcnt on oath etc does not 
amount to poijuiy iinlohS the oath etc is taken hefoie an aiithoiity 
having competent jurisdiction, le, befoie a person having legal 
authoi ity to administer it, and in a court having juiisdu tiou over the 
matter which is in question in the proceedings in whicli the oath or 
allitmalion is tiiKi ti {h) 

( /■) 'I’lu'so oOi ici's aie, it seoinH triable at qiiaiter srSHions 
( 7 ) Ah <0 otbi I fuleo oaths and declaiations, see p 497, “poH 
{h) 1 II iwlv V (’ < -'7 s 1 , Stophon, DiROst of the Cnirinal Law, lOb K 
V Aiihit (178 1 ), I Teim hop (hI bS Astooiths and atBriuHi-ionH, Ke title 
Lviium I 

( 1 ) IViI iij Act, 17JS (2 (110 2 t 2.»k s 2, Poiial Servitude Act, 1857 
(20 A- 21 Vict ( J), 8 2, Penal Scivitudo A(?t, 1891 (54 A 55 Viot r 69), s 1 
Sec*/f V (7a«<rfi (1880), 5 Q B D 190, (mtroy Jt (1881), 6 Apji Ciis 229 
Peujury iH not tnablo at quarter sewons ((hiaitcr oo^-siohh Act, 1842 (5 A b 
Vict t 38), B 1, A’ V Jfai/ve* (182j 1, itj A M 296) The oommon law 
puniehinent was hne and inipiiHonment (3 Co Tn>>t 161) 

(A) See l*-ovention of Cincdti to Chilclion A t, 1901 ^4 lldw 7, t 15), e 15 , 
Childicn Alt, 1908(8 Fdw 7, c b7'l, s JO and p 408, aefr 
(w) A'i «7 \ 7f (1849), 14 Q B A, Ex Oh , see also R v B'Site (1829), 1 

Mood AM 271 R v tnl le 1 ^food AR 128 Clendtnrung y (/VaJltif 

(ISttl, 1 Con A Law lb] Jr 1 , R v (18bb) L R 1 C C R 49 

Ji y Prc(Hi/(lsb7) L 11 1 C C R 71 IViteedings m an arbitration before & 
county comt judge under the Woikmen’s Compensation ket, 190b (b Edw 7, 
c 68), aio judicial jiroteedings, and a witness may be inilicted for perjurj in 
rowcet of laUe evidence given therein (R y Ocws/cy, [I909J1 K B 411,0 U A) 
(6) i3 Co Inst 166 , 1 Hawk P C , c 69, ss J, 4 In the following instancen 

it ku been held that a false.oath amounted to perjurr —R T Hvghrt (1844), I 

Cur A Eir o 19 (evidence before a grand jury), R v Hcane (18b4), 4 B AS 
947 (evideDce lieforea naval court-martial, as to which see now Nav^ Disciplme 
Act (29 ft 30 c 109), s 67, and as to armr courts martial, Army Act, 
1881 (44 ft 46 Vict c o8v g J26 (2)), A v MtUard (1853), Dears C 0 166 
(evidence on hearing of HummoDS for malicious trespass, the information not 
having been given on oath), R v /’/cteAcr (1871) L R 1 0 C B 320, R v 
Chugg (1870), 11 Coi, C C 688, R t Btiry (1869) Bell. C C 46, R T. 
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GoininiaBton«r8 for oaths maj admimstw oatha or taka affidavits 
for the purposes of any court or matter m England, including 
matters relating to the registialion of any insti ament, whether 
under Act of Parliament or otherwise (c), and false oaths taken 
before them are punishable as perjury (d). 

If a false afiSdavit is sworn abroad before a person authorised by 
English law to administer an oath (e), and is used m England, the 
deponent is guilty of peijury (/) If a false affidavit is sworn abroad 
before a person not so authorised (g), the deponent is not guilty of 
perjury, bat is guilty of a misdemeanour, if he uses such a false 
document in order to peivert the course of justice (/i) 

A person who makes a false promissory oath is not guilty of 
I)erjnry(t), noi is a juior punishable who gives a veidict contrary 
to his oath and the manifest evidonco(A) 

983 To support a charge of perjury it is necessary that the 
evidence alleged to bo false should have been material to iho issue 
or matter then uudoi the consideration of the court (1) Evideucu 


SimTiwfu (18<>9), Bell, C 1b8 (evidence of dofeniiant nn irregular or defective 
bastardy prooeediiigB in whub ho had appeared without objoctiug to irtegu- 
lant}) In tho toUuwing oiibcs it was hela that a false oath «lid not amount to 
perjury, not having been taken before an authority with lompetent jurisdic¬ 
tion — Ji V Rwington (18-11), 2 Mood 0 C 223 (oMdonta given in hankrapU'y 
proceedingo, there hcviug boon no good petitioning creditor’s debt to support 
the fiat), H V (1844), dQ B 493 (cvidtuieo given on tho hearing of a 

•ummone under the Oaino Act, 18 <1 (1 & 2 Will 4, c 32), there having been no 
information on oath which was thc^n a couilition x>roondont to the issuing of a 
summons, the authority of Jt v was, however, doubted in fl 

V JJuqhe$ (1670), 4 4 B D 614 , 628 630, 0 (J B, in which it was hi i 
that ii a poison is rightly oi wronglj brought in person Were justicos 
and a (haige of an uSenoe committed within their juiisdiction is then mode 
against him. they are acting within then jurisdictiou, and perniry mav he 
assigned upon false evidence given m tho oourso of such proueedingsl , It v. 
£ucun(1870), llOox.C C 540 (evidence given on a charge uuants 78 urtne High¬ 
way Act, 1833 (} & 6 Will 4, i 30), of furious ndiug tho justices having under 
that Act only power to line foi furious dnving, see i w, however, Wtlhanu v. 
fciw»*(187b), 1 Ex D 277). Jt v Clegif (166H), 10 L J’ 47 (evidonoe given by 
the defendant on the hearing of a summons against himself fur peruultiug 
gambhng, the defendant not bomg then a ooinjiotont witness on his own behalf 
and falsely protending that he was his own sou, see now CnmmalEvidence Ac t, 
1808 (61 & 62 Vict c 36), i 1), A v ifc>y(/<18S7), 10 QBE 213. C 0 E 
(where the defendant had been sworn before the registrar as a witness m an 
kcaminatiun in Wikruplcy, but (be rogistrar was not present in the room at tho 
tune when the alleged nlso evidence was given), Ji v Cohen (1816), 1 Btark 
dll (evidence given at the trial of an action brought by two plaintiffs one of 
whom died before the trial, whereby the action had abated, the proper suggestion 
not having been made on the record) And see title Oaths ahu Awihmatiosts 

(c) (Tomnussioners for Oaths Act, 1880 (32 Yict c 10), s 1 

(d) Ibid ,87 

(e) As to who are such persons, see Commisnionera for Oaths Act, 1889 (>2 
Viot e 10), 8 6. and U 6 C , Ord. 38, r 6 

Commissioners for Oaths Act, 1889 (32 Tiot c 10), s T.andseep 49i,pott 

J Mutgrave ^ A/edee (1816), 19 Ves W2 

Omealy v Newell (1807), 8 East, 364, 372 ^ 

L P 0,0 27, 8 3, f 0 , oaths required by law upon taking tertan 

riiaf. deponent will faithfully perfonn the dutme ot the 
Ik) Btuhtlft Case (1670), 6 State Tr 999 

(0 8 Co Tn«t 1 ^ 7 , 1 Hawk. P C , e 27, a. 8 Whethsv or not the evtdance 
allegad to be untrue was matenal is probably a qaestion for the judge, and not 
in me jury (£ v CbtirlHsy(1836), 7 Cox, C C 111,0 0 B (Jrj,A v. GMihm 
H U—IX * U 
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i» iBAtonal if it is of such ft nfttare as in any m,j to affsot direotly 
Of indirectly tilm probability ol anything to be determined by 
the proceeding (m) Evidence in any way afeetmg the credit or 
credibility of the deponent or of any other witness is material (n) 
Evidence may be material, although it was l^Uy madmissiUe 
and wrongly admitted (o) 

If the false evidence was as to a matter which was only collateral 
to the iBBoe, and which did not affect the credit ol the deponent 
or another witness, it is not material, and will not support an 
indictment for perjury (p). 


Hunt be 
Htalcincnt of 
fact 


984. The statement on oath must have been a statement of 
a fact and not a mere opinion ($) But whether or not the 
defendant hold ibe opinion which he swore he did hold, is a question 
of fact upon which an indictment may be founded (r) 

If a man wilfully and corruptly swearS to a particular fact without 
knowing at the time whether this fact is tiue or false, he is gmlty 
of perjury («) 

A ialbo statement does not amount to perjury, unless it was 
made intentionally with some degree of deliberation, and without 
inadvertence (t) 


(1861), Le ftCa 104,114, i? y (1849), 3 Cox, C C 636, 21 y 5o«iA 

tt'Twd (1H68), 1 F & F 366, Jt v (1K24), & £1 109), but there h 

eomo Aiithonty to tho contrary (eee R y Ooddatd (18G1), 2 F A F 361, R y 
iMvcy (1860), 3 Car dE Kir 26) 

(m) ] llnwk P 0 , c 09, R 8 , Stephen, Digest of the Cnmmal Law, 107 , 
R V Tyom (1807), I. K 1 C 0 R 107 

in) R V (/lOiion (1M»2), lie & Oa 10‘), R y 71niw,[1896]l Q B 797,0 0 B 
(all the eailior authoniies wero roforred to in thcBe cases) 

(o) R V (1851), 2 Den 302 , R t Utlfban, gvjtra 

(p) .lOo Tnst 107, 1 Hawk P 0 . c 27, s 8 , B y (1697), 12 Mod. Bep 

139. 142 , li y Murray (1858), 1 F & F 00, B y RoUen (1072), 12 (kir, 0 C 
106 In the lobt-nientioued case the defendant was indicted for perjory oom- 
mitted bofoto justices upon a ibnige by him against tiie prosecutor of using 
language cakulated to mate to the comniistuou of a breach of the peace This 
language was alleged to have been used m consequence of the cruelty of the 
defendant tow horse, and the assignment of perjury was upon the defendants 
oath that he hod connnitteil no act of oruolty to the horse, Meixok. J , after 
oonsoltation with Lvsn, J, hold that the defendant's words were merely 
collateral to tho issue before the justices, and ho directed on aoqmttaL In B y 
Dun*<(w (1824), By ft M 109, it was hold by ABBOTT, 0 J , that the defendant 
could not be indicted for perjury in bis sworn answer m a Ohancery suit for 

S ieafio performance m which he set np the {Statute of Piauds as a defence, and 
so denied the existonoe ol any yerbal agreement to the effect alleged m the 
bil1,'4ttiifl allegation being immaterial and irreloyant see also B y Bmueeh 
(1~9G\ Peake, Add Caa 93, and compare R y, Yatet (1841), Oar & M. 132 
{q) R \ Crr^piyay (1795) 1 Bep 2b0 

ir) Jffl/cr's Vau (1773), 2 W Bl 881, 886, B. y Pedlev (1764), 1 Leach. 323, 
1 Iluwk P 0 , c 27, s 7, n , B y SchUttn^ (1847), 10 Q. B. 670 

B V Mau bry {Bari ) (1796), 6 Term Rep 619, 687, and tlus appears to be 
thecaae cion though thejact weged be true, if the defendant did not know 
or bedieiie it to be true (3 Oo Inet. 166, 1 Hawk P 0 ,o 37, a. 6, Alim y. 
Het. 97 See B. y Betneus (1903), 67 J. P 3?^ 

(<) 1 Hmrk P C , 0 .27, B 3; see B y Londm (1871), 12 Cox, C C 30.0 G.B 
If the indiotment is lor perjury xn an affidavit which the defei^ant eigned os a 
maiksman.^ ft mact bafnor^ that it waa read over to hm befme ha swore it, 
ttnleas the jwiat states that it waa ad read oyer, u whidi case credit ii^ u ffia 
abaenoS of evidataee'to the contrary, given to the atatsment m tim jnsat'^B. *• 
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9S6» '!]l>o 9 r<n>on p^iwoofl «aniv>t be Joined m one htdictment snoe^ 
for peijor^, o£f^ea beii^ m its nature aeveral (u) <lfeiiNffi 

An mdiotmenfr may contain several aesigniuents (a) alleguvg 
different acta of perjury, and a conviction upon au\ one aseigmaetit . 
will be good (6). 

In an indictm^t for perjury or for taking a tahe oath or deoknra- 
tion it IB sufficient to set forth the substance of the ollence charged Tl!l»!!r' 
upon the defendant, and by what court or before whom the oath or Indiotmeat, 
declaration etc. was taken, without setting forth the pleading, 
indictment, or any part of any proceeding, or the commision or 
authority of the court or peison before whom such offence was 
comnutt^((). 

An indictment for perjuiy must, howeyer, show that the false 
oath was taken m a judicial proceeding and before a court of com¬ 
petent jurisdiction (d), but it need not allege m detail facts showing 
that the court had jurisdiction over the matter m question. 


//atfr^(1824),l 0 &F SaS, and Beo 72 v Pdrtcu*, Mujtra) If tho oXir^j^ falm 
fltatemeat vaa in a foreijim languani, it » aufbannttowititirtfaau F<ng’]iHh tmiia 
lation ui tho indutmont, alleging mat the defendant a« ore *' in aubatanre luid to 
the effect following, that is to say ” (72 v Thomat (1818), 2 Cur Kir 80(1). 
The fact that owing to an infomahty in the jurat or oUinr techuualiiy tbo 
affidavit could not have been usod will not prevent an indictment beingloundod 
upon it (72 V Hittlfi/, tupra, JiVl v Pitmtnt (1841), 8 M & W 317, fur 
Aij}£.RSON, B , 72 t Chriatian (1812), Car d. M. 388, 393) The offonoo » 
complete upon the false oath being taken, and the foot that no iiao was made of 
the affidavit and no proceeding foundiHl upon it is immaterial (72 v Groulry 
(1797), 7 Term Ilep 315) , ao also is the fact ihat the false evidence was rojw 1»«1 
aa inadmisaible or withdrawn (72 v PhtUpi>tt» (1851), 2 Don 302) In It \ ( an 
(1669), 1 Sid 418, it waa hold by tho court upon a tnal at bar that upon un 
indictment foi perjury ui an anawoi in (Jhnnuiry to which exccptioiia wore 
taken, whereupon a aocond anawer was put in giving explanatioiui, nothing could 
be aaaigned as perjury whicdi woa explained m thn aocond answer, lieoause the 
second anawer made that which waa at fust a perjury no perjury See tho 
observations of Lord Eldox, L C , on this case m AdimrdM ▼ (1813), 2 

Vea &B atp 258 In v ./one# (1791), Peake, 17, Iiord Kbnvox, OJ., 
held that in the case of an usaignmont of pcijiirr u^ion oral evidenco the whole 
of the defondant’a evidence should be pioved, for if in one part of hia evidence 
he corrected any mistake he had made in another part of it, it aonid not bo 
perjury, but \n R y Rowhn (1793), Feako, 170, the same judge held tliat if 
the alleged falM statement was an isolated anaaor, given m crods examination, 
and entirely unoonnected witli the original exkmiuabon, tho latter need not be 
proved See alao 72. v Rowley (18251, By & M 299, 72 v Muntm (1829), 3 
C ft P 498 

(tt) 72 V Philtpt (1731), 2 Stra 921, but it is otherwise in indictments for 
inibomation of perjury (72 v Rhodu (1703), 2 Ld Baym 886), and probably an 
indictment one count of which charges one defendant with psrjn^ mid another 
charges another defendant with subornation is good (1 Bosaoll on Crimea, 312, n 
gee fox such an indutoeot R v Onod/dUno (1842), C^r ftM 569) The mdiet- 
ment may charge diffment acts ot perjury in ^orato counts (Ctutro r It 
(1881), 6 App &» 229) 

(a) Hie ass^ment of perjury in on tndicbnent u tiie formal staiemont ot 
the alleged fatee evidance. 

E R V. Rhodea, tupra 

Criminal Proceanre Act, 1851 (14 ft 15 Vjct. c 100) au 20. 

J2.V. Aa«oB(l837),80.ftP 119, 72 v Cwrfwi(1843), 4 Q B 72 V. 
0mA(p(1842), Chr ft SC 302. Where an indiotmeoi mt perjury stated tliat tlio 
false oath bad bemi taken at quarter Mssioas upon the tnal of n oerddft 
indicfanent lor nusdeoieaiiour** ogmnst two petaons, it was held tbnt tbo tndiol- 
ttt for perjury was good, althmi^ it dia not state whet the rniademesaout 
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Gbuunal Law and Fbocedube. 

If the alleged perjury is m an affidavit ok statotoi^ declaration 
made before a eommisBioner to administer oaths, it is not suffioient 
to allege generally his authonty to take an oath, the ciroumstances 
under which the oath was taken should be set out in the mdiotment 
in order that tiie court may judge of the authority (e) 

The indictment must show, either by an expiess averment or by 
R statement of the proceedings or facts of the case, that the question 
to which the false statement related was material (/). 

The indictment must show either explicitly or otherwise what the 
material question was to which the alleged false statement related (<;) 

The indictment will be bad, unless it alleges that the defendant 
swore “falsely” The words “coiiuptly," “knowingly,” or 
“maliciously” are insufficient to supply the defect (ft) 

Although in an indictment for the common law oiTence it is not 
necessary to allege that the defendant swore “ wilfully ” (t), an 
indictment for perjurv, in ordei to satisfy the Perjury Act, 1728 (ft), 
must state that the defendant swore “ wilfully and corruptly ” (Z) 

986. To piove each assignment of jierjary there must either 
be (1) the evidence of two witnesses confirming each othei in 
substantial matteis, and dispioving the defendant’s statement alleged 
to be false (m), or (2) the evidence of one witness coiihimed by 
other independent and coriobuiative circumstances (n), or (8) 
evidence that the defendant has himself made a contradictory 
stalemeut on oath or in wilting, and also that such contradictory 
statement was true and that the statement alleged in the 
assignment was false (o) 

was or that tho coutt of quartei sessions had juiisdirtiun to try it (if ▼ 
Punning (1871), L K 1 0 0 It -90, see also li \ Don tin (1791), o Term 
Hop 311, J20, if V Callanan (ISio), 6 11 & 0 102, lawyy R (1851), 
17 a 11 496, VjX Ch) 

(t) H V McDonald (1905), 21 Cox, C C 70, jiet l>AUUiro, J , and see if v 
Nott (1S43), 4 Q B 768 

(f)Jlv /)oaf»n(179d), 6 Term Ilep 311 Jl8 if v Ntekvll (1630), 111 A Ad. 
21 24, A’ y (idU (1850), 4 Cox, 0 C' 430, if it does not do so, the defect 
uinnot hecuied bv amendment \U v Ilarvry (18oH), 8 Cox, C 0 99) 

{g) An avenneiit " that it became and was material to asceitam the truth of 
the matter hereuiaiter alleged to have been sworn to and stated by the smd J Q 
upon hu oath ’’ ib not a good averment of materiality (if v Good fellow (1842), 
Car AM 569) 

(ft) if V Cxfey (1852), 3 Car & Kir 317, if v i/aim (1622), 5 B & Aid. 
926 

(t) If T Cox (1770), 1 Leach, 71 
(ft) 2 Qeo 2, 0 25. B 2 

(0 fif V btevera (18261, 6 B A C 246 With regard to the form of oath it it 
•affluent to allege tbat the defonduot was in due manner sworn without stating 
the form of oath (A v M‘Carther (1792), Peake, 155, ^ Lord Kx&YOir, 0 J ) 
The vanous aasigtiiiif nts of peijury min^ be negatiied by averments as m an 
indictment for obtaining property by false pretences (A v Ferrott (1814), 2 
MAS 379, 385) As to venue, see pp 280, n , 284, n , ante 
(m) It V Fc/frv (1841), Car AM 132, A r Aarfter(1842), Car AM 639 
(») A V Doulter (I8ul), 3 Oar A Kir 236, A v Bratthwmte (1859), 8 Cox. 
0. 0 2A4rt A ▼ H eh$ier (1859), 1 F A F 515, where even a mmnorandum made 
by the vritnees at the time was held by CocKBUBir, CJ, to be suffieaent 
OOiTOboreiKtt, wd guart, see I Biueell on Crimea, 371, n 

(o) In A V. Kntif (1822), 53 A Aid. 929, n (see aleo 939, n ), it vrwheld that 
•ndeniMi that the defendant had upon another occaamn made a contz^hetorj 
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The averment in the indictment of the words alleged to have 
been spoken most be etrictlj proved (p). 

Eindenoe must also be given that the oath was taken m a judicial 
proceeding and before aconrt or person of competent jurisdiction, and 
for this purpose the record of the proceedings must be proved (q). 


■tatemant on oath iras suffloient without farther evidence ehovinff uhioh of hm 
two statements was false, but it » submitted that thu is not law (soe II v Hook 
(18A8), Dears & B 606, where it was said by PoixocK, OB, at p (»14, tKg t 
jmbably no judge would now direct a conviction upon such eiidouco os was 
deemed sufficient m B v Kntll without couBrmatory cm untafan* os, // r 
PFAflatfand <18d8), 8 C & P 218, B v Jatksm (1823), 1 Low C V 2TO , H r 
Mughe$ (1844), 1 Car ft Kir 519) Where one witness proves the f i]ml> of the 
defendant’s statement whioh is the subject of tho iiidiotmont, coiili uln’tory 
written statements by the defendant, though not mado upon onth, hut u Imoti In Id 
to be a suihatont corroboration (/f v JlfavAeio (18.141, 6 0 ftP dl5) Jt la not 
necessary to prove by tao wilitooses every fact which goes to make out an 
assignment of perjury (^ v Bubntt (1818), 2 Car & Kir 007, li \ Hurt 
(1876), 13 C!ox, C C 174) 

(^) B -v Bird (1891), 17 Cox, C G 387, where tho averment was that the 
defendant had sworn he had aeon a certain jHirson at 11 16 a in , but the evident e 
showed that tho defendant hod suom he had anon him at 11 15, hut without 
stating whether it was am or pm , and Dav J , dinuted an uctpiittal To 
prove what tho defendant swore a witness must be callral wlio heaid his 
evidence given, a magiatrate s cleik’s notes or those of a shoitliuiid wnter may 
be used by the person who wiote them to refresh his momoiv in giving evidence, 
but they ai^ not themsolves evidence {B r Newult (18.12) b Cox, G (J 21), nor 
are the judge's notes {B v Clitld (1861), 6 Cox, 0 G 197, 201), what was siud 
by the judge in delivering ludgmoiit in the court in which the oath was taken 
IS not evidence (iiC v itnWon (1893) 17 Cox, C 0 827), nor is tho result of lit. 
pToceedingsinthatoouit(/f v Qood/ellow{lS42),0uT ftM .189,571, B v hanliui 
2/orea« (1848) 11Q B 1028) The judge may apparently be Hubpunuiedbipnne 
what evidence was given before him {B v Mortfon (1862), 0 Cox, C 0 107,1<)8 
MARriK, B), but that roursn ought not to be takun (B v Hazard (IH.lH), K 
C ft P 596, Pattehon, J) , and it appears that persons oo'upving a juduial 
position, though they are oompeteut witnesses, cannot he couipollod to give 
evidence as to what has taken place Wore them win* i acting in that capiwily 
(Elltty Multan (1808), 4 C ft P 327, n , Pmaford hwayor (ISOI), 4 1. T 
b) 15) and Poiiocic,B , is stated to have refused to givo such evidome 
2 Taylor, P,videnoe, 987, n ) 

(^) As to pnicoedings m the High (,\iuit, see U v Mcolt (1877), 2 Q B I) 416, 
C C B , wh< re it was held aufflcient to producxi the bled copies of tho writ and 
pleadingR A scaled copy of the minutes ofi proceedings in a county court, 
certihed by tho registrar, are suffiaent proof of such proceediiigH and of the 
regularity theieof, and of the duo appointment of tho judge or dejmtv judge 
(^unty Courts Aet, 18S8 (.11 ft 62 Vicl c 49), s 28, B v ItohrrUi (1878), 14 
Cox, C C 101 COB) If tlie perjury is alleged to have taken plu(»iat a 
cnmmal tnal, tho proceedings may be jwovedby the production of the receml by 
the officer of the court A certificate contauiing tho eubstanoe and effect only 
(omitting the formal part) of the indictment and tnal for any f< lony or mm 
•aemeanoor purporting to be signed by the clerk of the court or other nflic ei 
of the court having custody of the records of the* court where the incbc lint nt 
was tned, or his deputy, is upon the trial cif uuv jnclictmojit for jHiijuiycir 
anbomation of perjury sufficient evidence of the tnal of am h indictment witbout 
jffoof of the eignature or officaal character of tho person appearing 1) b tve 
omed the certmeate (Cnminal Procedure Act, 1861 (14 ft 15 Vict c ]8<i h 22) 
indictment alone IB not sufficient evidence of the proooedings (/ v Cclet 
(1887), 16 Cox, C C 166), but production bj the officer of the (c«i I <*f the 
captum, mdictment, and mmutee from whieh the record worn 1 Ihi di > «u up is 
BuSeieot (JB v Neuman (1852), S Den 390) If the alleged pijury was 
committed before justtoes the information most bo proved and also the 
stanmoae, and notice should be given to the defeiidant to produce the original 
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Evidence must ^ given to prove that the itSeged foiae stwteiDait 
was felbc to the defendant’s knowledges Farther evi^eSkee may be 
given to show the peijury was wilful and oonuptf by 
proof of expresfflons of mahee used by the defendant towards the 
pet son against whom he gave the false evidenee (r). 

987. A judge of a superior court, justice or commissioner of assize, 
nua, jniva, or gaol doUvery, recordei, deputy recorder, chairman, of 
other judge of quailer sesBions, judge or deputy judge of a county 
court or any court of record, justices of the peace m special or petty 
sessions, and a sheriff or deputy sheriff before whom any wnt of 
inquiiy or similar wnt from any of the superior couits is executed, 
may, m case it shall appear that any person has been guilty of 
perjury in any evidence given or any affidavit etc or other pro¬ 
ceeding before him, direct such person to be prosecuted for such 
perjury and may commit him for trial («) 

988 Declarations have been substituted by vanous statutes (a) 
for oaths and athdavits in many cases In any case where a 
decimation is so substituted by statute for an oath, or is authorised 
by btiitiito to be made, any person who wilfully and corruptly 
inakes such a declaiation knowing it to be untrue in any material 
particular is guilty of a misdemeanour (b) 


flummons, if it wan Bor>td upon him {K v Newalt (18a2), G Cnx, 0 C 21, ^ v 
Jlurrell 3 P A P 271, /? v mylrow (1861), 8 Cox, C C 438, N 

V Thllan (1877}, 14 Cox, 0 C 4), but if tfao doiondunt appeared before the 
justices, proof of the summons is not nettasiury (Ji v b’A«w (186.>), TjC A Oa fi79, 
ft8ri, 692. i/ V Smtt/i (18(i7), L H 1 0 C R 110) To pro\o the juiisdiction 
of the luaticcs ujioo a ohurgo under the Licousmg Aole with roforonce to 
liuniHea jmunises tho licenco must bo put in evidence (Zi v /.e uas (1872), 12 
Oox, C 0 1G3, It V Aiu«* (IMiO), 17 Cox, C C 37) That a comimssionor to 
adimiustor oaths lua aitod os sudi is prtmd fat\r evidence of his authority to 
take tho oath without proof of hiu commission {R v Ifoiaard (1832), 1 
Mood & B 187 , B V Acudon (1811), 1 (.'ar A Eir 469, 480) Thecomminaoner 
need not bo called as a vi itness, if the jurat of the afhdavit states that the 
adldavit was taken befuio him h^ the defendant, and if his hand wilting and 
that of the defendant aio pioved {R v Morrta (1761), 2 Burr 1189, M. v 
fjpmer (1624), 1 C A P 260) 

(f) R V Muutm 03*20), 8 C & P 498 See fl v Sfei-cns (1826), 5 B & C 246. 

(s) Gnmiuid Pro^uio Act, 1851 (14 & 15 Vict c 100), s 19 As to com- 
monciug prosecutions ior porjurv while the proceeding in which the perjury is 
alloRed to ha\o boon committed is still ponding, see it v Ingham (1849), 14 
Q B 396, B v ,d*A6Mrn (lvS37), 8 C A P oO.iVdrfWZv RuUer (1837), 80 A 
P 837 

{a) Eg, Statutory Declaratums Act 1835 (5 A 6 Will 4, c 62) As to false 
declarations in mattm relaUug to certain branches of the revenue, see s 5, os 
to exowo, Bevenue Act 1869 (12 A 33 Vict a 14), s 26, as to customs, Customs 
OoneoUdation Act, 1676 (39 ft 40 Tict o 36), s. 168 , as to taxes, Taxed* 
Mssagement Act, 1880 (43 ft 44 Vict c 19), s 66 See also pp 536, 553, 557, 
jnmA 

(t) Statuteny DedarationB Act, 1835 (5 ft 6 Will 4, o 62), a 21. See 
also Otmuiusmoneis for Oaths Act, 1889 (52 Vict. o 10), ss 7, 11, which 
prondee that any person ihakuig a felee oath or declaration in occoidanoe 
with the proviaions of that Act smdl be guilty of perjury The Act appliee 
(■ 1 (2)) to affidavits aud declarations made for the purposes cl any ooart 
or mattek ill England mdudiw matters eodosiastical or relatmg to apphoa- 
tions for aetanal faculties or the registration of any instrument whether mtdw 
an Act of Itehament or otherwise These offences are not tnahle at quarter 
MMona ^uaiter Seestone Act, 1842 (6 ft 6 Yict e. 88^ e 1} 
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, Tbe iNtBiahiaeiull fot wioh an ofoaoei irboie tbere is no oiber sibot. 
expressly mentioned, is fine and imjHrisonmoni witboafc bard (Ubnotili 
Iftbonr (c). nlstiag 

^ lll^ 

989 It is declared by statnie (d) to be unlawful, and is tbeTefore Atadsiftia* 
a misdemeanour pumshable with fine and inipnsoumunt without ttonef 
hard labour, for a justice of the peace or other poison to administer, Justles. 
or cause to be administered, any oath, affidavit, oi solemn nfilima* 
tion touching any matter whereof such jiistico oi other person had 
no jurisdictiou or cognisance some statute thon in foioe 
Although a false oath taken before anyone who has anthoiity to FthooKtli 
admmister an oath, but not taken m a judicial piooeodmg, does not 1» »proo«d. 
properly speakmg constitute perjuiy, the taking of such a false oath 
18 a misdemeanour at common law, if it be done with an illegal or * 
improper object and in a mattoi of public concern (r), and upon au 
indictment for peijuty the defendant may be convicted of stub 
misdemeanour, if the indictment states facts sufiiciont to couetituta 
the offence of taking a false o<i,tU (/) 

The punishment fur taking such a false oath is imprisonment 
without hard labour and fine 


SlB-Sm i.^SuIxmiation of Perjury, 

990 Everyone is guiltv of the common law misdemeanour of Subomstioi 
Buboi nation of perjury who procuies another peison to take a 
false oath amounting to poijiiry 

The punishment for this ofience is penal servitodo for not nioi •> 
than seven nor loss than three yoais, or impiiHonrnent with or 
without haid labour for not moro than two } 0 &iB(g) 

(r) TliP pnniwhinont for dobvprnig a dorlaiotion in wbioh tho partnnlnin 
requirfd b\ the Kevonno Act 1869 (J2 & 3J Vict c 14), am not ftilly atid truly 
stated IS a penalty oi £20 {%bul, s 2S), under tba t' ,%toina Gonaohilahon Ad, 

1876(39 & 40 Vid c to) the ponalti is £100 (ilnd , h 168), under Ihn Taxes 
Management Act, 1880 tld & 41 Yiot c 19), the pituuhmoiit is ummeoniiient 
without Wd labour for not mom than eix monthM and a p« nallv of tndilo tie* 
amount of the duty for which the offender has heon charged , « 66) 

(d) Statutory Declarations Act, 1830 (6 icG Will 4 o i>2), s 1J I'hom is an 

exception in favour of oaths required by the h^ws of foreign countnos to gn« 
valirnty to instruments in willing to bo used in suih fountiu's, as to tho 
indictment in such a case, see i* v iVtrf/^184J), 4 Cl il 708 As to unlawful 
oaths, see p 465, ante . „ , 

(e) The following axe instances — It V Chapirutn (1S49), 1 Don 432 {laiKe 
before a smrogate to obtain a marriage licence), lie Jituhton, Kx jiarte 

Overton (1815), 2 fiose, 267 (affidavit in support of potttion to tAaj a oortihutto 
in bankruptcy), It v Hodglnee (1809), L K 1 0 0 E 212 (affidavit for the 
Atttpoee of getting a hill of sale filed) The making of a false affidavit for this 
pniTioae is now made perjury by the Bills of Sale Act, 1878 (41 & 42 Vicl o I);, 
a. 17 See title Biixs at Sale, YoI HI, p 48 

(/) JR V Bodgkw, lupra 

(o) Penury Act, 1728 (2 Geo 2, o 25), s 2, Penal Servitude Act, 1 Rj 7 (20 A 
2l'viok o. 3), a. 2, Penal Semite Act, 1891 (64 & 65 Yiot c 69), « 1 The 
aSemie u not triable at quarter seesions (Quarter Sotisinns Act, 1842 (i & 0 Yict 
C 38), el) If a aohcitor who has been convicted of perjoiy, sabomahon « 
petjuiT, loigery, or common bamtry, afterwards acts as eoucitor oi agent m 
way aitt^, & ftdge of the court in whkh fbe action is brought may mquue 
into the in a summary vrty and senteDoe him to penal servif udn for sev^ 
years (PhtoIous Arresta Art. 1725 (12 Geo. t, c i»), s 4, made perpctaal by 
the since te^cd (1747) 21 ^ 2, o. Sj. • 
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To attempt or conspire to persuade or incite a person to ^ve 
{alee evidence, although not amounting to subornation of perjury 
iinlf“^s the perjury is actually committed, is a misdemeanour at 
corrimon law punishable by fine and imprisonment (ci). 

Attempting, by the manufacture of false evidence, to mislead a 
judicial tribunal and to pervert the course of justice is a common law 
misdemoanour, whether or not the itibunal is misled and even if it 
does not m fact Bit(b) 

991. In an indictment foi subornation of perjury or for corrupt 
bai gaming or contracting with any person to commit peijury, or for 
inciting, causing, or procuring any person unlawfully, wilfully, 
falsely, fraudulently, deceitfully, maliciously, or corruptly to take or 
subscribe any oath, affirmation, declaration, affidavit, deposition, 
notice, certificate, or other writing, it is sufficient, wherever such 
peijuiy or other ofience has been committed, to allege the offence of 
the person who actually committed it in the same manner as in an 
inditiment for perjury (r), and then to allege that the defendant 
unlawfully, wilfully, and corruptly caused and procured such person 
to do and commit the said offence in manner and foim afoiesaid 
Wheie such perjury or other offence has not been committed, it is 
Bulticient to set forth the substance of the offence charged upon the 
di'fendant without averring any of tho matters unnecessaiy to be 
Bvoiied in the case of perjury (d) 

8ub-Seot 4 —Irderfeimq wUA Wt/wsafg 

992 It IS a common law misdemeanour, with the obj'ect of 
defeating the coarse of justice, to dissuade, intimidate, or prevent, 
or Uy to dissuade, mtimidate, or prevent, a person who is bound 
to give evidence in a criminal matter from doing so (c) 

Tho punishment for this offence is imprisonment with oi without 
hai (I labour and fine (J ) 

It IB a high contempt of court, punishable, either summarily by 
tho couit in which the mattei is pending oi on indictment, by fine 
and imprisonment with or without haid labour, to use such violent 
and inflammatory language at public meetings or otherwise as is 


(o) 1 llawk P C , c 27, Bs 9, 10, V Parh/ (1702), 7 Mod. Eep 100,101, 
Ji T //)< 7 yf«< (1801), 2 East, 5,17 , Btat (1562-3) 5 Eliz c. 9 Aa to dissuading 
witnt«BUd from giving evidence, see p 600, jMiat 

(6) Jt V Vnones, [1891] 1 Q B 360, COR (fraudulently tampenng with 
■ainples which would have been placed before an arbitrat»r, if an arbitrati^ 
bad taken place), Omeala v Neuell (1807), 8 East, 3t>4 (putting forward a 
false afBdavit sworn abroad, upon which penury could not be assigned) 
te) See p 403, anfe. 

(iQ Onminsl Procedure Act, 1861 (14 ft 15 Vict. c lOOX a. 21 As to the 
mattem unnecessary to be averred m an indictment for perjury, see p 493, anU. 

(e) t Bawk P 0 , r 6, a 15 , Stephen, Digest of the Cnnunaf Law, 113, 
JZ Ltnnitji il7Jl), 2 Stra. 904, R v Lou^Aran (183^, 1 Craw ft D 79, 
Shaw T. Bmw (1861), 31 L A. (P X ft A) 35, Ats Hotiey (^Rueher't Cue, 
(1898), 79 L T 306 As to subornation ci peijnxy, see p 497, ante 
(/) See Oriminal Procedure Act, 1851 (14 ft 15 Yiot o. 100), s 29, v. 
SUvmton ( 1602 ), 2 East, J62 ThiB oflenoe is triable at quarter sessions. 
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likely to infiaenee the minda o! witneasea who will be ealled upon Baer t, 
to gi7e evidence m a pending proaecation (g)» Oftacei 

993 Everyone ia by atatate Qi) guilty of a miisdemeanoar who 

threatens or puniahes or injures, or attempts to pumah or injure, AdminJatta- 
any person for having given evidence upon any inquuy held under tlon 

a royal commission or by a parliamentaiy commit,too oi pursuant JaaUce. 
to any statutory authoiity, unless such evidence was given m bod witn^«t 
faith iaqiunc*, 

The punishment for this offence is a fine of £100 oi impnsonment 
without haid labour for not moie than three mouths (i). 

SuB-SsCT 6 —Barratry and Mavitenatue and Chamjmty 

994 A bairator is a common mover and exciter, or imiintalncr, Biirr*iry. 
of amts and quart els either m the courts theni<ifllvcs oi in the 
country, as by a distuibanee of the peace, or whoiu tlio right to 

tho posBess>ion of laud is in contioveisy in tailing oi koojnng 
pobsessiou by foice, snblloty, or deceit, or by making false inv»m- 
tions and sowing c.ibiinnies, lumonie, and icpoits vvlicieby di.scord 
and disquiet may grow between noigbbouis (A) 

The offenco is a common law mibdenieanour puniBhable by iino 
and impnsonment without hard labour (f) 

995 Maintenance and cbnmporty (m) are misdemeanours at Mainieouic* 
common hw(N), and speciho pumbhments for vaiious offences of 


(j) R V On and Wltalln/ (1S7J), 12 Cox, C 0 ‘JijS, anil «oo title lo.,- 
TFMI*! OV Coui’ r, Vol VII, ]> 200 The oilciu e is inablo at quutl^r sesHioHU 
(/<) Witnesses (Fublio Inqiiinox) Protection Act, 18^12 (65 A 66 Yut < fW], 
■ 2 Tho case may bo heard and detemuned by a court of surntnary inriHilu.tinn, 
unless the prosecutor or the defendant wishes it to be sont fur tnal (s () This 
otTence is triable at quaitor sessions, oxcojit, it seems m the metio|K>litan area 
(i6i(f) 

(t) Ihid , a 2 The offender may also bo ordered to jay compcusufion to ilie 
person injured (s 4) 

(A) Co Lift ,1GB a No one can be a barrator in rospott of one ad only The 
indictmont must charge the dofendaut with being a commm barmUir (1 liawk 
P C, c 27, 8 5), parbeulats of the speoiiio instanoes mteuded to Iw proiod 
must bo given to the defendant (*6id, s 13), and the prosooution will not lie 
allowed to give evidence of any other instances than tlioso Hp«*cilifd m the 
paiticiilars {^1'Anton v btuatt (1767), 1 Term Bep 748, 764) With Iho 
exception of ^ v Bdlgrave (Guildford Assizes, 1883, referred to m ArchhoKl, 
Cnimnal Pleading, p 1070) it is believed that there has not U<en a prosw iitjou 
for barratry for manv joars Barratry u also used m another w't.so to 
mean a fraud committed by the master or seamen of a ship (see Bnilr v 
Viowero/i (1806), 8 Kad, 126, and title Iksmianoj) Biriatry of this kind n 
a crime (7odd V /(tAAn* (1816), 1 Stoik 240), but is nut iiidutahlo fo iwuiinf, 
hut under the name of some such offence aa larcoii}, fiaud, uialicimis lujuij, 

°*^(^**r5awk P 0, c 27, 8 14 A person who, aftor being eonu'b'l of 
Vm try, practises as a sobcitor m the High Court, may he punished hi <i u ily 
hv that court and sentenced to seven years’ penal servitude, or to i 
ment with or without hard labour tor two years (Pnvoloua ArrostH 1'' 1726 
(12 Qeo 1, c 29), s 4, made perpetual by stat (1747) 21 Oeo 2 , c i' ijuare, 
whether barraby w tr»ble at quaitor sessions 

(m) As to what odnabtutes maintenance and chamwrty, and tho oxveptions 
to tile rule that they are illegal, see title Acnosr, Vol. 1, p 61 
(a) 1 Hawk. P (5 , c 27, S 4, Perhell v. ITolsow (1811), SiM W C91,700. 
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Bxot.4. 
OOtoees 
IBtetinS 
to the 

tkmof 


Conspiracy to 
obstruct the 
euunio of 
juBtice, 


this cbaiacter ue provided by ancient statutes '(o), whiclx' still 
remain unrepealed, but which have fallen mto disuse {p). 

It is lawful for persons to combine together to prosecute a 
gnilty person or one agamst whom there are reasonable grounds of 
suspicion {q); but, in cases m which the mamtenance of civil suits 
js illegal (r), combinations to maintain such suits are punishable, 
whether they are well founded or not, every conspiracy to commit 
an illegal act being an indictable misdemeanonr (s) 

Sub-8eot 6 —Conspiracy to obstruct the Cour$e of JusAm 
996 It 18 a misdemeanour at common law for two or more 
poisons to conspire together (t) to obstruct, defeat, pervert or 
prevent the course of public justice (u), either by bnngmg a false 
criminal charge against a man (a) or % preventing a witness from 
giving evidence m a criminal prosecution or agreemg with him 
that he should not attend at the trial for that purpose if), or by 
publishing matter calculated to interfeie with the course of justice 
or to perveit the minds of the couit or of the jurors (c), or by pro¬ 
ducing in court evidence known to bo false (d) 

Tbo punishment for the offence is line and imprisonment with or 
without hard labour (g). 

It IB no defence to a charge of conspiiacy to accuse of a crime 
that the indictment or other proceedings preferied oi uitonded to 
be jiioferrcd were insufficient, or that the court had no jurisdiction, 
or that the charge was not a grave one (/) 


(o) Stats (127A) J Edw 1, co 2o, 28 (stat Westminster the First), (1285) 13 
Bdv. 1, c 49 (stilt Wistnunster the Second), (1300) 28 Edw 1, c 11, (ld05) 
3d Edw 1 , (1327) 1 Edw 3, c 14, (1377) lEio 2, c 4 , (1383) 7 Eic 2, c 16, 
(1640) 32 lion 8, r 9 

(p) Thoio has been uo prosecution for such an ofFenoe for many jears 

U R V Beat (1701), 1 balk 174, 1 Hawk P 0, c 27, s 7 

(r ) R(o bile Aowoir, Vol 1, pp 61 ctarq 

(i) R ▼ Op%e (1670), 1 Wins Hnund (od 1845) 300, k, where the informa¬ 
tion was for a coaspiruy to ob( iin a verdict in a civil action by bribmg two 
i)ci>'Uns to procure themselves to be sworn as lurors 
(0 As to oouspuacy, see p 2&0, ante As to compounding offences, see 
p <)U3, post 

(«) See Cnmiinl Procedure Act, 1851 (14 & 16 Vict a 100\ s 29 
(a) Stat (1306) 33 Edw 1, c 4 (Ordinacio de Coiispiratonbus), R y Ritpal 
(1701), 3 Burr 1320, R \ Spraqy {I'iGO), 2 Bun 993 If the object of the 
cou^iinracy to bnuK a ciuninal char^ be to extort monov, and the indictment so 
aHoK^s, it IS imiaatonal whether the chaige is true or false (R v HolUngberru 

K , 4 11, &0 329, R V ./flcefc* (1M5), 1 Cox, 0 0 173) Soo also B v 

(175«B, Fost 121, 19 State Ti 609, where the person accused of the 

oinne Oonnned at the accusation and was a party to the conspiracy, the object 
being fiuudoleutly to obtain a reward . 

“ T Stwrntow (1602), 2 East, 362, R v flomp (1852), 6 Cox, 0 0 167 
\ (1902) 1 K B 77,90,0 C R. 

V Mawbey (1796), 6 Term !^p 619, 636, where the dejEendante 
Wtaw 0 UBvict(‘d of Qonspiracy to put in evidence a false certiffoate under their 
hauQS eej O'Shees with refecence to the repair of a highway AoonepiraOTto 
olutfge a man falsely with hejug the father of a bastard child u mdictaUe (& 
T.BlUm04),l Salk 174) ^ « V- 

(«) QnffiUml l^oceduro Act, 1851 (14 & 15 Vict. c 100), s 29 A oonspantoy 
to commit perjury or SubomatMO, of perjury, or to forge evidence, or to destroy 
wills or enijlWM of title to realty, je not tnable at quarter sessions, but oon- 
8piraoie8''<to defeat the ends of justioe ^ other means are tnaUe m ff i eh a 
court (Quarter SessioUa Act, 1842 (6 & 6 vict o 38). a. 1) 

(/) 1 fiawk. P. C ,C 27,8 3,fi V Swpal,supra Sowneraa maTim«1iw«iMly 




Pabt X.«~OrfS!roKs ^qainst the Qoteehment. 


097 . Eyetjaae u gailty of a misdemeanour at oomnum law who 
destro^ra or disposes of a dead body m order to proTeiit an flffoTtm 
mqnesc being held, in a case wliere an inquest may mwloUj be 
held (^) to 

The punishment for this offence is fine and impasonment with- 
out hard labour (ft). 


Bob Sxct 7 —Contfmpt of Court 

998. It is a contempt of any court of justice to distnib and Contempt o( 
obstruct the court bv insulting it in its presence and at a tune wlieri court, 
it is actually sitting (t), or to disobey its orders or warianis made 
within its jiiiisdiction (;), oi to publish matter likely to impede the 
course of justice by piejiiJu'iig parties bofoio tlieir caiiho is bi'aul, 
or to intimidate oi mfiuoiico juiois or witiiusi>ea(/«), or to bcuiiduliso 
the court itself 

Contempt of court is a misdomeanoui at common law and paiiisli. 
able by fine and imprHonmcnt without hnid lalioiir (/) 

Contempt of a court of recoid is also punishable Mimmarily 
by committal or attachmoiii by that court, and this is the cotirKo 
usually taken (m). But m all cases the rouiudy by indiclmunt 
remains 


E refpre an indictment, he is liable to an fion, although the imliitinotit m v 
ave been defective (Pifpet v llmrn (ISJJIJ, rt 11 & Aid 6J1) 

(y) Anon (1702), 7 Mod Rep 10, li \ /Vt<e(188t), 12 Q B D 217, fi v 
Stephenton (1884), 13 Q B It 3il, 3<t8, OCR Ah to caM>s in which au 
inquest may lawfully be held, see title Coi onfdb, Vol VlJl, x> - It) 

i h) This offence is tnable at quarter sessions 

i) It V UarrxaMi (16J8), Cro Car 603, Er vnrie Marlhniouqh (Jhile) 
(1841), 5 Q B 966, and see the jiid^inf'id of the r>, > * iloliveruil 1)\ 1 'avk, J , in 
Jt V Brovififon (Ji'Uidif Court Jufhjt, [ISOl] 2 Q B i i IIoM, <'J, ujijmjim 
to have thought that u more insolent expiessioii uts dt< a ludgoin (oiirt wan not 
indictable (R v liEe('/<T»(1702), 7Mod Ilop 28, and mo A' ^ A'um(I(1 i), 10^forl 
Bep 166), and that tbo irroper }iunishu)eut wiwi to prori'otl siiutui inl^ fur con¬ 
tempt But see 2 Hawk T C , c 22, s 36 In Ibc cam of a coulompt of a 
court not of record, tbo only remedy is to order the romoial of iho offender t»r 
to proco^ by indietmeut or infomatiou The court itMdf has no power to 
cimtmt, and the King's Bench Division of the High Court of JiiHtico has uo 
summary power m such a case (Ex parte Ifyndmin (1880), 2 T L IL dSH Sco 
WtU\$ V MatUuMaai (1876), 1 £x D 376, R v Wehh, A® parU uuwhf, 
Tmet, 24th Januarv, 1899, p 13, as to criminal lufomutiunH for libd in mh 
a case, see R v fP’atson (1878), 23 Sol Jo 8(>, Lor parte Radnor (hart) (ISH'i) 
33 J P 740, R V JlfcMter# (1889), 6 T L R. 44 , R v Ruetdl, Ex parte Morrw 
(1903), 09 J P 460 

(j) As to the powers of the sheriff to arrest those who resist him in the 
execution of writs, see Sheriffs Act, 1887 (50 A 61 Vict. c 66), s. 6 (2) 

(jfc) Bee pp 489, 498, aide 

(f) Dickinson’s Quarter Sossicins, 6th ed 300 The offence is triable at 
quarter sessions, tM , . 

(tn) Upon the subject of cont<»mptof ootutgener^y and its iaimTj)tti> puauh. 
nmnt, see title CosTEMirr or Cot nr, Vol VIT, pp 280,307 Nf-aiIv »U ♦ho eases 
m wMch the offence has been punished on mdiettoent are «heru fho otdm of 
lukbees in quarter or petty scwsions hsTe bem disobeyed. Sc>o Jl v Robtutou 
n730), 2 Burr 1m, 804 (order of quarter seMdona to nmintain /hiMronkl R r 
dohnetm (1816), 4 M A S 515 (order of qoagtar aefWaons on troosnre r to pay 
<A a proSMution), R v Ji^ei (l835), 3 Ad & KL 416 (-unihii ord< r by a court of 
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SMT 4 In the case of disobedience of an order by a mimetenal officer 
Olbnces the ]>ioper remedy is by indictment, or by attachment if the court 
zelatiiig has power to attach («) 
to the 

Adndnietra* 999 A. peison cannot be found guilty of disobedience to the order 
tionot of a couit, if the onlei was made in a matter in which the court 

JuBtire ranlting it had no juiisdiction (o), but if theie Mas jurisdiction to 

make the order, the question whether it was lightly made on the 
merits will not bo conaideied (p) 

The defendant ma) give in evidcnee by way of excuse that he 
has done everything in his powei to obey the ouUt(^) 

Personal service of the whole older, oi a copy, must have been 
made on the defendant (?). 

Ingulfing 1000 An indictment or information will not lie for insulting 
wolds spoken to or of a magistrate when he is not sitting as such, 
*“ unless the tendency of the words is to provoke a breach of the 

peace (i), but scandalising a judge by personal scurrilous abuse of 

him as a judge, or any act done or writing published which is 

calculated to bung a court into contempt or to iowei the authoiity 
of Iho judge of the court, is contempt of court, and is punishable by 
indielinent or information as well as by the summary process of 
coniiuitlal(<; 


afwi/o), Ji V Jhi>>hif (1849), 1 Hen 416 (baxtaidy older mado at petty 
f)ogHioi)<4), BP 0 also Jt V ! trrall (IhJO), 2 I>on fil), E v brwtU (1815), 8 
Q B 161 (otdoi of leatitutionof piomiscs by justices of aBsize undci tbeDistrosa 
foi llontAct, 1737 (11 Oeo 2. c 19,s 17)), i? v WaiAer(1873), 13 Oo*. 0 V 
91 (older against wusto made by the Kpping Forest Commissioners under 
the I0j>ping Fore‘it Amondmeut Act IH72 (35 & 36 Vitt c ‘)j;, s 5) Tlio 
loht uioiitumod (aee is, bouever, rather an illiixtiation of the pnnciple that it 
M a niitHlomeunour at common law to obstruct tho due execution of an Act of 
I’liliamont or of tho poweis br it, os to whiih see also E v Smtih(1780), 

2 Poug (k n)4Jl Seep 212 nnfe 

(») An Hidictiiioiit or attuc hnieut is the proper proceeding, and a mandamus 
tv til not be granbd when a (mblic otticer has locemd an order from his 
Ina^Uus or any competent authority and disobovs it, when there is no such 
Older and an act is requirod to be done, a mandamus will l)o granted, and 
when theio is such an order and tho ministerial othcei is only put fornord as the 
nominal p irt} and there are other persons who ero reallv to bo acted on by the 
nmndainiis, the mandamus will begranted(A T Er4ttf>ui(17%) LTermBep 168, 

E V Surrey (Ootmty Treasurer) (1819), 1 Chit 60 O, E V Wood iJtUm {High¬ 
way Surveyors) (1849), 18 L. J (m c ) 218, see also IL t Fatjn (1837), 6 Ad. 
St El i92, 401, B V Oswestry {Treasintr) (1848) 12 Q B 2J9) 

( 0 ) n V Uotlu (1819), 2 Stmk 53C. /? v ^ope^ (1825), 3 B 4, C 857 
ip) E V Mytton (1785), 4 Doug (k B) 333, E v Gtl&es (1827), 3 
0 4fc P 52 ' e 

(q) B V Gash (1817) 1 Stark 441, 445 

(r) B T Kingston (1806), 8 East, 41 , E v Jones (1840), 2 Mood 0 C 


(g) pturie Ohuptnan (1836), 4 Ad ft El 773, and see Et parte Martbonvgh 
(IkA$) (1844), 6 Q B 953, if y Bevtl (1721), 1 Stnu 420, E v. Poeoek (1741), 
h stnu 1157 , B V Weltjs (1809), 2 (Damp 142 ' 

(4) B V. Bead and Bugyonean (1742^, 2 Atk 4^, 471 , MeLeod t ^ JLuhtn. 
ri899l A a 549, 561, P C , Gray, [1900J 2 a B 36,40,41 ButhooMt, 
though adreEBS^ onticism in temperate language of the conduct of a judge is 
permissiUe, and much latitude will in such a case be allowed (B r. Oroy, mprag 
at p. 40). And see tiQa Ooiman or Ooukt, YoL YU , pp 283 cf aeq. 
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6 egi< 6 — Oj^e!Me$ relahng to At rest, the Proseiutiort andPunuk^ 
ment of Cnmtnals, and the Eieeutwn of Ciul Pjocess, 
Sot-Sect 1 —Miapruion 

1001 Misprision of treason is a common law misdoraeinour, and 
consibts m the bare knowledp;o and concealment of high tieason 
without any degree of assent thereto (m) 

A mere general kno'nledge that a lebollion is intondud viithout 
any knowledge of the peisons engaged or of paiticulors of the 
design is not sufficient to constitute the offence (x) 

A person knowing that tieason is plotted or committed is bound 
to reveal it as soon as he can to a judge of assize or a justice of the 
peace (v) 

Two witnesses are necessary for a conviction, as in tieason (a) 
The punisbmcut for nnspiihiou of treason is irupi isonmeut for 
life, with foxfeituie of goods and of the profits of lands for life {b) 


1002 Misprision of felony is a common law misdemeanour, and 
consists of the concealing of a felony by a person who knows of 
but does not consent to it 

This offence is punishable by fine and impi isonment without hard 
labour (c) In the case of an officer, as a sheriff or bailiff, the term 
of imprisonment is hzed at ono year, as well us a ransom at the 
King’s pleasure (ff) 

PoB Rfot 2 —Compnundttig 


1003 It 18 a misdemeanour at common law (c) to compound a 
felony, i e, to agree m consideiation of the return of goods stolen 
or of any other advantage not to prosecute a peison who has 
committed a felony 

The punishment for the offence is fine and impusonment without 
hard labour(/) 

It IS no offence to abstain fioni prosecuting ft?), or simply to 
promise not to prosecute, or to tuko hack goods winch have Isien 


(u) Stat (1504) I & 2 I’h & Mar r 6 , b 8 , 1 ilawk 1* 0,c 5, 
P 0 371 And see title Co>siitujio»aL JjAW, \ol VI, p 


B 2, 
1.11 


1 Halo 
h» to 


infants, see note (g) on p 240, aide 
fx) Kel 21 . . 

(ly) 1 tt«1a P 0 372 It would prolu’)! v now be Bumcient, if the mionnation 
were given to a responsible officer ox i>obce 
(a) 1 ITale, P C 300 

(5) 2 Hawk P 0, c 48, s 16, 1 Hale, P C 374 Tlie Forfeiture A^t, 1870 
(33 & 34 Vict c 23), 8 1, appears not to ajiplv to this offence, winch is neither 
tieason nor felony This offence is not triable at quarter sessions (Quarter 
Sessions Act, 1842 (6 & 6 Virt c 38), s 

(c) 1 Hole, P U 374 The offence la triable at quarter sessions As to 
infants, see note (y) on p 240, ante 

(d) Ibid There nag been no prosecution for this offonoe for many reani 7'he 
expiesmon "xnispnson of felony" has "somewhat passed into deeiutiide" 
Imllume V Bayky (1866), L B. 1 H L 200, atp 220, per Lord Wi'^isirav, 
but the &ct mere concealment of a felony without any parbupatioo lu itxs 
■tin • enminal offence may affect the validity of a tiansacuon on socb 
oonoealment (see WUIwim v Bralw (1866), L PL 1H. L 200, 220, 

(e) 8 Co Inst 134. 1 Hawk P. C, c 7,88.6,6,7. The offence was enossntly 
known as theft-bote 

(/) The offence m triable at quarter samona 
(g) See iupra. 
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rom pound¬ 
ing a penal 
action* 


Corrupt 
taking of 
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property 


tfftolen, unless they are letarned in consideration ol s promiita to 
favoai the thief either by not prosecuting him or otherwise (h) 

11 IS the agreement not to prosecute which constitutes the offence, 
and it 18 immaterial whether there is or is not a subsequent failure 
to prosecute (t). A person may be convicted of the offence of 
compounding a larceny although he is not the owner of the stolen 
goods ij). 

An agreement to compound a misdemeanour of a public nature, 
e\on if made with the consent of the judge at the trial, is unlawful m 
the sense that sneb an agreement can give rise to no civil light and 
no action can be brought upon it (A) , in some cases, when the 
object of the agreement is to obstruct or prevent the course of 
justice, the poisons who enter into such an agreement are, it seems, 
guilty of a common law misdemeanour (2) 

1004 It IS by statute (m) a misdemeanour for a common mformer 
or plaintiff m an action on a penal statute to compound or agiee 
with a person alleged to have offended against such statute, until the 
defendant has made his answer in court, and such compounding 
18 then only lawful with the consent of the court 
The offence may be committed, even although proceedings for a 
penalty have not been commenced (n), and even if there has been 
no offence against the penal statute, if money is taken to prevent 
Uiieaiened pioccodiTigs under the statute (o) 

The oflence is not committed, if the infringement of the penal 
statute IS only cognisable by magistrates Qi). 

The punishment foi this offence is fine or imprisonment without 
haid laliour or both, and the offender is upon conviction disqualified 
from thereafter suing upon any penal statute (q) 

Svb-SeOT 3 —Corrupt RnLordt 

1006 Everyone is by statute (r) guilty of a felony who corruptly 
takes any money or lewaid diiectly or uidirecily under pretence or 

“(A) 1 Hawk P O.c 7, B 7 

(t) H ▼ liurqeM (1885), 16 Q B D 141, OCR, ImteeeR v SUme (1830), 
4 0. ft P 379, wheie an acquittal was directed because oftor the ocnuMtmdmg 
the defendant had in fact proaecutod the felon to connotion, which case, nowever, 
cannot sinon R v Burqtu, supra, be oonsideied as of any authonty 
(f) R r Ruryeta, otipra 

(A) OoIUna r Rlantem (1767), 2 Wila 341, 1 Smith, L 0,11th ed , 369 , 
iTetrv Leman (1844), 6 Q B .108, (1846). 9 Q B 371, Kx. Gh., JFmdAtU 
ZonaiBoardtifNealtAy Tmt (1890), 45 Oh D 351. C A 
(f) See jwr WixscoT, 0 J , in OoUttu v Rlantem, supra, at p 373 “ this is an 
•gmment to sbfie a pgosecution for wilful tnd corrupt peijurv, a enme 
detrizEontal to the oonunonweslth, for it is the duty of emy man to prosecute, 
■^a p p e a r agamst, and bring oftenden of this sort to justace Many fetonies are 
ncA BO enormous offences as penury, and therefore to stifle a sFOsecuban lor 
p tt ju rv seems to be a greater oSmoe than compounding some monies.’* It is 
pBoSihwihat many eases ef this hand may be punishable as eoniptaoMS to dedsat 
the eiSBS el jnsUce (see p 500, ante). 

(fA) mt (1675-tt 18^ 0. 5, «. 4,5 

(a) JLw> uctfey (1305), Buss, ft By 84. , 

(0) B. V. (1839), 9 0. 868. 

( p) B (isifl), 1 B ft AH. 88S. ' • 

(;} Stat. (1575 6) 18 Elis o 5, as. 4, 5, PinoiT Abolition Ad, IftlA (10 
(3eb 3,n.l88), B 2 The offense is tnaltedqaarMiseseioua. r> 

(r) Lsxoeny Act, 1801 (24 ft 25 Tmi o. 96^ * 101 Wiraener (1) puhhdj 
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upon BCdoonk ol soy person to any chattel, m<niB|v vftlnabln saov.« 

aeeixnty pr othar property wh&h has by any felony or miBonneanoar OAmmMI 

been .stolen, taken, obtained, extorted, ^beaeled, couTerted, or dia< nditimlB 
Msed of, nnlesB the person taking such reward shall have need due MtiMk 
diligence to cause the offender to be brought to trial for his offence. ^nwtoBipii 

The reward is '‘corruptly'* taken if it is receiiud dishonestly, 
under felse pretences, and with a ffJae and sinister design, and with Mamiiw of 
no intention to detect or discover the thief (s). It is unnecessary 
to show that the reward a as paid before the property was restored, il 
it was so paid in pursuance of a previoos agreement to that effect (0* 

The punishment for this offence is penal servitude for nut more 
than sevmi nor less than three years, or imprisonment with or 
without hard labour for not more than two years, if the offender is 
a male under eighteen years, whippmg may be alro ordered (u) 

1006 Eveiyone is by statute (x) guilty of a misdomoanour who i>oga 
coirnptly takes any money or reviard under protenco of aiding any 
person to recover a dog which has been stolen or is in the jiosaessiuu 
of a person not the owner 

The punishment for this offence is imprisonment for not more 
than eighteen months with or without hard labour (;/). 

Sub-Sect 4 — lletultng or ohttrucUug a Peace 0J)irer (o) 

1007* Everyone is by statute (6) guilty of a miadeiuoanour who BMiHting 
(1) assaults, resists, or wilfully obatiucts any poaeo oihcei in the 


advertiBes a Toward lor the roturn of aiiy property (see Mtrama v Ow 
PuUuhmg Co , £ldOl] 2 £ B S61, C A} whioh ha« beau stutou or lout, and 
m such adyerturmeat uaoa any words piirpoitiue that no quesUons wiU be 
asked , or (2) makes use of any words m any pubuo advertiBemont purporling 
that a rewara will be paid foi any property sMen nr lost without soinng or 
making inquiry after the person pr^uuu^it, or (•>' offers in any suoh publie 
advertisement to return to any pawnbroker or other ]H>r on who may have boo^lit 
or lent money upon any prop^ 3 ' stolen or lost the money so paid or lent, 
or any other reward for the return of such piopeity, or (4) who pxints or 
publishes any such advertisement, is liahlo to foifoit £oi) and costs to any person 
who will sue for it (Larceny Act, ISCl (24 ft 2o Tint c 96), s 102) If such 
an action is brought against the printer or pubhshor of a newspaper, it must Iw 
^inmixianffAd vitl^ US months, and the assent in wntmg of the Athirnov- 
G-merolor Solu itor-General must bo first obtaiucnl (Laroeu; (Aili>eriificuiouM) 
Act, 1870 (33 ft 31 Vict c 66), s 3) 

{«) R V Kwg (1844), 1 Ox, C C 36, per TxKDAX, 0 J,, decided on a sumlar 

K ovision in 7 ft 8 Geo 4, o 29, s 58, see also R v. Hart (181<)), 2 Tt T (o s } 
8, if V Paacoe (1849) 3 Ox, C 0 462, C 0 E., in which, the jurj having 
found that the prisoner knew the thieves and assisted the nrosocuinx us her 
•agent m endeavouring to purchase the stolon property fiom them, not meatiir<ir 
to bring the t^evee to jnstn^, the court held that this finding estabhshwl all 
ffie facts necessary to constitute the offeuoe, see also R y Zedbuier (162 1 ;, 
1 Mood. 0 G 76 

(0 R y. aJhnmU (1857), 7 Ox, 0 0 337, C 0 E (Ir) 

{«) Lazoeny Act, IMl (24 ft 25 Vict e 9^, a 10), PenalSemtode t 1891 
(64 ft 66 Tick e. 69), a 1. The offence utrudile at quaxtorsessiCHia \ to the 
power to require the accused person to enter mto recogouHaces see p (Mki 
(x) Lerowy Act, 1861 (24 ft 26 Tici c. 96), s SM) 
m £buL The oitonce is tnahle at quarter sesauHia 

(ij Sfleaoee'agaiiiBf^Pewm Act, 1S6I ^ ft 26 Tiot 0.100;, I 38. ThM 
effenoe is triable at quarter Besnons 
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Baot. 6 

Oflnees 

xvlBttaiBto 

iireit, 

ProMcntton 

ete. 


Befiulngto 
uiiat a 
peace offlcer 


dbB execution of his duty, or any person acting in aid of such 
officer» or (2) who assaults any person with intent to resist or 
prevent the lawful apprehension or detainer of himself or of uiy 
other person for any offence 

To warn a person with a view to prevent him from committmg an 
offence is not an obstructing of a police officer who is seeking to 
obtain evidence upon which to prosecute him (c) It is doubtful 
whether the obstruction to be punishable need be either a physical 
act or a threat (d). 

A person resisting a peace officer cannot be convicted of this 
offence, unless the officei was acting strictly within the lunits of his 
powers and legal duty (c) Although a person is entitled to resist 
an arrest which a constable is not authonsed to make, he is guilty 
of an assault if he uses more violence than is reasonably necessary 
for the purpose (/) It is not necessary to show that the defendant 
knew that the person arresting him was a police constable (^) 

The punishment for such offence is impu&onment for not 
more than two years with or without haid labour 

1008 Every person is guilty of a common law misdemeanour 
who lefuses to assist a peace officer in the execution of his duty in 
preventing a breach of the peace, when there is a reasonable 
necessity for calling upon such person, and such person is called 
upon to assist the officer and is not pieveiited by any physical 


(c) Baiiable v Little, [l‘>07] 1 K B 69 

(a) If a policeman lu seeking for information which might lead to the convio* 
tion of the perpetiatora of a crime is wiifully misled by false inform ition, the 
person giving tho false information would seem to be cornmittmg an offence 
against the Offences against the Person Act, 1861 (24 & 25 Yict o 100), s 38 
(BaataUe v Little, en/tra, per Darliko, J , at p 6J) 

(«) In the following cases the resistance was held to be justifiable —R v 
Sanders (1867), LB 1 C 0 B 76 (arrest by a county police constable instead 
of Iw a parish constable), R v Cumpton (1880), 5 (i B D 341,0 0 E (arrest 
in the city of W , which hod a separate commission of the peace, by constables 
of the county of W undei a warrant not backed by a justice of the city), Codd v. 
Vahe (1876), 1 Ex D 362 (arrest under wuront for offence less than felony, 
the officer not having the warrantwith him), R v Frebble (1858), 1 F A F 326 
(resisting constable who was cleanng a public-house, there being no nuisance 
or danger of a broach of the peace or any illegal act committed), see also R v 
Spenerr (1863), 3 F &F 867, R v (1857), T)Gars &,B 332, R v Maraden 
(1868), L B 1 C 0 B. 131, fi V Rmhurgh (1871), 12 Cox, 0 C 8 
(/) R V ifaM (1840), 9 C & P 474 

(yl B V Foibra (1865), 10 C!ox C C 362, per Russell GuaitEY, Beoorder of 
Loudo-i, R V AfoiMw/i (1909), 73 J P 176, CCA 
(A) Offences against tno Person Act, 1861 (24 & 25 Yict c 100), s 38 This 
offence is tnnhle at quaiter sessions * 

A person who commits an assault upon a constable in the execution 
of his duty may also be dealt with sommanly and sentenced to a fine of 
£20 or imprisonment with or without hard labour for six months, or, upon a 
second oonvicbon within two lears, to nine months xmpnsonment with or 
without hard labour (Prevention of Oimes Act, 1671 (34 & 33 Yiot c 112), 
8 12); MO also, as to tho summary junsdiotion, Prevention of Cranes Amend¬ 
ment Act, 1886 (48 & 49 Yict. c 75), s 2 Anyone may apprehend auy 
person Itnuid ooitmuttug an indiotable offence in the night, a person so 
apprehended who assanlts or offers ony vtolenoe to anyone authonsed to 
apprehend hua u guil^ of a misdemeanonr, the punishment for whidt is three 
years' muHisonxnont with or without hard labour under the Preventaou d 
Oflsnoes Aot^ 1861 (14 A 13 Yid o 19), s 12 
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impoBsibih^ or lawful exouse (t). It is immaterial that the 
asBistanoe would have bean useless if it had been rendered (jr). 

The pnnishment for this offence is fine and imprisonment without 
hard labour (^). 

SUB-SXOT 5 — rdattng to Prttom etc 
(i.) Pnaon Breach 

1009 A person is guilty of the common law offence of bieaoh of 
prison who, while lawfully in the custody of the law foi any cause 
whatever, whether criminal or civil, and whether he is actually 
within the walls of a prison or in the custody of any person who has 
lawfully arrested him, escapes from that custody by the use of any 
force (f). If the prisoner is under detention upon a ohargo of tioason 
or felony, whether he has been convicted or not, the breach of 
prison IS a felony , the punishment is then penal servitude for 
not more than seven nor less than thieeyeais, or impnsonment 
with or without hard labour for not more than two years (w), if 
the detention is upon a lesser chatge, bieach of piison is a 
misdemeanoui (n), the punishment m that case is fine and 
imprisonment with or without haid labour (o) 

A prisoner may be convicted of breach of pi ison, although he has 
not been tried for the offence in respect of which he was com< 
mitted(p), but if he is first tiled on indictment foi the latter offence 
and acquitted, it seems that he cannot afterwaids be convicted of 
the bleach of prison (q) 

(i) jB t 2?ro«m (18‘11), Car &M 314, R v (1SG6), h U 1 0 0 IL 

20 There appeals to be uo modem authority that there is a logal duty to 
afford physical assistance to the pohee to arrest m casos other than those 
involving a then existing or threatened breach of the peace, and in the older 
text-bools the obhg ition seems to he confined to the case affiays 8oe Dalton, 
Country Justice (ed 1705}, c 8, p 35 , and Bitson on 'I / Office of Coostablo " 
(1815) at p 40 

(j) R V Bioion, supra 

Ik) This offence is triable at quarter sessions As to resistance to a shriifT, sea 
Shenfle Act. 1887 (50 & 51 Yiot o 55), s 8 (2) 

(1) 2 Hawk P 0,c 18, ss 1,4, A v /ioswefi (1821), Bass &By 4o8 If 
the person detained leaves the pnsen or escapes from custody without the use 
of force, the offence is callod uu escape ” , sue p. 508,prjtt 

(*i») Gnimnal liaw Act, 1827 (7 & 8 Geo 4, c 28), s 8, Penal Sorviludo Act, 
1891 (64 i 66 Vict c 69), s 1, (1295), 23Edw 1, eiatute de/ranffeniibus prttunam. 

(n) 2 Hawk P C, c 18, ss. 1, 8, 15, 10 It bus been doubted whether 
there oon bo a conviction for breach of nrisou, if the committal is for a f*I<-ny 
whioh bus not in fact been committed by anjone (i5of n 16 , 1 IJau*, 1* <' 
blO, but see V Wairra (1873), 12 Oox, U C 390) It is submitted that this 
can only depend upon whether die prisoner was at the timo ui lawful custody 
or not If, for instance, he wore arrested by a private person upon suspii i<>ii 
of a felony which hmi not liocn committed, ho could not l*e convicted of bn i> ii 
of prison, if he freed himself from the custodi of that [xtrsun 

(o) Onminal Procediun Act, 1851 (14 & lo Vict. c lUO), s 29 Bt« «ii of 
pnaoD 18 triable at quarter sessions 

ip) 2 0o Inst 592 

(q) 1 Hale, P C 611. Where a pnsoner upon a charge of felonv m nh his 
escape while under remand before the magistnUes, and was afterwui Jk n laip- 
tured aiiii the onginal charge then dismiasM, it was held that he never* 
thelssa be mdie^ for the breach of prison, the dismissal by the noticui not 
being equivalent to an acquittal on an mdictment (B v. ft aiu<. (1873), 12 
OaK,C.O (liABTlK, B ) 390). 
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^^.Obii^al Law ahd F»x»DintE. ' < 

No breach of prison amoonto to ftilony, unless the' prisQaefT' 
actually eBcapeB(r). There must be an actual lM»ahmg and the use 
of some real fotoe or Tiol^aee, bat the offence n conUAitteid sfen 
though the breaking may have been done accidentally m the coarse 
of the escape (s) 

If a prisoner breaks out of prison to save his hfe, as in the case 
of fire, he is not guilty of breach of prison, but it is otherwise if he 
himself has fired the prison (t). 

1010 By statute (u) a person breaking or escaping out of any 

E laoe of legal confinement before the expiration of the term for which 
e 18 committed by virtue of the Vagrancy Act, 1825 (v), is to be 
deemed an inconigible rogue and liable as sneh to be committed to 
prison until the next quarter sessions. At qnartei sessions he may 
be ordered to be imprisoned with or without hard labour for not 
moie than a year and to be shipped (a). 

(u.) Escape 

1011 At common law every person is guilty of an escape (h) who, 
(1) being a pnsoner, without force, escapes from custody or 
piiBon (c), (2) being an oflScer, intentionally or negligently allows 
a prisoner to escape from his custody, (8) being a private person, 
and having a person m his lawful custody, permits him to escape. 
In all these cases it is immaterial whether the escape is before 
01 after conviction, or whether the prisoner was guilty or not, or 
whether he was at the time of the escape actually in prison or on 
his way there or detained for the purpose of being sent there. 

If a prisoner escapes from any lawful custody, without force but 
by artifice or similar means, he commits a common law misde¬ 
meanour punishable by fine and imprisonment (d). 

1012 To lender an officer guilty of an escape, there must first 
ha\6 been an actual and lawful arrest. If the ariest was of such a 


(r) 2 H'iwk P 0,0 18, s II Bnt an attempt, by breaking the pneon, to 
escape will be a misdemoanour 

I s) 2 Hawk P 0 , c 16, B 8, A V Haswell (1821), Buss & By 468. 
t) 1 Halo, P 0 611 
s) 2 Hawk P 0, 0 18, a 20. 
u) Vagrancy Act, 1625 (6 Geo 4, c 83), 8 6 
y) Him 

a) Ibtd , 8 10 An offender who baa been ordered to be confined in Perk- 
hum prison, and who breaks prison, is, if he is under sentence of impnsoninent, 
to locuive an addition of not more tJian two years to hu term , if he is under a 
Bonteuoe of penal servitude, he is to be treated in the same way as othqr 
offenders who escape from j^ol servitude <see Trauf^rtation Act, 1624 

2 Geo. 4, c 84), b 22), if suw an offmider is convicted of a recent escape, he 
to be adjudge guilty of felony An attempt to break pnson U pn^hable 
by an addition of not more thantw^ve months* impiisoumentto the seUtenoe 
whim the offender is imfier^mg (Parkhutst Prison Act, 18S8 (1 A 2 Yiot 
0 82), 8 1>*) As to escape from PentonviUe Ptison, see I^iontiUe Bnson 
Act I8ii (6 A 6 Yict o 29), s. 24 
(6) S<^p« 607, ante, and p 611, nosf 

(c) H finbe is used, tlio offshSe is breach of pnaOn: see p. 607, ants 
((f) 2 Bsnrk. F G, c IT, 8 6 H &e escinung jpnsoner was in oustody on a 
criminn diatge haird labour may be addeif fo&iinal Procedure AcA 1861 
(li&lff Victe. l<K>},a.29) This offenoeut(hitil 0 at quarter aesBieiis, 
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nattme that the p^ner would have been juaiified in dsoapmg. the 
officer 18 equally justified in releasing him (e) Oftueei 

An es(»pe ol which an officer is guilty may be either voluntary iMugto 
or negligent. An officer who is gmlty ol a voluntaiy escape is A w^ 
punishable m the same way as the escaped prisoner who was in 
custody (/), and forfeits his office (^) 

If a person under detention for felony is guilty of the felony 
for which he is detained, the officer voluntarily permitting him to 
go is an accessory after tiie fact to that offence (A). 

An officer who negligently allows his pnsoner to escape is liable Negllganoe. 
to be fined (i) A head gaoler may be fined, when an escape has 
taken place by the negligence or even by the voluntary action of his 
subordinate (k) If a prisoner escapes from gaol or from an ofiner, 
the presumption is that the gaoler or officer was negligent, as ho 
should have seen that the gaol was secure, or have taken a suffi¬ 
cient force to convey the person arrested to prison, but it is open 
to him to rebut this presumption (0 

A gaoler or other officer is entitled to recapture a {urisoner who Hfloaptnn, 
has escaped by bis negligence, and if he doos so upon fiesh pursuit 
and without losing sight of him, the officer cannot be conviciod of 
an escape, as the law will assume that the prisoner still remained in 
bis custody (m). 


1013 A private person who has lawfully arrested another (n) is 
not only entitled, but bound, to band him ovoi to a person who by 
law ought to have the custody of him. If instead of doing so he 
either voluntaiily or negligently permits the person so airested to 
eseape, he is liable to the same extent and punishable in the same 
way as an officer. The liability of the private person ceases upon 
the delivery of the prisoner to a propei officei (o) 

It is a common law misdemeanour to aid a i rson to escape fiom 
lawful custody on civil process (p) 


(e) 2 Hawk P 0 , p 19, sb 2, 3 

(/) 1 Hide, P 0 693, 2 Hawk P 0, c 19, w 22, 26 This oftcnco is 
tnabfe at quarter Bssmona, except where the felony of which the piiaonor is 
guilty could not be tned there. 

(0 2 Hawk P C .,0 19,8 30 

(A) B ▼ Barrage (1736}, 8 P Wme 439, 485 

<t) 1 Hale, P. Q 003 , 2 Hawk P C, o 19 a 31 The fine at common law 
waa £100, if the pneoner escaping was an attauted felon, £6 if be had bix n 
indicted but not attainted, and discretionary m other cases (2 Hawk PC, 
0 .19, a. 38) 

(A) 2 Hawk P 0, c 19, as 27, 29, WwdgtOo ▼ Knatckbull (1787), 2 Torm 
148.166 

^ 1 l^e, P C 601, 2 Hawk P C, o. 19, as 16,16 

Hale, F C 602, 2 Hawk P C, o 19, sa 0, 13 As to recapture by 
an who volontanly allows a pruoner to escape, see 2 Hawk. P. C, c 19, 
•, 1 ^ 

(n) As to the oireamatanoes undw which a private person mai lawfully 
arrest,seep 296 

(o) 1 H Je, P 0 596, 2 Hawk P. C, c. 20. , ^ ^ 

(p) B. ▼ Alim (4841), Car & M 295, whoe the pDscoer aided bad been 
ansitod imder a ea eo. and oontinaed » piiaon voder an order »f the Court 
tat the Belief of Insolvent Debtora, see also 2 Co. Imt. 689 Ab toesoapvs 
sttBered by cffioeis^ see 2 ^i(k« P. Q; c. liO'* m to escapee jeuffoied by ^vato 
poisons, see fM., & 20. 
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escape. 


The pnnishment for this offence is fine and imprisonment(g). 

1014. A person is by statute (r) guilty of felony who uds any 
prisoner to attempt to make bis escape from any gaol, or from the 
custody of any constable or other officer or person who then has 
lawful chaige of luiii m order to lake him to gaol under a warrant 
of commitment foi treason or felony. 

The punishment for this offence is penal servitude for not more 
than seven nor less than three years, or imprisonment with or without 
hard labour for not moie than two years (<) 

1015 Any pel son is by statute (f) guilty of felony who aids any 
prisoner in escaping or attempting to escape from any prison, or 
who, with intent to facilitate the escape of a prisoner, conveys or 
causes to be conveyed into a prison any mask, dress, or other 
disguise or any letter, aiticle, or thing (a) 

The punishment for such offence is imprisonment with or without 
hard labour for not more than two years (/>). 

1016 Everyone is by statute (o) guilty of a felony who aids a 
piisonei of wai to escape 

The punishment for the offence is penal servitude for life or for 
not less than three years, or iinpiisonment with or without hard 
labour foi not moie than two yeais(rf) 

1017 Any officer or servant in an asylum for criminal lunatics 
IB guilty of felony (e) who, through wilful neglect or connivance, 
peimits a person confined therein to escape 

The punishment for this offence is penal servitude for not more 
than hvo noi less than three years, or imprisonment with or without 
hard labour for not more than two years (/). 


M The olTonce is triable at quaitei seaaions 

(r) Pnaon (EscaM) Act, 1742 (16 Geo 2, c 31\ a 3 By a 4 a prosecution 
must be commenced witbin one year of the commission of the ofTcnce The Act 
onlv applies to a case where an attempt to escape has been made and there has 
been no actual escape, the Act does not apply if there has been an actual escape 
(R V IMky (1795), 2 Leach, 662) It is also a felony under this Act to convev 
into a gaol any disguise or arms for the purpose of facihtuting the escape of 
prisoners (tbtri , s 2) 

(s) Th%d , Penal Servitude Act, 1891 (34 A Yict c 69), s 1 The offence 

is triable at quarter sessions , 

{is Fiisou Act, 1865 (28 & 29 Yict c 126), ss 3, 4, 37 The Act does not 
apply to pnsons for convicts under supenntmdenoe of tiie Director of 
Ocmviot Fnsona or to mibtarv or naval prisons (s 3) As to convict pnsons, 
seep. 508, anfe, and as to mihtary and naval prisons, see Am^ Act, 1881 
(44 A 45 Yiot 0 58), ss 20,22, and Naval Disciphne Act (29 & 30 Yict, o 109), 
s. 82 

(a) I?« , a crowbar (R v Payne (1866), L E 1 0 C R 27) 

m Act, 1865 (28 & 29 Yiot o 126), s 37 

(c) Pneoners of War (E8ca}>e) Act, 1812 (52 Oeo 3, c 156), s 1 

(d) IM ; Banal Servitude Act, 1891 (54 & 56 Yict e. 69), s. 1 The offence 
ie not l^ble at quuter sessions 

(e) Orimmal Lunatio Asylume Act, 1860 (23 A 24 '^ct o 75), e. 12 

,/) Ibid , Penal Servitude Act, 1891 (54 A 65 Yict o 69), a. 1 Xf lie 
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(iu) Betnie. 

1018. Bescue, or rescous, is the offence of a peison who forcibly 
frees another from a lawful ariest, whether such arrest be by a 
constable or a private person, or whethei the person rescued is m 
prison or not It differs in its nature and incidents from bieach of 
prison in that the latter is committed by the prisoner hinibclf and a 
lescue is by another person 

By the common law if the person rescued is guilty of high treason, 
and to the knowledge of the rescuer was committed foi that ciime, 
the latter is gmlty of high treason {q) If the offence foi which 
the person rescued is in custody is a felony or a misdemeanour, the 
rescuei is guilty of a felony or a misdemeanour respectively (/<) 

If the person lescued is in the custody of a piivate person, the 
rescuer is only guilty, if he know that the pei son rescued was in 
custody for a criminal offence, but if he is in the custody of an 
officer or constable, it is otherwise, as ho then lescues at his peril (t) 

If the person arrested is entitled to free himself fiom nii 
unlawful or irregular arrest, a perbon rescuing him is not guilty 
of any offence (k) 

The peiBon rescued must be tried for Ins offence before the rescuer 
18 tried for the rescue , if the former is acquitted, the lescuer cannot 
under any ciicumstances be convicted of felony, Imt ho may be fined 
and irapiisoncd for a misdemeanour (/) If the poison rescuod is 
convicted of felony, and the offence of the lescuer is theiefore 
felony, the rescuer is liable to penal servitude for not more than seven 
nor less than three yeai s, or imprisonment with or witliout hai cl 
labour for not moie than two years (la) If the rescue is committed 
under such ciicumstances as to amount to misderneanoui only, 
the punishment is fine and impiisonment with or without haid 
labour(n) 

1019. Everyone is by statute (o) guilty of a fi Innv who rescues 
or attempts to rescue any person committed for or convicted of 


carelessly allows suoli a person to escape, he is liable on mtnunarv ootividaon to 
a hne of ^20 {tlnd) The offence is triable at c(uartei sessions A ]>ciialty of £20 
IS imposed on an officer of a non-cnminol lunatic asylum foi assisting or oon- 
niTing at the escape of a patient theiefiom (Lunacy Act, 1N90 (o.i Vict c 6 ), 
8 323j Ab to escape from retreats and reformatones for inebriates, see Habitoal 
Drunkards Act, 1879 (42 & 43 VioL o 19), s. 26, Inebnates Act. 1898 (61 & 62 
Viot c 60), SB 11, 18, and tlie regulations mado under these Acta 

( 9 ) 2 Dawk F 0 , c 21 , B 7 But it was decided in one case that knowledge 
that the person lescued was confined for treason is not essential {B, ▼ UenaUd 
(t640), Cro Cai 681) 

(A) 1 Hale, P 0 606, 2 Hawk P 0, c 21, s 1 , jB ▼ Bentled, tupra, R 
T Me$aenger (16681, Kel 70, 77 The offence is only triable at quarter seHaions, 
if the felony or misdemeanour lor which the person rescued is m custody is 
triable there 

(») 1 TTftla, P C 606 , 2 Ohittf, Ommnal Lew, 183, n 

(*) 2 Hawk P 0 , c 21 , 8 2 , sec, however, Jt v Almep (1867), 3 Jur {% 8 .) 
760 

(0 1 Hale, F. 0 698, 599. 

(m) Besoue Act, 1821 (1 ft 2 Oeo 4, c 88 ), s 1, Penal Servitude Act, 1891 
(64 ft 66 Viot 0 . 89), 8.1 . . 

(ni) Ortnunal Procedure Act, 1861 (14 ft 16 Yict e. 100 ), i. 29. 

( 0 ) Murder Act, 1761 (25 Geo 2 , c 37), s 9, 
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muider The pumshment for this offence is penal serritode for life 
or for not less than three years, or imprisonment with or witboat 
hard labour for not more than two years (p). 

(it ) Convtct at Large 

1020 Any offender sentenced to penal servitude or banish* 
ment is by statute (?) guilty of felony who is afterwards at large 
within any part of the ^ng’s dominions without some lawful excuse 
before the expiration of the term for which he was sentenced to 
penal servitude or banishment 

The punishment for this offence is penal servitude for life, or for 
not less than three } ears, or imprisonment with or without hard 
labour for not more than two years (r) 

Eveiy peison rescuing or attempting to rescue such offender from 
the custody of any gaoler or other peison conveying him, or who 
conveys or causes to be conve) ed to him any disguise, instrument 
for effecting escape, or arms, is punishable as if the offender had been 
in prison («). 

(v ) Pound-hieach 

1021 Goods impounded upon a distress (t) either for rent oi 
damage feasant are in the custody of the law, and every person who 
takes them from the pound against the will of the person impoundmg 
them IS guilty of the common law misdemeanoui known as pound- 
breach (u). The punishment is line and impiisonment without 
hard labour (a) 

1022 . If animals stiaying are being taken to the pound by a 
public officer and they are rescued, the rescuei is guilty of a 
common law misdemeanour, although the cattle have not yet 
reached the pound, but it is otherwise if they are rescued while 
being distrained by a private peison and before the impounding (b) 

{p) Muider Aot, ]7ol ( 2 <> Goo 2, o 37), b 9, Punishment of Offences Act, 
1837 (7 Will 4 & ] Vitt c 91) s 1 , Penal Servitude Act, 1S91 (54 & 55 Vict 
0 (i*)), s 1 Tho offence is not tiiablo at qunrtei sessions 

( 7 ) Transportation Act, 1824 (5 Goo 4, 0 84), s 22 , Transportation Act, 
18.14 (4 it 5 Will 4, 0 b7), Ponal iServitude Act, 1857 (20 & 21 Viot c 3), 
ss 2, 3 The Act vnll probably not apply to aliens depoited under the Aliens 
Act, 1905 (5 Edw 7, c 13), a special punishment being provided for such ahens 
in case of their return to this country {%lna , ss 3 (2), 7) See title Axiens, 
Vol I, p 328 

(r) Transportaiaon Act, 1824 (5 Goo 4, 0 84), s 22 The offence is not tnablo 
at quarter sessions 

M Tbtd 

(() As to what amounts to an impounding, see title Bistbxsb 

(u) Go Litt 47 b, 2 Ghitty, Crunmal Law, 201—207 , 2 Hawk P C, e lO, 
9. 58; and see the preamble to iha Pound-breach Act, 1843 (6 & 7 Yiot & 30) 
whether an indictment has in sudi a case, if a man retakes without 
locos Jus own goods which have been unlawfully seised (A v WdleAe (1B76), 
10LB.C L oil, and SCO A v (1908), 1 Cr App Bep 18^; in other 

oases the mere act of taking goods out of tiie eustody of the law is, it seems, 
mdiotaKlB, whether force is or is not used (B r BvMtrfidd (1892), 17 Cox, 
0 G. 898, A V NteholMti (1901), 65 J P 298) The Potmd-hreaoh Act, 1843 
(6 & 7 c. 30), provider a punishment which Can ho awarded on sdasimary 
oonvietjlon, 

(a) The offence is tnable at quortar sessionB. 

(5) R. V. Brodshtta (1635), 7 0, A P. 233; and SSi title AimCAXiB. TsL t, 
p 386. ’ 
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1023. BeBouing goodfi latrfally distrutadd for rates is a common 
law misdemeanour (e), upo(n the general principle that B is a 
criminal act to resene goods which are in the legs! eimiodljr 
officers of the law, although there may be no breach of the peace, 
and although the goods may have been stored in an improper 
place (d). 

Sect. 6. —Offences ejecting the Property and Prerogative qf the 

Crown 

SuB'Seot \.—Misappluat%on of Marin xf Pubhe Departmmit. 

1024. Certain marks have beon exclusively appropriated by 
statute to denote His Majesty’s properly m public stores (?). 
A person is guilty of a misdemeanour (/) who without lawful 
authority applies any of these marks to stores The punishment 
for this offence is imprisonment with or without hard labour for 
not more than two years (g). 

1025 Everyone is guilty of a felony (h) who takes out, destroys, 
or obhterates, wliolly or m pait, any bucli mark or any mark what- 
soever denoting the property of His Majesty m any stores with 
intent to conceal the Kmg’s property in them The punishment 
for this offence is penal servitude for not more than seven nor less 
than three years, or imprisonment with or without hard labour for 
not more than two years (i). 


{e) R ▼ Jirenan C8M), 6 Oox, 0 C 381, S v Htqqim (1851), 2 I 0 L B. 
213, and see title Distress llieBe offenoes are triable at quarter Hesniona 

(d) See B v Beaurhamp (1827), 5 L J (o s) (M o) 66 The resoue of goods 
seizw by sheriff under an execution is a iniademcanour of a similar kuid 
As to resistance to sheriff, see Shonffs Act, 1887 (50 & 51 Yict o 65), s 8 (2) 

(e) For the marks appropriated for use generally u^ on stores under Che 
control of the Admiralty or any pubhe department or offle >, or of any iwison in 
the King’s semce, see Public Stores Act, 1875 (38 & 39 Yict o 25), Sched 1 
For the marks applied to the stores used for the puiposes of Greenwich Hospitul, 
see Greenwidi Hospital Act, 1865 (28 & 29 Vict c 89), s 46, Fubho Stores 
Act, 1875 (88 & 39 Vict o 25), s. I7 

(/) Public Stores Act, 1875 (38 & 39 Yict c 25), s 4. 

(o) I bid The offence is tnablo at quaitoi sessions 

(A) J&td, 8 5 As to obliterating the marks on rogunental necessaries, sea 
B 13, and Army Act, 1881 (44 & 45 Vict o 6h), s 156 The Public Stores Aot 
1875 (38 ft 89 vict c 25), s 12 incorporates the following secUoDS of the 
Larceny Act, 1861 (24 & 25 Yict o 96) —Ss 98, 99 (punishment of acoessonci), 
s 100 (restitution of goods upon conviction), s 103 (apprehension without 
warrant; eear^ warrant, se^re of poison offering for sale or in pawn), S'!. 
107—112, 120 (as to snmmary convictions), s 113 (repealed), s 115 (offcuies 
withm junsdiction of Admualty}, s 116 (form of indictment for asub^ouunit 
oAenoe and proof of previous conviction), s 117 (power of conrtm case of mis 
demeanour in addition to or substitntion for other pumshment to impoHc ijt,e 
and require surebes), s 118 (repealed), s 119 (as to solitary conhiinunif, 
tspealed, and whipping, inapphoable), a 120 (summary pcoceeduigs), s 121 
(costs, repealed) 

(t) Pubhe Stores Act, 1878 (38 ft 89 Vict c 25), a 8; Penal Serviti.do Act, 
1891 (54 ft 55 Yiot c 69), si It is a misdemeanour to have pos)<cfision 
of any of Hts Majesty’s stores reasonably suqiected of being stolim ot 
nalaMTOly obtaiued and not to give to the court a satisfactoty au ount of the 
maimer m which they were come by The punishment is a fine or 1 wo iqonths’ 
aninfuonment (Fubbe Stores Aot, 1675 (38 ft 39 Ylofc. c 26),» 7) This offenca 
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SuB-SsoT 2— Comag» Offtnm{j£i 

1026. Every peison is by statute (Q guilty of a felony (1) who 
falsely makes or counterfeits any com resembling, or apparently 
intended to resemble or pass for, the King’s current gold or silver 
coin (m), or (2) who gilds or silvers oi with any wash or materials 
capable of producing the appearance of gold or of silver or by any 
means whatsoever washes over or colours any com whatsoever 
resembling, or apparently intended to resemble or pass for, any of 
the King’s current gold oi silvei com, or (3) gilds or silvers etc any 
piece of silver oi copper or of coarse gold or coarse silver or of any 
metal or mixtuie of metals, being of a fit size and figure to be 
coined and with intent that it shall be coined into counterfeit com, 
resembling, oi apparently intended to resemble oi pass foi, any of the 
King’s cuirent gold or silver coin, or (4) gilds or with any wash 
or mateiials capable of producing the coloui or appearance of gold 
or by any means whatsoever washes, cases over, 6r colours any of 
the King’s current silvei com, or files or in any manner alteis such 
com with intent to make it resemble or pass foi any of the King’s 
current gold com, or (5) gilds or silveis etc any of the King’s 
current coppei com with intent to make it resemble or pass foi any 
of the King’s current gold or silver com (?i) 

The punishment for any such offence is penal servitude for life, or 
foi not less than thiee yeais, or impiisonment with oi without haid 
labour for not more than two yeais (o) 

1027 A com which has been made or altered so as to be other 
than it ought to be, oi made to lesemble that which it is not, is a 
counterfeit coin(p) It is a question of fact foi the jiiiy whether 


tnay be pmusbod on eummary conviction, but the oilcudur may be indicted, 
provided be is not punished twice for the same oiltuce {thid ) The offence u 
triable at quarter eossious 

(k) 8ee title Consiiiuiiokal Law, Vol VI, p 461 

(/) Coinage Offences Act, Ihbl 0^4 & 25 Yict c 99), as 2, 3 To counterfeit 
the Sing’s com and to import folBe monej from aoioad resemhbug English 
money was treason by 25 Edw J, stat 5, c 2, but this enactment, so far as 
counterfeiting was concerned, was only decl^tury of the pre-oxisting law 
(Biact, bk d, ff 118 b, 119 b) Various enactments followed which were 
amended and consolidated bj stat (1832) 2 S' 3 Will 4, c 31, which repealed 
that part of 25 Edw 3, stat 5, o 2, whicn related to false money, coming thus 
ceasing to be treason The law on the subject is now to be found entirely m 
the Coinage Offences Act, 1861 (24 A 25 Vict c 99) In that Act “ the King’s 
euirent gold or silver com ” and “ the Kuig’s copper com ” mclude respectively 
any gold or silvei or copper (or bionze)com coined in any of His Majesty’s 
mints, or lawfully ounent bv pioclamatiou or otherwise in any part of tty 
King's dominions, and " the King’s current com ” has a similar meaning (si) 
False or conntei frit com " resembling or apparently mtended to resemble or 
pass for any of the Kmg’s cunent raid or silver com ’’ indudes any of the 
oatxeiit com which has bqen ^t, silvered, washed, coloured, or cased over or 
in ftST manner alteied to resemble or pass for any of the Kmg’s current com of 
a higuer denomination see £ y Hermann (1879^ 4 Q B D 284, C C B. 

(f^ Comage Offences Act, 1861, supra, s 2. 

(n) IMtt B. d ^ 

(o) Jhdn 2, S !nio offence is not triable at quarter sessioiis 

(p) V. Bemam, supra, at p 288, C. C. R, where a genome soyereipi 
wbicn bud been fraudnlentlj filed at the edges so as to reduce the weight by 
QM twsihty'fouTth, a new milling haymg then be<ai added, was held to ha a 
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the oonnterfeit bo nearly resembles any current com as to be 
intended to resemble or pass for it {q) 

The offence of counterfeiting consists in the making or ^tering 
of the com, it is not necessaiy that there should have been 
any attempt to utter it (a) Any ci edible witness ma> prove that 
the com in question is counterfeit (6) 

1028 It IS by statute (c) a felony to impair, diminish, or lighten 
any of the King’s current gold oi silver com with intent that the 
com so impaired etc may pass as curient com The punishment is 
penal servitude for not moie than fouiteen nor less than thioe years, 
or impiiBonment with or without haid labour foi not more than 
two years (d). 

1029 Everyone is by statute (e) guilty of felony W'ho unlawfully 
has m his custody or possession (/) any filings, clipping, or gold or 
silver bullion, or any gold or silver in dust, solution, oi otherwise, 
which has been produced oi obtained by impairing, diminishing oi 
lightening the King’s cm rent gold or silver com knowing it to have 
been so pioducud or obtained The punishment is penal servitude 
for not more than seven noi less thanthreo yeais, oi miprisonment 
with or without hard laboui for not more than two yoais (^) 


1030 Eveiyone is by statute (/t) guilty of felony who without 
lawful authoiity or excuse (i) buys, leceives, pays, or puts off any 
false 01 counterfeit com lesembling or apparently intended to 
resemble or pass for any of the King’s cuirent gold oi silver com 
at a lowei rata or \alne than the same imports or was apparently 
intended to import ( j) In an indictment for this offence it is enough 
to allege that the accused did buy etc the false or counterfeit com 


falafl and counterfeit cow With legaid to colouiing coma to rewinble genuine 
cows or cows of a higher denoniwation see /t v Ltnt (177t), 1 Loach, , 
Jt V Cate (17%), 1 Leach, 161, n , It v Turner (IKji), 2 Mood 0. C 42 
(gilding sixpences), all decided on an earlioi hut Bimilor siatufe 
(j) R V IVtlaon (178 >), 1 Leach, 286, R v Wtlth (178j) %bid , 1 
Eabt, P C 164, where the piisoners were held to have been lightly convictod of 
inakiTig pieces of metal apparently resembling a slulling in size and colour, but 
beating no impression whatever, and see R v Bf/rM (18i)2), 6 Cox, 0 C 475, 
R V Robinson (1865), 10 Cox, 0 0 107, 0 0 K 
(o) 1 Ilale, P 0 228, nor, apparently, an intention at any time to utter it. 
(J) Coinage Offences Act, 1861 (24 & 25 Vict c 99), s 29 
(c) lh\d,% 4 

(<0 /6uf The offence is triable at quarter sessionB 

(«) Ihsd, B 6 

(/) A person has any matter mentioned m the Act w his custody or pos- 

E smon not only if he has it in his personal custody or possession, but also if he 
lowingly and wilfully has it m the actual custody or possession of any other 

E enon, and also knowingly and wilfully has it w any dwelling-house or other 
ntldiTig, lodging, apartoent, field, or other place, open or enclosed, whether 
Iwtlnn giiig to or occupied by himself or not, and whewer such matter shall be 
BO had for hu own use or banefit or for that of any other person isbvl s 1). 
See E. T SkemJt (1626), 2 0 & P 427, A v Gerruh (1839), 2 Mood & K 219; 
R V Owen (1889), 53 J P 822, i? v (1861), Le &C^18 
(ff) Ooinage Offences Act, 1861 (24 ft 25 Vicfc o 99), B 6 The olIonoB ifi 
InAle at quarter sessions 
fM /bt&, B. 6 

M The proof of the authority Mr excuse lies on the party accused (ibid.). 
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To prove tlwii the defendant knew that the coin ottered wu fabe 
or counterfeit, and to negative accident or mistake, evidence may he 
given that other counterfeit money was found in his possession, or 
that either before or after the uttermg m question he uttered other 
base money, whether of the same denommation or Hot, provided 
that m the opmion of the judge these uttermgs were not so remote 
in point of time as to be wholly disconnected with each other (n). 

1039 A person is by statute (o) guilty of a felony who (1) falsely 
makes or counterfeits any com resembling, or apparently intended 
to resemble or pass for, any of the King’s current copper coin, or 
(2) buys, sells, receives etc any false or counterfeit com resemblmg, 
or apparently intended to lesemble or pass for, any of the King’s 
copper coin at a lower rate than the same impoits or was 
apparently intended to import 

The punishment is penal servitude for not moie than seven years 
nor less than three yeais, oi impiisonment with or without hard 
labour for not more than two years (p) 

1040 A person is by statute (g) guilty of a misdemeanour who 
(1) tenders, utters, or puts off any false or counterfeit coin resem¬ 
bling, or apparently intended to resemble or pass for, the King’s 
cun ent copjier coin knowing it to be false or counterfeit, or (2) has 
in his custody or possession three oi more pieces of such counteifeit 
copper com knowing the same to be false or counteifeit and with 
intent to utter the same or any of them 

The punishment is imprisonment for not more than one year 
with or without hard labour (?) 

1041 Everyone is by statute (s) guilty of a misdemeanour who 
defaces any of the King’s curient gold, silver, oi copper com by 
stamping any names or words thoieon, w'hethei such com is or is 
not thcieby diminished oi lightened 

The punishment is impiisonment fur not moie than one year 
with or without hard labour [t) 

No tender of pajnnent in money made m any gold, silver, or 
copper com so defaced by stamping as above mentioned is to be 
allowed to be a legal tender (a) 

1042 It IS by statute a felony (x) to make or counterfeit any 
kind of coin not being the King’s curieni gold or silvei com, but 

(n) It V Whthif {or tFi/hc) (1804) - Leach, 983 R v Ball (1808), 1 Camp 

326, H V Ftn-iter (183o), Dears C 0 456, Ji v CMough (1882), 15 Cox, 
C 0 92 (0 C K (Ir)), i? v fviler (1816), Euss & Ey 308, E v Olh$, 
£19001^2 Q B 768, 781, 782, OCR , 

(o) Cuiaage Oilouoea Aot, 1861 (24 & 25 Yict c 09), a 14 
f p) /btd , 8 15 

m) JbvL, & 15 Aa to custody or possession, see note(/) on p 515, anit 

m i bid The offence is triable at quarter sessions 

(f) Coinage Offences Act, 1861 (24 Sc 25 Yict. c. 99), s 16 

?f) Ihd. 

(«) ibtd . a 17 A person who tenders, utters, or puts off a coin so defaced 
is liable on oonviciiDn before justioes to a penalty of 40f , but no person can 
proceed for the penalty without ^e consent of the Attorney-General {ihtd ) 

(x) Coinage Offenoes \ct, 1861 (24 & 25 Yiot o. 99), •. 18, E r UoberU 
(1855), Deani C C 539. 
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reflembling, or apparently intended to resemble or pass for, any 
gold or silver coin of any foreign prmee, State, or country. 

The punishment is penal servitude for not more than seven nor 
less thw three yearn, or imprisonment mth or without hard labour 
for not more than two years (y). 

1043 It is by statute («) a felony knowingly to hung any such 
counterfeit gold or silver foreign com into the United Kingdom 

The punishment is penal servitude for not more than seven nor 
less than three years, or imprisonment with or without hard labour 
for not more than two years (a) 

1044 It is by statute (b) a misdemeanour to utter an} such com 
knowing it to be counterfeit 

The punishment is impiisonment for not more than six months 
with or without hard labour, and for a second offence imprisonment 
for not more than two yeais with oi without haid labour (t) 

Everyone is by statute (d) guilty of a felony who utters such com 
after two previous convictions. 

The pumshment is penal servitude for life or for not less than 
three years, or imprisonment with oi without haul laboui for nut 
more than two yeais («) 

1045 Everyone is by statute (/) guilty of a misderaeanoiii who 
makes falsely or counteifeits any kind of com intended to resemble 
or pass for any coppei com or any other com made of any metal or 
mixed metals of less value than the sihoi com of any foreign State. 

The punishment for the first offence isimpiisoument for one year 
with or without hard labour, and for the second offence penal servi* 
tude for not more than seven nor less than three yeais, or impiihon* 
ment with or without bard labour for not less than two yeais (y) 

1046 Everyone is by statute (h) guilty of a fel(>ny who knowingly 
and without lawful authority or excuse, mak(‘s, tiends, bogins or 


(y) Coinage Offences Act, 1861 (24 & 25 Vict t 99), s 18, l«nal Servitude 
Act, 1891 (M & 55 Yict c 69h b I Tlio offonio ih triiitiJo at qiiaitor neBstonH 
(«) Coinage Offences Act, 1861 (24 & 26 Vict c »•»), e 19 
(o) Coinage Offeuces Act, 1861 (24 & 25 Vict c 99j, b 19 , Penal Servitude 
Act, 1891 (84 & 65 Viot c 69), a 1 The offence is tnahlo at quarter Beatiions 
(b) Coinage Offences Act, 1861 124 & 26 Vuf c 69), as 20, 21 
(e) /btd The offenoo is tmablo at quarter sesaions 

(d) fb>d , B 21 « 

(e) Ibid , Penal Servitude Act, 1891 (64 & 65 Viot c 69), s 1 The offence 
IS not fariable at quarter sessions 

(y) Coinage Offences Act, 1861 (24 & 26 Vict c 99), s 22 
•(y) Ibid , Ponal Servitude Act 1891 (54 & 65 Vict c 69), s 1 This offence 
IS liable at quarter sessions A person who without lawful authority or exr use 
has in ^ poaaesaon more than five pieces of counterfeit foreign com forfeits the 
same on snmmary conviction, and also forfeits £2 for every such pieto of 
counterfeit TTalf of this penalty is payable to the informs and the other 

half to the poor of the pnnsh(Coinag6 Offences Act, 1881 (24 & 26 Viot o 99 ,» 2J) 
(A) Coinage Offences Act, 1861 (24 & 25 Vict c 99),8 24 A galvanir buttery 
» a “ machme " vnthm the meaning of this section (B r Oover (1863) 9 Co*, 
CL 0.282) If a person employs a die-Bmker to make lor a pretended innocent 
jmnKMe a die fift^ to make alullmgs and the die sinker acts inuoiently and 
with the knowledire of the authonties of the Mint, the t mployer niiv be cem- 
Tietsd of maVing the die (A. v. Bannen (1844), 2 Mood C. C 3f)9). An 
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proeeedB to make or mend, boys, edls, or baa in bui eiialk4p.oe 
TOBsessionCt) (1) any puncheon, coontes ponoheon, matrix, vbatqp, 
me, pattern or mould, made or impreseed with, or which waU make 
or impress, the hgore or apparent resemblance of both or either of 
the sides of any of the King’s current gold or silver omn, or of the 
tom of any foreign State or any part or parts of both or either of 
such Bides, or (2) any edges, edging or other tool, collar, instrument, 
or engine adapted and intended for marking or milling the edgefa of 
any such com knowing it to be so adapted and intended, ot (3) any 
press for coinage or engine for cutting round blanks out of gold, 
silver, or other metal, or any other machine, knowing it to have 
been used or intended to be used for the false making of any such 
coin. 

The punishment for any such offence is penal servitude for life or 
for not less than thiee years, or imprisonment with or without hard 
labour for not moie than two years (j) 

1047 Every person is by statute (fc) guilty of felony who know¬ 
ingly without lawful excuse, makes, mends, or has in his custody 
or possession any instrument, tool, or engine adapted and intended 
for counterfeiting any of the ]&ng’B current copper coin 

The punishment is penal serviWde foi not more than seven nor 
less than three years, or impi isonment with or without hard labour 
for not more than two yeais (Z) 

1048 Everyone is by statute (m) guilty of felony who without 
lawful authority or excuse knowingly conveys out of any of His 
Majesty’s mints any puncheon, counter puncheon, matiix, stamp, 
die, pattern, or othei tool, instrument, press, or engine used m the 
coming of com, or any useful part thereof, or any coin, bullion, or 
metal or mixture ot metals 

The punishment is penal servitude for life or for not less than 
three years, or imprisonment with or without hard labour for not 
more than two yeats(N) 


isdietment undor thu section (and also for offences aprainst othei sections where 
the words “ without lawful authority or excuse " are used) must allege that the 
act was done without such lawful autbonty or excuse although m eadi of these 
sections the onus of proving the lawful authority or excuse is thrown imon the 

E nsoner (Jt v Jlarvey (1871|, L B 1 0 0 £ 284) The inteut with whfoh 
tie accused bought or sold or had m his possessiou the portioular instrument of 
Goiinug 18 munatenal, if he knew that it was one which was adapted and 
intended to bo used for making counterfeit com (tiid , B v BeU (ItSd), 1 
P. O lf)9 , and see Dicktfn y Otll, fI8%] 2 Q B 310) 

(«) As to possession, see note (/) ou p did, ante. 

{j ) Ooinage Offenoes Act, 1861 (24 & 2d Tict c. 99), s. 24 Thu offonoe |i 
not liable at quarter sessions, 
ft) IM., 8 14 

M Jbtd , Penal Sonrttado Act, 1891 (54 & dd Yiot o 69), a 1 Thu oftence 
is imbU at quarter sessions 

(ni) Omnage Offences Act, 1861 (24 & 2d Yict o 99), a 25. Thu offence u 
nc^ tmhle at miarter sessioxu 

(n) ^uie foUowiog proruions of the Coinage Offences Aot^ 1861, relate 
to the duMOveiT of counterfeit com and coming iwle end the destmebon ci 
oounteileit or aunmuhed com. tt anyone finda in any place or in thq onaiody 
of any PWlKni having the same without lawful avdhonty or excuse any lalae at 
counterfeit OQUit WbeNHW Bngbih. qr iomgat or any mmnunent for van^n g ^ 
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1049. ^vet^ offe&M of fAlsdy making or oounierfeiting any com 
or of baying, sailing, receiving, paying, tendering, uttering or patting 
off or of offering to buy, sell, receive, pay, nttM or put off any false 
or counterfeit com against the provisioDS of the Act is to be deemed 
to be complete, although the com so made etc is not lu a fit state 
to be uttered or the counterfeiting is not finished (o). 

SxTB-SEorr 3.— Concealvng Treaswe Trove 

1050 Treasure trove is gold or silver, m com. plate, oi bullion, 
thereof no person can now prove the property, mddeu in ancient 
time and discovered recently, it belongs to the King or to some 
lord or othei person by the King’s giant or prescription (p), the 
^md facte presumption always being that it belongs to the 

Every person is guilty of a common law misdemeanoui (i) who 
finds treasure trove and conceals it 

The punishment is a fine and imprisonment without haid 
labour («). 

It IS a part of the duty of the coroner to hold an mquisition to 
mquire who were the finders of treasuie trove and who is suspected 
of concealmg it (t), but the holding of such an inquisition la not 
necessary before mdictmg a person for concealment of the 
treasuie (u) 

The offence consists m intentional concealment, it is not 


same, or any gold or talrer, whether la dust, solution, or oiherwieo obtAined 
by diminiBhiTig the King’s cuiiont gold or silvoi coin, it is lawful for him, and 
he IS requued, to seize it and take it before a lustuie of the poaro, a instico of 
the peace may also issue a searoh warrant lor the discovery of false aua counter 
fpit com and instruments of coming (tbid , s 27, see also s 31, whioh provides for 
the apprehension by any person of offenders found committing any indictoblo 
offence against tbe Act) Where any com is tendered as t < i King’s current gold 
or silver com to any peison who saspocts it to he dmuniso 4 otherwise than by 
reasonable weanrig, or to be eouuterieit, he may cut, break, bond, or deface sueh 
com. If it appeal 6 to bo flimmiahed or counterfeit, tbe person bindoniig it must 
bear the loss If it is of due weight and appears to bn lawful a<iu, the jiersou 
defacmg it must receive it as such In case of dispute as to whether the mm is 
diminish ed or counterfeit this question is to be dotemuned in a summary way 
by a justice of tbe peace Tdlers at the Exchequer and thelB^ivors genoial 
of every branch of the Bevenue are required to bieak or deface overy piece of 
connterfeit or unlawfully duzumshed gold oz silver com tendered to them m 
payment (titd , s. 26) As to appiehensiou of offenders, seo p 300, note (d), 
ante, and as to aocossoriea, see p 253, ante 

(o) Coinage Offences Act, 1861 (24 & 26 Yict o 00). s 30 See further, aa 

to venue, tbtd, n 28, and pp 256, 258, 284, 286, ante, w> to offeuces committed 
within the jm^iotion of the Admiralty, , a 36 ; proof of previous con- 
^lotions, thd, B 37, fining offenders and hmdmg them to ke^ the peace, 
tbtd, B 38 ^ ^ , 

(p) 3 Oa Inst 132, Termee de la Ley, 565, Ohitty, Prerogative of the 
Oroira. 162, and title CoxarmrTZOHAZ. Law, Yd. Yll, p. 212 

A.-G V Moore, [1893] 1 Ch. 676, 683 
3 Oo. Tn«A 1S2. 

The offeyne u, it seems, an offence against the prarogaiiTe of the King 
Qieie&m hot ti^le at quarter seenoiie (Quarter Besnona Act, 1842 (5 & 6 

Viet o. 38), a. l)i ^ 

(f) Coroners 1887 (50 A 51 Yieb. a. 71), • 36, t«pealiag stat. dt 
Ctnmbotm, 4 Bdw 1, stat 2, a 1; see titte OoBoexa, YoL YIH, p 247. 

M Jt. T. note (1867), II Co*, a 0 75, 0. 0. TL (Ir >. 
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nece'^'^ary to allege in the indictment that the d^enduit aeted 
fraudulently, although the word ** fraudulent ” is commonly used m 
some old authonties (t) 

Bob-Sect 4 — Smugghng 

1051 Smugglmg consists m bringing on shore, or in carrying 
from the shore, dutiable goods, wares, or merchandise for which duty 
has not been paid, or goods the importation of which is prohibited («) 

1052 Every person is by statute (a) guilty of a misdemeanour 
who after sunset and before suniise between the 2l8t September 
and the let April, or after 8pm and before Gam at any other 
time of the year, makes or assists in making any signal from ship, 
boat, or shore for the puipose of giving notice to any person on 
board any smuggling ship or boat 

The punishment is the forfeiture of ^100 or imprisonment for 
one year with or without hard labour (6) 

1053 Every peison is by statute (c) guilty of a felony who 
maliciously shoots at any vessel or boat belonging to IIis Majesty’s 
navy or in the service of the revenue, or maliciously shoots at, maims, 
or wounds any officer of the army or navy, or any mariner or coast¬ 
guard employed m the prevention of smuggling and on full pay, or 
any officei of customs or excise, or any peison acting in his aid, m 
the execution of his duty 

The punishment is penal servitude for not moie than five nor less 
than three years, or impiisonment with or without hard labour for 
not more than two yeais (d) 

1054 A peison is by statute(c) guilty of a misdemeanour who 
procures any person or persons to assemble foi lauding, carrying or 

(wl R V Thmruu (186J), lie & Ca 313 

(9} 1 Hawk F G, c 30, s 1 Tlie peualty ^or smug^liDg is that the 
goutls stuugglod (Oustoms Consolidation Act, 1376 (39 & 40 Vict o 36), s 177), 
and the ship, boat, uimage, or horso used for their conveyance (t&ta, b 202 ;, 
aio forfeited to the Crown, and the offender le also liable to forfeit either treble 
the value of the goods, including the duty thereon, or £100, at the election of the 
Commissioners of Customs (ttna , s 166} The forfeitures are recoverable by 
action, xbtd , s 218 

(a) Customs Consbhdation Act, 1876 (39 & 40 Vict c 36), ■ 190, see also 
BS 191, 192 

(/i) Ihd 

(a) IM , s 193, see also Customs and Inland Bevenue Act, 1881 (44 
Tict 0 12), 8 12, which imposes a peualty of £100 for resomng any person 
apprehended for any offence against the Oustoms Act, 1876, which is punishaUe 
by hue or imprisonment, or for preventing the apprehension of such a peredb, 
or for assaulting or ob<itructing any officer of customs while acting m the 
•zeoubon of his duty The penalfy is, it seems, recoverable by action 

(d) Customs Consolidation Act, 1876 (39 & 40 Yiot c 36), a 193; Penal 
Servuudo Act, 1891 (54 & 56 Yiot c 69), s 1 Under the Customs Consohda- 
tion Aot, 1876, a sentence of imprisonment for three years without hard labour 
ooold he mven Qitcera whether a sentenoe of three years* impiuonment 
could now ne infliot^ for this offence (Penal Servitude Aot, 1891 (64 d: 65 Yid 
0 69), S. 1) ^ Quaere also whethir this or the lasbmentioned offence is tnabie at 
quarter sesmona (Quarter Sessions Aot, 1842 (6 ft 6 Yiot c 38), a 1). 

(e) Oontoms Consolidation Aot, 1876 (39 ft 40 Yiot o 36), s 189, see tiid,, 
s. 188, which iB repeided by the Customs and Inland BevenueAc^ 1879(42ft 43 
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oonoealing any goods -whioh aie prohibited from being imported, or 
the duties for which have not been paid or secured 

The punishment is imprisonment with or without hard labour 
for twelve months, if any person engaged in lauding etc. such 
goods IS armed with hrearms or other offensive weapons, or whether 
so armed or not is disguised in any way, or, being so armed or 
disguised, IS found with any goods liable to forfeiture under the 
Customs Acts within fi\e miles of the sea coast or of a tidal river, 
he IB liable to imprisonment with or without hard labour foi not 
more than three years (/) 

Large clubs or sticks are “ offensive weapons.” The expression 
includes anything that is not in common use foi any other puipose 
but a weapon, but a common whip is not such a weapon, nor, 
probably, is a hatchet which is caught up accidentally dining the 
beat of an affray (q). 

1055 All indictments and informations for any offence against 
the Customs Acts iii any court or before any justice must bo brought 
or exhibited within three years next after the date of the offeuue 
committed (h) 


Sect 7 —Offences relating to ElecUons 

1056 There are various criminal offences in relation to biibery 
at elections, undue influence, evasion of the Ballot Act, persona' 
tion, and neglect or delay in the issue of writs for elections, these 
offences aie treated of m another pait of this work (t) 

Sect 8 —Offences on the Uujh Seas, 

Stjb-8i Cl 1 — Piracy 

1057 Piracy gentium (j) consists m destioying, allaeking, 
or taking a ship, or taking an\ part of its tackle cargo, fiom tho 
owners on the high seas, or within the jurisdiction of the Adiiiiraliy, 
by acts of violence or by putting in fear, and by a body of rric n actiug 
without the authorisation of any State or politically organised 
society (/«) 

Viot c 21), 8 14, and schiidiile but w replarod ])v « 10 of tho laat-monfionod 
Act, wuich 18 to the Bamo effect (see Stephen, Ihgoet of the O’nmirial Law, 6th od , 
o8, n ) 

(/) Customs Consolidation Act, 1870 (39 A 40 Vict c JO), s 189 
(g) S V Fletcher (1742), 1 )>each. 23, It v Htdclnmm 1 Leach, iV), 

342, n , B r Noakta (1882), o 0 A P 326 
(A) C^toms Coneohdation Act, 1870 (89 & 40 Virt c 10), s 2o7 Ilufc 
jvobably an indictment for a conspiracy to infringo any of tho proriHiuiis of 
the Acte could be preferred after tho expiration of throo years (see R v 
Thomv^ (1851), 16 Q B 832) 

(t) See title Elections 

(A Piiacy was not, properly speaking, felony at common law, and a prfidon 
of all felonies did not mclude piracy (1 Hawk P 0, t 20, s 12, .3 ('o Ic-t 
111, B V Morphea (1696), 1 Salk 85) It was, however, known as Morn by 
civil law, was tried according to that law by the admiral or his depnt) pi lor 
to the Offences at Sea Act, 1 j 86 (28 Hen 8, c 15), see the preanibio to that 
statate, Molloy, De Jurellantimo, bk 1, c 4, s 24, Co lute 891 a 
(&) In A for Hang Kongv Kiook-a-St»g (1673), L E 5 P (! 179,199. 
the Envy Council approved as a corrort exposition ot tho liw as to wh.i1 
constitutes piracy jure gmtwm tiie following passage Irom Ahe charge to the 
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The punishment for this offence is penal servitude for life or for 
not less than three years, or imprisonment with or without hard 
labour for not more than two years (0 

1058 The Kings courts have jurisdiction to try all cases of 
piracy jure gentium m whatever part of the seas and upon whose* 
soever property it may be committed, and whether the accused are 
Bi itish subjects or the subjects of any foreign State with whom the 
King IS at amity (m) 

If the act of depredation was committed, even without the King’s 
commission, upon a subject of a State at enmity with the King, it 
does not amount to piracy. 

It IS piracy for a man who holds the King’s commission to 
despoil those with whom his commission does not authorise him to 
hght, if they are in amity with the King (n) 

The place where the alleged piiacy was committed must be within 
the jniisdiction of the Admiralty( o) 


grand jury in i? v Dauson (10%), 13 Stale Tr 454 —** piracy is only a sea 
term tor robbeiy, piracy being a lobbeiy withm the luriadictum of the 
Adnuriilty If the inannei of any ehip shall 'violoutl} dinpoR‘<p->s the master, 

ind aflorwaids carry away the ship itself or any ot the goods with a felonious 
intoutioii 111 any place where the Lord Admiral hath juiisdution, this is robbery 
and piracy ’ But see Stephen, History of the Criminal Law, YoL II, 28 Several 
definitions of this offenie by jiuists of vaiious nationalties are collected in llall 
on Tiiioniational Law, 5th ed , p 260 n The words “ or politically organised 
so( loty ” have been added to tho definition in the text to meet the case ot a body 
of persons acting in what they suppose to be the pubbo interest of their country, 
for public (lids, and not with a view to satisfy (at any rate (brectly) their own 
j'leed or desire for revenge It is submitted that persons so acting, and 
(oininifting only such acts os would be regular acts of war if done undei the 
uuthoiity of a recognised State, would not at the present day be held guilty of 
piracy Theie would in such a case be, propoily speaking, no uvimut futandt, 
whuh bus boon said to be a necessary ingredient ot the oSeuoe when ship or 
c irgo IS taken, and the acts of hostility would be directed against the subjects 
of one particular State, and not by the undiscriminating desire of plunder which 
ohaiacterises the hositt humaiit generis See Hall on International Law, pp 2o7 
et seq , whero the matter is fully discussed, also lie Tirnan (1864), 5 B & S 
hio (also itmoitod as He Ttrnan (lS64), 9 Cox, C 0 622) j Tfte Magellan Ptrates 
(1853), 1 Kcc & Ad 81, 83,Bof»wfl Hcpiihhr v Ind^mty Mutual Manns 
Assnrame Co , [1909] 1 £ B 785 Cases ot this kind arose in the United States 
dining tho ('ivil War, but woro dealt with under special Acta of Congress (see 
Bishop, Criminal Law, Vol II, p 618 n) 

(/i rumy Act, 1837 (7 Will 4 & 1 Vict c 88 ), s 3, Penal Servitude Act, 
1857 (20 A 21 Vut c 3), e 2 ), iVnal Servitude Act, 1891 (64 & 55 Vict a 69), 
8 . 1 , but see jp 5J6, jiosf No kind of piracj is triable at quarter sessions 

(in) 1 Hawk P C, c 20 , s 1 , /f v Dawson (1696), 13 State Tr 461, 465 
But an act which is dorlaitd piraci by statute and does not amount to piracf 
jwt qentxvm will only be punishable in an Engbsh court, if committed by a 
Bntisb subject, unless it was committed within tho King s dominions or within 
tho Adnuialtv junsdiobon 

(n) 4 Co Inst 164 , charge'of Sir L Jenkins, Life of Sir L Jenkins, Vol I, 
p xoiv } Ttvnan, supra As to depredations by a British subject acting 
under a oommission bom a foreim State, see p 625, post 

(o) 8 Oo Inst 113 , I Hawk P C. c 20, s 15 , i2 v Allen (1837), 1 Mood 
(’ C 4W, H V Anderson (1868), L E 1 C 0 E. 161, 169, E v Carr (1882), 
10 Q B D. 76, 0 0 B , und see p 273, ante, and title Admuulty, Vol I, p. 69. 
Tho ordufaty^rulo that an mibctaent will not be m an Engbsh court for an 
oflenoe eonttutted at sea beyond the bnuta of the temtonal waters (Temtonal 
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All offences committed on the high seas and other places withm 
the junsdiotion of the Admiralty may now be tued by instioes ol 
assize or commissioners of oyer and termmer or gaol delivery m 
any counly wheie a person committed for such an offence is 
imprisoned (p)i or by the Central Criminal Court (tji) 

1059 If a natnral-bom subject of the King oi a denizen 
of this kingdom commits any piracy or robbery or any act of 
hostility ogamst the King’s subjects upon the sea under colour 
of any commission from any foreign prince or State, or pre¬ 
tence of authority fiom any person whatevei, eithoi dm mg pence 
or war, he is by statute (r) deemed to be a pirate, fcluii, and 
robber. 

1060 A master or seaman is by statute (s) deemed to be a 
pirate, felon, and robber, punishable as a pirate, (1) who witlim 
Admiralty jurisdiction l)etra;>s his trust and turns jurato, enemy, 
or rebel and piratically runs away with Ins ship or any bout, 
ordnance, ammunition or goods, or yields Ibeni up vulunianlv to 
a pirate, or (2) who bungs seducing messages from any pirate, 
enemy, or rebel, oi (3) who consults oi combines with or attempts to 
corrupt any master,officer or mariner to yield up or runaway with 
any ship or goods or turn pirate, oi (1) who lays violent hands 
on hia commander to hinder him from fighting in defence of his 
ship, or coniines him, or endeavours to make a revolt in the 
ship. 

1061 A master of a ship, or any other person who trades with 
any pirate, or furnishes him with ammunition, piovisions ui 
stores, or who fits out a ship for so trading, or who consulls, 
combines, or corresponds with a pirate knowing him to be such, 
IB by statute deemed to be guilty of piracy, felon; and robbery (/) 

1062 Any person belonging to any ship is by statute (u) dcoiuod 


Waters Junsdictaon Art, 1878 (41 & 42 Vict r 71), b 2) on boanl u foicjgn 
\ 08 fiel by a foreigner (A v A'eyn (1876), 2 >x B 03, 0 f U , v And>r»uit 
(1868), L R 1 0 C K Ibl, 108) does not aiji Iv to piracy 
(«) Admiralty Offence* Act, 1844 (7 & 8 Vict c 2), sb 1, 3,4, and « e Oilonce« 
at W Act, 1636 (28 Hen 8, c 15), sa 1, 2 
(g) Central Cnminal Court Act, 1834(4 & 6 Will 4, r 30), s 22 As to (he 
tiua in the colonies of pirates and others whf» have committed crimes on (he 
high seas, see 11 Will 3, r 7, Offences at fciea Act, 1800 (4b Oeo 3, c 54), 
Adnuralty Offences (Colonial) Act, 1849(12 A 13 Vitt c %), Foreira Juris¬ 
diction Act, 1890 (33 4 54 Viot o 37), and the Merchant Shipping Act, 1KU4 
(67 & 58 Vict c 60), s 687 

(r) 11 Will 3, c 7, B 7 (mads perpetual by 6 Geo 1, a 19) 

{•) Stat (1698) 11 Will 3, c 7, s 8 As to who are acuossones, see hb «, 10 
Upon a charge of confimng the master it u not necessary to show that force 
was aotnally used. A constractive confinement, as by so threatwnuig the 
master as to render him not a free agent to to where he liked on l»oard the 
ship, IS a confinement withm the meaning of the section (A v JutM (1870), 11 
Oox,C C 393, per Bovux, C J , at p 397) 

(<) Piraxjy Act, 1721 (8 Geo 1, c 24), s I 
(a) Ihtd 
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CuHiKAL Law and Procedure. 

to be and is punishable as a pirate who, upon meeting a merchant 
ship on the high seas or m any port, haven, or creek, forcibly boards 
or enters bei, and who, though he does not seize or carry off such 
vo'-bel, throws over])oard or destroys any part of the goods or 
meichandise belonging to her 

1063 The punishment for a statutory piracy is penal servitude 
foi life or for not less than thiee years, oi imprisonment with or 
without haid labour for not moie than two yeais(a) But whoever 
with intent to commit, or at the time of or immediately before 
or after committing, the crime of piracy in respect of any ship, 
assaults with intent to murder any peison on boaid the ship, or 
who stabs, cuts, oi wounds any such peison, oi unlawfully does 
any act wheieby the life of such peison may be endangeied, must 
he seutenct d to death (b) 

Sub Saci 2—A/n’e Trade 

1064 Any Biitish subject oi anyone lesjding within the 
King’s douiiiiions is by statute (t) to be deemed guilty of piracy who 
upon the high sets oi lu any haven, iivei, tieek, or place within 
Admnalty juusdictiou knowingly and wilfully (l)caiije8 away any 
liuibou as a slave, or loi the puipose of such peisou beiug impoited 
us a sla\e, into any place whatsot'vei, or for the purpose of such 
ptisou being sold, used, oi dealt witli as a slave, or (2) on the 
high seas or within the King's dumintuns ships, leceives, detains. 
Cl coniines on board ship any poison lor any such purpose 

The punishment foi such ollence is penal servitude loi life or for 
not less than three years, or imprisonment with or without haid 
labour for not mure than two years (d) 

1065 Every pel son is by statute (c) guilty of a felony (1) who 
deals 01 tiades in slaves or persons intended to be dealt with as 
slaves, (2) impoitsoi contiacts for importing into any place slaves 
01 other pel sons in cider that they may be dealt with as slaves, 
(8) ships, receives, detains, oi confines on board any such persons 
loi the purpose of their being dealt with as slaves; (4) fits out 
or navigates ships foi any of the above puiposes, (5) lends or 


(a) Piraev Act, 1837 (7 Will 4 & 1 Vict c 88), s 3, Penal Servitude Act, 
1857 (^0 & 21 Yu.t 0 3), 8 i. Penal Servitude Act, 1891 (54 & 65 Yict o 69), 
8 1 

{b) Piracy Act, 1837 (7 Will 4 A 1 Yiot o 88), 8 2 As to the condemnation 
of propertv'i aptured from pirates and the restitution to owners, see Piracy Act, 
1850 (13 A 14 Yut c 26), r 5, and title Admibalty, Vol I, p 76 • 

(r) Slave Tiade Act, 1821 f5 Geo 4, c 113), a 9 As to the jurisdiction of 
the Adiniialtr Division of the Iligh Court in regard to the condemnation of 
vessels etc seued under the Slave Trade Acts, see title ADmiiAX.TY, Yol I , 
p 78 

(d) Ibtd , Punishment of Offenoes Act, 1837 (7 Will 4 A 1 Vict c 91), 
B 1, Penal Seivitude Act, 18o7 (20 & 21 Yict c 3), 8 2, Penal Semtude 
Act, 1891 (64 & 65 Yict c 69), s 1 The offence is not tnable at quarter 
Bosmons 

Slave Trade Act, 1824 (5 Geo 4, o 113) a 10 Offences under this 
aeition are not, it seems, excluded from the juiudiobon of quarter sessions 
(Quaiter Sessions Act, 184J (5 & 6 Yiot c 38), s 1} 
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oeoomes Beoority for money or goods to be employed for suuh 
parposes, or (6) knowingly and wilfully beoomes guaiauteo for 
agents employed with the same ob]oct, or engager in any smh 
adventure as partner, agent, or otherwise, (7) bhips money ui 
goods to be employed for such purposes, (8) acts as master, mate, 
surgeon or supei cargo of any ship so employed, (9) insures any 
slaves or any property so employed, oi (10) foiges oi utters 
any certificate, sentence, or receipt leqnired by the Slave Trade 
Act, 1824 (/“) 

The punishment for any such olTence is penal seiMtiulo for not 
more than fourteen nor less than thiee >eaih, or impiihonment with 
01 without haid labour for not more than two years (a) 

1066 A British subject is equally guilty of any of the above 
offences, whethei the acts alleged woie commuted within or without 
the King’s dominions (/i) But theiu is nothing in the Slave Tuido 
Acts to prohibit a coutiact by a Biitisb suhiecl foi the sale of slaves 
lawfully held by him in i foieigii couutij wheio the possession and 
sale of slaves is lawful (?) 

SluSlot 3— Ihii/iiy Pitci/ii hluntUn 

1067 Any British subject is by statulo ( i) guilty of felony 
(1) who decoys a native of an island in tho ihicihc Ocean (not being 
in Hib Majesty’s dominions noi within tlu juiisdictum of any 
civilised power) for the piirposo of importing oi lornoving him into 
any othei island or place, ui caines sucli native away oi coniines 
or detains him for such purpose without his eoiisont , or (2) who 
foi that puipose ships or detains such native without his consent; 
or (3) who contracts for such shipping etc , m (4) who fits out, 
navigates, lets, employs, commands, oi selves in or is on board of 
any \essel with intent to commit any such offenc. or (5) who puta 
money oi goods on boaid any vessel with the knowledge tliat such 
money and goods will be so employed 


(/) 9 Geo 4. c 113, h 10 

\g) Ibtd 8 10, Poiial Servitude Art, 1391 (64 & o') Vict c (>9), s 1 
Theie aie also pecuni iry forff itures piovidtd for the above olIon<r« by the Slave 
Trade Act, 1824 (5 Geo 4, c 113), as 2—8, os to tho recovery of whioh wie 
I 12, and the Slave Trade A(t, 1873 (16 & 37 Vut c 88), e 26 The lunt- 
mentioned Act contams provieiouB for the seisriiie bj olEot re of the Boyal Navy 
of vesaels equipped for tiadine in slaves and for their condt mnation by coorU 
having jurisdiction in Admiralty As to the place of trial of all offonous against 
•ither of tho above Arts, see the Slave Tmde Act, 1873 f3e & 37 Vict c S3), 
as 24i 20, p 285, ante, as to the form of the indictiuoiit, we A v Jeiiuiiu/» 
(1844), 1 Cox. 0 C 116 
Ih) R V Zuhteta (1843), 1 Car A Kir 216 

(•) Sanioe v llhdge (1860), 8 C II (v s) 861. Ex Ch See fuithn as 
to such controote, MtOdholzer y FuUurton (1842), 6 Q. B 989, and aa to tlie 
circumstances under which ships supposed to be engaged in the elave trotiw may 
be seized see ModnuDV |F«{/ea (1820), 3 B & Aid 363, Burmr Dminandb-iH), 
2 Exeb 167 Ckua/ncwiy R ,2'heRtcar<ii) Schmidt II 1 P t’ 2<>8, The 

Laura (1866), 13 £ T 133, P C Hoctfmrd v R , The (18o8;,S W. R 

310 , A V Caaaca (1880), o App Cas ^8, P C 
(y) Kidnapping Act, 1872 (35 ft 3b Vict o. 19), i 8, 
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Anyone charged with such an offence may be tned m any supreme 
court of justice in any of the Australian colonies an^ sentenced to 
the highest punishment, other than capital punishment, awarded for 
any felony by the law of (the colony in which he is tned, and any 
person who aids and abets such an offender may be tned and 
punished m the same way {k) 

Sect 9 — Offences relating to Foreign Nattoni. 

Bub Seot 1 — Offence) with raped to Dtplvmaiat), 

1068 Any person suing forth or prosecutmg any writ or piocess 
interfering with the freedom fiom legal process enjoyed by ambassa- 
dors and other public ministers of foreign Slates, and, m certain 
circumstances, their households {1), and any solicitor acting in such 
a case, and any officer executing such writ or process, upon con¬ 
viction theieof before the Lord Chancellor and the Lord Chief 
Justice, IS by statute to be deemed a violator of the law of nations 
and a disturber of the public lepose, and is liable to such pains, 
penalties, and corpoial punishment as they may judge fit to be 
luipobod (m) 

A libel on a foreign ambassador is a common law misdemeanour 
punishable us tending to interrupt the pacific relations between this 
couiitiy and the nation which he lepieseuts (n)> 

Sub-ISe( I 2 —Foreign Enltatmmt 

1069 It is by statute (o) a misdemeanoui (1) for any British 
subject, within or without the King’s dommions, to accept, er agiee 


{k) ICidnappuig Aot, 1872 (35 iS. 16 Viet o 19), a 10 

(/) ft'o title CoKsiiruiiONAL IjAW, Vol VI, p 428 

(in) Ihplomatic PriTilegns Act 1708 (7 Ann o 12), as 3,4 The Act will not 
pi(licit members of a public ministei a suite or bouaeboM who are occupied m 
ti tiding (s 5), and no person is to be proceeded against for barmg arrested the 
SOI vaiit of an ambass^or, unless the serrant’s name has been registered m the 
oflicn ot a Secretary of State and by bun transmitted to the Bberiffs or under 
ehenffb of Loudon and Middlesox (s 6) The privilege of a jieison who has been 
ajipointed an ambassador from being sued and from arrest extends for such a 
reasonable period after be is recalls as is necessary to enable him to wmd up 
bis official business and piepare for bis return to bis county, even though bis 
sucoosHot has been appointod {Marthail v (1808), 9 Mast, 447, Aftaurue 

Ben V Oadltan, [1^] 1 Q B 633, 2 Q B 352, C A) Sm title AonON, 
Vol I, p 1*1 

There is no known )n<«tance of any proceeding against any person under 
a. 4 of the Diplomaho Pnvilegis Act, 1708 (7 Ann o 12) The A(^ 
seems to contemplate a summary proceedmg without the intervention of a 
JUTV, and has, probably, no appbuation to arrest on criminal process, see p 245, 
ante. 

(n) R V d'Eon (1764), 1 Wm B1 610, 617, 2 Cbitty, Crumnsd Law, 54, 
see JL V Beltier (1803), 28 State Tr 5^, 617 As to obtaining a passpoii by 
fraud, see ii V Bratltfiml, [1905] 2 K B 730 

(o) Foreign Enlistment Aot, 1870 (33 & 34 Viet a 90), ss 4—11 Itbas been 
said that U was a misdemeanour at oommon law to enter the service of any 
foreign State without the leave of the Kmg (1 East, P. 0 81) Mercenary semes 
abroad wM very oommon before the paaamg of the Foreign Enlistment Aot, 
IbTO It IS stated by Coke that it is unlavrfm for a Bntuh subject to receive 
a pension firom a foreign E^g or State without the King’s hoenoe (3 06 Inst 
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to Rooept, without the Eling’s licence, any oomiuisaion or engage* 
ment m the mihtary or naval service of any foreign State at war 
with any friendly State (i« , a foreign State which is at peace with 
His Majesty), or ( 2 ) for anyone, whether a Bullish subject or not, 
within the King’s dominions to induce any othei peisoii to accept 
any such commission or engagement (p), (3) for any British 
subject without the King’s licence to quit, oi go on lio.iid any 
ship with a view of quitting, the King’s dominions wiUi intent to 
accept any such commission or engagement ( 7 ), ( 4 ) foi an>one, 
whether a British subject or not, within the king’s dominions to 
induce any other person to quit, or to go on boaid nnj blup with 
a view of quitting, the King’s dominions with the like intent, 
(5) for anyone to induce any othci poison to quit tho king’s 
dominions under a misiepiesoutation or false repiesentation of tlio 
service m which such person is to bo engaged with tho inicut or m 
order that such person may accept or agieo to accept any such 
commission (?) , ( 0 ) for tho nidstei or owiiei of any ship without 
such licence knowingly to take 01 engage to take 01 to havo on 
board such ship within the king’s dominions any British buhjoot 
who without the king a licence lias accepted such a coumiismon or 
engagement, or is about to quit tho dominions with intent to 
accept any such commission etc, nr any poison who has been 
induced to emhaik under a false icpicseutation o! the service in 
which he is to be engaged with tho intent that he may acc(‘]>t any 
such commission or engagement (*), (7) for any peisoii within the 
King's dommions and without such licence eithei to build 01 agiou to 
build or cause uO be built any shiji with intent or knowledge or 
having reasonable cause to behove that it will bo emplo>ed in ibe 
military or naval service of any foreign State at war with a fnendly 
State, or to issue any commission for, or equip 01 despatch, or allow 
to be despatched, any ship with the Uke intent ir knowledge (t) , 
( 8 ) for any person within the king’s dommions, by adding to tho 
number of guns or any equipment of war, to increa*^ without tho 
King's licence the warhke force of any ship which, at the time of 
her being within the dominions, was in the naval service of any 


144) As to taking military co undfr a pnneo or Hlato in India, 
Foreign Enhfltmont Act, 1870 (33 & 34 Vi(t * i 1 x. i t 

{pflhtd , s 4 See A V Jtumbk (1864), 4 F & F. lio Aa to detimtion of 
a foreign State, eee tbtd , 8 30 

i o) I bid , 8 5 
r) I btd , 8 6 

Ihtdl B 8 . 800 jS V Sandoval (1887), 3 T L II 411, A-G v 



if forthwith upon the King’e proclamation of neutrality buch pereon gi^os 
Botwe to a Secretaij of State that ho i8 building or equipping the ahip, 
uad gives him aum parhcnlars of the contract aa he may require, and 
gives 8noh security and permits such other measures to be taken as tho Sucre* 
tary of State may prescribe for ensuring that the ship shall not be removed 
wimout the King’s hcenoe until the termination of the war (tbid, s Sj See 
s. 9 aa to the presumpUon that a vessel built fur and used by the fon.igu State 
was built with a view to its bemg so employed To lot a, tug to one of the 
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foreifjfti State at war with a friendly State («); (9) for any person 
within the King’s dominions and without the ILng’s licence to prepare 
or lit out any naval oi militaiy expedition against the dominions of 
any friendly State, oi to be engaged oi employed in such preparation 
or biting out or asKibting therem or to be employed m any capacity 
in such expedition (a) 

If the illegal expedition be prepared within the King’s dominions, 
the pal ticipation in it by a Biitish subject outside such dominions 
IS an offence against the Act (h) 

The punishment foi any such offence is fine and imprisonment 
at the discretion of the court, with oi without haid labour, foi not 
more than two yeais (c) In addition to such punishment, m the 
case of illegal shipbuilding (d) the ship, with her equipment, is 
forfeited to the King, and in the case of illegally fitting out an 
expedition all ships and their equipments and all arms and muni¬ 
tions of war used in the expedition are forfeited to the King (e). 


Part XI.-—Offences against Public Order. 

Sboi 1 —Offences against Religion{f). 

SUB-SiCl 1 —Blaifphemy 

1070 Blasphemy is a misdemeanour at common law punish¬ 
able by fine and impiisonment without hard laboui It consists in 


combatants for the pmpose of towing a prize with a pn?e crew on board to the 
homo waters of the captor is the despatching ot a ship tor the purpose of taking 

} )art in ttio naval service of such combatant {Diikc v ElltoU, The Gauntlet (1872), 
4 11 4 P C 181} But a telegraph ship employed to lar a cable to be used for 
civil and postal purposes is not such a ship, even though there is a posaibilitv 
that the cable may also be used for military purposes {The International (1871), 
L li d A & B J21) 

(tt) Poieign Enhsfcment Act, 1870 (3.J &. 34 Viit t %), s 10 
(o) Ibid, a 11 Bee A V Sandoval (1887), 3T L B 411, 436, 498, B v 
Jameeon (1896), Shoithand Notes, 1,348 
(h) R V Jameson, [1896] 2 Q B 425 As to poweis of seaioh, seizuie, and 
detention of suspected vessels b> the Hocietary of State and ceitam public 
officers, see Foreign Eulistinent Aot, 1870 (1 j & 34 Tiot c 90) ss 21—29 
(c) Foreign Enlistment Act, 1S70 (33 & 34 Viet c 90), ss 4—8, 10, 
11? 13 , 

(d) It, when a person commits an oEfenoo under s 8 of the Act 
(«) Forevgu Enlistment Act, 1870 (33 & 34 Vict c 90), s 11 Any overt act 
of preparation foi suih an expedition, os by the purchase of guns m this ooimtry 
whioh are sent to a forei^ ^rt to be shipped mere on the vessel m which the 
expedition is to be made, is an offencs against the Act (A v Sandoval (1887), 16 
Oox, 0 C 206) Accessories are punished os principal offenders (Foreign 
Enlistment Aot, 1870 (33 & 34 Yiot c 90) a 13) Offences against the Act are 
not expressly exduded from juri^otion of quarter sessions (Quarter 
Sessions Act, 1842 (5 & 6 Vict h 38), 8 1), but manifestly ought not to be tned 
there 

(/) The offences mentioned in this section ore not triable at quarter sessions 
(Quarter Sessions .Act, 1842 (6 & 6 Yict c 38), s. 1). 
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(1) scoffingly or inreverently ndicalbg or impugning the doctrines 
of the Chiistian faith, or (2) in uttenng or publishing oontume- 
liouB reproaches of Jesus Christ, or (8) in piofane scofling at the 
Holy Scnptures or exposing any part thereof to contempt or ridicule 
It IS not blasphemy with due gin\ity and propriety to contend 
that the Chiistian lelignin or any pait of its doctiine, or the whole 
or any part of the Holy Scriptures, is untrue (g) 

It IS immaienal whether the blasphemous woids were spoken or 
written, m the latter case they constitute a blasphemous libel. 

No cnminal prosecution can be commenced against the piopiietor, 
publisher, editor, or any peison responsible for the publication of a 
newspaper for any libel published theiein without the ordei of a 
judge at chambers being first obtained (h) 

Sub-Seot 2 —Offfnita ayatrul the Church of Enqland 

1071 Anyone who utters or publishes seditious words m 
derogation of the estahlibhed religion is at common law guilty 




Hawk F C , 0 26, bb 1, 2 (8th ed , Yol I, •)i>8) , 4 FI Com 60, Starkio 


onljibei, 2nded , 145—147, dppro\ed by Loid Coi t> iiidoe, C J , m 7i v Jtamsay 
and Foote (1883), 15 Cox, C C 231, Ji v (1729), 2 Stra 834, tyhore v 

Wtlatm (1^2), 0 Cl A Fin 355, 521, u 19, JL L , /2 v IVnitthnyUm (1822), I B 
A C 26, £ y Hethennqtun (1840), 4 State Tr (a 8 ) 563, 590, and nee tbo 
summing np of Abbott, C J , in £ v Catlde (1819) at ool 1424 of tho same 
volume, £ v Bradlaugh (1863) 15 Cox, 0 (J 217, £ v Jlamaai/and Foote, 
aupra, £ v Boulter (1906), 72 J F 186 

Some authoritn**-, noth old and moddit, lay dowu tho projwsitiou that any 
denial of the truth of Ohnstianity in genetal oi of the oxintenco uf God, however 
decent may bo the teima of auch dtniul, is by tho common law piiiubhuhlo as 
blamhemy (see Siei'UPK, J Digest of the Cnminal Law, 5th ed , p 12 •, Hoe also 
1 Hawk F C , c 2(i, h 1 , v li oo/don, aupra, £ v hatou (1812), 31 State 
Tr 927, 9o0, £ v Gat/icrrole (1638), 2 1jew 0 0 237,251 ('otvanv Milbourn 
(1867), L E 2 Lxch 230, 234, Fankhnratv 7’Aomp««n (J >6), 3 T L K 199) 
In Jf r Boulter, su}/ra, Fiiii UMOBS, J , approved of tho oumuung up of liOrd 
(Jolekidob, 0 j , in if v liamwi/ and Foote, tujna, ond disapproved o! Ihe view 
expressed by STBPirEB, J The stat (1698) 9 Will 3, c 35, enacts that if any 
peison, having been educated lu, or at any time made profession of, the Chr isti xn 
lelieion, should by wnting, pnnbng, teaching, or advised siieaking deny uiiy one 
of the Persons in the Holy Trinity to be Oo<l, or a'wert or maintain that theio 
are more gods than one, or deny the Chnstnm loliuion to be true or tho Uolv 
Scnptures to be of divine authontv, he should upon conviction upon uidictiaeut 
or information be adjudged incapable of holding any office, and upon a second 
conviction should suffer other incapacities and be imprisoned for three years , 
but m ihe case of woids spoken information of tho woids complained of must be 
given upon oath to a justice of the peace within four days, and the prosecution 
be withm thiee months thereafter, if, in the case of a first offence, the person 
wmvict^ acknowledged and renounced in court his offence or erronieus 
opinioue within four months after conviction, he was to bo discharged from 
farther drwbilities The provisions of this Act were, "so far as the same roluto to 
persons denying as therein mentioned respecting the Holy Trinity," repwilixl by 
stat (1813) 63 Geo 3, c 160, s 2, see us to this statute, p-r Best, J , in /' v 
CtorWff (1819), 3 B A Aid 161, 167, and Cowan v Mrlbonm, tmpra, at j 2iJ 
It u b^ieved that there has never been a prosecution for on offence if, miRt 
stat (1698) 9 Will 3, c 35, the provisions of wluch do not alter the tnmrnou 
law (if V Carlile. tupta) 

It has been held lu Iieland to be an offence at common law to bum a JJiole 
contemptuously (i? v FeOAertm (I856j, 7 Cox, C C 79) 

(A) Law of Libel Amendment Act, 1888 (61 & 62 Vict o 64), s 6, see tit!# 
Libel akb Slxndbb * 
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of a misdemeanoar and is punishable by fine and imprisoD* 
ment (t) 

1072 Anyone is by statute (k) guilty of a misdemeanour who 
(lopraves, despises, ol contemns the Sacrament of the Lord's 
Suppei by any contemptuous words or otherwise The punishment 
for this offence is imprisonment and fine at the King’s pleasuie 

1073 Anyone is by statute (2) guilty of a misdemeanour who m 
any plays, songs, rhymes, or by other open words, speaks anything 
in dciogation, depiaviug, oi despising of the Book of Common 
Player or of anything theiem contained, or causes the minister in 
any paiish chinch etc to use any othei form of piayer, or 
interrupts a cleigyman saving piayer in the mannei set out in the 
Book of Common Piayer 

The imnishment is a hne of 100 marks foi the fiist and 400 maiks 
foi the bocond offence, and for the third offence the foifeituio of all 
goods and chattels and imprisonment foi life (m) 

1074 Any piiest or other mmistei of the Chuich who ought to 
say common piayer or miinstoi the saciaments is by statute (n) 
guilty of a imsderaeanoui, if he lefuses to do so in the order 
set foith in the Book ot Common Prayer, oi if he uses any othei 
rite, coieiuony, or foim than is therein contained, oi jneatUes or 
speaks anything in delegation or dojiraving of the Book of Common 
Player oi of anything theicin contained 

The punishment is for the in st offence the forfeiture to the Kmg 
of the pioiit of the ofieiidei’s spiutual beneiicos for one year and 
imjuisonment for six months, for the second offence deprivation of 
all his spuitual piomotions and impiisonment for a yeai (oi for life 
if bo has no such piomuliuns), and foi the third ofience a similai 
depiivsLjon and impiisonment foi life(«) 

Slid 2 — 0Rentes idatiufj to Ma)ttaqe 
SuuSlci 1 —Bujamy 

1075 Subject to the qualifications hereaftei mentioned, evei yone is 
guilty of felony (p) who, being married, maiiies any othei peison 

(i) 1 Uawk P 0,0 2(j, B j fSth «d , Vol 1,, B v Gathetcole (18JS), 2 
Low 0 C 237, 264 Put seo tna obif*! vations of ]jord ColiKHinaF, C J , m ^ 
▼ Sam*ay and I<oote (l(>83), 46 L T 733, 736 The statement m the text must 
now be taken with the qualiination that the words, to be indictable, must be 
nbald, tnt veTent,aud coutuuioJiouo, and e\en with that qualihcationthe offence 
IS practically obsolete Piofhne swearing is punishable on summary conviction 
(Fiofone Oaths Act, 1745 (19 Geo 2, c 21 ), b 1) As to disturbing publiS 
worsliip, see p 477, at>it 

(A) (1647) 1 Edw 6, t 1, s 1, revived by (1658) 1 Eliz. c 1, s 16, see also 
(1663) 1 Mar sees 2, c 3 

(Q Stat. (15d8) 1 EIi7 c 2; bs 9, 10 , 11, stat (1662) 14 Car 2, c 4, s 20 
The expression “ maik " is a “ money of account” to expiess 13s 4«f, and has 
long passed out of use 

(m) Ihtd 

(n) Stat (1658) 1 Eh? c 2, s 4 

(ol Ihtd As to liautation of tune for the commencement of a prosecuhon, 
lee ihd , a 20 

(p) Offences against the Penon Act, 1861 (24 A 25Tiot. o. 100), b. 67; FCnal 
fiemtude Act. 180*1 (64 A 55 Yiot & 60), a 1. 
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during iihe life of the former wife or husband, whether the second 
marnage is in England or elsewhere (g) 

The punishment for this offence is penal servitude foi not more 
than seven nor less than three yeais, or imprisonment with or with¬ 
out hard labour for not more than two years (r) The offence is 
not tnable at quarter sessions (rr) 

1076 A person mariying a second time, whose wife or husband 
has been contmually absent from such person for seven yeats then 
last past, and has not been known by such person to bo living at 
any time within that period, cannot be convicted of bigamy (*) 

In the case of such an absence the presumption is in favour of 
innocence, and it is incumbent upon the piosecution to show that 
the prisoner knew that the wife oi husband was ah\e(t) It is not 
sufficient to prove that the prisoner had the means of such 
knowledge (it). 

Even if the statutory period of seven jears has not elapsed, the 
hona-fide belief of the prisoner at the time of the second maiimgo 
that the husband oi wife was dead, piovided such belief was based on 
reasonable grounds, ailords a good defence to an indictment for 
bigamy (i/) 

1077 A peison already mairied who, having the intention of 
appearing to contract a second mairiage, goes through a foim 
known to and recognised by the law as capable of producing a valid 
marriage, is guilty of bigamy, although the second mariiago, oven 
if it were not bigamous, would be otheiwise invalid (w) 

1078 If the first mairiage is void by reason of consanguinity, 
affinity, lunacy, or any other defect, the second marriage is not 


(g) This includes not only the King’s dominions, but foiPign rouiiti v {R 
v iZt/«se72(AaW), [1901] A C 41b) Itis als'^iimmnteiialivhtiretheiustinaiDjgs 
has bwn celebrated (2 Uale, P 0 692) Hut whore such second marmipn is 
lontraoted elsewhere than in England oi Ireland and the person who confincta 
It IS not a BntiBh subject, he is not punishable by English Jiw (Offenios against 
the Person Act, 1861 (24 & 26 Viot c 100), s 45; 

(r) Offences against the Person Act, 1861 (24 A. 26 Vict c lOO), s 57 
(rr) Quarter Sessions 4ct, 1842 (5 A 6 Vitt c 38), s 1 
(a) Offences agaiust the Iverson Act, 1861 (24 A 2u Vict c 100), s 67 , v 
(\Mtn (1840), 9 0 & P 681 , A’ V Jone* (1842), Car & M 614 The pnsjtnor 

IS entitled to the protection of tho section, allhough ho may have wilfuily 

deserted his wile {R v haulkfi (1903), 19 T Ii K 200) 

(i) R V l/ea4o»(1863), 3 E &F 819, R v Ourr/fnwen (1865), L. II 1 (J 0 E 
4 , compare R v Jotu* (1883), 11 Q B D 118, 0 C K, where, theio bring no 
e\ idence of the date of tho separation bf twoen the priaouer and his wife, to 
whom he had been mnniod seventeen years boforo the second mamago, or as to 
when he had last seen her, the court upheld the conviction 
(ft) R V Rngg* {1856), Hears & B 98 
(») It V Tof«on(1889), 23 Q B I) 168, C 0 E 

(to) R V Allen (1872), L R 1 0 C E 367, 376 (marnage witliio the pro 

hibited degrees), disapproving of the Irish case E. v tanmuj 'iS66) 10 
‘/OX, C 0 411 , see also It v AlUtm (1806), Euiw & Ei 109 , }L y 
lirawn (1843), 1 Car & Kir 144, E ▼ Em, tvpra The rule laid down in 
E V Alien, will not be applicable in the case of a second mamago by a form 
not known to and recognised by the law, as in Bwrt v Hurt (1860;, 2 few. ft Tn 
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bigamous (x) But if the fiist marriage is only voidable, as by 
reiHon of impotence, and has not been avoided at the date of the 
fl(>(‘ond marriage, the aecond mairiage is bigamous (y) 

1079 If the first mariiage has been dissolved by a divorce a 
vinculo matnmonii before the date of the second mairiage, or has 
lieen declared void by any coui t of competent jurisdiction, the second 
mairiage is not bigamous (jr), but it is otheiwise, if there has only 
been a judicial sepaiation, or if a decree nm for divorce has not 
been made absolute {a) 

An English court will only recognise the validity of a divorce 
obtained abroad, wheie at the date of the institution of pioeeed* 
mgs for divorce the piities weie domiciled within the juii«idiction 
of the couit pionouiicing the deciee, or wheie the State of the 
domicil locoguises such divorce and wheie the couit which pio- 
nouiicod the decree was competent by the laws of the country 
which gave it jurisdiction (?;) Wheie the paities had only a 
“ matiimonial lesidence,” and not a donncil in the oidmary 
sense within the foieign jurisdiction, the validity of the divoice 
will not bo recognised (f), and any British subject w'ho remarries 
subsequently in the liietinie of his wife may bo convicted of 
bigamy (d) 

'I'lio otliei pally to the bigamous maiimgo is i>unishable as a 
piincip il in the second degiee, if bo or she knew at the time of such 
maiiiage that the pievious mairiage w'as still subsisting (e) 

1080 II is foi tho piosecution to pioic thocolebiation of the first 
marriage and the identity ot the parties If the marriage is alleged by 
the accused to be invalid on the giound of consanguinity, informality 
etc , he must adduce evidence of such invalidity If the celebration 
of the first mairiage is proved, the presumption, m the absence of 
evidence to the contraiy, is in favour of the validity of the 
marriage (/) 

\n actual mairiage must be pioved Evidence of reputation and 
cohabitation are not sufficient to support the indictment (y) 

The prisoner’s admission of the fiist marriage is. it seems, 


(r) il \ Chadwuk (1847) 11 Q B 205 2io , It \ WiH$htre (1881), 6 

Q. B T> 3b6 , A V MdUt (1841). 10 Cl & Fia 5J4, 11 L 

(y) 3 Co Inst 88 , J? V Jautht (1826) 1 Mood C C HO , B r B (1891), 27 

Ij E Ir 587. 608 

(s) OffeaoM against the Pei son Act, 1861 (24 & 25 Yict c 100) s 57 

(a) See Norman •? Villara (1877), 2 Ex D 359, 0 A Btanhopf \ Stanhopt 
(1886), 11 P D 103 109, C A 

(h) See title CoNvriCT of L4Ws, Vol VI, pp 266 et «», and Baitr v Baier, 
[1^1 P 209 

(C) ie Muuiitr via Mesurier, [1895] A. 0 517, P 0 

(d) A V. Buaadl {h.arl), [1901] A C 446 

(e) A V Braten (1841> 1 Oar & Kir 144, 1 Bussell on Onmes, 664, n 

(/) B T AWt'fon (iMn) Russ A Rv 109, B v Afainuiarrny (1856), 26 L J 
(v o)10,0 0 R. , V Sea[1872).L B. 1 0 0 R 365, « v Creaatadl(1876), 
I Q B D 446, C C B As to the requirements for the validity of a marriage, 
eee title Htthbakd an® Wiff po^t 

(y) Jform v Miller (1767), 4 Burr 2057, OMhrnpond r Oaelon (1844), 13 
MAW 261,865' SeeB r IFtlstm (1862), 3 F AF 119 
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not sufficient evidence of the fact without proving the actual 
celebration (h) 

A certified copy of an entry purporting to be sealed with the seal 
of the register office is receivable as evidence ofthcbuth, death, oi 
marriage to which it relates without further proof of siuh entry (»)• 

To prove the identity of the piisoner with the peibon named m 
the certificate it is not necessary to call as a witness one of 
the subscribing witnesses to the legister, any evidence which 
satisfies the jury as to the identity of the parties is HuiBcient( /) 

The first husband or wife is not (k), but, when the first marriage 
has been proved, the second wife is, a competent witness foi the 
prosecution (/) 

It must be proved to the satisfaction of the jury that the first 
husband or wife was alive at the date of the second maiiiage The 
law makes no presumption on the subject (m) 

SuB-Sccr 2 - h regular hr^emnimtwn cj Marnaf/e 

1081 Everyone is by statute (w) guilty of a felony w ho (1), except 
by a special licence from the Archbishoj) of Oanleibnry, solemnises 
a mariiage in any place other than a chiiich or chapel in which 
marriages may be solemnised according to the rites of the Churc h 
of England, or a building which is duly registered under the 
Marriage Act, 1886 (o), or the office of a registrar of marriages, oi 
(2) solemmses a marriage at any otbei time than between 8am and 
8pm, except by such 82 )ecial licence, or (8) solomtuscH a marriage 
without due publication of banns except where such publication is 
not needed by law , or (4), falsely pretending to bo in holy orders, 
solemnises matrimony accoiding to the rites of the Church of Eng¬ 
land, or (5) being a legistiai of marriages, knowingly issues a 
certificate for mainage aftei the expiration ot three mouths fiom 
the date of the notice to be given by one of tlu jiaities intending 
to be married, or issues any certificate for marriage by licence 

(A) Ji V Jtuinan (17yo), 1 Liet, P C 470, ^ v Saiage (1m76), 13 Cox, 
C 0 17S, V Flahrty (1847), 2 Oar & Kii 782 /. v f indeny (1902), 60 
J P 60S, and Catherumod v Catltm (18441, 13 M A, W 201 But R 
V Newton (1843), 2 Mood & R 603 

(*) Births ana Deaths Registration Act, 1836 (6 A. 7 Will 4, < 86„ s j8 

(B 1 East, P 0 472, e g evidence of the handwriting oi (ho parties to the 
re«8ter or that the bell-nngers at the wedding were paid by them are mvon as 
examples A photograph has been admitted as evidenoe {B v Tateon (^1864), 4 
P & F 103, WmtBS, J ) 

• {k) Criminal Evidonco Act. 1898 (61 & 62 Vict c 36), s 1 (c) Seep 405, 
note (1), o-nU 

iHale, P C 69.3, 1 East, P C 4«9 

(m) R y LurnJrg (\Sb%L H I 0 C R.190, R v (1881),6(i V, I) 

36b, COE If, however, the husband end wife have been separated loi 1 « hs 
seven years, the prosecution need not prove affirmatively that th* j>ii>-'>iior 
knew that his wife was alive It « for him to disprove this (A v Fibs (18.58), 
1 F * F 309, A V Jouei (1869), 11 Oox, 0 0 368, OCR.) 

(A) Mamoee Act, 1823 (4 Oeo 4, c. 76), s 21 , Mamage Act, IbJb (b & 7 
Will 4, c 8o) ss u9, 40, 41, Mamage Act, 1886 (49 Vict c 14), 8 1, Mamage 
Art, 1898 (61 & b2 Vict c 58) There ere special provinoos in thrso Acts with 
reference to Jews and Quakers, 

(o) e ft 7 Will 4, 0 85 
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Obihinal Law and Prooedubi. 


Sect 2 

Offences 
relotuig to 
Mamage 


Non- 

coinplmnoc 
in cliapclB etc 


FaIm 

deciHrationi 


Fahe 
Btat ament 


befoiu the expiration of seven days after the entry of the notice, or 
issues any certificate for marriage without licence before the expira¬ 
tion of twenty*one days after the entry of the notice, or issues any 
coitificate the issue of which shall have been forbidden by any 
person authorised to foibid it, or knowingly and wilfully registers 
oi solemnises in his office any marriage declared by the Marriage 
Act, 1836 (p), to be null and void 

The punishment for this offence is penal servitude for not more 
than seven nor less than three years, oi imprisonment with or 
without hard labour for not more than two yeais (a) 

A prosecution foi any of these offences must be commenced within 
thiee years after the commission of the offence (ft) 

1082 Every person is by statute (c) guilty of a misdemeanour 
who, being a person authorised by the trustees or other governing 
body of a building registered for the solemnising of marriages to 
boloiunise marriage thciein, refuses oi fails to comply with the 
Mamage Act, 1898 (d), or the enactments or regulations for the time 
being m force with respect to the solemnisation and registration of 
maiLiagos 

Tho punishment for this offence is imprisonment with or 
without haid labour for not more than two years or a fine not 
oxufdnig jL 50, such a person on conviction for such an offence 
ceasoB to )»0 an authoiised peison (») 

Btli Saot d —Fafsc Declarations and Notice* 

1083 A person who knowingly and wilfully makes a false 
declaration oi signs a false notice oi certificate required by the 
^laiiiago Act, 1836 (y), or the Eoieign Mamage Act, 1892 (ijr), for 
the purpose of piocuring a marriage, oi who foihida the issue of 
the legistiar's certificate, or toibids a marriage under the last- 
named Act by falsely representing himself to be a peison whose 
consent to the marriage is required by law' knowing such repiesen- 
tahon to be talse, incurs the penalties of peijuiy 

TJiepiosecution must be commenced within three years (^) 

1084 Everyone is subject to the same penalties as if he were 
guilty of pel jury (») who wilfully makes or causes to be made for the 


(p) 0 & 7 Will 4, 0 8d, aeo alao title UrsBAND aitd Whe 
( a) Mariiage Act, 1823 (4 Oeo i o 7b), a 21, Marriage Act, 18 3G (6 & 7 
Will 4, c 85) a 39 , Ciimmal Law Act 1827 (7 A 8 Geo 4, c 28), s 8 If the 
proseoation is under the Mam ige Act, 1823 the maximum, sentence of penal 
aervitttde u fourteen years, boo ibid , b 21 Xho offence, it aeoma, la triable ati. 
quarter acsaioiis. 

(5) Mai lingo Act, 1821 supra s 21 Mamage Act, 183b, supra, a 41 
(i) Marriage Act, 189S (61 A 62 Yict c 58), a 12 

(d) 61 A 62 Vict c 58 

(e) Jbtd., a 12, t e a perspn who is certified as such under the Mamage Act, 
1898, sierra, a b (3) 

{/■) 6 & 7 Will 4, 0. 85 

(g) 66 A 56 Vict a 23 Offences under this aub-section are not triable at 
quaiter seoatons 

(/i) Marriage Act, 1836, lupnt, as. 38, 41 , Foreign Mamage Act, 1692, supra, 
s. 16 See also M image Ait, 1898 (61 A 62 Yiot o 68), a 12 
(t) Births and Deaths Begiatration Act, 1836 (6 A 7 Will 4, c 86), s 41. 
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purpose of being inserted m any register of marriage any false 
statement as to tne particulars which are required by the Births aud 
Deaths Begistration Act, 1836 (J), to be registered 
The false statement, to be within the Act, must bo eilfully and 
intentionally untrue and not a meie mistake (i) 


Sect 3 —Offences against Decency and Morality (J). 

Sub-Sect 1 —Imlecent Lxjaoaurt 

1085 The public exhibition of the naked person or any other 
act of open and notorious lewdness is au indictable misdemcauour at 
common law («») Similar exposure, even though lu a plate of 
public resort, is not indictable at common law, if it is only visible 
by one person (;<) The exposui e is indictable, although the pliUie 
be not one of public resort, if the place be such that a iiumbet of 
pel sons can and do see the act (o) 

Bathmg in a state of nudity in a place near to which peisons 
frequently pass is indictable (;>) 

The punishment for tins oilenco is a line and impiisonment with 
or without hard labour (q) 

1086 It is a common law misdemeanour (>) to keep a booth for 
the purpose of holding an indecent exhibition which i>erbons atu 
invited to come m and see, oi to show on the highway a picture or 
exhibition which, although not indecent in the ordinaiy sense, is 
neveithelesB disgusting andofTcnsivo (s) 


(j) Ihiths aad Doatbs Uegiutiutiou Act, ISJO (b A 7 'Will 4, c 8(>b a 4 1 aitd 
BOO p 742, poet 

{k) R V Duuhoynf {Lord) (18S0), 3 Oai & Kir 1 Aa to foiging inaiitage 
ceibiicatee and foiling oi (l(>stio;)]ng inaningo icgifet*' aeo p 741, poet 
(/) As to rape, ace p Q\\,paat, ludecont aasault, p ( "i poet 
(m) R r Sedley (1663), 1 Sid 168, from which it npp* ih that thia otToiuo had 
foimorly been piuiisbablo in tho Slur t’hamboi See A* v //amn (1871)^ L 11 
1 C C 11 282, and thecasfsuled iH/ra Hv statute eiory person who wdfiiHj, 
openly, and obscenely expoaea hia perboii in any atreet, load, or piiblio higliway, 
or in the yiow thereof, or in any place of ptiblic,ro8ort with intent to insult any 
female, is to be deemed a logue and lugaliond and liable on sumiuary con 
yic*ion to tbieo months’ inipiiwinment ('V 4gi mry Art, 1824 (6 Ueo 4, c HJ), 
6 4 , as to a lepetition ol the oticnco wh <.h makes the offender un luoomgiblo 
rogue, seess 5, 10) 

(b) B V (1847), 2 Cox 0 C i76, fl v IFffci(lH48), 3 Cox, 0 C 181 

0 0 li , « y Lafrell (1862), 0 Cox. C C 446, C C it (Ir), but see 
Vagrancy Act, 1824 (5 (ieo 4, c 83), s 1 

* ^o) As on tbe looi of a bouse {H v Thallman (1861), 0 Cox, C 0 388, 
C C It), or in a held oil the footwa'v whore people freqiioutly pass, though 
without the legal right to do so IR » Wdtard (1884), 14 Q 11 11 hi, 
COE) 

(p) R y (Jrundeti (1809), 2 Camp 89, R v Retd (187)), 1-’ Cox, 
0 O 1 

(o) Onzninal Procedure Act, 1831 (14 & 16 Vict c 100), a 29 Thi oUeno* 
and the offence next mentioned are triable at quartor sessions 

(r) R r tMundere (1876), 1 Q b H 15i C C E , andaper»»n who wilfully 
exposes to public view in any highway or ^bhe place any indr^ Mil f xhibitaou 
may also be dealt wfth aa a rogue and yagahond (Vagrancy Act, 1824 (6 Geo 4, 
ft 83), 8 4. Vagrancy Act 1818 (1 & 2 Viet c 38), e 2) 

(•) B. r Orey (1864), 4 P A F 73. 
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ORiKiKATi Law ano Proceduri. 


Smt 8 
Offences 
against 
Decency 
and 

Morality 

Indecent 

prints. 


Motive. 


Obscene libel 
in newsp ipei 


Si b-Slct 2 -/ntlecent PMvxium 

1067 Anyone is guilty of a common law misdemeanour who 
publishes any indecent matter tending to the destruction of the 
iiiorals of society and to deprave and con apt those whose minds 
are open to immoral influences (a) 

1088 It IS a misdemeanour lo procure indecent prints with 
intent to publish them, but it is not an offence to simply have 
possession o! obscene prints or liteiature even with intent to 
publish them {h) 

1089 If the necessary or natural effect of a publication is 
piejudicial to public morality or decency, the motive of the defen¬ 
dant in publishing the obscene matter is immaterial If the work 
IS manifestly obscene, the defendant will be taken to have 
published it with an unlawful intent, he cannot be heard to say 
that, though he broke the law, he did so fiom a wholesome and 
salutary jiurpose, and not for gam (t) But in many cases it is 
material to consider to whom and under what circumstances the 
publication is made Some matters may bo properly published to 
jiractitloners or students of medicine or surgeiy, the publication of 
whicli to boys or gills oi eien to the public iiidibciiiiiinutely would 
nocebsarih tend to the coiiuptioii of moials and therefore be 
illegal i(l) The privilege which the law gives torepoits of judicial 
pioceedings does not ovtcnd to lepoits containing raattois ot an 
obscene and demoiahsing (haracter (e) 

A prosecution cannot be commenced against the piopiietor, 
publishei, editoi, oi^any poison lesponsiblo toi the publication of 


(a) It V Curl (1727), 2 btiu 788, wliicli aoeniM to haio lx ou thu Huccessful 
pro'ionitiou foi tins ofloiuo in a temporal comt Tn U v Ittnd (1707), 11 Mod 
Kop 142, tbo oouit had held that the publication of an obacene book was 
not indictable, but was puniebablo only in aspiiitual coiut See now li v 
/^«c/./<u(KSbS), Fi K d U B JbO, 871, It v JJan<uluu<fh, [19001 1 K B 201, 
V (' B 

(b) Ihiydult V R (1888), 1 E & B 48,}, R v Roaeiiatem (1826), 2 (’ AT’ 
414 But jMHSPsf-ion of »uch pimts eti mxj be oMdeuce of pio(iumg(p 260, 
ante) 

(f) R V IluUin B 8 Q B 8o0, Steflt v Ttraiinait (18721, LET 

C P 2bl 

(cf) R V IJtcUni, supta 

(c) Steele V Rrannan, $upta, R v Carlile (1819) 8 B A Aid 167, R v 
Creeoey (1818), 1 M & S 271, 281, and see Law of Libel Amendment Act, 
1888 (21 A 52 Yict c 64), sa 8, 4 Proyiaion baa been made foi the search for 
and seizuie ot obscene books or piotmes A stipendiary police magistrate on 
any two justices, upon complaint being made on oath, maj issue a warrant to 
Miurcb any piemises wboro the complainant alleges he has leason to believe that 
any obscene books, writings, or pictures ore kept for sale or distribution, or 
exhibitun lor puqioses of gam, or lending on hire, or otheiwise published for 
gam, if such articles ore seized upon the execution of the warrant the oixnipiei 
of the premi^^e') iua\ be summoned to show cause why such articles should not 
bo destroyed, and upon the hearing of the summons the juatiocs, i| satisfied 
that ther are of the chai irtor stated m the warrant and have been kept for the 
purposes aforseaid, and tb it thw publication would amount to a misdemeaiioiir, 
m L\ order them to be destioyed (Obscene Publications Act, 1887 (20 A 21 Viet, 
c. 8ol, 8 1, and see JS v //oAfin, sapia, At Eradfaay/, (1878), 3 B ll. 
609). 
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A newspaper for any obscene or other Ubel published therein 
without an order of a judge at chambers being bist obtained ( f) 

Upon a prosecution for an obscene libel it is not necessary to set 
out the obscene passages m the indictment, but the alleged libel, 
with the obscene passages identibed, may be deposited with the 
indictment (g) 

The punishment for the above-mentioned olTeiicea is fine and 
impiiBonment with or without hard labour {b). 

1090 Everyone is guilty of a misdemeanour (i) who sends or 
attempts to send a postal packet which encloses any mdeeent or 
obscene print, painting, photogiapii, lithograph, engiaving, book, 
01 card, or any indecent or obscene ai tide, or has on such packet 
or its covei any woids, niaiks, or designs of an indecent, obscene, 
or grossly offensive chaiactoi 

The punishment for this offence on conviction on indictment is 
imprisonment with or without haid laboui for twehe months (j), 

SUB-Sior 3— Onnatwal 0^etiee$ 

1091 It is a felony by statute (/i.) to commit the abominable 
Clime of buggeiy either with mankiiul or with any animal 

The punishment for this offence is penal servitude for life or for 
not le'>i:i than three years, or impnsonmint with or without haid 
luboui foi nut more than two yeui s (1) 


(/) Law of Libi*l Ainendiiiout Act, IS88 (ol & 02 Vn ( o (>1), n 8 
iff) Ibul, 8 7, sue Jl V Barradoutfit, flUObJ I X B 2U1, C It 
(A) Cnnuuil Pioiedaio Act, 1851 (14 A. lo Viot c 100), 8 2'l TheM 
u&oncoB aie triable at ijuaitd M<"«8iona 

(i) Post OHioo Act, 1908(8 Edw 7, ( 48), s 63 (1) (b) See it v De Mami/, 
[1007] 1 K 13 388, (' C It, loi u prosecution under the v oiresiiondiii^ aectioii of 
the Pobt Ofiice Protix.tioii Act, 1881(47 &. 48 Vict e 6), a 4, now lepoul* i 
PoBt Office ref'ulutioiiH ni ly be mode tor pieyeuting tlie i ending or delivery by 
post of any obscene piinta {tbul ,b 16) 

( f) Post Ofiice Act, 1908 (8 Mw 7, c 483, » 63 (2) The ollenf e u friable at 
quarter eesaious Upon suuimary oonvicuou the puniehmi ut le a fine of £10 
(ilid ) , 

Affixing to or lusciibing on any house, wall, hoarding etc so as to be visible 
to a peraou passiijg along any sheet or footpath, or l<* or on any urinal, or 
deliveiuig or cxhibitoug to posserb-hi, afi\ pitturo or piinled or writb'u matter 
which 18 of an indecent or obscene nature is on summary couvirtioii putiihhabln 
by a fine of £2 or impileouineot for a month (Indeceut Adveitisementii Act, 
1889 (52 <t 53 Vict c IS), s 3) Ab to ceitain forms of adiertntt'mentwhuh the 
Act (leclarts to be ludc cont writhiu tho moaning of tUiH section, see h 6 A 
fieisou who gives to any othor person any such pictures or pnuhd or 
wntten matter with intent that the same should bo so affixed, inscnheii 
delivered is liable to a penalty ol £o or iinprisouinviit loi three iiiontfis (t/ad , 
a 4) 

(i) Offences against the Person Act, 1861 [24 A 2o Vict c 100), a 61 
(1) This offence was probablv fust made jtuiiishaUe by th« Mimnion law 
courts by stat (1533-l)Jlo Hon 8, c 6 (2 Jstenhen, History of the Orimn >1 f^iw. 
420) Sm, however, 1 Hawk P C , c 4) 'ihe punuhmentby 25 Ueo *• c 6, 
was death, and it so remained until the Offences against tho Person Act, 1861 
(24 & 25 Vict. c 100), 8 61 of which fixed the nunmium puui«hiiii‘nt at ten 
years* penal servitude the minimum punishment was aborishecl bv the Penal 
Servitude Act, 1891 (64 & 66 Vict c 69), a 1 This olhnco i nol triable et 
quarter sessions [Quaiier Sessions Act, 1842 (6 & 6 Vict. c 38), s I) 
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Sodomy 


Eveiyone is by statute (m) guilty of a misdemeanour who 
attempts to commit this ciime, or is guilty of any assault with 
inteut to commit it oi of auy indecent assault upon any male 
person 

The punishment for such offence is penal servitude for not 
more than ten nor less than three yeais, or impiisoiimeut with or 
without hard labour for not more than two years (n) 

1092 The offence of sodomy can only be committed tn ano (o). It 
may be committed by a man upon a woman (p), even upon his own 
wife (g) It IS sufiicient to prove any degree of penetration, though 
without emission (?) Consent is no defence, and a person who 
consents to the commission or the attempted commission of the 
offence upon him is guilty as a principal, unless he be under the 
age of foul teen («) A man who luduLOS a boy under fourteen 
years of age to commit such an act upon him is guilty of this 
offence (t), but, it seems, a boy under fourteen cannot be convicted 
of sodomy («) 

Upon an indictment for an unnatural offence, if the evidence 
does not show that the offence was completed, the accused 
may be convicted of an attempt to commit it (^) Evidence 
cannot be given of a previous admis<<ion by the piisonei that he 
bad habitually committed and had a natuial inclination to commit 
Biich pi notices, unless such a statement is made at or about 
the lime of the commission of the offence oi on the piisoner’s 
ariest(iy) 

When the peisou upon whom the offence is committed is a 
consenting paity, and theiefoie an accomplice, the accused should 


(m) Offonoes against tlio Person Act, 18G1 (24 & 2o Vict c 100), e 62 
\h) I bid , Penal Hervitude A ct, 1891 (o4 A, oo Viot c 69), s 1 TIih offence 
18 tliable at quarter sesatona As to the power to inflict a fine upon a person 
convicted of thia and of au\ othei indictable misdemeanour against the Offences 
against the Person Act, 1861, see a 71 of that Act and p 412, ante Ab to 
lequiiing a person convicted ot any felony punishable under the Offences 
against the Person Act, 1861, otherwise than with death to enter into Tecog> 
nuances and iind sureties for good behaviour and to keep the peace, see s 71 
of that Alt 

In) v Jacobs (1817), Buss & By 331 

(p) It V PFMewaH (1718), Fortes K«p 91, thoughsomeofthe judges doubted, 
■ee also Anmburu on Wills, 7th ed , Vol 1, 179 

(q) -ip. V JeUiftnau (1838), 8 C A. P 604 

(r) jtf v Rcekspear (1832), 1 MochI C C 342, Offences against the Person 

Act, 1861 (24 & 26 Vict c 100), $63 • 

(a) 3 Co Inst 69, 1 Hale, P G 670, but upon a chaigo ot assault with mient 
to oomnut sodomy consent will afford a defence, unless the person alleged to be 
assaulted u under the age of thirteen years (Cnminal Law Amendment Aot, 
1880 (43 & 44 Yict c 46), s 2), or u of suck an age or m sudi a physical 
oonditioB as to be ignoiant'of the nature of tihe aot mtended to be done, 
as mere submusion without acquiescence does not amount to consent (B v 
WoUa^km (1872), 12 Cot. C C 180, 0 C R , B v lutk (ISTJ), L E 2 
COE. 10). 

(*) B r Atkn (1848), 1 Den '364 
(u) See p 239, ante 

(*) Criminal Procedure Ut, 1861 (14 A 15 Vi<t c 100), s 9 
{jf) B r CWs (1810), 3 KiisseU on Cruiies, 261, 0 C E. 
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not be convicted on the evidence of the aooomphce alone vithont 
corroborating evidence (z). 

1093 Every person who solicits or attempts to solicit a person 
to the commission of sodomy is guilty of a misdemeanour at 
common law (a) 

The punishment foi this offence is fine, and imprisonment with or 
without hard labour (6) 

1094. Bestiahty can be committed by either man or woman (o) 
and with any Miimal(d) As in sodomy, any degree of penetration 
18 suCScient without proof of emission («) If the prosecution is 
delayed for an unreasonable time, the case should not be allowed 
to go to the jury (/) 

1095 Any male person is by statute guilty of a misdemeanour ( 9 ) 
who m public or private commits, or is a parly to the commisbion 
of, or procures or attempts to procure the commission by any male 
person of any act of gioss indecency with another male person (h) 

The punishment for this offence is imprisonment for two years 
with or without hard labour (t) 

Sun Sect 4 —Disorderly Umtstt 

1096 Anyone is guilty of a raisdemoanour at common law, 
punishable by fine or impiisoument with or without hard labour ( 7 ), 
who keeps a common ill-governed and disoideily houBe(/l) Bawdy 


( 2 ) jR \ JelhpMtu, supra, Jl v Tnfe, [1908] 2 K B 080, OCR, and ma 
pp 388, 408 ante 

(a) Ji V Bam/ord (1874), 13 Cox, 0 C 9, C C R , 2 Chilly, Cnnunal 
Law, 60 See also Cnminal Law Amenrlment Act, 18^ > (48 A 49 Viot c 69), 
ell, tn/ra The commoa law ofli'nie is tiiable at qua. > seBMOUB 
(h) This offence is tnahle at quarter seBsions 
(c) 3 Co Inst 69, 1 Hale, P C 000 
(a) R V Brown (1889), 24 Q. B H J57, OCR 
(e) R y Cotini (1834), 6 C & P 361 
(/) R y ffotuns (1844), 1 Cox, C 114 

{jg) Onminal ]jaw Amendment Act, 1886 (48 A 49 Tict c 60), s 11 Where 
attempted sodomy or an assault with intent to commit that offence or an 
indecent assault is alleged to have bren fiommitted upou a ohiid, the pro 
visions m the Children Act, 1008 (8 Edw 7, o 07), ss 28—31, with reference 
to taking the depositions of the child (as to which, see p 408, antr) will 

^[iJ T 0i« will include the defendant himself (R v /onw, [1896] 1 U. B 4, 
AI C B) 

(») CnmiDol Law Amendment Act, 1886 (48 A 49 Vict o 69) Thu offence 
IS not tnable at quarter sessions hhtd , s 17) 

(/) Hard Labour Act, 1822 (3 Goo 4, c 114), R y (1762), 2 Burr 

1232 

(k) 3 Co Inst 206, Hard Labour Act, 1822 (3 Geo 4, o. 114) By statute 
(dminal Law Amendment Act, 1886 (48 & 49 Vict o 6S0, e 1 *), *ny 
person who (1) keeps or manages or assists in iho management of a biothel; 
or (2) hemg the tenant, lessee, op occupier of apy prenusos knowingly 
permits them to be used as a brr.thel or for the purposes of habitual 
proebtution, or (3) being the lessor or landlord of anv premises, or his agent, 
lets them or any part thereof with the knowledge that they are to be used as 
a brotheh or is wilfully a party to ths oontuiued ns4 of such prettusss as 
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houses or brothels (7), unlicensed places of entertainment m the 
metiopolis, gaming houses and betting houses are disorderly 
houses (m). 

(i) Brothdt 

1097 A '* brothel" means a place lesortod to by persons of both 
sexes for the purpose of prostitution A prostitute receiving men only 
into her own rooms cannot be convicted of keeping a brothel (n) 

It IS not necessary to constitute the offence that there should be 
any indecency or disorderly conduct perceptible fiom the extenoi. 
or that the premises should have caused a nuisance t'' the 
neighbours (o), nor is it necessary, upon a prosecution for the 
common law offence, to show that the defendant was the real owner 
or keeper of the brothel It is sufficient that he appeared, acted, 
or behaved himself as such or as the person having the manage¬ 
ment of the house (p) 

The offence of peimitting a house to bo used as a brothel is a 
continuing one, and thoporiuittinginay tlieiefore be cbaiged in the 
indictment as extending over several days (q) 

1098 Everyone is by statute (a) guilty of a misdemeanour 
(1) who piocures or attempts to piocnie any woman to leave the 
IJnitcd Kingdom with intent that she may become an inmate of a 


a biothol, iH liublo on summary conviction to a fine of 1*20 or imprisonment foi 
thioo months, and on a subseement conviction to a fine of £10 or irapiisnnmoiit 
for four mouths A licrnsod rittuallor who is convicted of permitting his 
proimses to bo a biothel is liable to a fine of £J0, lorfoits his license, and 
IS disquolitied foi over fmm holding anv licenio for tho sale of intoxicating 
liquors (Licensing Act 1872 (Ji A d(i Vict c 01) s 13) See /? \ Holland 
(i/usttccs) (1S82), 4b J r .il2 See also B 14 as to harboiinng prostitute’ 

(/) The oAenoe is triablo at qiiaitor sossions, see Disonlorlv Houses Act, 1731 
(25 Geo 2, c 36), 8 5, malt v 6V/ar/cs (Ihbl), Le & Ca 90 

(m) See also titles Gamino and Waoerxno, The^tees As to disorderly 
inns, see p 535, post, and titles Inks and Ikkkeeperb, Iktoxicatiks 
Liquors 

(n) StnoldonT Elliton, [1895] 1 Q B 607 In this case the charge against 
the defendant, a prostitute, was that of “ keeping a brothel" within me mean¬ 
ing of the Cnmmal Law Amendment Act, 1885 (48 & 49 Vict c 69), s 13 If 
the charge had been under the same section that che, os tenant or occupier of 
the premises, permitted them to bo used for the purposes of habitual prostitution, 
it 18 submittra that riie mij^ht have been convicted of that offence If seveial 
flats m a block of buildings under one roof are used for the purpose of 
prostatutiou, the whole block may he a brothel (Dutcuev Wilson (1907), 71J P 
263) 

(o) R T Holland ^lutt&ie) (1882), 46 J P 312, per Grove, J , at p 312. 

S.y Bio- (1886), L E 1 C f E 21 ‘ 

(p) Disordeily Houses Act, 1751 (25 Geo 2, c 36), s 8, see ss 5, 6, 7, as to 
oomplamt by two inhabitants of the parish with a view to compel a prosecution 
Upon saifli a complaint being mode and the secuiity required by that Act hemg 
nven, n warrant must be .issued fur the arrest of the person alleged to be 
keeping • brothel, who is then bound over to appear at next quarter sessions or 
assizes to answer any indictment which mac m found against him (tbtd , s 6, 
see Disotflerly Houses Act, 1818 (58 Geo J, c 70), s 7), These provisions are 
apphed by tm Cnmmal Law Apiendment Act, 188 1 (48 & 49 Yict c 69), s 13, 
with the nsoessary modiScatibns, to prosecuttons for the offences mentiooed 
xn that section JS. v Yew<oit,_ri892] 1 Q B 648) 

(g) Etvartt BurnhUf [1901] 2 B 458 

(5) Cnmmal Amendment Act, 1881 (48 4- 49 Vict e 69), s. 2 (3) (4) 
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brothel elsewheie (&), oi ( 2 ) piocniee or attempts to procure a 
woman to leave her usual place of abode m the United Kingdom 
(such place not being a biothel) with intent that she may, for the 
purposes of proshtution, become an inmate of a biothel within or 
without the King’s dominions (c) 

The punishment for such offence is imprisonment with or without 
hard labour foi not more than two \eais (d) 

No one can be convicted of any such offence upon the evidence of 
one witness, unless such witness is coiroborated in borne material 
particulai by e\ idence implicating the accused (e) 

1099 Any person is by statute ( f) guilty of a misdemeanour wbo 
detains a woman against her will ( 1 ) m any premises with intent 
that she may be unlawfully and ciunallv Known by any man , or 
( 2 ) in any brothel 

The punishment for this offence is imprisonment with oi without 
haid labour for two years (< 7 ) 

1100 Where a woman is upon any promises for tho purpohe of 
having any unlawful ciunal coimedioii or is in ony brothel, a 
peison IS deemed to detain boi there, if with intent to induce her to 
remain in such premises or in the brothel be withholds fiom hoi any 
wearing appaiel or other pioperty belonging to hei, or threatens 
her with legal proceedings, if she takes away with her any wearing 
apparel lent to hei (/<) 

1101 Anyone is guilty of a misdemeanour at common law who 
conspires togeUiei with one person or more to piocuro a woman 
for the purpose of prostitution, or to seduce her or cause her to be 
seduced (t) 

It is unnecessary to allege 01 piove that such woman had been 
previously chaste ( 1 ) 

(11 ) UnlirmBftl Plaifg of Enftrtatnrn* t 

1102 Any house, room, g.irdcn or other plane kept for public 
dancing, music, or other public enteitainment of the like kind in the 


(6' Cnnjinal Law Amendmont A< t 1 'IS &, 4*1 Vw t c <59), s 2 (1) 

(cj Jhu/„ B 2 (4) ^ ^ 

fa) Jbtd, B 2 No indictment under the rnminal Law Amendment Act, 
1885 (48 & 49 Vict c. 69), ib triable at quarter aeBBionH {ihvi, b 17) 

(f) Jbtd ,82 Ab to offenoeB against wumen and gultt, see p 6U, poaf 
(/) Criminal Law Amendment Act, 18S5 (48 & 49 Vwt c 69), ■ 8 
• fg) Ibvf 

(h) Ibtd A justice of the peace mai, upon a ewem informatiOB being t id 
issne a searoh warrant for any woman 01 girl alleged to be unlawfullr df tamed 
for unmoral purposes Ubtd , s 101 'llio eotrcli warrant, being a judinal f«t, 
will protect the person who laid tne information from an action, it ho bai a.< Uni 
in go^ faith and has stated the facte luirlv to tho justice (ffopr v f >'wei 
(1886), 17 Q B D '5'i8 , I tay Charrtngtm (1889), 23 U B T> 45 , Hjtinned, 


tiid , 272, C A ) 


79, 

In 


it) R V Ortti (Lord) {m2), 9 StetoTr 127, R v Jffatrt (I^V) 2J>.ri 
R r Delaial (1763), 3 Burr 1434, R v l/mtell (1864), 4 T A J' 160 
dll these the woman wss under the age of twenty one Jm /i! v Ddaval 
(tupra, at p 1438) Lord MA^6FrEII>, 0 .T stated that he rememtwred a ease in 
the Court of Chancery wherem it appeared that a man had formally assigned hu 
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cities of London and Westminster, or withm twenty miles thereof (&), 
without a licence from the county council (1) is to be deemed a 
disorderly house or place, and every person keepmg it without such 
luence may be mdicted as the law directs m the case of disorderly 
houses (m) 

Theatres and other places licensed by the Crown or by the Lord 
Ghamberlam are excepted from these provisions (») 

It IS immaterial that the enteitamment is respectable and the 
company attending it is well behaved and that no actual nuisance is 
occasioned (o) 

To rendei the occupiei of the house liable the entertainment must 
be of a public nature, open to any person who chooses to go there, 
whether upon payment oi gratuitously (p) The incidental or 
isolated use for music or dancing of a room which is not licensed is 
not a Keepmg of the room or house for that purpose withm the 
meaning of tho Disoiderly Houses Act, 1751 (u) If dancing or 
music IS an essential or integral part of the entertainment and 
forms an mdepondent attraction, the house fulls within the Act, but 
it 18 otherwise, if dancing or music is merely subsidiary to a general 
peiformance not within the Act (b) 

1103 Every house, room, or other place which is used for public 
entertainrnent or amnseinont, oi toi publicly debating on any 
subject whiito\er, upon any pait of Sunday, and to which persons 


wifo oTOT to another man and that Lord Hardwicke directed a proBecution for 
that transaction as being notoriouBiy and grossly against pubho decency and 
good manners See now Cinniiial Jjaw Amenduieut Act, lb83 (48 &, 49 Vict 
c C»9) 

(^) This, howenor, does not include any placp withm tho administrative 
county of Middksfv, which count> has a special Act, tho Music and Dancing 
Licences (Middlesex) Act, 1S91 (37 & 58 Viot i lo) By s 2 (5) of this Act 
any pi ice used for public danriug singing, music or other public entertainment 
ot the like kind and uuUcenscd by the county council is to be deemed a 
disordeilj house, and the occupier is liable to a fine of £5 for every day durmg 
which it IS so used S 2 (i2) repeals the Disoiderly Houses Act, 1751 
(‘23 Geo 2, o 36), ss 2 3, so far as relates to the administrative county of 
kliddlesex 

(/) Tioonl Government Act, 1888 (31 A 52 Viet c H), s 3 (0 

(7n) Disoiderly Houses Act, 1731 (23 Oeo 2, t lb), s 2 Such person also 
foifelts £100 to anyone who may sue for it (i^orf) A penalty of £l()0 can 
only bo leooveicd one o, although the house may be kept open for seveiel days, 
hut tho offender, although he p.iy8 the penalty is still haole to be indicted for 
keeping a disordeih house {Uai ret* v Sfeitntqcr (1867), L R 2 C P 583, 583), 
und tho recovery of a judgment for tho penalty by a uonunal plaintiff m collusion 
with the defendant is no t'ar to a subswiuent iction (stat (1489) 4 Hen 7, c 20 • 
Oirdleskme v Brighton Aquanum (Jo (1878), i Ex. D 1J7, (1879) 4 Ex D. 
107, C A) 

(ft) Ibid B 4 

(o) Oreen v Bothetoyd (1828), SOAP 471 

(b) dairk V (8roW« (1793),-! Esp 25, Btlhar BurghtM (1799), 2 Esp 722, 
Arraer v, Willvrtgrice (1802), 4 Esp 186 , Mnrha v Benjamin. (1839), 6 M & W 
563. 569 

(a) 25 C3«o 2, c 36, y, Ients (1801), 5 Esp 128, Marks ? Benjamin, 
ttipia, at pp 567, 5G9, .Sverg v, Gong wit (1873), 28 L T , 402 

(5) Chregory n 7tu>«nor ^1833), 6 C & 1’ 280, Quaglieni v Maithews (1865). 
6 B & 8. 474, 483, B, \ Twker (1877), 2 a B D 417, 421, 0 0 E , and 
see SaU v. ijhrtm (1853), 9 Exch 247. 
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1104 Everyone who keeps a common gaming houso is guilty of — 
a misdemeanour as a nuisance at common law (d) Dili'iices, how- ®“™'*** 
ever, with regard to the keepmg of such housos are moio usually 
dealt with under the statutes passed foi thoir supprobsion 

A common gaming house is a house oi place kept oi used for 
playing theieiii at any game of chance, or at any mi\ed game i)f 
chance and skill in which (1) a bank is kept by one or moio of ibe 
placers exclusively of the otheis, or (‘2) iii which any gamo is pl.i>»'d 
the chances of which are not alike favomable to all the plasms, 
including among the playeis the hanker oi othei porson h\ whmii 
the game is managed oi against whom the othoi playuis elako. 
play, 01 bet (rj 

Any peiBon who appeals oi acts as Ihe muster or us the poison 
having tliecan*, government, or maiiagenieut of any gaming house, 

IS deemed to be the keeper theieof, and is liable to piosecution as 
such, although he is not m fact the real owiici oi keeper ( /) 

(<) Sunduy Obhoivume A(t 1780 (il Goo 5, c 49), a 1 TIu* 1»<'( poi uIho 
foifoits i:200 for BNory da'> that llin place is uM>d as ab(>vo mentioned to anyone 
who may sue for it {ihd } Aa to Iho eftoct ol a judgment in a colluaivo 
action under this atitute, see Oi) tilt doyif v Jiitq/iUtn Aquartum Uo (lb78), •( 

Ex D H7, 4 b'x 1) 107, C A Hj tho Ihmieaion of Penalties Act, 187 1 
(,18 ic Yiit i <U), the Ciown is ompoKoicd to niitigafo ui whole or in pait 
any penalty, hut' oi foifoiiuio iinposed oi leuivored under the Sunday 
Observance Art, 1780, whether on indictment, summary coiivnlion, oi by 
action Tho Sunday Observance Act, 1780, does not apply to a plate duly 
registered for public woiship in which no music but satiod music is perfoimcd, 
and wheie instiucUve distoursos are doliveied, even tin ■ di payment is uspimd 
for admission to loservtd seata (Barter v /jurigteq (IbC ), .18 L J (m t ) 1) 

The Biighlon Acpianum was held to beaitlacoof onftrlaiumont and ministi 
meut within the meaning of tins sliitiifo ('J'ern/ v Brighton Aqvatinm Co 
(1876), L R 10 Q B 108), tvtn after music was discontinued and tho 
reading loom closed on Sundavs (IInine/ v Briqhton Aquarium Co (lH7.'i), 

Ii R 10 Exch 291) As to who is a “ keeper ” of'the house wntlun the nn anmg 
of the Act see AW T Wthm, [1895] 1 Q. B '115, C A, Marhn v Binjamin, 

[1907] 1 ir B 64 

(d) 1 IJawk P C.c 22, 8 6 See title </aminu AM) W4on^l^fl 

(e) J€nKav 2«rpm (1884), 1 10 B O 'A)\ j»r h. .Suiiil, J , at p .IJO 

Anothei dehnition given by IIawkins, J , in the same tase atp 616 is a h<ii)s<t 
m which a laigo numbei of peisoiis aio invited habttunlly to congregate fOi the 
pnipose of ganung, see also Gaming Act, 1846 (8 A 9 Viet t * 2 

• (f) Disorderlj IIousos Act, 1751 (2) Goo 2, < 18), s 8 The stitutory 
provisions are much moie extensive than the (/anmou law remedy (Oanimg 
Houses Act, 1854 (l7 A 18 Vict c 38), s 4 see also Gaming Act, 1845 (8 & 

9 Viet 0 109), s 41 Any person being the owner or occupier or having th( use 
of any house, room, or place who opens, keeps, or uses it for tho puiposo of 
unlawful gaming, or wilfully permits it so to be opened or used by ui.j other 
person, and any person having the care or management of or m any m inner 
MunBfing in conducting the business of such a house, and any person advancing 
money for the purpose of g«ning ’*^th persons frequenting the samt, may on 
summary con^ction be fined £600 and be committed to prison for twelve 
i ponthn Tijp defendant may elect to be tnedon indictment (Bumraarv JnnsdjC* 

tion Act, 18)9 (42 & 43 Vict c 49), s 17), and ha must he mfonuedof his nght 
to he so tried, see B v Beeehy (1*8)9), 25 T L B 337 • 
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It is not necessary to prove that any person found playing was 
then playing for any money The fact that cards or other 
insti aments of gaming are on the suspected premises is pnm <2 
fade evidence that the house was being used as a common gaming 
house, and that the persons found in the room or place where the 
instruments of gaming were found were playing there ( 9 ) 

Gaming is not in itself unlawful at common law {h), but the fact 
that it IB habitually carried on m a house kept foi the puipose of 
gaming is strong evidence that the house is a common gaming 
house (t) 

Unlawful gaming is either playing at any unlawful game or 
playing at any game in a common gaming house (j) 

Unlawful games are ace of hearts, pliaiaoh (or faro), basset and 
hazard (Jc), passage, and every othei game played with dice (except 
backgammon) (I), roulette (lu), baccarat, and eveiy game of caids 
which IS not a game of iiicie skill, and piobably every other game 
of mere chance (n) 

All gaming, even at lawful games, if cairied oa at a common 
gaming house, is unlawful, and the keeper of the house is 
indictable ( 0 ) 

1105 The occupier of the house and, in the case of a club, the 
members of the committee, if any, aie liable to the penalties 
imposed by the Gaming Houses Act, 1854 (p), as having the care or 
management or assisting in conducting the business of the house 
Ordinary players aie not so liable, even if they take turns at keeping 
a bank (q) , but a player who has bought the bank for the evening 
IS a person assisting in the management (») 

A club which IB kept foi pin poses of gaming, but at which only 
membeis aie allowed to play, is none the less a common gaming 
house («), but the occupier of a house in which gaming between 
fi lends IS occasionally carried on cannot be said to use the house 
foi gaming, and is not theiefoio indictable (a) 


( 9 ) ftuming Act, 1845 (8 A. 9 Vict c 109), 5 ,8 As to the power of the 

poliCHto sealth Buapected places in the metropolis, see ss 6 , 7 Thematru- 
inonts of gaminp may be ordered to he destroyed {ihul, a 8 ) 

(A) Whethei it lieiomesso if the stakes oio e\cebe«i o ajipetra to he somewhat 
dniihtful, see Jt v ifiyirr (182J), 2 Dow A Kj (K fl ) 4J1, 4d4, 4J6, and the 
obsoivations of IIAWKI^a and Surra, J J, on that ca'^e m JenJa v. Turpin 
(1884), 13 Q B D 5Uo. atpp 525.532 
(») Jenka y Turptn, sufira, at p 625 
If) JenUy 'Jurptn, supia 
(k) Gaming Act, 1735 (12 Geo 2 , c 28) 

(/) Gaming Act, 1739 (1 3 Geo 2, c 19) 

(m) Gaming Act, 1744 (18 Geo 2 c 31) 

(u; Jenka v Turpin, tupnt, at p 521 The question whether a particular ^ame 
M lawful or unlawful, or whether u house is used foi unlawful gaming, u for 
the judge, not for the jury (if v Dutw^, [1897] 2 Q 13 199, 0 C B ) 

( 0 ) Jenka v Turptn, tupra, at p 531 

if?) 17 A 18 Yiot c 38, B 4, and see title Cnnus, Yol lY , p 435 
(^) Jsnlet T Turpin, aiqrra The playeis may he indicted for unltwful 
gaming, aeastat S3 Hen 8 , c 9, s 14, and Je»h$ y Turpin, $upia, atp 52b 
f») Derby r Bfoom/JeW (1904), 08 J P 391 
(») Jenlt r Turpin, supra 

(n) /? Danes, [18Si] 2 Q £ 199, C C B., aee also Lukuood y Cooper 
(1903), 72 L. J (k ,B ) 690 
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To constitute the offence of keeping a common gaming bonse it 
is not necessary that the place should be principally oaed for the 
purpose of gaming It is sufficient that gammg is shown to be 
habitually carried on there (b). 

8ub-Skgt B—Lotlerua 

1106 A lottery is a distribution of prizes by lot or chance (c) 
To constitute a lottery the matter must depend entn oly upon chance. 
If there is an element of skill, then the scheme is not a lottery, 
although the result may depend largely on chance (d) 

All lotteries are declared by statute to be common and public 
nuisances (e), and the persons engaged in keeping them are guiltv 
of misdemeanour, and are punishable on mdictment with hue and 
imprisonment without hard labour (/). 


(J) In FteJdtng y Turner, [1%3] 1 K B 867, a oonfoc tioncr lind xn his 
shop an automatic xnnchino, a neiann who put a pcnn> into a alot in t)ie 
machine might, on pulling a knoo, by ihniue obtain oitber u ticket entitling 
him to sweete or notmng at all, it was held that the shop-koepei used Ina ahop 
for the purpose of unlawful gaming within a 4 of the Oainmg ILonsoa Aut, 
1854(17 & 18 Viot 0 58), soe also ThompBon t MoBon (1004), 68 J P 270, 
and JenkB y Turpin (1884), 13 Q B D 606 

(c) Taylor y ametten (1883), 11 Q B I) 207, 210 

(d) Hally Cox, [1899] 1'1 B 198, C A., see also Chnitnoda ▼ 7 /m/ tnn (1801), 
60L J (M. o) 116 btnddaity Su^r, [189o] 2 Q B 474 The following have 
been held to be lottenes —Sales of goods with tickets for pinses ot varying 
values {R v Ilarn» (1866), 10 Cox, 0 0 362, Faylor y timetlen, tuprn), ti<o 
distiibution by newspaper piopnetoisof mod iIs boaiiiig pii/e-winning nuinbeip 
(?r»/ii«v Younff mid SCembrtdffe, [1*107] 1 K B 448), spot *’competition in a 
newspaper (Hall y HrJVtlltam (1901), 20 Cox, C 0 Jn, “luiHHing woid ” 
competition {Barday v FtarBon, [1893] 2 Ok 164), distnimtnni of pnzos ut un 
entertamment to occupiers of paiticiilar seats (AforiM v lilaekman (ISM), 2 
H A C 912), a sweepstakes, whether the orgaiusor derives pioht fiom it or not 
(AlZporf V Nidt (1815), 1 0 B 974, 984 , G'a«v v /u' ' flRl6), 9 <1 B 411, 
Mmnnq y Ilellinga ^1846), 14 M & W 711 , iz V C'n '»haw (ISOO), 8 Cox, 
C C 376, Ilardwvky /«««, [1904] 1 K B 201,andstr R v //w66<, [1H9S) i 
Q B 647,0 0 R) The following have been hold not to he lottenos Jmuo 
of prize coupons for the selection of winners of horse races ((Jarntnuda v //nllmt 
(1891), 60 L J (M O) 116, Stoddart v iSo^or, [1896] 2 Q B 471), oflPer of 
prize for t orrect prediotion of numbers of birlhsaiii deaths in I<oiido» iii a given 
week (//all v Cox, [1899] 1 Q B 198, 0 A) See also p 660, post 

/e) Stat (1698) 10 Will 3, r 23, s 1 

(/) R y Oaten Aoui (I860), 8 Cox, C C 375 By the Act of William IIT.nipra, 
the keeper of a lottery and the players are also liable to peuaitwis of £600 and 
£20 re-.iiectively, to bo recovered by action, see also as to sue h penalties, Lottof los 
Act, 1721 (8 Geo 1, c 2), ss 36, 37, Gaming Act, 1738 (12 Geo 2, c 28), s 1 
It is also provideil by statute that every person who publicly or privatoh keeps 
* any ofiBoe or place for canning on any lottery not authorised by Paihament is 
to tie deemed a rogue and vai^bond, and is punishable as such. It is in this 
wav flint'- persons who hold lotteneH are now usually dealt with (Gammg A'I, 
1802 (42 Gw 3, c 119), ss 1, 2) The only lottenes now authoroKl by 
Parhament are those which may be earned on for the encouragement of the fine 
arts bv art unions which may have been incor|>orated by royal charter or (ou- 
stitutw under a deed and rules approvi'd by the Pnvy Oounoil (4jt U’liona 
-At t, 1846 (9 & 10 Vict r 48)) As for other statutory provisions as to lottri les, 
see Lotterwa Act, 1710 (9 Ann c 6), s 67 , Lottenes Act, 1721 (3 G^o 1, c. 2), 
36. 37, Lottenes Act, 1722 (0 Geo 1, c 19), s 4, Lottenes Act, 1732 (6 
Geo 2. c 36). s 29 , Gaming Act, 1738 (12 Geo 2, c 28), ss 3, 4 Gammg A* t, 
1802 (42 Geo 3, c. 119), ss 1—7, Lottenes Act, 1806 (46 Geo 3. c J48), s j 9, 
Lottenes Act, 1823 (4 (Jeo 4, o 60) 19, 37-39,41,59,8p- 6" 67 , Lotlenc* 
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Cbihinal Law and I’bocedubx. 

A poison cannot be convicted of keeping a place for IIk^ purpose 
of a lottery {g) in which on an isolated occasion tickets aie diawB 
foi a lottery (k) 

A person who incites anothei to the keeping of a lotteiy, and 
Knowingly supplies instruments or goods for that patpose» is 
punishable as an aider and abettoi (t) 

Sub-SfcI 7 —Betting Hotuee 

1107 Betting is not in itself illegal (nor does it appear that a 
bouse established for carr;ying on a bethng business is indictable at 
common law, unless it is so conducted as to be in fact a nuisance to 
the public It is, however, provided by statute (k) that no house, 
olhce, room, or other place may be opened, kept, or used (1) for 
the purpose of the owner, occupier, oi keeper thereof, or any 
poison using the same or employed by oi acting for or on behalf of 
such owiior, etc , oi of any person having the caie or management 
or m any manner conducting the business, betting with persons 
resorting thereto, oi (2) for the puipose of any money or valuable 
thing being lecoivod by such ownei or other person as the considera¬ 
tion tor any promise, expiess or implied, to pay money on the event 
o£ any horse lace, oi otbei race, fight, game, sport, or exercise, oi to 
Bccuio such payment by any other peison 
Every bouse, olhce, room, or otliei place so kept or used is 
declai 0(1 to he a common nuisance and (/) a common gaming house 
within tho lueaning of the Gaming Act, 1845 (m) 

Alt, 1836 (6 & 7 WUl 4, ( hh), s 1, fiOtteriM Act, 1845 (S A 9 Vict c 74), 
fi*i 4 Penalties lecuveiablo by auuimaiy pioceodiiigb aio iinpu^iul ou thosa 
who odvei tiso or publish any proposal lor * lottery, or who sell tickets lu a 
lotfeiy, whether English oi foreign (Gaming Act, 1802 (42 Geo J, c 119), b 5, 
Lotlonos Alt, 1S23 (4 Goo 4, c 60), s 41, and bco Lotteiies Act, 1836 (6 & 7 
A\iU 4, o 06), 8 1) Them are bitmlar provisions m the earlier Acts, as to 
whiih Hpe King v Smith (1791) 4 Teim Eep 411 A building Bociety 
established aftei 25th Augunt, 1691, is foibiddon to pause or pennit applicanta 
foi advajiceo to ballot foi piePedeiKO or in ani way make the granting of an 
advance depend on any chance or lot (Building SocietiPfl Act, 1894 (57 & o8 Vict, 
0 . 47), 8 12) Tho offence of keeping a lotteiv is tiiable at quarter sessious 
(g) fe, under the Gaming Act, 1802 U2 Geo 3, c 119), s 2 
(A) Mai tin v Benjamin, [1907] 1 K B 64 , but tlio couit suggested that the 
defendant might posibl) have been convicted for selling lottery tiikeis under 
tho liotteries Act, 1823 (1 Geo 4, c 60), s 41, or for keeping a lottery under 
10'Will 3, e 23 s 2 

! i) liarintt v Burden (189 i) 63 L J (mo) 33 
ASoe>Saxhi/Y /’««ob, [1909] 2 K B 208,224 227, 
k) lotting Alt, 1863 (16 A 17 'V'lct c 119), b 1 
1) Ibid , s 2 

(m) 8 & 9 Yiot 0 109 Any jierson who, being the owner or occupier of anjf 
iuch house or place or a person using the same, opens or uses it for the above- 
mentioned purposes, and an owner or occupier who knowingly permits such 
use, and any peison who has the care oi management of or assists m conducting 
siuih a bnsuioBS therein, is. liable to a fine of £100 or to six months’ 
impnsotunent with or without hard labour on summary conviction (Bettmg 
Act, 1853 (16 A 17 Yirt o 119), s 3) As to the nght of a person prosecuted 
Bummanly to be tried bv a jury, see Summary Jurisdiction Ant, 1879 (42 A 43 
Yiot 0 49), B 17 If anj such person receives any money or vduable thing as 
a deposit on any bet upon a horse or any other race, or any fight, game, sport, 
or exercise, or as the consideraiaon for a promise to pay money on such an 
event, he u liable on euuimary conviction to a penal^ of £50, or to three 
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Every person engaged m keeping such a houHo is guilty of a 
misdemeanour and paiiishable by fine and imprmonmeiit with or 
without hard laboui, as well as by the alternative penalties provided 
by statute (n). 

U08. In order that a **place” may come withm the above- 
mentioned provisions, it must be an ascertained plac'e, where a man 
engaged m bettmg may, according to ordinary usage, be found by 
persons wishing to bet with him (o), and although it is not nocussarv 
that it should be covered m, nor that it should be actually defined 
by metes and bounds, theie must bo something definite and, for 
the time being, fixed, marking its situation though not noccs.uuily 
showing the chaiacter of the busincbs earned on there (p). 

months* imprisonment with or without hard liiboui {ibiU, a 4), and the dopoait 
may be recovered back by the person payini^ it (a 5) The Act dues nut extend 
to a person who Teccives monev or a valuable thing b\ wav of atukua or dejuMit 
to bo paid to tbe winner of any race oi lawful sjiurt, game ur exercise, or to the 
ownei of nny horse engaged lu a race {tb%d , s (>) 

{ii) It V Crawthaw (1860), 8 Cox, C (* 175, Hard Labour Act, 182J 
(3 Qeo 4, c 114) The uffence is tniible at quaiter Ru<iM(tiiH 

fo) J^uwtU V Kempten Park Race (hurue Co , [ISOq] V C 113, 196. 

Ip) The words “or other place" in the Butting Ait, 18.’)3 (16 & 17 Yiot 
0 119), a 1, ha%o given ni-u to a large number of < iieet, uf whiuh an abet i act is 
given m this note The following have been bild tu bo places" within the 
meaning of the section when used by persons habitu illv n soiUng thoie for tho 
purpose of betting —A stool at a raietouiso cuvoiod with an unusually laige 
and marked umbrella (Bown v Fenwulc (1874), L K 9 0 P 3J9, Brown y 
Patch, [lb99] 1 Q B 892), a ship of i^und separated fiom a laiucoiirse by 
railings and con turning tempotaty wooden roofless stiuct.iiob with desks (B/uiw 

V (1868), L B. 3 £xch 137), a small wooden box used to stand upon in 
a lailed iiulosuio on a grand stand at a ra(ecouTso {Oaltnwny v Atarm Hh81), 
8 Q B 1) ‘273, the movable box affonbng tho only (listinctiou between thut 
case and PouieU v Kempton Park liace G’ouri' Co, «‘jp\a), tho hai loom of 
a publichouue, if used by a hookmukci for bolting, and if he does so with the 
knowledge and consent of tho public<m {R v Pretdif ( iSHS) 17 fox, C f 413, 
Jlormby v Raqqett, [lb't‘2} 1 Q B ‘20, Defton v Buhln, i1899) '2 U B 380, 
Tromamy Hodkinson, [1901] 1 K B 30 By DeavtU', [190 J] 1 li B 468, 
C C E , if V 6'i«ipsou, [1901] 1 K J! 471 C 0 E),apiiioof gruniidboumlixl 
by a hoaxing and its stuvs, to which tho drfiiiaant habitually went to bet 
{Ltddell V Lofthouu, [1896] 1 Q B 295), a piece of vacant ground known os 
the “PitHeap," to which tho pubhe hud amss'Jfc/’wanrf/ v IhUrtth, [1897] 
1 Q B 600, a case of poihaps doubtful authoritj being vi ry siinilur to //«»le v 
Dunn [1897] 1 Q B B79, overruled (womjra), this -md similar doubtful 
cases wm, however, now be met by the Stieet Betting Ad, PKtO (0 Ldw 7, 
8 41), s 1 (hop p 651, jr>ost )), aii archway forming a jixivate thoroughfare (R 

V Humphrey, [1898] 1 Q B 876, 0 0 E ), a gaiibii at the hack of a boiisu 
[R V Jfaaacfi (1906), 69 J P 247,0 C H), see also riarky Dykee^Vm) 8 
Jj’(^ of Justiciary) 43, laiAFlannagan y Z/ifi(Pl04),7 P (Ot of Justiciary; 26 

The following have been held not to bo “ placf s ” within the meaning 
*of the section —A dunm of trees in Hyde Park umbr which the defendant 
stood daily for betting (f)o 99 eti V faffmi* (1865), 19 0 B (N 8)766, Ex Oh , 
see now the Street Betting Act, 1006 (6 Edw 7, c 43), s 1), a roservod portn/n 
of a field where dog races were being hold, defendant having no stand or 
distmgtuslmig mark (Snow v Hitt (188o), 14 Q B D 688), a bar-room of a 
publi^ouso to which fiha defendant went on onW three successive days for 
b^mg purooees (Whiithurst v Fxwdwr (1890), 62 L T 433 , boo the obn rva- 
hons of MIthXW, J, on this cose m Horrwhy y Raggett, tmpra), a rwled 
indoeoze at a xaceoouxse to which tho defendant and many other buokmakers 
and others resorted to tet, but used no stand or distingiuslung umbrella 
(Powdl T KempUm Park Bare Cuuree Oo , tupra, at p 197, expressly over 
ruling Eattwood v Miller (1874), L E 9 a B 440. Hatgh v Sh^jfieUt 
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A hmA fide olab, even though it may be mtended that betting 
ehould be carried on m the club house between the members, but 
not with non-members, is not a bouse used for betting within the 
meaning of the above-mentioned provisions {q). But it is other¬ 
wise if the club consists paitly of bookmakers and paitly of 
members who go there to bet with such bookmakers and not with 
each othei indiscriminately (r) 

The ofiice of a newspapet m which coupons are published entitling 
the purchasers of the newspaper to a prize for guessmg the winners 
of a future horse race or game is a bethng bouse within the meaning 
of the above-mentioned provisions, inasmuch as the newspaper 
propiietor undertakes to pay money on the event of such horse race 
01 game (s) 

1109 To constitute a betting house it is not necessaiy that the 
money oi bet should be i ecei\ ed at such house, nor even within the 
United Kingdom, it is sulhcient that the house is used for carrying 
on an essential pait of the operations resulting m the payment 
of the money either there or elsewhere (i) 

mo Keeping a house foi the purpose of betting with persons 
resoiLing thereto and keeping a house foi the purpose of leceiving 
deposits on bets aie two distiiict offences (.a) To support a charge 
of the first kind it is necessaiy to show that peisoiis resorted to 
the house in person to bet Evidence that betting w'as done by 
letteiB leceived there is insufbcieiit, but it is not necessaiy to show 
that the persons resorting to the house paid or received bets 
tboie {h) Nor is a house or place a betting house, if it is only used 
for paying bets which have been made elsewhere (c) 

But if the chaige is that the house was kept foi the purpose of 
receiving deposits on bets as the consideiation of a promise to pay 
on a future event, or in othei woids for ready-money betting, 
evidence that such deposits weie paid by lettei is sufficient without 
proof of personal resort (d) 

A house used foi organising a sweepstakes is not a betting house 
within the meaning of the above-mentioned provisions («) 


Tmvn Council (1874), L R 10 Q B 102, (m which, it may be observed, the 
bookmakeia stood on chairs or stoels), and Hawke t Vunn [ISOT] 1 Q B 
679), see also Wnght v Sviiik (1908), 6 F (Ct of Justiciary) IS 

{a) Downee ▼ Johntm, [18%t 2 Q B 203 

(r) & ^ Come (1904), 68 J P 294, OCR 

(s) S, V Stoddart [1%!] IK B 177. Mackmztey Hawke, [1902] 2KB 

216, Lennox v btoddart, [1902] 2 K B 21, C A , Hauke v Hulion (190J), 
22 T L B 169 • 

iStoddurl T [19021 1 K B 353, Lennox t Stoddart, supra, and 

060 A V (1909), 25 T Jj R 612,0 0 A 

(а) Bond V Plumb, [1894] 1 Q B 169 

(б) llud., Pains y Stephenson (1690), 24 Q. B D 529, R y Brown, [1895] 1 
a Bw 119, C C E. , R T WUrton, [18<>5] 1 Q. B 227, OCR. 

(e) Bradford y Pawson, [1897] 1 Q B 307 , see now the Street Betting Aot, 
1966 (6Bdw 7.C 431 

(d) S. V. i&oddart, [1901] 1 K B. 177, see also the other authontiee mentioned 
b notee («) and (t), aujva 

ie) B V. S(d>bs, [1898] 2 Q. B 647, 0. 0 B., but the sweepstakes is a 
lottwy (see Jk 647, note (d), ante). 
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Sub-Sbot S —Betitng tn StratU, 

1111 iTeryone is by statate (/) guilty of an indictable mis- 
demeanour who frequents or loiters m streets or public places on 
behalf either of himself or of any other person foi tlie purpose of 
bookmaking or betting or wagering, or agreeing to bot or wager, 
paymg or receiving or setthng bets, if such person has been twice 
previously summarily convicted (q) 

The punishment for this offence on conviction on indictment is 
a fine of £50, or imprisonment with or without hnid labour foi six 
months without the option of a fine (/i) 


It 18 an offence punishable on suininar} conviction by a fine of AJO,or imprison¬ 
ment with or without hard labour, fur two months to exhibit oi publish any 
placaid, handbill, card, writing, sign, or adii itisemont wheiebv it is made to 
appear that any lioiine or place is kept oi used fur the puipo<io of making beta 
01 wagois, or for exhibiting bettmg lists, oi with intent to induce any peison to 
lesort theie for the purpose uf making bets or wiigoi e, oi tu iiiv ite on behalf ui the 
owner or occupier other persons to resoit tlisio to inake huts (netting \ct, ISfit 
(16&l7Vict c ll'J),8 7, seeV JJ/af^c«rlr (Nos 1 and'J), [I'tOij 2 K It 
2i5, Ashleyiind t^7intli, fid \ flauli (I'll)}), 67 J V )61), itisaKoan ofTnnaa 

f tumshable m tho suno way for an^ poison to send, oxiubit, or publish any 
ettoi, (iiculai, tolt^iani, ]>iu(an], liuudbiil, caid oi advcitiseiiiont whoiobv it is 
made to appear that my pi ison, oitltor aiUmi or without tho kingdom, will give 
information oi advice toi tho jiuipo-ic of m with icsprct to any bot or wngui or 
any such event or contingency is ii iu(>iitioiicd in the Itclting Act, 185.) (18 & 17 
Yiot c 119), 01 will make on lulialf of any oihci ];>erBon any such liet or wager 
as 18 mentioned in tliat Act, it is also an offence punishable in tho same way 
to send etc snchlcttoi ctr with iiitint to induce any person to upplv to any 
house etc with the view ot obtaining infonnation or lulvuo for tno purpose 
of any such bit tic , nr to send such lotter etc inviting any poisuu to make 
or take any shaie in oi in ccmiuction with such bot etc (Dotting Act, 1874 
(d7 &J8Vict c 15), 8 d, 8ee//an/fv Machenrw, supia Tins Act only applies 
to advortisoments to give infonnation or advice as to licts to be made in u 
bettuig house (6Vjr v Andreva (ISSd), 12 U li D T'b)) A justice of the 
peace, upon complaint on oath being made before him may issue a search 
warrant aiithoriHing a constable tu search any pieniiscs su pected of being iisod 
08 a betting house, and all ppisons found thoi om and all 1 slS ui other dnciiments 
lelatingtw racing oi betting maybe brought before the j ustic o (Hotting Ac t, 
18oJ(16 it 17 Vict c 119), H 11) In the met rojwiliH the Commissionej of I'olice 
may authorise such a m arch {tbtd ,8 12) 'ITie ]i* reens aiiosteil nmv be bound 
over under stat (1541) Id Uen 8, c 9, not to haunt such places in future 
(Murphy V Arriw, [1897] 2 Q B 527) 

(/) Street Betting Act, 1906 (6 Jkiw 7 c I J), s 1 'lh« olff iice is tiiable at 
quarter sessions 

(o) The defendant is liable on a first cjumi tem to a fine not exceeding XIO 
and on a seumd convic tion to a fine not exec eduig £20 (v/nd J 

(h) On summary conviction for the third nllonui the punishment is a fine of 
£30, or imprisonment with or wnthout h«cid labour for thieo months (thief.) For 
«lhe purposes of this section “street” includes any highway and any public 
bndge, road, lane, footway, square, court, alley or passage, whether a 
thoroughfare or not, and “ pubbo place " inc'ludes any pubbe park, garlloI^ or 
sea beach, and any uninclosed ground to which the public for the time being 
have unrestricted aocess, and every inclosed place (not bemg a public jwik cr 
gaiden) to which the pubbo have a restneted right of ac^eess, wbellm ciu 
payment or otherwise, if at every pubbe entrance there is conbjncuoinly 
exhibited by the owner or person hav mg control of the placeanotic* prohibiting 
betting therein (thtd , s 1 (4)) Nothing oontamed m the Act tnilios lo any 
gnmnd used for the puipose of a racxjoourse or ground adjacent tLni-io on the 
days on which races take place (8 2) As to the meaning of Ic/itenng, «ee 
Jhmtung y Swttman (1909), 26 T. L a 302 
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Sijji-»5ect 9 —Irmhng Minora to Bet etc 

1112 Everyone is by statute (t) guilty of a misdemeanour who, 
foi the purpose of earning commission, interest, or reward, or other 
piofit, sends to a person whom he knows to be an mfant any 
ciicular, advertisement, letter, or other document which mvites, or 
may reasonably be implied to invite, the person receiving it to 
make any bet or ^vager, or to take any share oi interest in a betting 
or wagering transaction, or to apply to any peibon or at any place 
for information or advice for the purpose of any bet or wager, or 
for information as to any race, hght, game, sport oi other contin¬ 
gency upon which betting is geneially earned on, oi which invites 
him to borrow money or to apply to any person or at any place foi 
information or advice as to borrowing money 

The punishment for this offence is imprisonment for three 
months with or without hatd labour or a fine of £100 or both {k) 

If any such document is sent to any mfant at any college, school, 
or other place of education the peison sending oi causing the 
document to be sent is to be deemed to have known that the 
person to whom it was sent Vras an infant, unless the sender proves 
that he had leasonable giound for believing the person to whom 
the document was sent to be of full age (1) 

The same penalties are imposed upon a peison who without the 
authoiity of a court solicits an infant to make an alhdaMt or 
statutoiy doclaiatiou for the purpose of oi in coiiiieciiou with any 
loan (m). 

Sub-Sfot 10 — t/ffemia relating to Burial or Cremation 

1113 The person upon whom the duty of disposing of a dead 
body falls (a) is guilty of a common law misdomeanoui, which is 
punishable by tine or imprisonment, if, having the menus, he fails 
to discharge such duty {jb) 

1114 It is a misdemeanour at common law either to prevent a 
body from being buiied(t), oi to disinter it without lawful 
authoiity (d), whether for dissection or otherwise (r), or for an 


(t) Betting and Loans (Infants) Act, IS92 (So Yict c 4), as 1, 2 
(A) Ibid Upon summary conviction the punishment is impnaonment with 
oi without hard labour for one mouth or to a ime of £20 or both 
U) Ibid , B 3 

{m) I bid, H, A (these offences ore .nable at quaiter sessions), see also title 
Monet and Monet Lendeas 
( a) Bee title Bukial and Oheuaiion, Yol III, p 403 
(i) R V Vann (1831), 2 Den 325, if v Stewart (1840), 12 Ad & El 773, 
778 See aleo Jenktna y Tucker (1788), 1 Hy BL 90, Ambtose y Ka-riaotf 
(1831), 20 L.* J (a p) 133 

(c) It IS a common law mudemeanour to detam a dead body, as, e 9 , upon a 
supposed dsim for fees or a debt, and to refuse to dobver it to the executor or 
to bury it a^nst bu directions (R y Scott (1842), 2 Q. B 248, n.) See 
Wilhaim y WMtama (1882), ^0 Oh D 639 

(d) R.y Otllea (1818), B,ub8 & By .166, n , R y Lynn (1788), 2TermBep 
733, R. V. Feut (1838), Dears & B 390, 398 As to the nght of the personal 
representatiTee 01 the deceased to permit an anatomioal examination of the 
body, see Anatomy Act, 1882 (2 & 3 Wdl 4, 0 73), ss 7, 14, see also title 
MxDioani anb Pha&mact 

(•) R. T. Gundiek (1822), i Dow * By (m 0 ).856. 
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undertaker to whom a body is intiusted for burial to sell it for 
dissection (/*) 

Where disinterment has taken place without authority, it is no 
defence that it was done from a pious and laudablo motive (g), oi 
that the human remains weie not distuibed or removed in uu 
indecent and impropei mannei (h) 

1115 It IB a misdemeanour to expose a dead body neai the 
public highway where it may bo seen by passers-by and m such a 
way as to shock public decency (i) 

The punishment foi tlie thiee last-mentioned misdemeanourb is 
fine and imprisonment without luiid labour (k) 

1116 It 18 not in ilhelf an offence against the law to bum a dead 
body provided that this is done decently and in such a \\ay as not 
to cause a nuisance to persons passing along public loads or other 
places wheie they have a right to go (/), 

Everyone is by statute (m) guilty of a misdemoanoui who 
wilfully makes a false declaration or repiesontation oi signs oi 
utters any false certificate with a view to piocuiing the buinmg of 
any human remains. 

The punishment foi this offence, m addition to any penalty 
which the offender may otherwise incur, is luipiisoumeiit with or 
without haid laboui for two yeais («) 

E\eryone is by statute (k) guilty of a misdemeanour who, with 
mteiit to conceal the commission or impede the prosecution of any 
offence, piocmes or attempts to ptociite the cremation of any body 
or makes any (.eclaiation or coiiifitato under the Oreination Act, 
1902(c) 

The punishment for this offence on conviction on indictment is 
penal servitude for not moie than five or for not less than three 
yeaiR, or impiisonment with oi without hard la’ mr for not more 
than two years (d). 

Sui'-Seci 11 — Druvlfiivext 

1117 Di unkenness in some circumstances is punishable by fine 
on summaiy conviction (r) Theio are, hoSvevor, ccitaiii statutory 
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(/) B v Sharpe (18o7), IJoars &. 1> IW) 

(9) R V Jacohaon (1880), 14 Cox, 0 C 52i 
(A) An to authoriBing diantennent, bob title 
Vol m , p 553 


Buiual AifD Cni-UATm, 


(♦) B V Clark (1833), 15 Cox, C C 171 
■ (A) These offences are triable at qiiarter sessions 

(/) B V Price (1883), 12 4 B 1) 247, 250 Or unless it is done in such a 
way as to infringe the provisions of the Cremation Act, 1902 (2 £dw 7, c 8), 
for which see title Bubiai. Aim Obemation, Vbl III, p 676 
(m) Cremation Act, 1902 (2 Edw 7, c 8), ■ b (2) 

(a) Ib$d 

(h) Ihd,B 8 (3). 

(c) /i»d, B 8 (3) „ , . , . . - oi 

(d) Ibid These offences under the Cremation Act, 1902 (2 hlw i, e 8), 
are, it seeniB, triable at quarter ecssion** 

Idoensing Act, 1872 (36 & 3b Vict c 94), a 12, lAcens/nfe Act, 1902 
12 7, 0. 28), • 1, see btle luToxiCAxmo Liquosa 
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provisions which enable a criminal habitual drunkard to be dealt 
with on indictment (f) 

Tho indictment, after chargmg the offence, must state that the 
accused is a habitual diunkard He is m the first instance arraigned 
for the offence, and if he pleads or is found guilty of the offence, the 
lury are to be charged to inqniie whether he is a habitual drunkard 
Unless evidence that the defendant is a habitual drunkard has 
been given before he is committed for trial, not less than seven 
days’ notice must be given to the proper oflficer of the court by 
which he is to be tried that it is intended to charge habitual 
drunkenness in the indictment (g). 

ms A. person who commits any of the offences mentioned in 
the First Schedule to the Inebriates Act, 1898 (h), and who withm 
the twelve months previous to such commission has been convicted 
summarily at least three times of any offences so mentioned, and 
who IS a habitual drunkard, is liable on conviction on indictment 
(or, if he consents to be so dealt with, on summary conviction) to 
be detained in any certified inebriate reformatory for three years, 
but he cannot be sentenced to imprisonment m addition to deten¬ 
tion (i) The ofieuder must be mfoimed that he has a right to be 
tiled on indictment (k) 

If a ))ei8on convicted is over sixty years of age, and is liable to have 
a detention order under tho Inebriates Act, 1898(0, made against 
him, the court may, if tlicy think fit, order him to be disqualified 
for a statutory old age pension for such peiiod not exceeding ten 
years, as the court may direct Ini) 

Sect 4 — Off'encea affecting Public Health, Sateti/, and Conientenee, 
Sop-Rfqt 1 —VnwholeMme Proivnotu 

m9 Everyone is guilty of a misdemeanour at common law (n) 
wlio knowingly expi^^es oi sells in tho way of his liade, or sends 
m bungs to market or has m his possession with intent to sell 
lor human food, articles of food or dunk which are corrupt 
and unfit and dangerous for human food (o) Pioceedings for 


(/) P ^17, ante 

(<f) InuLiintPS Act, IsOS (hi & 62 Vict. c 60) s 1 /? v 7Vwir« (1908), 

1 Cr App Hop 252 

(h) 61 & 62 Vict c 60 Nbtpoiv 1>oius» fnnml drunk m a highway or public 
place or ou boeneed preuuMje, boi ig guilty while drunk of notoiu or disorderly 
boluirinur iii a highway or public place, being drunk while in charge of a 
carnasto, horue, cattle or steam engine, or when in pof>sPBBion of loaded fire* 
ami« T^UBuig to quit bceneed prenuees when drunk., when drunk persisting 
lu enteiii g or m refusing to leare a passenger steamer 

(l) Inetoates Act 1898 t61 & t>2 Yiot c 60) s 2 (1), Communomer «/ Pcltee 
T Danctan [19031 1 K « b95, A r Bngffs, [1909] 1 K B 381, C C A 
(k) tnebnatoB Act, 1898 (,^1 & 62 Vict. o 60), 8.2, Sununarr Jimsdiction 
Act 1870 ('12 & 43 Vict 0 49), s IT As to escape from inebriate reformatones, 
see Inebnates Act, 1898, as. 11,18, and the Begulationa made under the Act 

! 0 61 ft 62 Vict 0 . 60 

m) Old Age Ponsions Act. 1008 (8 Edw 7, c 40k a 3 (3) 

n) Or pernaps certam early statutes, see 4 Go Inst. 261, 4 B1 Com 162 

c) 4 Cp. IllAt. 2(>1, S T. Diaon (1814), 8 M ft a 11. A t Stm>enton (1862), 
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offences of this nature are, however, moie commonly taken under 
the Public Health Act, 1876 (p), or the Sale of Food and Diuns 
Acts, 1875 and 1899 (a) 

The punishment for this offence is hne and im])n 80 timeut with 
or without hard labour (5) 

1120 Everyone is by statute (c) guilty of a nusdoniennour 
who, aftei a pievious summary conviction foi tho IiUo oilenre, 
knowmgly mixes, colours, stains, or ponders any ailicle of food with 
any ingredient or material so as to rendei it injuiioua to health, 
with intent that it may be sold in that state, or to sell it so mixed 
or coloured 

The punishment for this offence is imprisonment with oi without 
hard labour for six months (r/) 

1121 Many nuisantes which affect the public gcneiaJly are 
indictable Offences of this character aie dealt with in othoi paits 
of this woik (e) 

Sub-Sbot 2 — Offmeu by Innkttpfr$ 

1122 The keepei of an inn may by the common law bo indutod 
and hiied for a misdemeanoui, as being guilty of a public iimsarue, 
if he usually harbouis thie\es or persons of scandalous reputation, 
or Buffeis frequent disoidcis in hib hoube {j) 

ar & F 106, jK V ,/a/tu J F & F 108, II v Ctoivley (18b2\ "I 

F & F 109 , Pumby \ lioUeU lo M A. \V 044, 651 , hhtlhto r, 

Thompton {187o) 1 Q B D 

(р) .18 i W Vut C Y) bt‘0 tlflo I’l’IllIO IlFAliir FTC 

(a) J8 & ,19 Vict c 01 and 02 A. 01 Vi( t c 6] Hv tho Biildii TIoaKh Art, 
1875 (tlS & 59 \irt c 55), hm 110, 117, if au> ani’iial can um , iriout poultry, 
gime, flesh, hsb, frmt, vofietables, cum, bread, floui, oi milk, is «xpoH«d for 
sale or deposited in any place for the nurpo‘*o of sile or of preparation tor 
solo and intended for the use of raan, ana appears to a medual oRiuer of health 
or an inspector of nuisanios to be diseased, unsound, uiivti desonie, or unlit for 
the food of man, such medical oflicoi eti may sei/e and < ii\ away the same 
m order to have it dealt s^ith bv a lustite , a juHtiro muj oi<Ji i the same to !>• 
destroyed, and the poison to a horn it lulun^’tid or in whoso possession cron 
whose” pnmuses it was found is liable to a penalty of £20, or witliout tho 
infliction of a fine to impiisunnicnt for thne months hoe title Fiioo ami 
D i uo‘ , 

(5) hee Criminal Pioeediiro Act 1851 (14 A lu Vnt c KWJ) s 29, 2 llussoU 
on Oiunes, 15 >, 2 1 ist P C 822 

(r) hale of Food and Diufrs A(t, 187.) (JS A. 59 Vict e hi), m 3, 6, 8 

(d) 2 bid The punishment for a first offonu , upon sumnnti y convn lion, is a 
fine of £50 By e 4 similar penalties are imjKiscd foi knowitiffly luixinq 
mnedienta with drugs so as to affect injuriously their quality or potem > 

“ Pood ’’ m the P'ood and Dmgs Acts ineludos every artn le used for fowl or 
dnnk bv man other than drugs or water, and also includes flavouring lualters 
Mid condiments (Sale of f'ood and Drugs Act, 1899 (62 A 63 ut c ol), s 2ti/ 
The accused is not liable to be convictM, if he shows to tlic satisfaction of the 
court he not know of the adulteration ol the ariule of UhA or dnip, 
and that he could not with reaeonable diligence have obbtined that knowlwlKe 
(Sale ol Food and Drugs Act, 1876 (.18 & 39 Vict c 63), s 5) Kothmg f«u- 
tained in the Sale of Food and Drugs Act, 18i6 (38 & 39 \ ict c 63) all < t-* tho 
power of proceeding by indictment (ibtd, s 28) The forging oi knowmglv 
uttering for the purposes of ths Act of any certificBf.o or warrant > w a mn,- 
demeanouT punishable by imprisonment for two years with hard Jabmr (ibid, 
s 27(1)), and seep 760,pwit See also title Food a»d Dm r.s 

(с) See titles Hiqhwavh, Ncisanc’e, Public Usai iH 

(/) 1 Hawk. P. C, c. 32, s. 1 (L 714), whew it is also said to be i» licUble for 
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If A pergon who keeps a common inn (g) refuses either to recmve 
a travolloi as a guest into his hoube, or to find him reasonably 
suitable victuals or lodging, he is not only liable m an action for 
damages, but is also guilty of a misdemeanour, and may be indicted! 
and fined (h). 

An innkeeper is not liable for such refusal if his inn is full (t), 
or if the person applying is not a traveller (a), or if he is drunken, 
violent, quarrelsome or disorderly, or a person whose presence on 
the premises would subject the innkeeper to a penalty under the 
Licensing Act, 1872, or if the innkeeper has some other reasonable 
ground for his refusal (A) 

A person who sflls intoxicating liquor or other reficshments, but 
who is not an innkeeper, is entitled to refuse to 8er\e persons wish¬ 
ing to be customeis, whether they are travellers oi not(c) 

1123 There are various acts which are ciiminal when done with 
intent to, or which are likely to, endanger the safety of any person 
travelling oi being upon a railway (d) 

Scer 6 —Offences lelaimq to Menhant Shipping 

Sub-8fct 1 —Leavntij Sftimm bthtnd 

1124 Any peison belonging to a British ship is by statute («) 
guilty of a inibdptneanoui who (1) wiongfully foices a seaman on 
shore and loaves linn behind, or (2) otherwise causes him to be 
wrongfully left behind in any place, eithei on shoie or at sea, in or 
out of the King's dominions 

The punishment for this offence is a fine, or mipi isonment for two 
yeais with oi without haid labour( f) 

an innkooppr lo ‘ take OTOiliituit prito** " No furl hit uh to yanous oflfuccs by 
hiin'^od victuallers, title lMl>\lC\^I^Q Lmuous 

(i;) / r , a buiiso whcio i trnvollor m funiishofl with even th'nt? which ho has 
o»( iMion foi whilst u|nin Im wn\ but not nci* x'-aiiiv t-tililiug nccominodahon 
('Ihovijiitm ▼ laey (18i(>), d B A, Aid 28 >, bee title Inns and Ian 

KEICPFllS 

(h) I Hawk P O.r .12 s 2(1 714), R v 70 &P 2ld bee 

R V Spiayuf bI J P 2.1.1 R v bo J P o2I 

(i) Bnnrnt v Brandt [1‘102] 1 K B bOfi 

(a) R V %wicr {1877\ ‘2(.i B D 126, C 0 B , Lamand v Rtrhatd [1897] I 
Q B Ml, 0 A, where a pefon who was oiiginiU} a trarollor had tea,<ed to 
bo 80 when notice to quit was given to him 

(h) riuonsing Act, 1872 (36 A 3b Vict u 9t), a 18, and title Imoxic 4 TI>(J 
IiIQlTOBS, Pulijeon ▼ Jjeg^ (1867' 21 J P 743 , ^ v /vena, $vprn . U \ 
Ryma, tvpra, where the innkeeper was held to be justified m refusing because 
the person a^ljing for entertnininent insisted on bnnging a large dog into 
the nou'.o Iho innkeeper is probably entitled to require secunty for hw 
ukarne or prepavraent, but if he does not do so, but refuses to entertain the 
traveller ior some other roason than that he has no such security, he will 
prolmbly be held to have waived hie right to require it (soo I Hawk P C, 
0 32, e 2(1,714), R v hens, supra, telly (1841), 8 M AW 269). 

(c) B V Rvmet, supra But if any holder of a hcenee to sell intoxicating 
hquore Mrsistentlv and ubreasoiiably refuses to supply suitable rrfreshment 
(iither than inioxicating kquor) at a reason ible piice this is a good ground for 
depnvuighmi of tus licence (Licenmng Act, 1964 (4 Fdw 7 c 23) s 9) 

(d) See fort tier as to the obatrudaon of and maliLious injury to ndwaye, 
truns, and telegraphs ]>p 786, 787, 

(«) Merchant bhippms. Act, 1906 (6 Edw 7, c 48), s 43 

if) Merchant Shipping Act, 1894 (87 A 68 Vict. c tiO), a 680 (1), (a) (the Aetof 
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1125 A inaBter of a British ship is by statute ( 9 ) puilty of a mis- 
demeanour ( 1 ) who, without having obtained the sanction of the 
proper authority (A), discharges a seaman (t), or leaves him behind (4), 
except at a port in the country in which ho was shipped, or ( 2 ) who 
delivers a false account (0 or makes a false btatoment (w) to 
the proper officer (n) as to the wages and effects of any beauian who 
18 left behind out of the British Isles 

The punishment for this offence is a fine, or impriBoiimont foi not 
more than two years with or without hard hboin («) 

SUB-b£CT 2 —Fraud tn Selatwn to Shipping IhicminnU 

U26 The master 01 ownei of a ship is by statute (p) guilty 
of a mibdoineauoui if he uses 01 attempts tu use for her naviga¬ 
tion a ceiiiticate of registiy not legally grautud in lespect of the 
ship 


1906 IS 'Ti amending Act, and is to be constiiuM] as one with Uiu Art of IH9i 
(s 86 (1)) Any uileuce declared by the Meichant shipping Act, 189-1 to Ito a 
nuademeanour, and m rebpoct of which no spooibc punihhnxMit w oasn^nitd, h 
punishable as above stated {tbid , b 680) Such offences (except Die offenu) of 
sending an uuscaworth^ ship to sea) may howevoi, be ]>ioBt<cuiod suiuinnnly 
under the 8umuiaiy Jurisdiction Acts, and if ho luusocuUd lue piunsliable only 
by imprisoniar nt for biz months {thtd ) Offunios against the Act punishable by 
imprisonment for not exceeding six monthH, or by a line not exceeding A 10(1, 
must be prosecuted summarily(lAuf , h 680 (1) (b)) 'I'lidio run Ik< no Miiumury 
conviction in any proceeding instituted in the Unitod ivingdoin uiiUihh the pro 
oeeding is couunoiioad within six months after the ofleure, oi, it both or eimei 
of the parties happen during that time to be out of the United Kingdom, unless 
it IS commenced within two ninnths after tlioy both first arrive or aru at one time 
within tho kingdom (tbtd , e 68d, and see Anstm v O/sm (1H6K), 1, K )Q it 
208) lint tlio defendant hoH, under the ttummary Junsdutiou Art, 1K70 
(42 &. 43 Vict c 49), B 17, a right to claim to bo tried by a jiiiy iii all oasr'H 
whoie he may ou summary conviction be sentenood tu more than tbrei uionthH' 
imprisonment, and lio Hhould be so informed (/f v it 'dbm/, (I'tOl) 2 K J1 
666) See It v Jhis'^g [1909] 1 K B 849 As to yea * and |uiiH<lictiou, see 
p 28o, iwtfj as to rotts, see p 446, anie Thore are w «eial hi i lions in the 
Merchant 8>hippiug Art, 1891, providing for fim s of £500 under tbo Act hiir h 
fiiics may bo locovoicd by action, and the offences are not criminal, w'osh 71, 
447, 4o2, and title Shipping a»d Navioaiiow As to the conveyance of the 
offender to the United Kingdom or a British possession, sees 6S9 , as toevidome 
taken abroad, see s 691 The offences under the Merchant Hhijiping Act, 1894, 
eupra refeiT^ to m these sub-sec tions, are tnable at quarter sc wions 
{a) Merchant Shipping Act, 1906 (6 Edw 7, c 48), ss 28 (10), .10, 36 
\h) The proper auinority is dehued ihvl , s 49 

(») The sanction of the proper authority is to bo indonp-d ou the agrccemciit 
with the crew This sanction u not to be refused where the sc aman is disc bai g* d 
^ the terminatioD of bis service Uhvi , s 30) 

Lk) The sanction m this case takes the form of a certifacate, which must state 
the cause for which the seaman is loft behind, whether the cauae be uiiiiLnoss, 
or inability to proceed to sea, desertion, disapjiearant e, or oiberwicce No such 
aanotion or certificate is required where the seaman i« disohaxged in accordanie 
with the Shipping Acta (» e, the Merchant Shipi»ing Acts, 18'»l t.o 

1906} (ibid , s 36) 

(0 Merchant Shipping Act, 1906 (0 fcdw 7, o 48), b 28 (U (b) 

(m) Ihid . B 28 (3) 

(«) /feni. 8 28(11) . „ . , 

(o) Merchant Shipping Act, 1894 (57 & 58 Yick o 60), b 880, md i* e 6 5«/0, 
note (/) ants 

Jp) ALerchAint Stupping Act| 1H94 (o7 A 5H Vxet c 6())i b 
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The punishment is fine or imprisonment for two yeais with or 
without hard labour ( 9 ) 

Suh-*Seot 3 —Mucondurt of Maruteri, 

1127 Any master, seanmii, 01 appientice belonging to a Briti*ih 
ship 18 by statute («) guilty of a misdemeanour who by wilful breach 
of duty, 01 by neglect of duty, or by reason of drunkenness, (1) does 
any act tending to the immediate loss or serious damage of the ship, 
or tending immediately to endanger the life or limb of a person 
belonging to 01 on board of her, 01 (2) lefu'^es or omits to do any 
lawful act proper and lequisite to be done b> him foi preserving the 
ship from immediate loss oi seiious damage, 01 for preserving any 
pel son belonging to or on bouid of her from immediate danger tc 
life 01 limb 

The punishment is by statute fine 01 impnsonment for not more 
than two years with or without haid laboui (6) 

The same miaconduct by a [iilut when in chaige of a ship is also 
a misdemeanour (c) punisluble in the same way (d) 

1128 Any person is guilty of a misdemeanoui (i) who leceives any 
money 01 valuable consideiation from the peison to whom an 
appieiitice in the sea-lishmg service is bound, 01 to whom a 
sea lishiug boy is bound by any agieemenl, 01 fiom the appientice 
01 buyer anyone on his behalf in (unsidetalion of hia being so 
bound, or who makes any such payment 

The punishment foi this oilonco is a hue 01 impnsonment for not 
moie than two yoais with or without haid labour (/) 

1129 In eveiy case of collision between two vessels it is the duty 
of tho master or person in charge of each vessel, so fai as he can 
do so without danger to his own ve'='«>cl, crow and passengeis, to 
lendei to the otlior vessel, her ciow and passengeis, such assistance 
as may be piactieablo and may be necessaiy to save them from 
dangei caused by the collision and to stay by the other vessel 
until ho has ascertained that she has no need of fuithei assistance, 
and also to give to the mastei 01 peison m charge of the other vessel 


{q) Meidiant Shipping Att IS‘11 (37 & fiS Vicfc c 60^8 6S0 AIho the nhip 
» siilijoct to forfeiture (8 16), and see p 336 nut(«(/), ante As to forgery 
of (liHUiiioiiia under the hlerehant ‘^hipping Act, 1<S94, nee p 752, post 

(a) Pud, 8 2JO It 18 not necessarv to prove that the wrongful act or 
oiniii«ion was followed by loss, destruction, or damage (/i v Oaidtur [1859], 
1 F & F 609) , 

{b) I hid 8 liSO, and 800 p 356, note {f), ante Desertion hv seamen and 
ttlisence without leave are punishable summarily, the former by twelve and the 
latter h} ten weeks’ imprisonment and the forfeiture of wages , s 221) 
For a uiimler of other offences against discipline punishable on Bummary 
iHiiiviotion, ste s 223, and as to mn^coiidact by seamen serving on hshing 
boata, nee s 376 
fc) IhtJ , s 607 

fo) Ibul, 8 md see p 536, note {/), ante 

(r) Merchant Shipping Act. 1694 (u7 A 58 Vict c 60). s 398 This section 
applies only to serru .0 m fishing buA*a of a tonnage of taentj-hve tons and 
upn ardb, see tho vruids prefixed to s 392 of the Act 
(/ ) , B 660, ana see p 556, note (/), ante 
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the name of his own vessel and of the poit to which she belongs, 
and the names of the ports from which she comes, and to which 
she 18 bound (g) 

If the master or person in charge fails to do any of the things 
prescribed above without reasonable cause, he is by statute (c) 
guilty of a misdemeanour. 

The punisliment is fine, or imprisonment for not more than two 
years with or without hard labour (A) 

1130 Any person is by statute (t) guilty of felony who unlaw¬ 
fully and maliciously prevents or impedes any pornon, being on 
board of or having quitted anysliip or vessel m distiess or wrecked, 
stranded, or cast on shore, in his endeavour to save his life or the 
life of any other person endeavouring to escape 

The punishment is penal servitude for hfo, or for not loss than 
three years, or impnsonment with or without hard labour for nut 
more than two 3 ears (A) 

1131 Every peison is by statute (0 guilty of a misdonieanour 
who assaults and strikes or wounds any magistrate, officer, or other 
person whatsoever lawfully authorised, in the oxerciao of his duty 
in the preservation of any vessel m distress or of any vessel, goods, 
or efiecta stranded or cast on shore or l>ing under water. 

The punishment for this offence is penal servitude for not more 
than seven or for not less than three years, or impnsonment with 
or without haid labour for not more than two years(»i) 

1132 If any peison sends or attempts to send or is party to 
sending or attempting to send a British ship to sea in such an 
unseawoithy state that the life of any person is likely to be thoreliy 
endangeied, be is bv statute (n) guilty of a misdimieunour, uiiless he 


(y) Merchont Shipping Act, 1804 (57 S fi8 Vitt 0 SO) b 4‘2‘2 As to the 
application of this section to collimons with fcucign < -iniIb, s<»o b 424 A 
person u in charge ” who has the control of fhu shin at 'ny tiinct w}i(*n ttSHitit- 
ance could have been rendered, and not iriproly at tno ti iie of the collision {Kx 
j>art€ Fergumm(\811), L R 6U B 260, 287) If a pilot is on hoaid, the master 
IB none the less the “person 111 cliaigo’' (T’Ac Queen (ISf>9), L It 2 A & K l,»4, 
355) Whether the pnnoiple thxt a tug and its tow ate to be ooiiHideriHl m 
one vessel will render the person m charge of the tug cnrainiillj responsible 
if he does not stand bv his tow and a ^csnel with whom she has come into 
colbuon appears doubthil (see Ihe Hannibal ^1807), L R 2 A 5e E 5.1) 

i h) Ikd 680 , and see p 5o6, note ( / j, ante 

t) Offences against the Person Act 1861 (24 & 2> Tn t c 100), s 17 
A) Jbid , Penal Servitude Act, 1801 (54 & 55 Vict c 69), e 1 This offnnee 
]■ not triable at quarter sessions 

(f) Offences against the Person Act, 18G1 (24 & 25 Yict c 100}, a 37 A 
* person who without leave of the Tnaster boards any vessel wrecked, rtrandid, or 
in distress, unless he is, or acts by command of, a roccni r r of wreck, is liable to a 
fine of £50 A person who imn^es or hinders the saving of any such vcs<4< 1 or 
her caigo, or secretes any wreck or obbterates any mark thereon, or wron^nHv 
carries away any part of the vpssel or cargo, u also liable to a fine of iJ) m 
addition to any other punishment to which he may be liable (Uerebant Hnjtping 
Act (supra), a 536) The offence is triable at quarter sessions. 

(m) Offences against the Person Act, 1861 (24 26 Vict 0 100), s 3T 

(n) Merchant Shipping Act. 1894 (i7 * 58 Vict c CO), ■43" This section 
does not apply to a ship exclusively employed in trading or grnng pkoe to 
place in any nver or inland water which is wholly or partly in a British pos¬ 
session {ibid, ■ 457 (5)) This offence cannot bo priwecufcd summarily 
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proves that he used all reasonable means to ensure her being sent to 
sea in a seaworthy state, or that her going m an nnseaworthy stete 
was under the circumstances reasonable and justifiable 

Tfa master of a Bntish ship knowingly takes the same to sea in 
such an unseaworthy state, he is by statute guilty of a misde¬ 
meanour (o), unless he pioves that her going to sea in such a state 
was in the circumstances justifiable 
The punishment foi this oflence is fine, or impusonment for not 
more than two years with or without hard labour (p) 

The owner or master of a ship is by statute (q) guilty of a mis 
demeanour, if he is paily or priv^ to ubstructmg the service on the 
mastei of a shi]) of any document undei the provisions of the Mei- 
chant Shipping Act, 1801(a), lelating to detention of unseawoithy 
ships The punishment foi this ollence is fine, or impusonment 
with or without hard labour foi not more than two yeais (i) 

A prosecution for this oflenoe cannot (except m Scotland) be msti- 
tuted without the consent of the Buaid of Tiade or of the governoi 
of the British possessiun in w'hich the piosecution takes place (c) 

U33 A person is by statute (d) guilty of a misdemeanour who in 
any pioceeding uudei the provisions of the Merchant Shipping Act, 
relating to salvage by Bis Majesty’s ships foig(S any document 
01 utters it knowing it to be foigi'd, or who gives, makes, oi piocuies 
any false evidence oi lopicsontution knowing it to be false 
The punishment is imprisonment foi two yeaii>(i>) 

1134 Whenever any fiie or light is burnt or exhibited at such 
places and in such manner ns to be liable to be mistaken for a light 
proceeding from a lighthouse the general lighthouse authoiity within 
whose area the place is situate iua> seive a notice upon the owner of 
the place wheie the fire oi light is Imint oi exhibited, or on the person 
having charge of the fire oi light, dneciing that owner or person 
within a reasonable time, to be specified m the notice, to take 
effectual means for extinguishing oi screening the file or light and 
for preventing m the futuio any similar fiie oi light 

1135 Any person upon whom such a notice is served, whe 
fails without reasonable cause to comply with such directions, is by 
statute guilty of a misdemeanoui and may be indicted for a common 
nuisance (/) 


(ihtd , 8 &47 (o)) The indictmont need not allege that the defendant knew the 
shjpto he nnaoaworthy v rminun (1875), 9 1 E C L 627, C C B) As 
to what amounto to Heaworthmesa, bee Ifedley v PxvJmey & Sons Steaimhip Co , • 
[1894] A 0 222, TAe Diamond, [1906] P 282 
(o) Bee pronona note 

p) Merchant bhipping Act, 1894 (57 & 58 Yict c 60), s 6S0, and see p o50, 
note if), ante 

o)/Md,8 l)%(2) 
a) 67 A 68 Yict c 00 
J) IUd.,B 680 

e) Merchant Shippmg Act, 1894 (57 A 58 Vict c 60), s 457 (3) 

I n) Ibui , a. 564, and eoe p 754, 

t) litd , or on aummary conviction to imprisonment for six months 
f) Ibtil, 8 667 (3) The general lighthouee authority in England and 
WBies. theChannel Islands and the adjacent seas and lahuids, and at Gibraltar, 
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The pamshment for this offence ia impneonment without hard Sam. lb 
labour, and a fine of £100 in addition (^). OHIbimm 

reUrttBite 

Sttb-Seot 4 —Seal Fmhertes, Miiehaill 


1136 Any person 18 by statute (/i> guilty of a miadpmoanonr who —— 

commits, procures, aids, or abets any contiavention of the Behring £1“? 

Sea Award Act, 1891, which statute incorporates certain pi ovisions ^riogSM 
of the Behimg Sea Arbitration Award dated the inth August, 1898. Award Aot. 

The punishment for this offence is a fine, or imprisonment with or 
without haid labour (i). 

1137 It IS by statute (7i) a misdemeanour to forge or fraudulently rotglm 
alter a licence or other document issued for the purpose of articles 

4 or 7 of that award, or to procure any such licence or document to 
be forged or fraudulently altered or, knowing it to be forged or 
fraudulently altered, to use the same 
The punishment is a fine, or imprisonment with or without hard 
labour (/) 

1138 The King may by Older in Council piuhibit during the Offenee 
peiiod specified by the oidoi tho catching of seals by British ships 

in such paits of the North Pacific Ocean tis are mentioned in the morth 
order Any person belonging to a British ship is guilty of a mifio)Aot. 


IB the Trinity Iloiiae, throughout Srotlind ami the odiacent boob and iHlamls 
and tho of Man, tho CoinmiMiioDors ut Nortbom LighthouaoB, throughout 
Ireland and the tdiacont snas and inlandn tho C^oiniiMHHionoin of Irish Lightfe 
(Merchant Shipping Act, lb94 (o7 ftSSViit i 60), s 614) 

{g) I hid 8 667 (.1) 

{h) Bohnng Sea Award Act, 1894 (57 Vict c 2), b 1 (2), and «n« Bihod IT 
The oftoure m a niisdoineanour “ within tho meaning of the Merrlutnt 
Shipping Art, ISol ’ (17 A ISViot r 101), nee b 51' of the lost named Act 
and Merchant Shipping Act, 1891 c57 &, 58 Virt < 60), b 745 (1) (/) 
The provisions of the award which are inrorporaled b\ tins Act are set out 
verbatim m Sched I Tho killing at any tune of fur-wals within a rone of 
piTty miles round the Pnhiloff Islands or elnewlipre in tho Pac ifio ()ioiui within 
certain presenbed limits, betweon Ist May and dint JiiV, is forbidden Tlwn 
are other provisions as to licences for seal lishmg and tho method m which 
the fishing is to be conducted As to the poisonal liibilityof tho mastor of 
a veisel employed in tho fisher^ for ar*^s done by pi isons on board tho 
vessel, see s 4 of the Act H J enables tbe Sovereign to make Drdeni 
in Council for carrying into effort tho provisionn of the Act and aWsrd, 
and imposes a penoUy of £100 for every breach of purh an order Orclors 
in Council were made under this Act on dOth April, 1891, and 2nd February, 
1895 

* (i) McrrhfMit Shipping Act, 1854 (17 & 18 Ti«t r 104), s 51 (1) If 
prosecuted siimraanly the offenre is punishable witli wx inonthH’impnsonini nl 
or a fine of not more thin £100 (tl<td, s 5IH (2)) The ship emplovid 
m Buch contravention, and her equipment and ovorj thing on booid, is bible 
to be forfeited to the Crown, but the rourt may release her on payme iit of a 
hne not excoediner £500 (Bohnng Sea Award Act, 1894 (57 Viot c 2), b 1 (2 ), 
and see Sched II) 

(1) Behnng Sea Award Act. 1894 (67 Vict c 2), «. 1 (4) The artub s above 
mentioned are set out in Sched L to the Act 

lO /5«i, Sched II , Merchant Shipping Act, 1854 (17 & 18 Vict c 104), s. 
518 The offence may also be punished Bommanly by impneonniait for not 
exceeding six months or a penalty of £100 
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misdemeanour (m) who (1) kills, takes or hunts, or attempts to kill 
or take, any seal during the period and within the seas specified m 
such order, or (2) uses a British ship or her equipment or crew 
for sueh a purpose. 

The punishment is a fine, or imprisonment for two years with or 
without hard laboui (n) 

The ship and her equipment and everythmg on boaid are subject 
to forfeiture to the Grown (o) 

Sect 6 —Offencei relatintf to Trade, 

Sob-Sect 1 —Unlawful ComJnnatwn 

1139 The ofTences of engrossing, forestalling, and legrating have 
been abolished by statute (ji), but everyone is still guilty of a mis¬ 
demeanour {q) (1) who knowingly spreads or conspires to spread 
any false rumour with intent to enhance or decry the price 
of any goods or meichandise (a) or the price of stocks (6), 
(2) who prevents or endeavours to prevent by force or threats 
any goods, wares, or merchandise being biought to any fair oi 
market 

The punishment foi this offence is fine and impiisonment with or 
without hard labour (c) 

1140 A combination for the making of puichases or sales 
upon the Stock Exchange, where the solo object of the tians* 
action 18 to cheat and mislead the public by what is called 
“making a market,” is an illegal conspiracy and constitutes an 
indictable misdemeanoui (d) 

(m) Seal PihUoiiob (North Pacific) Act, 1895 (68 A 59 Vict o 21), b 1 The 
ofEonro ib doclared to be a misdemeaoour “ the meauingof the Meicheiit 

Shipping Act, ISOl;’' (67 & 68 Vict. c 60) The punishment is therefoie that 
which IS imposed by that statute, see next note An Order m Council was 
UKule under this Act on the 21st November, 1895, prohibiting the catching 
of seals withm ten marine miles of all the Kussian coasts of Behnng 
Sea and the North Pacific Ocean and within thirty miles of the £orman 
doibky Islands and Bobben Island As to the establishment of a close 
season for seals in the seas adjacent to the east coast of Greenland, see Seal 
Fishery Act, 1875 (38 Yict o 18), and Order m Council dated 28th November, 
1876 

(h) Seal Fishenos (North Pacific) Act, 1895 (68 & 59 Vict c 21), s 1, 
Merchant Shipping Act, 1894 (57 & 58 Vict c 60), s 680 

Seal Fi^enea (North Pacific) Ai t, 1896 (58 & 59 Vict c 21), s 1 (J) 

g Stat (1844) 7 & 8 Vict o. 24, s 1 

Md , a 4 This Act was repealed bv the Statute Law Kevision Act, 
1892 (U & 56 Vict c 19), but the repeal will not revive the offences which i4 
■boIiBoed, or affect those which were preserved by the proviso m s 4 (luterpre- 
tatum Act, 1889 (52 & 53 Vut c 63), s 38) 

(a) B V Htllxrt (1816), 2 Chit 163 Before the stat (1844) 7 & 8 Vict c 24 
it ej^jears to have been immaterial whether the rumours spread were true or 
false it they xrero put aboulLvnth the view of enhanang the market pnee of 
goods fA V WaddttuftoH (^1800), 1 East, 143) Having regard to the tenns of 
B 4, it is clear that it is only the spreading of false rumours which is now 
punishable. 

(5) ▼ Jk tkrmtger (1814), 3M&S67. seeffv (1869), 11 

Otfx. 0 0 414, 440 ^ 

(e) Omunal Procedure Act, 1851 (14 ft 15 Vict e 100). s 29 

(d) Seott T Bro^ Ihcnng, McNab di Co, [1892] 2 Q B 724. 727, 730, 
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1141 Subject to trhat is hereafter stated as to acts or com* Ikt.s 

binations which occur during the course of a trade dispute Ofieneei 

between an employer and his workmen, it is au indictable mis- rdaUnf ta 
demeanour, punishable by fine or imprisonment, for persons to 
combine together to prevent a man from carrying on his trade TmdQ 
and so to impoveiish him((!) But it the combination and the combtutioiu. 
acts done m pursuance of it are mere acts of trade competition 
and intended to further the rival trade of the persons combining, 
and the acts are not m themselves unlawful, they do not afford 
giound for or an indictment (y) 

An act done by one person which is not unlawful in itself is not 
indictable merely because it prejudtceb or inteifeies with the tiade 
of another person, or prevents him from carr>ing on such trade, 
or becanse the pe* son committing the act is infiuenced by malicious 
or bad motives (y) But an act may be criminal if done by two 
persons in agreement which would not be criminal if done by 
either of them alono (h) 

The principles stated above are not confined to conspiiacios in 
restraint of trade Any conspiracy to do that which is either oonti ary 
to law or which la a wiongful and haimful net towaids anotliei 
person, and so an infringement of his civil rights, is a misdoiuoanour 
and indictable (a) 


Sub-Secu 2 — Dt*pute$ brtivem Employrn ami iroAfnen. 


1142 In the case of trade disputes the law as above stated has 
been modified by statute 

An agreement or combination by two oi nnno peisons to do 
or procure to he done any act in contemplation or furtherance 
of a trade dispute is not indictable as a conspiiacy, if stiuli 
act, if comniit'cd by one perbon, would not be punishable as a 
Clime (6) 

This provision does not exempt from punisi nent any persons 
guiltj of aconspiiacy foi which a punishment n awaided by any 
Act of Parliament and docs not aflcct the law relating to not, 


Tifule 
dUi nlw 


0 A , see also A r Aapvmll (187b), 2 Q B D 48, 6'>, and boo titlo Stock 
Ezcfanqb. 

(f) R V Fcda (1783), 1 Leach, 274 Aa Ui thia caeo, see Wright oa 
Cnmmal Conepiraciea, p 46, and Mogul Stmnuhw Co ▼ MHhniirr, Cow Vo 

S , 23 4 D 698, 0 A , at p 632, and Lord Beammon in Quttm v 
m, [1901] A C 496, 630, in the laat-menhoned (aao the Houbm of 
Lords held that a combination, without jusUfication or excone, to injuio a 
%aan in his trade by inducing hia customers not to deal with hun is aohouablu, 
if it results in damage to bun See title Tbadb am) Tea.db UmoNS 
(/) See Mogul bteanuhtp Co ▼ McOrynr, Oow <f- Co, [1892] A 0 28, Jioott 
V Orundy (1900), 82 L T 769 These oifencefl ore not tnable at quarter aeSRioiis 
(g) See BradfJrd Corporatum v IHcklet, [1895] A. 0 687,694 , AUen t / tood, 
[1898] A. 0 1, 139,162,163, where the earlier cases are fully stated, and lea 
V'onn T Leathtm, tupm. 

(i) SeeR V Warburtori 0870), LBlOCRatp 276 
W R V. Atowfands (1851), 17 (A B 671 , A v Warburton LK I 
C U E 274, Puwinv Leo/Aem, nipra, at pji 828,520 

Conspiracy and Protection ox Property A*t, 1S75 (38 A 59 ^ict c 66), 
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nnlawfal assemblj, breach of the peace, sedition, or any offence 
againfati the State or Sovereign (c) 

The word *' crime ” in this connection means an offence ponishable 
on indictment, or an offence'punishable on summary conviction, and 
for the commission of which the offender is liable under the statute 
making the offence punishable to be imprisoned either absolutely 
or at the discretion of the court as an ^ternative for some other 
punishment 

The purposes of a trade union are not, by reason merely that 
they are m restraint of trade, deemed to be unlawful so as to render 
any member of the trade union liable to criminal prosecution foi 
conspiracy or otherwise (d) A tiade union means any combination, 
whether tempoiary or permanent, for regulating the relations 
between workmen and masters, or between workmen and workmen, 
or between masteis and masters, or for imposing restrictive 
conditions on the conduct of any tiade or business, whether such 
combination would or would not, if the Tiade Union Act, 1871 (e), 
had not been passed, have been deemed to have been an unlawful 
combinatiou as being m restraint of trade (/). 

Sub-Sect 3 —Onmindl Iheach of ConUad Tntimulatioiu 

1143 Although the provisions of the law of conspiracy have been 
lelaxcd in tavoni of those engaged in tiade disputes, ueveithelcas 
everyone is guilty of a misdemeanour ( 9 ), who (A), being a person 
employed by a municipal authorit>, 01 by any company 01 contractor 
upon whom an Act of Pailiament has imposed or who have them¬ 
selves assumed the duty of supplying any city, borough, town 
or place or any pait thereof with gas or watei, wilfully and 
maliciously (t) bieaks a contiact of sex vice with such authoiity 


(r) Conspuacy ond Protection of Property Act, 187 i (JS & 39 Vict c 86), 
As to tho Iiiuit of punishment on a conviction for conspiracy to do an act 
punishable only on sumniarj couviction, see ihd Acts of this kind which 
are not imlictable iindei this statute are not now indictable at lommon law 
{(TimMor V Kent, Oilnon y Laii ^on, (1S91] 2 Q U 5i5, 6b0) In tho TradeUaion 
AcH 1871 to 190b(31 &d5Vict c 31. 19 A40 Vut c 22,(>Edw 7, c 47), and m 
tho Oonroiracy and Piotoction of Pio|»erty Ait, 1875 (38 & 39 Vict. 0 86), 
**trade dispute" means any dispute between emplcyeis and woikmen, or 
between workmen and workmen, which is connected with tho omplo)meut or 
noii-oinploymont 01 with the terms of the employment 01 with the conditions 
of labour of mx person, tho term “ workmen ’* means all persons employed 
in trade or industix, whether oi not in the employment of the emploxer with 
whom a ti ide dispute aiibos ^Trade Disputes Alt, 1906 (6 Ldw 7, c 47), s 5} 
See, generally, utle Tbade am> Tuide I7mu>8 

Trade Union Act. 1871 (34 ic 35 Vict c 31), s 2 , 

(«) 34 A 35 Viot 0 31 

(/) Trade Union \cfc Amendment Act, 1876 (39 & 40 Vict c 22), s 16 
(g) CJonsuiraoy and Protection of Property Act, 1876 (38 & 39 Vict c 86), ss. 
4, fif 7 Notlung in the Act applies to seamen or appienhces to the sea 
aemoe (thd , s 16) As to misconduct by and dl-tieatment of such peraons, 
see pp 596 558, ante, and p 608, poet 
(A) IM 4 

( 1 ) An offeDOo u cninimtted maliciously withm the meanmg of thu Act, 
'whether the offence IS committed irom ni dice conceived against the person m 
respect of which it is lommittol or otherwise (Conspiracy and Protection of 
Pioporty Act, 1875 (38 & 19 Vict 0 . 86/, a 16, MAlicious Damage Act, 1861 
(24 A 25 Vict. 0 . 971.8 
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etc knowing or ha%’irg reasonable cause to believe that the pro¬ 
bable consequences of his so doing will be to dopiivethe inhabiiauts 
wholly or to a great extent of their supply of gas or water, or 
(2) who (A) wilfully and maliciously (/) breaks a contract of service or 
of hirmg knowing oi having reasonable cause to believe that the 
probable consequences of his so doing, either alone or in combina¬ 
tion with others, will be to endanger human life, or cause serious 
bodily injury, or to expose valuable proi>eit 3 , whether real or 
personal, to destruction or serious xnjuiy (m), (9) who («), w’lth 
a view to compel any other person to abstain from doing or to do 
any act which such othoi person has a legal right to do oi abstain 
from doing (o), wrongfully and without legal authoiity, uses Moloiice 
to or intimidates(p) such other person oi his wife orclulilien or 
injuies his pioperty(q), or pei sistently follows such other peisou 
about from place to plate (»), or hides any clothes, tools, oi other 
pioperty owned or used by such other person, or deprives him of 
or hindeis him in the use theieof. orwalthos or besets the house or 
other place whore such other person resides or woiks ot carries on 
busmess or happens to be or the approach to such house oi place(jt), 
oi follows such other peibon with two or moie other persons in a 
disorderly manner in or through any street oi road (0 

The punishment foi any such offence is a line notexceediug £20, 


(i) Conspiracy and I’loteotion of Piopexty Act, 1873 (38 & 3U Vict o 86), 

B 6 

{1) See note (i), on p 364, ante 

(in) Couspiiaty and I'lotottion of Pioporfy Act, l87o (3h 5.30 Vitt o 16), i fl 

(n) Conspiracy lud Protection of Piopeity Act, 1873 (i>8 A 30 Vut o 86), s 7. 

(o) The particular act must be specihod lu the summons and oonvtcUon {H v 
McKenzie, [1892J, 2 Q li olO) 

(p) The word “ mtimidatcs ” probably means by thieais of personal violence 
only It, at any rate, does not include a thnat to bnntr about a strike (Vurran 
f Treleaien, [1891J 2 Q B 343, j30, 362) But j threat t,o picket has 
been held to be intimidation within the moaning of tli< 4ct {/tidge v Bentidt 
(1887), 32 J P 247, per STSFHliir and A L buiTB, JJ me the observaboo 
of Maxhew, j , on this cai-e in Carran v Trtleaien, atmra, at p 360), see also 
Pelo V Aivierlat (1891), 35 ^ol Jo 792, Haile v htUingHtane (1891), ibid , 
TifJlope a' born v London hmlding TtadM Pedeiaiioti (l89o), 72 L T 342, 

C A ' , 

{q) The summons and conviction must spot ify the property injured {fimith ▼. 
Afood/, 11903] 1 K B 36) 

(r) KxjH,rtf ^1893), 64 L J (m c ) 221, Bmilh v IV»o7na«o» (1800), 

64 J P /»6 

(s) It IS, however lawful for one or more persons acting on their own bihalf, 
or on beliall of a tiade iimonorof an individual emplojei or hnn, in contempla¬ 
tion or fuitbf lunce of a traile dispute to attend at or near such a house or place, 

' if they so attend meicly for tho purjioBo of jioioefullj obtaining or oommiini- 
oating infoimation or of poacf fully persuading any pei wm to work or abstain 
lioin working (Trarlo Ihsputes Act, 1900 (6 Jvdw 7, r 47), s 2) The following 
cases were decided before this Act, and their authonty has been affected by i> — 
J Iaiom <t Bokb V [1896] 1 Ch 811, U A. , J Lyon* it- bout r. 

HillCim [1899] 1 Ch 235,0 A , rbarruKhr fWrf, [1899] 2 Ch 37, llalteri 
V Green, [1899] iM , 696) It is not essential that tho persons a ho hapfion to lie in 
the pl^ beset sho^d at the tune be in the service or employincut of any 
othei person, and a depot ship for seamen awaibng engogoifivnt has been 
held to be a place within the meaning of the section (former r WiUon (1800), 
6^* L J (a. B ) 496). 

(t) As to following, see hsc forie BViMW and Hmitk v. ThomnMon, evqpra. 


Baov i. 
OflkaoM 
nlatinglB 
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or imprisonment with or without h.ird laboui for not moie than 
three months (a) 

SttbSeot 4 —Truck Act 

1144 An employer of any artificer in any of certain trades is 
1 )> statute (6) guilty of a misdemeanour who diiecLly or indirectly 
(uteis into any contract or makes any payment thereby declared 
illegal after having been twice pieviously convicted summaiily of 
such offence (c) 

The punishment is a fine of £100 (d) 

8ub-Seoi 5—forging etc Trade Marke 

1145 Every person is by statute (e) guilty of a misdemeanour 
(1) who(/) foiges(^) a trade mark (h), or (2) falsely applies (i) to 


(a) Ooiifl]>jrftcy and Protection of Property Act, 1S75 (38 & 39 Vict c 8b), 

MS 4, <>, 7 The puniHhraent is the same whether the offenco u prosecuted 
numuianly oi on indictment {rbtd, s 9) The offence is oiilj punishable on 
indictment if the accused objects to be tried before a couit of summary 
juiis^ction {%bid) This offence and the one next mentioned are triable at 
quarter sessions 

(b) Truck Act, 1811 (1 & 2 Will 4, c 17) 

(f) Ibid, B 9 This Act provides (ss 1, 2) that wa;?c8 under contracts for 
the hinng of artiheeis must be paid in current com and not m goods, and that 
such coiitijcts must not exmtaiu any stipulations as to the place whcio or the 
manner in n bn h the wages shall bo expended The Act does not extend to 
domestio oi menial seivants (s 20) The term " artificer'* includes any peibcm 
who being a labourui, sonant in husbandly, journeyman, artificer,handicrafts 
man, miner, oi othoiwiso engaged in inanual laboiii, has entered into oi works 
under a contract with an employer (Employers and Woikmen Act, 1876 
(d8 & 39 Vict c 90), 8 10, Track Amendment Act, 1887 (60 & 61 Yict o 4b) 

B 2) See, generally, the TYuck Amendment Act, 1887 (50 A 61 Vict c 46), and 
the Truck Act, 1890 (59 & 60 Vict o 44), and title M\hier and Sfevam 

(d) Truck Act, 1831 (I 4 2 Will 4, c 37) s 9 The punishment for a first 
offence on summary conviction is a hne of JL'IO, for a second oftence, A20 {ib%d ). 

(c) Merchandise Marks Act, 1887 (50 & 61 'Vict c 28), amended by the 
Mciobanclise Maiks Act, 1891 (,>4 & 55 Vict o lo), and the Merchandise Maiks 
(J'rosecutioos) Act, 1894 (57 & 58 Vict c 19) At common law to copy a trade 
mark or a wrapper for goras, which wrapper was fraudulently made to resemble 
that used by another person, was not forgery, although if a person in the 
oourse of his trade, openly and publicly earned on, put a false mark or token 
upon an article so as to pass it off for a gonuiue one, when m fact it was 
spurious, and the article was sold and money obtained by means of that false 
mark or token, this would amount to a common law cheat, as to which see 
p b89,po«t(A T C/o8s(1858),Dears &B 460, v SmitA(1868),Dears &B 666) 

(/) Merchandise Marks Act, 1887 (50 4 51 Vict c 28) a 2 

(g) A person is deemed to forge a trade mark who without the assent of the 
proprietoir makes that trade mark or a mark so nearly resemblmg it as to he 
ooloolated to deceive or who falsifies any genume trade mark, whether by 
altMahon, addition, eSacement, or otherwise The harden of proving the assent * 
of Uie proprietor is on the defendant (Merohandise Marks Act, 16S7 (50 4 51 
Vwt 0. 28), 8 4) 

(A) Traoe maik means a trade mark registered m the register of trade marks 
kept under the Trade Marks Act, 1905 (5 Edw 7, o 15). s 4, and any trade 
mark wfaaeh either with or without registration is protected oy law in any Bntish 

K isssssicm or ^»relgn State to which the provisions of s 91 of the ratonta and 
esigns Aot, 1907 (7 Eda 7, o 29), are applicable {ibtd , s 3 Trade Marks 
Act, 1905 (5 Edw 7, c 15), h 4, Patents and Designs Act, I%7 (7 Edw 7, 

« 29), 88 91, 98) ^ title T&sra Mabxb and Desions 
( t) As to the persons who oi-e deemed to apply a trade mark, see Merchandise 
Maiks Act. 1887 (50 4 51 Vict c 28), s. A. 
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goods any trade mark or any mark so nearly reBembUng a trade Sror s. 
mark as to be calculated to deceive, or (8) makes aoy die (A), l»look, Ofienosi 
machine, or other instrument for the pui pose of forging or of being relating to 
used for forging a tiade mark, or (4) applies anv false trade Trade, 
description (0 to goods, or (5) disposes of or has m hit. ^lossession — 
any die, block, machine, or other instiument for tbo purpose of 
forgmg a trade mark, or (6) causes any of the things aliove 
mentioned to be done, unless in any such case he pinM>s that be 
acted without intent to defiaud (m) 

The punishment for this offence on conviction on indittiuont is 
imprisonment with or without hard laboui for not nioie than two 
years, or a fine or both (n) 

1146 Eveiy person is by statute (o) guilty of a misdomeanoui Baleofgoodf 
who sells 01 exposes foi oi has in his possession for sale, or any with forged 
puiposo of trade or manufacture, any goods oi things to which any 


(/i) boti p 5b6, post 

(l) "Tiado dosonption” meana any desuiptioii atiitomont, or othor indica¬ 
tion, direct or indirect, as to the number, quantity, inoaBiiio, gaug«^ ui vrii”ht 
of onv goods, or as to tho place or tountrj m which thev wore made or 
produced, or as to the mode of manufacture or nmductiuii, or os tn the 
material of which they are composed or as to their Doing the subjeot of an 
existing patent, privilege, nr oopviight (os to nhidi see also ruteiils and 
Designs Act, 1907 (7 I'ldw 7, c J9), h 89 {i), which imposed a peuallv of 

m such cases), a “false trido dosciiptiuu*' is a trade desoiiption which is 
false in a material res}M‘Lt, and includca tho altniation of a tr^o desornitiOTi 
wheie the altiiution makes the desciintion false in a maional respect (Mer- 
cbaiidisu Maiks Aot, 1887 (50 & .il Yict o 281, s J) Foi special piuviMous 
as to watch cases, see ibtd bh 7, S A pc*rsou whumukisa lulw declamtioii 
for the puiposes cf the Act as to tbo umntrv or place in which a watch imxh 
was made is luble, on conviction on indictment to tho penalties of neiiury 
(ibtd , B b) A false statoraent on an invoice m a ialse desdiption wiltiin the 
Act {Coppen V Moor)’(Ho 1), fl898]2Q B JOO), and a writing umutcdligiblo 
by itself mav be strode dose notion, if it is orally explu nrd bv tho veiiiloi ut 
the time of sale ((7«mcron V iMyz/ins, [1901] 1 Iv B 1/ Thei o is a dteiam of 
Weight, J , in Coppen v Moore (No 1), eupra, that an oit . falao dose iijiUon is 
not a trade description within the Act, nut aoe a A (1), and i'nmeroa v 
Bopra bee also as to wbtt amounts to a false trade dosciiption, or to the 
ipplication of buch a description, Ktrehrnhotm v halmm and Ohidetnn, 
[1898] 2 Q B 19, Langletf v Bombay 7»a (Jo , [1900] 2 Q B 400 , WMtamsoH 
V Tiervey (1900), 65 J P TO, Damvpori v* ApolUvarut Co (1901), 67 
J P 123, aortk Eaetern Breteertet, Ltd v Utheon (1904b 68 J P 366, *SI«t 
Tea <0 v WbitiLorth (1904), 68 J P 44d i nwler v IJnppe, [1906] 1 K B 
16 , Hooper v Riddle & Co (1906), 70 J P 417) In the raaeof imported goods 
evidence of the port of shipiuent will be prvtnd fane evidence of the counti) 
in which tho goods were made (a 10 (2;), and ♦ho ouetoms entry relating to 
imported good* i*, for the purposes of the Morchandiw* Marks Act, 1887 (60 &, 51 
■VTic^ 0 28), deemed to be o trade descnption applied to the goods (Merchandise 
*MarksAct 1891 (54 A 55 Yict c 15), s 1 

(m) An intention to defraud is an intention to induce the buyer to take 

something different to that to which he was entilled under tho contract, 
and which be did not know he was taking, whether it >>o woise tlun I’m 
artaede contracted for or not {Htarey v Ghxlvortk Gunpowder Co (1S89; 24 
Q B D 90, Kvnheahom v Stilruon and Olu J Mem, supra) To oonsfitutc the 
offence there must be an intention mislead (Ofnd/rv v /;«7w5orri« (18KS,, 52 
J P 781) . , , 

(n) Merchandise Marks Act 1887 (50 ft 51 Vict c 28). s 2 (3), ml see thd , 
a 2 (6) This offence is tiiahle ac quarter sessions As to the i bmr nt on 
summary convictioii and the forfeiture of the goods, eee note on p 568, poit, 

(o) IM , s. 2 (2), 
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forged trade mark or false trade description is applied, or to which 
any trade mark or mark so nearly lesembhng a trade mark as to 
be calcalated to deceive is falsely applied, unless he proves (1) that, 
having taken all reasonable precautions against committing an 
ofTence against the Art, he had at the time of the commission of the 
alleged offence no leason to suspect the genuineness of the trade 
maik, mark, or trade description, and (2) that on demand made by 
or on behalf of the prosecutor he gave all the information in his 
power with respect to the persons from whom he obtained such 
goods, or (8) that otherwise he had acted innocently (p < 

The punishment for this offence on conviction on indictment is 
imprisonment with oi without hard labour tor not moie than two 
years, or a fine or both (q). 

1147 A defendant who is charged with making any die, block, 
machine, oi other instrument for the puipuse of forging or being 
used for foiging a trade mark, or with falsely applying to goods 
any trade mark or any mark resembling a trade mark or any 
false trade descnption, and who pioves (1) tliat in the ordinaiy 
course of his business he is employed to make dies etc lor making 
01 being used m making trade maiks 01 toapplj marks oi descriptions 
to goods, and that in the case which is the subject of the charge he 
was so employed by some person resident in the United Kingdom 
and was not inteiested in the goods bj is ay of pioiit or commission 
dependent on their bale, and (2) that he took leasonable precautions 
against committing the offence chaiged, and (8) lhat at the 
time of the commission of the alleged offence he had no reason 
to suspect the gonuineness of the trade maik, mark, or trade 
descnption, and (4) that he gave the piosecutor all the infoi- 
mation in his power with lespect to the peisons on whose 
behalf the trade mark, mark, or trade descnption was applied, is 
entitled to bo dibchaiged, but is liable to pa> the costs incurred by 


(;j) A person who has reason to fiiiepei t the genuineness of a trade mark on 
poods whuh he la eelhng inav net innoeenth, and thorefoie he entitled to an 
a< <\uitial of a thaipe undet thin veition, if ho alatt s m good faith at the tune of 
pale that theie won n doubt whether the trade mnik wan genuine, and that he did 
not guarantee it, but bold the artu les loi what they weie worth {ChritUt, A/an«i>n 
fm»/ llVods V Cmper, [1900] 2 Q B «)J2) Under thi*, Hub section an intention to 
dofruTid IS not a necesaniy ingredient of the ofiinco (ITuod t Burgisa (1889), 
21 Q B D 102) 

(</) Menhandise Maiks Act, 1887 (50 A 61 Vict c 28) s 2(3) Aiieison 
chaiged boloro a court ot suniinar} junsdictioii ivith an oflcnce against this Act 
has a u^ht to be tn» d on indutinei t it ho so desires and ho must be informed of 
Biuh light bcfoie the charge is gone into {ibid ,8 2 (6), Hummarv Junsdiction* 
Alt, 1879 (42&4d Vut 0 49),e 17) (hisuniniaiyconviction anoitondei maybe 
sentencod to ininri'.onment with or without hard lalnnir for four months, or to 
a fineof £'20, and upon a bCtond or subsequent conviction to impiisonment with 
or without hard labour for six montlis, or toahne oi£dO, and, vmether convicted 
on mdictnii nt or before acourt of Bummnry jurisdiction, the offender forfeits to 
the King evorv chattel, article, instrument or thing bi means of or in relation 
to which the offence was committed Merchandise Sfarkb Act, 1887 (50 A .51 
■\ict 0 28), e 2(.r) The VexatiousIndictnionta \et, 1869 (22 & Jd Vict c 17), 
applies to indictments for oftenoea against the Merchandise Marks Act, 1887 
(oO & 61 Vict i 2St, 8 13 Offences against the Merchandise Marks Act, 1887, 
are tnable at quarter eefieioua 
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the prosecutor, tmlesshe has given due notice to him that he ^ill 
rely on this defence (r). 

1148 A person within the United Kingdom who procures, aids, or is 
accessory to the commission without the kingdom of any act which, 
if committed in the kmgdom, would under the Meiclmndise Marks 
Act, 1887 (8), be a misdemeanour is guilty of that miE.dumeauour as 
a principal, and may be tried in any county or place in the kingdom 
m which he may be (<) 

1149 No prosecution for an offence against the Merchandise Marks 
Act, 1887 (a), can be commenced after the oxpiiatiou of llufo >oar« 
next aftei the commission of the offence, or one year after the hist 
discovery thereof by the prosecntoi, whichever exi'iiatiou first 
happens (6) 

1150 The serianl of amastei resident in the United Kingdom who 
bond fide acts m oladunce to the mstiuelions of such mastei, and 
on demand made by the pioscculoi has gneii full iiihunutioii as to 
his mastci, is not liable to prosecution under the Act(() But a 
master is liable for am action on the part of his servant oi agent 
which was done wuiiin the ''Cope oi in the louise of his eiiiploymenl, 
and which may be an ollenco against the Act unloas the master can 
prove that he acted in good faith and had done all that it was 
leasonably possible to do to prevent the tommission by his agents 
and seivants of offences against the Act (r/) 

1161 The Boaid of Ti ado, and in cases ielating to agi jcuHiiral oi 
horticultuial produce the Board of AgiicuUuro and I'^islieiioH, 
may authorise pxoscculioiib at the public ixpensu iui oiTciicos uguiiist 
the Act(c) 

Sscr 7 — Lxbch and Indutable Slandeit 

1152 The publication of a defamatoi i libel o niisdemcanoiii at 
common law The publication of a d< fiiin.itoiy ‘ibcl with know¬ 
ledge that it IS false is .i statuiciv nii‘<d« mcanom (/) To puhiish 


(r) Mort-liuiidiseMaiksAcfc, I6i>7 (^OA. jI Vict c Jsj p 0,8<o iIwih 
(«) jO & ol Vict t lib 

It) Jbtd , B II After pioccedingB for an ofFenre lln* ^(t havf« lifiWTi 

comm need by thei*!!*!!© ot a surnm ms or w iJiint of iiT<ht if flu iuhIilo who 

iHSuod the buminons «lc , oraiii other jUbtice, is SilihfitJ byinfon/iatmn on oath 
that there is reasonable cuuho tei euspect that au> irooda t»r thingH b> means of or 
in relatum to whuh tho offuicfc has beou uimmilted aro m an\ jaoiinws ol the 
dofendaut or otherwise in bis possession or uiid<i his lonlrol in any jdfue, suth 
justn e tiny issue i nnrraiit uiithonsuig a constahh ii u/n d or rofi n«d to in tlio 
•warrant to enter su(h house etc at an\ retHouubb* tunc bj diij and th' re si an ii 
for and seire and take away such goods {ibul , s i‘2) 

(a) fiU & 51 Vict 0^8 
( 5 ) n»d , B 15 

(c) Merchandise Marks Art, 1887 r»0 & 51 Vict c 2s;. s 19 ^3) 

Id) Coppaiv Jlfoor«(No 2), [189H] 2 Q B dOf., dl4 

(«) Metchandise Moiks Act 1891 154 A 55 Viit. < 16), » 2, Mwhuidise 
Muks (Proeeoution) Act. 1894 ^57 & 68 Vict. a 19), s 1 , so*' Ih^ nlafions 
of ^ Board of l^ade of 21 May, 1892 (Statutory Buies and Or <' i vised 
Vol VIL, Merchandise Marks, pp 13, 14), Begulatioua of tb< Boaid of 
Agncultur®, 27 October 1894 {tbvl) 

if) label Act, 1843 (6 A 7 Vict c 96), a 4 
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or threaten to publish a libel upon any other person is a statutory 
misdemeanour!^) To slander a pnvate person by mere spoken 
words is not indictable, unless they tend immediately to a breach 
of the peace, or are blasphemous or seditious (h) Prosecutions for 
libel and slander are dealt with m another pait of this work (t) 


Part XII.—Offences against the Person. 

Sect 1 —Acts tmohnng hoddy Injury 
Sttb-Sbot 1 —Htmtcide 

1153 The killing of a human being by a human being is in law 
known as homicide Homicide may be (1) culpable, i e , criminal, 
(2) jiistiiiahle, (B) excusable!^) 

Culpable homicide is eitbei murder oi inanslaughtei, and is a 
felony at common law (/) 

(i ) Murdfr 

1154 It 18 minder for a peison of sound memory and discre¬ 
tion (m) unlawfully to kill anj human creature m being and under 
the King’s peace, with malice afoiethouglit, eithei evprcs^i oi implied 
by law, piovidcd the person killed dies of the injury intlicted within 
a year and n day after the same (ii) 

J\IansJaughtei is the unlawful killing of such a peison without 
nialico eithei expiess or implied (o) 

Wlion it lias been proved that one person’s death has been caused 
by another, there is a puma faeu piesumption of law that the act 
of the peison causing the death is murdei, uiilebs the contiaiy 
appeals fiom the (\idence ciliier foi the jiiosecntion or foi the 
defence The onus is upon such poison when accusrd to show that 
Ills ait did not amount to mui(ler(p) 

1155 The peison killed must he one who is in being It is 
neithoi muidei nor manslaughtei to kill an unborn child while 
still in its mothei’s womb ( 7 ) , but if the child be born alive 

(g) liiM Act, 1R43 (6 & 7 Viet 0 96). s « 

f/i) A<i to bl ispbomotis and scditioTio libols, see pp 460, dJO, anie, aa to oral 
wordn ’spokou hi lontempt of a pidicinl otBcer, see p fiOl, a?ite 
S(e title lilliFi. Ami Sc^MJfR 
lA) Si*tepheu Digest of the 1 'mu nal Law, 6th ed , 175 

m Ah to Hiuude, see p u92, peat ' 

(m^ Ah to cntninal acts committed bv luoatica and tho extent to which persona 
of iiusound mind aie le^ponnibie for such acts, see p 2-it^nic 

(h) 3 Oo Inst 47, 50, Co Litt 287 b 

(o) S r i Clvfor (1834), 2 Jjew C C 215, B v Hughes (1857), Dears A B 
248 Both in muider and m manslaughter the criminal act may be one of 
omission as well os of commission (A t Hughes, supra) 
vp) Foot 256, 290. 7i T (J-reemcre (1837), 8 C * P 35. 42, Tivdai., C J 
3Vhere, however, &e deceased is killed in attempting to make an arrest, the onus 
» upon the woeecutioii to show that the arrest waa lawful, and if this u not 
■hoMii, the kiUmg is manslaushter only (It v Wtther$ (1784), 1 East, P 0 295). 
( 2 ) 3 Oe Inst. 60, 1 Hale, P 0 433, 1 Hawk P C., c 13, ■ 16 
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ftnd afterwards die by r^son of a felonious act done to it in the earn i 
mother’s womb or m the act of biith, the pei son who committed Acts 
that act is guilty of murder (a) invol^ag 

A child IB not considered in law to be completeh bom, so as to be bodily 
the subject of either muider or manslaughter, until the whole body ^<UT* 


of the child is brought alive into the world having nn mdepondeiit 
circulation, and breathing, or capable of bioathiug, from its own 
lungs, so that it possesses, or is capable of, an e'listouco mdopendont 
of connection with its mother (&). But the child may be completely 
born although the umbilical cord bo not severed (<) 

1156 The person killed must be m the King’s peace The King’s Panon fn 
peace extends to all persons in England, whether Biitibh snbjocls, tha Kings 
outlaws, or aliens, except rebels and alien enemies who aio at the 

time actually engaged in hostile operations sgaiust the Crown (d) 

If a person is telomousJy stru Kon, poisoned or otheiwise hint 
upon the soa or at any place out of England oi Iieland, and dies of 
such stroke etc in England or Ireland, or being fuloniousiy stricken 
etc m any place in England or Ireland dies of such stroke etc. 
upon the sea or at any place out of England or Ireland, the olTonce, 
whether it amounts to murder oi manslaughter or of being acces¬ 
sory thereto, may be inquired into, tiiod and punished, in the 
county or place m England or Ireland where the death, stroke, 
poisoning, or hurt happens as if the oKence had been wholly 
committed in that place (c) 

1157 If death does not ensue until after the oxpirntion of a year Denth »rtor 
and a day from the date when the injury was inflidod, it is an 
irrebuttable presumption of law that the death is attributable to ^ 
some other cause, and the person who inflicted tho injury is not 
punishable for either murder or manslanglitei ( f) 

[a) iCo InBt 60, 1 iliwk T 0,c 1 »,h lb, J{ v Iff-ifrKi7 
784, MauiB, J, whore in conw'quouio of an act done fiy the jniKonoi vulh 
intent to proiuie aboition fho chiiil w in born ho nrennilu U that it died hlioitly 
afterbirth (eto alto it \ Sottor (1ftJ2}, 1 Afooa (’ (' ' h) but aecording lo 
Hale such a killing la not murdei (1 Jlalc, P (' 4J I) 4s copioi ming uborliou, 
soe p o‘)b, po-'f 

(h) R V Paul ton {Ihi'l), b G AP 329, riHltTlulF J , It y /non' 
tbn/ , 539, Pahk J In i2 t liratn (1ft I), OC A P ilW, PaiiK, J , it woe 
held that a child bom alive could be the aubii ct ol a niiiidf r although it ba<l 
nutinfactbicathed, R v CrufrWey(18J77 <’ A J* Sll.PM'KF, M , R v 
(1837^, 7 C iV. P 850, ColTMAK, J , when* i*- vus 1 nd down that tbt lai t that a 
child h^ breathed was not concluaive pior»f that it was born alive, a» it might 
ha\e bieatbed and died before birth, It v IVtufbi (Iftlij, 9 (J & P 751, 

Gurnet, B 

(c) It v Vrutrhtey, mpra, R v Trif/oc (lft42), 2 Mood C U 260, 0 C B , 

*S V Reeivt (IR39) 90 A P 25, VaCOHAN J 

id) 3 Co Inat 47, I Halo. P 0 433, 1 Ilaat P 0 227 , 4 B1 1% 

(r) Offentes against the Person Act, 1861 (21 A 27 Virt o 100), a ]0 This 
cannot apply to the caae of a foreigner committirig a murder abroid, <v<n 
though the person murdered died here, no British statute can make the of 
a foreigner committed abroad punishable hero As to murdrr oomri'iUfd m 
England by a prisoner of war, flco Post 188, It v fvttUer (1858), 7 lox ( C 
431, 0 0 B , J? V Depanlo (1807), 1 Taunt 26 As to murders and other 
offences committed at sea or abroad, see pp 27 1 , 284, aidr 
if) 3 Co Inat 53, I Hawk P 0 , c 13. s 9, 1 East P 0 34.') The day of 
infliction of tlio jntiii\ is r»fWoiKd as tho first dav , boc J* v Afwhfk 
(1832), 5 C & P 128 . approved m 27 v lijfHm, [1908] 2 K B 454, 0 C A.). 



Obiional Law ahd I^ocbdubi. 


STS 

8aor. 1 
Acts 

InvolviJig 

bodily 

Injoiy 

Acoelemtiiig 

death 

Death from 
fnght. 


Inter\(oiDg 

Laudu 


If alicc afore 
thought. 


1156 A person may be gnilty of murder or manalangfator whether 
he directly causeB or accelerates death (g) 

Tf the death of an infant or of an ag^ or infirm person directly 
reealts from fright caused by an unlawful assault committed 
by the accused upon another peison, the accused is guilty of 
manslaughter (h). 

Where one person attacks or threatens to attack another and 
compels the person attacked by bodily force, or induces him by a well- 
grounded apprehension of immediate seiious violence, to do some act 
which directly results in his death, the person attacking or threatening 
to attack is guilty of muider (t) 

If a dangerous wound is inflicted and death results, the peison 
who inflicted the wound is criminally responsikle for the death, 
although the person wounded neglected to use proper remedies (A) 
or lefubed to submit to a necessary operation (1), or died after such 
an operation which was carefully and piopeily performed (m) 

If a wound is given which is not m itself mortal oi dangeious, but 
which troui improper tieatiiient becomes the cause of death, the 
lierson who gave the wound will not be criminally le'^ponsible for 
the death, if it clearly appeals that the death was caused by the 
improper treatment (n) 

A person who gives false evidence which leads to the conviction 
and elocution of an innoc^ent peison is not, it seems, guilty of 
ninrdoi (o) 

1159 To constitute muidei ihoie ransl be malice afoiethought, 
oxpiess 01 implied by law 

Express malice exists wheie the deliberate puipose of the accused 
IB to depiive anothoi of life or to do some gieat bodily haim (jj) 

It lb unnecGssaiy to show any intention to kill oi injuie the 
deceased person in paiticular oi any special degree of ill willtowaids 
him, if theie ho an intention to kill or seriously injuie anyone 
among a numbei of pci sons, as b} iiiing a gun into a ciowd, there 
lb evidence of expiesb malice (i/) 


((f) Jf \ Jl/ut(ou (lHfj2), 3 F &F 4'f2, Ti'i Lhs, J 

(A) Jf V Touets (1874), 12 Cot, C C “SSO, l)i NMVii, J , where an lufaut was 
Biud to have died from oou\ulflion8 biought on or made woit>e b} the act of the 
defendant in cominititng an asHault on ita uiotlu , bio, boweiei, 1 Hale, 1' 0 
4J'J 

\ Tou/eti, su]/ra, at p 6.13, If r Jiians (1812), 3 Bussell on Ciunea, 
IJ B V J/iclman (1831), 0 C &.V lol, Pakk, J , E v PdtJi (1842), Car A. 
M 284 ]'iv«»kibt:, J , and see E v Halhday (1889), fal L T 701, C C B Sea 
E V Curley (190*)), 2 Cr App Bop 109 * 

(l) IHalo, P C 428, lEist, P C 144, A v Brn-(16b2) Kel 26, ft v 

16 W R 319, COR (Ir) 

(f) it V Holland (1841), 2 Mood & R 361, Maule, J 

(m) if V Vym (1846), 1 Cox C C 339, Erxe and Rolfe, JJ , ft t Mclniyre 
(1847), 2 Cox, 0 C 379, Coeeiudge, J , ft t. Dana (1883), 15 Cox, C 0 174, 
MaihsW. j 

(«) 1 Hale, P C 428, ft v Flynn, aupra 

(o) ft V l/aiifamef (1756), 1 Leach, 44, see, as to this case, FosL 131, 

1 East, P 0 338. 

(iA 1 East, P. 0 222, 223, see also 3 Co Inst 61, 1 Hale, P C 451 

(Ij) 1 Bawk P P • C. 11, a 12 In such a case the malice is called generaL 
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1160 Anyone who kills another person upon the desire or earn- 
mandof the latter is guilty of murder (r) Anyone who kills an 
innocent and unoffending person in order to save his own life is 
guilty of murder («) 

1161 If anyone shoots at or stabs oi lays poison for or does 
any other act with the malicious intent to kill one person, and by 
mistake kills anothei person by means of such act, the person who 
does the act is guilty of the murder of the person killed (a) 

U62 If anyone incites another person to commit suicide, and 
such person does commit suicide, the one who incites is guilty of 
muider, if two persons agree and attempt to commit suicide 
together, and one commits suicide and the other does not, the sur¬ 
vivor IS guilty of muider (b) 

1163 Malice afoiothought is implied by law (1) whoie the person 
killed IS an olhcoi of the law legally arresting or imprisoning the 
accused or executing othei proceas of law m a legal manner, 

(2) where, although theie mny haio been piovocation, such provoca¬ 
tion has not been sufficient to ieduce the offence to manslaughter; 

(3) where the killing has been caused by the accused while he was 
committing some other felony 

U64 The act which caubes death is murder, where the death is 
the lesult of intentional forcible opposition to an officei of justice 
in all cases wheio that officei has either by common law or by 
statute a right or is under a duty to an eat or keep in custody any 
other person or to prevent the commission of a felony or broach o* 
the peace and is actually engaged in the performance of that duty (c), 
provided the accused knows that such person is an officer acting in 
pursuance of his duty 

The same principle extends to private persons assisting officers, 
whether specially called upon to do so or 'lot (d), to juivate 
persons mterposmg in case of an affisy m endeavouring to 
apprehend felons (e), oi arresting in cases where either by 
common law or by statute they have power to arrest, to bailiffs 
and othei officeis executing civil process {J), in gimekiepers when 
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(r) 1 Iliwk P C, c 9, s 6, B v (1815), J Rinsoll ou Oriraos, 

*’(”) 1 Hale, P C 451, 155, Bv DiMif 14 Q B D 27 i 

(o) Bract I)e Cor c Jb, Kolls rd II, 51», J'ost M>l , It v hauwitrt 
(1576), Plowd 47J, I? v Hunt (182.^;, 1 Mwxl iJ I' 9i, 7/ v Jitrnard 
•(18)8), 1 P & F 211, Cavpufii, CJ In aiifh riHi« tho rule u mahltit 
riireditur ptinmam 

m it V Dyton (IS'ii), Rii-P A Uj )>« /»' v y!/(,f)i/(1 ■> 58), A P 418 

PaiIESON, J , B V /<>)•</) (lSH7j, lb < ox, ( 1' _*01, I'lni), J , /i V 

mouth (1897), 61 J P 729, RiurKY, J , B v .lWr.tt (1905), b7 J P lol, 

KurjrEDY, J 

(<•) 1 Hale, P 0 457 Foat 270 508, 009 , B v Ifmurirth (1828;, 1 Mofid 
P C 201 , B ▼ IVoUmrr {IH .2}, I MckkI C 0 5 51, jK v If (18 5 5J, I 

Mood 0 0. d87(B V y^orfrp (1875), 12Cox, 0 C 444, BaisiT, J 

(d) Post 309, ii ▼ Porter, iupra 

(e) Post 309 

V/) Port 310, 311 , 1 Ilavk P C . c 13, ■ 61 Aa to amatMap 296,ante. 
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enbitipd to arrest podcheis and to members of a press 

gaii^' {Ji) 

Tlie officer or other person killed must have keen acting at 
the time undei a lawful authoiity If he was at the time actmg 
under a writ or wariant which is invalid on the face of it, or if the 
deceased officer was arresting or attempting to arrest the accused 
without a wairant for a cause for which he was not entitled so to 
aircst him, the killing is manslaughtei only, and not murder (i), 
but the fact that the process is meiely infoimal f^), or that a civil 
judgment upon whuh the warrant to airest is based is eiroueoas(Oi 
does not prevent the killing from being murdei 

The same piinciples apply where a constable or other person 
piesent is killed when lawfully inteifenng to pi event the com¬ 
mission of a crime or a breach of the peace (m) The officer 
must at the time when he was killed have been acting within 
the limit of his local authority, or the offence will be only man¬ 
slaughter (n) 

The killing of an officer in the execution of his duty is not 
murder unless he is both lawfully authorised and exercising his 
authority in a legal manner If an officer is killed while attempt¬ 
ing to ai I ebt a prisonei for a misdemeanour for which ho is not 
entitled to aiiest without a wariant, and the officoi has not the 


<-/) R V /?a//(1S.J2), 1 Mood (J JdO , R v irw/toriK-(1828), J 0 & 1* 
SSI, Boe also A v IFa/;i<T (18Jd), 1 Mood 0 C ISO If the gumokeepor ih 
the pr I vaat of u pot -oa who han onlr the nght of ehooting and is not Ihu 
onnoi oi occupier of the land, he has no right to airent, and maj be rosisted if 
he utloinj^ts hi ariost (A* v Woml (lho9), 1 F i F 470, Mauilir, B ) 

(//) R V //roatZ/bof (1741), Fost 154 

(t) Fob! Ill, >12 R v ‘'AkA/ct/( 1751), 1 Last, 1’ 0 110 (wairant issued in 
Muiik whuh luul nftoiwaidi been tilled m by the officer), U ▼ Hood (1S30), 
1 Mood 0 0 281 (wuiiant leaving a blank for the chiistiin nimo of peinou to 
bo aitested and giving no roaoun foi omitting it, but doscnbing the person 
iiisnihL'cnllv', but bco R v H\nwirl„ (InhahdanU) 8 Tenn Hep 454, 

Lord Ki'WOX, C J ), iJ V TAt) rt;won (1825), 1 Moon 0 0 80, J2 v Curxan 
(1S2(>), i Mood 0 0 IdJ (orieat without wariant), R v B7i7Aer (1854), Dears 
0 0 Si>8 (inest lor a picvioiis ae-<ault without a continued pursuit), R v 
Loddttf (1S(j4), 4 F a, F 155, SllFi,, J (atteiimted arrest and handcuffing for 
bad language), R v Pnlble (1858), 1 F & F 325 Bramwxtx, B, compaie 
Jt V Servo (1845), I Don 104) But if after an anost the person arrested kills 
the officer, not with a view to obtain his own liberation, but from motives of 
revenge, the offence is murder, although the ane»t may have been illegal (R v 
S«f<Ar (185b), Dears &B 519) 

('.) R V APer> (1867), 17 L T 222 Blaokbotut and Mellop, JJ In 
this ease there was a deliberate intention to rescue and to kill the officer 
having a prisoner in custody and the accused had no knowledge of the alleged 
informality * 

(l) 1 Hale, r C 457, Foot dll, R v JfarbaRo/ 9 Oo Rep 65a, 

68 n 

(m) 1 Hawk P C, 0 13 ss 48 54 , Fost 310, R v Loddey, tupra, R v 
Cvrran (1828^ 5 0 & P 397) 

(rt) B \ 1 (fry (17001, 2 Ld Ravin 1296 1302 , ^ v TPcir (1823), 1 B &C 
288, 293, see also E \ Sanders (1867), LR lCCR75,Hv Cumpton 
(iSbO), 5Q B D 311, P C R II the constable named in the wairant hands 
it over to some * ther peraon to execute, the officer named not bemg present or 
dose at hand, and the person .attemptmg to make the arrest is killed, the 
c fl< nee 18 only mandaughUr (J? v n haHey (1835), 7 0 & P 245, WliXiAiCB, J , 
B V i’aftencp (1837), 7 C A P 775, Paxke, B ) 
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warr&ot m his possession at the time (o), the ofenue is manslaupshter, 
not murder 

If an ofiicer is killed when breaking open the outei door of a house 
for the purpose of making an arrest, and he has not hist demandol 
admittance and been refused, the killing is manslaugbier only (9). 

If there is no evidence of expiess malice, the killing of an officer 
IS only manslaughter, if the piisoner did nolki)o\i that the deceased 
was an ofBcer (7) If he had that knowledge eithei fiora seeing the 
warrant 01 from his previous acquaintance with the deceased, or if, 
in the absence of such knowledge, there is evidence of eipross 
malice, the offence is murdei («) 

If a private person lawfully arresting or iiiterfeiing gives notuo 
of the intention with whicii he is acting and is killed, the oilcMico 
IS murder, if he does not give such notice, the oileiico is 
manslaughter (t) 

U 65 If aciimmal is sentenced (o death by a couit having f xnoution of 
authority to pass such a bonteuce, bis evecutioii m the propu tnmin*! 
manner and by the propei officei is jubtiliable, but if the execution 
IB by an officei upon whom that dutv is not cast, 01 if it is earned 
out in a difieient munnei trom thatwhuh is authoused b) the foiiu 
of the sentence, it is muider (a) 

1166 Wheio an officei 1-^ foil ibly i O'^isted w hile in the legal eiocu Killing br na 
tion of his duty, wlicUiei buch dut> 1 elates to civil 01 to criminal * hum who u 
piocess, he is entitled to rei»ol foice by foite, and if in thocouiseof 
bo doing the person lO'ii^'tiug him is killed, the killing is justiiiahle, 
piovided there was a icisonablo necessity for the use of such force 
by the officer, and that the amount of force used was not unreason¬ 
able or excessive, otherwise the killing is manslaughter at least 
An officer who kills a peibonwho makes no lesistiuKO ih giuliv 

(o) Bee p 30'J, ant* 

(p) R V Chajitutn (1S71), 12 Lvix, C C 4, JIvs ■! J , H \ 

(1879), 14 Cox, C C 211, laNDLtv, J But in this iikI all otlui i tins 
of megular airrif it would appear that if the accu^^vl ucUmI with pienii'diUlioii 
and fiom a proMou^ly exib^mg intontiou to murder Iho ofheor, whelhoi he 
were duly authoiised or not, the offeni e la minder (w*e 11 v AlU», mptn, II 
^ Cnretf, Bupia) 

io) i’oBt 1J6, 320 Seep j09, ante 

(r) It V Curti* (l7ob). Font 11.» 117 , /I ▼ hficUn/ (1772), 1 J,aHf P C 
310, A V Gordon (1789), ifctd Uo, 352 

(s) 1 Hole, P C 438, 458, 4bl, ITO, 1 Hiwk P C . c 13, m 40, 60, Post 
310, Jt V HWnier (1832), 1 Mood C C 314 On tho trial of an indictment 
m such a case it is not ueoenbary to prove the ofhoer’s appouitment, it is 
sa£Bcieat that he was known to act as such {S v Gordon (1789), 1 Leach, 516) 

* (f) Post 311 But express notice is not required where the orcumstances of 
f he case were such that the prisoner mu<>t have known why the private person whs 
seeking to apprehend him, as whore ho wrb rniight in the a<t of coiinniUiiig x 
felony (fi v Yf<nooi 4 A( 1828 i 1 Mood 0 C 207) 

(a) 3 Co Inst 52, 1 Halo, P 0 501 But, os Hale points out, it wjls in 
former tunes common to modify the form of execution for high tieason fi nrn triat 
directed by the expre^wtanns ol the senU nw» (see Post 267) As to the mode of 
execution and the ofiiceni whose dut> it is to c.itit out a sentmoe of (J> ath, me 
Offeuoes against the Person Act, 18bl (24 A 2u Viot ( 100), ss 1,2, i^apital 
Puni^ment Amendment Act, 1808 (11 A 32 Vict, r 21), ss 2, J, (ential 
Criminal Court (PnsonH) Act, 1881 (tl A 46 Vict c M), s 2 (5), Act, 

1887 (50 A 61 Tict c 57). s IS 
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Pnvooationt 


of mnrder (&) The sftme rale applies to killing by persons assisting 
officers or lawfully airesting or interfering to prevent a breach of 
the peace (c). 

An officer is not bound to retreat before the person resisting (d) 
Officers attempting to put an end to a not, and other persons 
assisting them, are justified m killing peisons taking part in it who 
refuse to disperse or who resist appiehension (e) 

If a person whom an officer or a pnvate person is legally 
attempting to arrest upon a charge of treason, or felony, or inflictmg 
a dangerous wound, fiees, and he cannot be otherwise airested, he 
may be killed, and the homicide is justifiable ( f) 

If the clinrge upon which the arrest is sought to be made is only 
a misdenii'annur or a breach of the peace, or if the attempted 
arrest is on civil process, tlie killing bv the officer is murder, if it is 
intentional or is done with a weapon likely to kill, hut only 
mnnhlaiightor if the death is unintentionally caused by means not 
likely to cause death (q) 

Every prison officer while acting as such has, by viitne of his 
appointment, all the powers, authorities, protection, and privileges 
of a constable (It) 

1167 When the accused person has leceived jiievocation fiom 
the deceased, malice afoiethought is nevertheless implied and the 
killing IS minder, unless the provocation be of such a character as 
to reduce the offence to manslaughter If there is evidence of 

(6) 1 Uale, P C 490, 494, 496, 1 East, PC 297, Post 318,321 , E v Goia 
(le7i), 1 Vent 216, E v ihnon (1756), 1 Ea«t, P C 313, ■where a person not 
hablo to irapicssment resisted the press gang and was killed and this was held 
to be mnrder, i? v Aon»/rfm (1812), Russ A Ry 228 
(c) I Hale. P 0 484, Post 271 
(tl) 1 Hale, P C 481 Post 321 

(s) 1 Ilalc, P 0 49.3, 1 Hawk P 0, o 10, s 14, Riot Act (1 Geo 1, 
stat 2, c 5), 8 3 As to homictdo during an unlairtiil assembly, see E v 
M(Naiiqhtm (1881), 14 Cox. C 0 576 (Ir ) 

(/) 1 Hale, P C 489 , 1 Hawk P C. c 10, ss 11 12, lost 271 As to 
the kiUmg of a pniboii trying to escape from a press ping who had pressed him 
without due warrant, hee R v Roktby (1690), 1 Eh t, P (' 312, and v 
JHiim supra 

(y) 1 llale, P C 489, 2 Hale, P C 77, 117,1 271, 1 East P C 302, 

306 

(A) Prison Aft, 1898 (61 A 62 Vict c 41) e ,0 Tlie provisions of this Act 
are exlmidod to Stato mehuate reform itoucs bv the Inobnatee Act, 1898 
(61 A 62 Viot c 60), s 4 Jt a prisonei coniuied for treason, felony or 
mfliktiug a dangerous wound weio killed hya gaoler vi hilst ftftecting his escape 
and wltftie there was no othf r wiv of pi eventing bik h e«c ipe, no question could 
anso os t(' the lustiiie >n of the gaoler, since ho would lia\e tho same protof?- 
tioii as a constable ith reg »rd to a prisoner convicted of a misdemeanour 
and under senteiito of penal servitude, he, by estaping during Ins sentouce, 
commits the felonv of hoiug at large duiing a sen'ence of penal servitude (see 
p 512, aute\ and the ofBcer m seeking to recapturo him has the same protection 
as in the * ase ot <ui ordtnan ielon But a convict detained for misdemeanour and 
not under a sentence of penal servitude, or a per'fon who is unpnsoned for debt 
and whoescaiHs, may not be killed (7? v forster (1825), 1 Lew OL 0 187, 
HolboyD. J ), inless ha resists the gaoler and gives him roatvmable ground for 
h^eving himself to he in rani of his life or of bodily harm, in whiw case &e 
latter » entatlod to use a deadly weapon, it no other is at band [tbtd,, 1 Hale, 
P 0 488, 1 East. P C 295} 
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express malice, no provocation is sufficient to i educe the crime to 
manslaughter (t)* Acts 

Mere ^ords or gestures, howev«er insulting oi indecent, will not Involvinc 
in themselves so i educe the oflFence, where the killing is intentional bodily 
or IS caused by a weapon likely to cause death (A'l But it may 


be otherwise where such woids aie of a threatening ualuie and are 
accompanied by blows, although the latter may not of thonisolves 
be of sufficiently serious a nature as to reduce tho oAoiice from 
muider to manslaughter {1) 

Provocation, however gieat, is inbufticient foi this pin pose, if it is 
not recent and if there has been a sufliciont tune belNieen the 
provocation and the killing foi pasMon to subside and fui icason to 
interpose (m) Provocation is also insulluient foi the jmrpobo of 
1 educing the oiTeiice from umrdoi to niiuislanghtiM, if the manner 
of killing be barbaious and oUch as lu show a cruid and deliberate 
intent to do niiscbiof (u) 

1168 If an\oue entitled to inflict lawful collection (o) whilo Oorrectlon. 
indicting such coirection uuinteutioiiall} kills the pot ton who is 
being corrected, the law does not imply maliLO Tho death is 
regalded as having occurred by misadventure, if, having legaid to 
the cncumstances, the coirectiou was inflicted moderately and with 
a pioper instiument not likely to cause death or Horious injiity 

If the correction is inflicted with a deadly weapon and death is 
caused, the poison inllitting coiiedion ih guilty of murdei , if the 

(0 n V M(u,on (I7f.(>}. Kohi 112, 11 j 2‘Jl , Jl v A«/Atfwi (18 17), 8 (’ & P 
llo, li V Wehh (IfeOyj, II Cox. 0 0 JJb, H v (1W'H, 1 J,ow 

C 0 173, 175 See abo p 6b0, piMt 

(k) Post 2W, 1 Hale, P C 155. 450, 457. 1 Hiwk V 0, o 13, h 11 , 1 
East, P 0 231, R v Marly {Ltnrd) (IbGb) Kel bb , R y hlnrunml (1844), 

I Oar &Kir 656, PoilOCK, 0 11 Sof, l»»\»e\ir,/t v IhtthwrU (li>71), 12 <’o*, 

(’ C 14iJ, in whioh BlaiKI rit>, J , uppf iirs lo hi«e boon pr< iiatod to admit at 
least one exception to tho nilf, as he ex}ii* usi d tho n]iiii> > I Wt “ if a hushaiid 
suddenly heaimg from his wife that sho had committed uiii, ory and ho, hairing 
had no idea of such n thing before, were then upon to kill hi-* wife, it miylt lio 
manslaughter ^\hell^ howoioi, thoie are no hlowN tliero iiiiist Ihi a pro- 

\ocatiou equal to blows, it niunt Iw at least as gnat as blows ” This cnao vras 
follow* d in ^ \ /fin£9 (I'lOS), 7i J P 21u 

(f) Post 210, 291 , 1 Ea*-!, P (' 21.1, whdo it ut ^uggesM that it might be 
sufficiout, if the words were aifompanud by some art dnioling an innne<hato 
mtentiin of following them up bj an a* tin I nnsault, h v .S/iw leo/i*/, supra, 

R V Sm/tA (ISOb;, t P &P ]Oo6, whoic J (xpn»‘.-.<id an opinion that 

if two luilitai j men mot cai h oth* r in the sfrei t, and one «,f th* iii call* d the other 
a coward and a Beoumlrel and ossaultfd him b\ HjHttiiig in his face, whenuijioii 
the other killed him, this would bo onh mau-1 night* r, but that if un ordinaiy 
Quarrel arose betwwm husband and wil*, and the wife ^pat at the husband and 
he theieupon killed her, this would be murder 

(ro) Post 2%, 1 Hawk P I', c 11, a 40, Kol 56, 1 haiet, P (' 212 
n y Lynch (16.12), 5 C i P .124 Loid Ii-mkriun, (’J , H v Huynard 
(1833\6C A. P 1.77, llNDAl, (’J , R \ Ftnhn-{Ihil) 8 0 & P 182, where 
Park, J, said that whether there bail been time for the blood to < /ol wae 
rather a quesUon of law 

(n) 1 Hale, P C 464 Fust 291 , 1 Hawk P C, c 1.1, 8 42, 1 I' tsf, P 0 
235, R V r/«/rne (1829\ 1 l.ew <' ( 171, BaYLKY, J , R ▼ hhn (H14), 

6 0 * P 372, ▼ Ihamai (1817), 7 C & P 817, 819, PAKKb, '1 "*mi«ire 

R y Aytt (1810), Buss A, ll\ 166 

(o) As to the cases in which correction by personal thasUsemenl ls lawful, 

seep 608,j»oct . 
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Sect i edrrection is inflicted with an instrument impioper for the pnrpose 
Acts but not likely to kill, or if the coirection exceeds the bounds of 
involving moderation, the offence is manslaughter (p). 
bodily 

Iqjary. 1169 If two persons deliberately flght a duel and either party is 
killed, the law implies malice afoiethought, and the survivor is 
“*“■ guilty of murder, no matter what provocation he may have received 
or upon whose challenge the duel was fought (a) 

Both the seconds who aie present aiding and abetting are guilty 
of murder as printijials in the second degree, as are also any othei 
pel sons who aie present and who encourage the combatants by 
advice oi assistance (/^) 

If a duel IS fought upon a sudden quaiiel, and one of the parties 
IS killed, the ollenue is munslaughlei, and not muidei (c) 


tight OB 1170 Although if death results from a fight upon a sudden 

umiiipn quuuclO/), the poison wlio causes the death is generally guilty of 

qumrcU uiaiislaughter only, yet it in such a fight the parties separate, or are 

separated, and one aftoiwaids lies in wait for the other and renews 
the fight, in the course of which the latlei is killed, the person 
killing him is guilty of ninidei (c) 

If to all appearance the parties are iceonciled and aftciwards 
fight again on a flesh sudden quariel and one of tlieni is killed, this 
IB only manslaughter, unless the tiicmubtances show that the 
reconciliation was inciely pietendcd and that the injuiy done was 
on account ot the foimer giudge (/) 

In the case of a sudden quarrel, if the facts show that there was 
malicious intention on the part of tho pei son w ho caused the death (^), 


(p) 1 Hale, P C 473,471, Post 1 Hawk P O.c 11, b o , Ji t 
Turwer (undatedk cited in It v A>al<'(l 0 ')'>j, Comb 407,408 , Jl v Qray (1666), 
Comb 408 R v llf<7v*(1785), 1 Loacn, J7S, n (chastisement of a sonrant), It v 
Wall (1S02) 28 State Tr 51, 145, where the pnsoner, a colonial governor, was 
oonvicti d of murder for ordering an exces<«ive flogging which caused death, 
Jt T turner (ISIO), 7C &P 4J8, A v rheeaeman (1866), 1 C &P 466, It 
' Bird (1860), 6 Cox, 0 0 1 , Vf ▼ Ihypley (1860), 2 F A F 202, CoCKBUUir, 
G J The cha^scniont of a child of very tender years must be of the very 
lightest dcscnption (iZ v Orijin (1869), 11 Ooz, G G 402, Martin, B , where 
a father who had caused the death of his child aged two and a half years by 
boating it with a strap was conviotod of manslaughter) 

(а) 1 Hale, P 0 443, 462, 1 Hawk. P C, c 71 ss 21, 22, Post 297 , li t 
Maiit/iitltfe (1706), 17 StitoTr 57, B v Uneby (17J(»), 17 State Tr 29, A* v 
if«c(1803'i 3 East, 581, Grose, J 

(б) 1 H lie, P C 442, 452 , li ▼ Cwidi/ (184,7), 1 Ckr A Kir 210, WiLUAMS, J, 
and Bolif, B R v lousy (1878), SOAP 644, VAtronAN, J Mere 
presence as a spectator without giving encouragomout or assistance wall not 
justify a coniKlion (A v 3 oung, aupra, and <500 li v Cone>/ (1882), 8 ^ B D* 
634 G 0 K , and p u82, poit) 

(i) Post 297 , 1 Hawk P 0 , c 13, s 29 See p 581, poat 
(di) Seep ,»81, ijwt 

(e) 1 Halo P C 451 452, Jt v Sdten (1871), 11 Cor, C C 674, HA.imKK, J 
? f) Ihni 1 Hawk P 0-, c 13, s 30 

(y) As where he hoe started the hght under circumstances of uu&ir advantage 
(Post 2W, R V Mduf/rtdge, avpra, B, y Whtteley (1829), 1 Ijew 0 0 173, 
176, BaYIJBV, j , B ^ Keaaal (1824), 1 0 & P 437, Park, J , 7? t SwrfA 
(1837), 8 C A P 160 162, BoaANQtTBT and Coltkak, JJ and Boliand, B), 
or wheie he has ^'.tne on to kill the deceased after completely overpowmng him 
(A V Shtfw (1834), 6 0 A P 372, Patxesok, j ) 
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the pereon killing is gailty not of inanviaui'hter, but of i. 

murder Aoti 


1171 Wheie a perbon whilst committing oi attempting to 
commit a felony does an act which is known to bu daugeious to life 
and likely m itself to cause death, and the death of another person 
results as a consequence of that act though not inleiuled by the 


Involving 

bo^ 

Injoiir. 

Death 

cnuHod while 


person committing it, the law implies malice aforethought, 
person causing the death is guilty of muidor (/t) 


and the felony is 
oummittod 


1172 A person is guilty of minder who adininisleis to oi imitoR Mnrderot 
a Nvoman to take drugs for the purpose ot pioeming aboition, 
whether she be in fact pregnant or not (t), or who uses instnimenls ^rprotura^ 
for that purpose(;), if the woman dies in constqucnco of the drugs abortion 
or operation 


1173 If death is caused during tho commission of tin net which is bj 
unlawful but not felouioub, nuilife afoiethought is not iiiiplied and 
the offence is mansiaugliter onl> (k) 


1174 Where sevei.il persons are engaged in a oonmion dosign c-ominon 
and anothoi poison is Killed, wfliothoi inUmtionallv oi uninteii- 
tionally, by an act of one of them done in proserulioii u£ tho 
common design, the otheis piosent aio guilty of murder, if the 
common design was to commit muidei, oi to inflict felonious 
violence, or to commit any In each of the peace and violently to 
resist all opposers Jf tho common design was ineitlj to commit 
at unlawful act involving violence, the oth'js are guilty of 
maublaughtor only(i) 


(A) It r 7/..MM/(lS(i2), 3 F &F 2S7,1 .iumwiil, ll ,/« v r<i7n;ii'i (1S02), 
3 F & F oiO, 522, POLIOCK, C li , T H>rni (18»7), 10 I’ox, (.' C Jll, JI I, 
SrEl’JiEN, J , wlieio tho douth waa cuuhod 1>\ tho piiaoiii i ‘fiHiiig tiio to a houist 
with iiitont to dofimd, It v U Inimtrs't (1K«)8), 62 .1 ' 711, uiuho ufdtath 
trom in attempt to pmuio uLoition whcio JJioiiam .1 'i n tod Iho jin\ that 
the killing would bo iniiidor, unloM tho diaiiio of d««1h wtii >io i«*niolo that no 
loasouablo man would tuko it into toiiMdc ntion 'Jhcio an old duta to Iho 
effect that if death is cauhwi dining tin tommiMbion of any f> lony it ih niuidor 
(see 3 Co Inst oC Fost 258 . 1 Lust, P <' 255 , /( v Auilr (um) ( o,uh I'M, 
Uore, howocoi, Hon, C J , at p 409. oxpiossod tho ojiimon <1. .t tho HtaN mont 
of tho law b> Coke HI 1 Co lunt 56 wiw too wide, It v II ...di'o/nir (1722). 16 
tstito Tr o4, bO) But it is submit'ed that ' mod* rn i uh la ua at .itf d in the 
text, which IS t iLen from the humming up 'A ."i y i ill's, J . m It ' Sei«<, 
and It 18 boliovod thit jurna aio now ubuuII) dir.. ud i>y juil^a in that wa> 

(t) B V Jtueiellimi) 1 Motrtl CO AoO, It v <iaut«r (ISM) Dftar» & IJ 
288 Compare A v Frdwfll (1862), IiO & Ca 161, wh. re the p^mer p o- 
^urod the drug for the docoased knowing tho purposo for winch «be intindod 
to U96 it. but the jui V found that ho did not mcito her to 1 ilm it, and it was h.iiil 
that he .-ould not bo found guilty of muid. r Hu.h a p» laon might found 
guilty of a iniB.lemcaiiour under s 69 of th. Otfonofb agunst tho JWm A », 
1861 (24 4 25 Vut c lOO) Seep 597, potf 

[jfl fnawT^P^r^c’ 27^T6, ff V Sev t/rr (1815), i Kussell on On j,r ■ n 

j’. B 7 11730), I L«ch, 0. i! T Tu..,r (Iv.i; 4 

F 4 F 339 341 ChaNNEIiL, B , V. V White (1806), Russ 4 1 , '*9, /f v 
ryftfr(1838),8 C 4 P 616, B v Varihn (18J8), 2 Lew C C 22j», An "“J.'*® ' 
/L V R Dot C C 96. Btcks, J ,B V Lv'k (Ifihli, '1 ® 1^ 489, 

BiLiCP. S 7’’!^ ilS66),4>* FWl.Pou«c<,OB . n , 
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1176 Anyone is Ruilty of manslaughter (wi) who (1) unlawfully 
kills another upon piovocation of such a chaiacter (n) as to reduce 
the offence from murder to manslaughter, or upon a sudden 
quairel, or (2) who, while committing an unlawful act or a felony 
not likely to cause danger to otheis, unintentionally kills another 
person, or (8) who unintentionally causes the death of another by 
the culpable neglect of a legal duty resting upon the person causing 
the death (o) 

U76 If a pel son finds a man m the act of committing adultery 
with his wife and immediately kills either the adulterer oi the 
adulteress, the act of killing is manslaughter, and not murder (p) 

If any poison unlawfully inflicts violent blows upon another or 
assaults him under ciicumstances of peisonal indignity (q), or 
unlawfully arrests or impiisons him (u), and the peison so provoked 
immediately and unjustitiably kills the other, the offence is man- 
slaiightoi, and not nmrrloi 

The nature of the weajion which caused the death must be taken 
into consuloration If a deadly weapon be used, the provocation 
required to lodueo the ciime fiom muidei to manslaughter must be 
of a much mote seiious n.ituro tlian if no weapon, or one not likely 
to cause death, weie omjdoycd (It) 

(IhCO), 8 < o\ (’ iio It \ Jhimmi JSuh), 1 F AF 240, It t Ituhena 
tlOOS), 2 (’i App Itfi) 10i> and 800 p J i2, n«L 

(w) For n griioi il k'hnition of man'll nijrhttr, soe p A70, mite, and for vanoua 
rasoH of mail'*] mghloi, ‘•oo pp '>11 —0, auU 

( 71 ) Afl to the dogiee of piovoi ition which suflit os for the purpose, see p 676, 
ante , and soo the next pai igiaph, infra 

(o) Oanes of the IithI ila*^8 h i\c lau'ii distingiiishod ui \obintirv aii'l of the 
■ (ond and thud as iiooluntaiv manslaiightoi but this distinction is of no 
pi loticnl nnpoitaiice Ah to death iinintcMition ilh ciiiHi'd during the coinmis- 
Mcm c'f a ci ingotons fc hiiiY, p 670 anU W itli ic'^'vicl to hoininde caiihed 
duiing the tointnission of an ut \\huh is iinlmfiil, it is peihips unic'rtain 
Mlicthoi, if tlienct is siinph mnlmn quia jno/nfiitum, the ilJegalitv would lie 
Mich as to KMidor the door guilti of inanslaiighfoi, as, r y , death amdentally 
< 111 chI -while shooting at game b\ i person holding no In tin 0 authonsing him 
to kill g'me 'J'ho oldoi view was that the killing in such a case would not be 
111 inelaughter (see 1 Ilale P C -175, Fost 269, JIKH 

(p) 1 Hale, P F 480, Post 20(i , R v Manning ^1671), T Raym 212 R x 
I'latMui (lSt5), 2 Tjow C (' 21<i, PAUKr, B , ^ i iic% (1S48), 2 (’ar & Kir 
814, Roii-f, 13 If a lape is being cuuiinitted on the wife, the killing of her 
assailant by the husband is lustifiable (1 llile, P C 466) In jB v Ftfher 
(18J7), 8 0 & P 162, Pakk, J , expnessed an opinion that tlia case of a lather 
actually seeing his son and another poison committing an unnatural offence 
would oome within the same ml'-' as the case of adulterers, and that kilbng by 
the father of such a iierson would only lie manslaughter As to provocation bj 
an ass lult eommittc d on a member of the family of a person who kills another, 
see R y Harrington ^1666), 10 Oot, 0 C 370, CocKinruv, C J 

(y) A4 W pulling his nose, Kol 135, 1 East, P C 233, ^ y Maiiguilgt 
(1700), 17 State Tr 67, 69 See p 577, ante 

(а) R \ llit/«-«(17S4), kEaat, P C 231, A! v Thompim (1825), 1 Mood 

C 0 80, ^ T f'urwm (1826), 1 Mood C C 132, and see casc^e cited on p o7l, 
note (i>» « 

(б) Kd 130, 131, Post ‘290 ‘201 1 East. P C 233 , 1 Hawk P 0,0. 

13, 8S 33, S4 R y Stedman (1^04), Fost 202, R y ffagan (1837), 8 C & P 
167, ColtWAN j, , see also n V Tranter (1722), 16 State IV 1, 52, fi y. 
IT itloughhy (17911, 1 East, P 0 288 As to when homicide is justiOable, see 
p 586, peaf • 
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1177. Although voluntary diuukenness is no excuse for cimie» 
yet in cases where a certain degiee of piovotation has existed, the 
anmkenneBS of the accused may he taken by the jury into 
consideration upon the question whethoi the piibonei os excited 
by passion, or feared an attack upon himself, oi whethoi he acted 
from malice (c) If the diunkeuness \^as so gieat as to have pre¬ 
vented the accused fiom foimiug any intention, the ofifonoe is 
manslaughter, and not murder (d) 

If the state of intoxication during which tiie homicide was 
committed was not voluntary, but was caused h} the malice oi 
negligence of anothei peison, and the accused was in buch a state as 
not to know what he was doing, the poison who coininitled the 
homicide is not guilty of a ciniie («) 

U78 If n sudden quaiiel aii'^os, the paitics to which fight uixm 
fair terms cithei immodiatelv or at a place to which they imiiio- 
diately resort foi that pin pose, and one of them is killed, tlio 
person killing the othci, pioviJing ho took no unfair advantage, is 
guilty of manslaughlor, and not of muider, whichuvei of them may 
have stiuik the hist blow ( /) 

1179 All fatniggles in anger, eillu i hy hghting oi wrestling oi 
inanyothi) mode, ate unlawlul, and il in siuh a struggle the death 
of one peison is cniibod by the intuutionul act of another, although 
the intention is not to cause death, the poison causing the de ith is 
guilty of manslaughtei (»/) 


(r) H V (jf%tKiln, 1 Kuflsoll on UnuKa, 6th «d HJ, u , JIoiuoiii, J , 

B V Plain'll (1S3»), ‘2 ]jeu C 0 144, 4 ’\kk, J , Jt \ '1 hutnaa {ini'!), 7 (’ & I’ 
817. Pauke, 13 . /i V (Jamltn (18&S), 1 F & P MO, Chowiu u, J , bi« aW h 
V Alarahail (1830), 1 I,ew C t’ 76, Pakk J , /< v Mottlhouar (1810), 4 
Cox, 0 C 6o, CoiLKiiHii, J , 7? ^ Mottrt J ( i A Kii 310, H v 

Z>oo<7j/( 1854), fa Cox, C C 46J, the last two bt iii^ casih ‘ auuido JJut hoh, 
contra, Jt v Carrol/(183^), 7 C A. P 115, iii wliuh Paki>, J , exjnoHHh din- 
approved of tho (lictinii ol IloruoYn, J , in /,’ v lirnnHtn/, tunru, 1h,it wIm'Ih, 
as upon a chuigo of uitudir, the material ({u« atiori la ahtitfiM an utt was 
premeditated oi done oulj with siiddoii hi it and iiupulBo, tho fmt of tho pirty 
Ming mtoxitaOd !■» a propei circiunhtame to bo taken into coiibidoratjoii, soe 
also B V Meakxn (1K.36), 7 C &. I' ‘7M7 

(d) R V Doherty 16 l>>x, 0 (3 306, J'is H«>e il-io A v M<»n, anjira, 

B V I u'dif, supra, R v Meade, [1M09J 1 K P SM^, at jt SMO, CCA Heo 
also R V RuiLe (1908) Timtf, lllh Docemb< r, IMOS 

(e) 1 Hale, P C J2 , Stephen, Digest of thi ( iiininal Iaiw 6 th ed ii't A 
person who while in ddtuum irnnntt or in a atate of lienry oiigiiiullv 
caused bv excessne dnnking, kills another la regaidid bi tho law uh if be 
were insane (1 Hale, P C 52, ii v Davit (ISHI), 14 Cox, 0 0 665, 
STBpfebX, J) 

(/) I Hale, P 0 46'1, 466, Post 296 296, I Hawk P C , e 15, sh 27, 2 H, 2M, 
R ▼ fTaftera (1688), 12 StateTr 114, 122 , // t liyron /y ord) (1765), lebUiti I'l 
1177 If dunng a nght witho.it deadly weaponb one of tho nuxlies snatches up bin h 
a weapon and nils the other, liiis is manslaughter onH {Jt v Hnom (1776), 
1 Leach, 151, ^ V 7aylot (1771), 6 Bun 2793, Lord MA^SI lEUi, C I wnli ns 
the prisoner mtended from the first to use the deadly vtaponUt v K fnhlnj 
(1829), 1 Lew C C 173, Batcby, J , R t Aestat (1824i, 1C A P 4 37, 
Park, J , and se© R v BanLiu (1803^, Russ ft Ry 43) As to Vji* . 1 illing 
durwg a sudden quarrel or during ^hting amounts to inuiili.i, boo p 578, 
aide 

(p) 7/ V Ca»»i^(1840), 9 C &P 359, PariESOK, J. 
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1180 Amicable contests m wrestling or boxing are not unlawful, 
and a person who unintentionally causes the death of another in 
llio course of such a contest is not guilty of culpable homicide {k ), 
hut <i prize fight, or any contest either for money or otherwise in 
which the lives or health of the combatants are endangered, or m 
which the mtention is to continue the contest until one of them is 
disabled or subdued by violent blows, is illegal, and if death results, 
the survivor and those who are piesent and encourage the fight are 
guilty of manslaughter (i) 

1181 Where a person accidentally kills another while playing at a 
lawful game which is not attended with apparent danger to life, and 
he IS not actuated by any malicious motive or intention, or acting 
in a mannei which he knows to be likelv to produce death oi 
injury, oi mdilTerent whether death is or is not caused, the act 
causing the death is not criminal {k) 


1182 A pel son upon whom the l.iw imposes any duty (0, or who 
has taken upon himself anv dutj, tending to the preservation of 

(A) /I V CViroijtf (1840), S 0 & P, JoS, It v lotnit/ (l80b), 10 Cox, C C. 
871, BuAMwrtr, J 

(t) Ibui , li V Unnjravt (1811), 5C A I’ 170, It v JiMrpAv(1833), 6 C &P 
103, LirrirnAiB, J , 7? v OrUm (1878 , 14 Cox, C C iJO, C C R , 2! v 


C'o««/ (1882), 8 u B D 314, o49, 601, C C R 

(A) Post 2»*) 2W), 1 Hawk B C,c 11, ta 0 7, ^ v (1S7S1 14 

Cox, C C 8o, BLVMW'irr li J Jl \ J/iiow (18‘»8), 11 T L II 229, Uawkias, J 
Tlio riiloH of a game will itot make lawful that which is la itself ualawful, 
nor, on the other liaiid, is a person fruilt'v ot manslaughter merely liecauso he 
ina V h ive broken the t iil« i (lOni ) Shooting at a mark or otherwise is a lawful 
rccioatiou, but a p«<rsou who shouts without taking ])Ti)per precautions to avoid 
uijiiry and so kili^^ another is guilty of manslauglitei {It v Salmon (1880), b 
Q B D 7S. C C R) 

(/) The non-( oiitiootual duties imposed bv low are either statutory duties or 
those which arise ut couimnu law out of the position in which persona stand 
towaids each other or towards the public 

With logard to the tuie necOHsary m the use of all dangerous things and in 
the coudiiotof all operations which, if careles’^ly conducted, may cause iniury or 
dentil, such as riding, driving and navigation, the rule is that if one man is 
nea. to anothei, a duty lies upon him not to do that whu h may cause a personal 
uijuiy to the othei {lhavrn v Fender (1883), H Q IJ D 603, C A , Lr Lwvrt 
v (huld, [1893J 1 Ct B 491, C A , per Lord Eshek, M R , at p 497, and 
per Bowrv Ij J , at p 502) 

The following are cases of manslaughter owing to negligent drivmg 
and iiding —B v Walker (1821), 1 0 A P 320 (where the deceased was 
diunk), J{ V JVfatraiy (18.)J), 5 Cox, 0 0 u09 (stieets unusually crowded), 
B V Onut (1834), 6 0 & P 029 (where tho dnier was near*8ighted 
and slioiild theiefore have oxeicised more than usual care), It v Z’lmnitiu 
(1836) 7 G & P 499 (omnibuses racing) It v Maattn (1834), b 0 & F 396 
(prisoner and decea«tod were ndmg and said to be racing), R v Svnndall (184bl. 
2 Oar &Kii 2.i0 ^iiuiting to furious driving), R v iMloway (1847), 2 Cox, 
0 0 273 (where the accuMd was dnvmg a cart without holding the reins, a 
oluid nn across tho road and was killed, £rle, 0 J , directed the juiy not to 
mnvi^ if thev thought prisoner could not have prevented the death, if he had 
been holding the terns), R v Jmea (1870), 11 Cox, C C 644 (contributoiy 
negligence, noo p .180, potf), R v Taylor (1840) 9 C & P 672 (negligent 
navintum of ii\er or at too great speed) R v Spence (1846), 1 Cox, 0 0 S6i 
(liability of Pilot), R v AUen (1835), 7 C ft P 153 R v Oreen (1836), 
(Aid, 168 (liability of oaptam), if v If tlltamaon (1844), 1 Cox, C C 97 
(overloading and mismanagement of beat) 

The following are casts of negligence in the use of a weapon or other 
dangcroos thing likely to cauee death in an improper place or without taking 
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proper preoanhoDS to avoid injury —B v Salmou (1880), 6Q B D 79, C 0 R. 
(firme a long range nflo m a field near roads and houM's held to ho 
manaiaughter, tecta where a gun was fired in the oidiiuiv loiuwe by ini 
artiUerjinan at a target under the duecbon oi the pn^mHi /us supeiioi 
officer, m a place not obviously improper, see B v llukhvitun (1864b 
9 Cox, 0 0 565, BTli&a, J ), iJ v. Campbell (lbC‘>), 11 Vox, C 0 323 
(firing a gun at deceased, iJio jurj appiuontU liflumii, that prisoner 
did not know it was loaded), B v Jtitua (1874) 12 t’n\ (’ t' o'JH (where 
Lush, J , dirocted the jury that if the prisoner jtomh d tin* gun at tlecoas^ 
without examining whether it was loaded or not, and it hnpjn tied to Iw loaded 
and death resulted, he was guilty of manslaughter but if he hud tm«! the gun 
unth a lammer or otherwise and had roason U> boliovo that it was not liuided, 
it would probably not have been manslaughter, see h'oHt J(>J), Jt \ ir« ohm 
(1879), 14 Cox, 0 0 346, J52 (gun lovellod l)V ft poa<hi'i at a giimekf'i jh'i, but, 
as the Jill V found, without the intontioii of dischaiging it) K v ^r<AfrilNo8t 
1 F 4,1*’ 351 (wheie dimng a struggle for a loiui<<d 'un, to thejtossossion of 
which pnsoner was entitliKl, it went off, and Tatnl CvMiu I Li, 0 J , din'ctfld a 
verdict of gudty on the gioitnd that the piisonor liiid no light to hike the gun 
by foico;, Jl V S/wt (180t)b 4 F 4 F *1>>1 (a suiiilai c*»w‘ lull dcieiMHi, agiituo 
keeper, was eutitkd to take the gunl, Jl v IturUm ilTil), 1 ,^tia Ihl (hung 
a pistol in a etioot) ll v l\ai (1M2), 8 (J 4. F lei (noghgout mai iifactuio 
of a cannon or gun) 

The following am cast <i of negligence w ith regard to railway trains eti — 
B V rraintt (1S64), 4 F & F lOo, 111 (wheie d< ith oulined ihioiigh a 
iiulway oollmou, and WiriiiS, ,1 , held lint an uifenoi officer, luling horiesUj, 
was luslihod m obeiing the dufitionsot a siipeiioi whiib did not appear to 
him at the time to he iinjiiojair ot contiaiy to law), Jl \ Crav (186'1),4 F &, F 
1098 (wheio a Lieiimii was killed in a culhsiuu, hut theni was no evidence 
whether he or the lu t used, who was the diivci, was liailviitg out foi sign ils, ami 


WlILEs, J , dnoctc*il 111 aiquittal), Jt \ Imqthr i ( ox, C C 191, Jl 

V Jim hall {Ibbb), 4 V 4F 1087 (contiibuteii iie^Ii|,en'«, as to this case, see 
p 586,noteM pott), Jt v i.llioit (IKHy), H>(’o\,(' (’ 710 (whne juiKouei wasa 
guard and there was no Huffumiltuvideuio of gloss m gligi lue * Jl v JieNr/e 
(IhtWi), 4F &P 504, yf \ (lM/0, 11 ( o\ t’ 0 210 (whom Lumi, ,J , 

held that the prisoner, who w is a servant of thn owin i of a ]iriva1e mining 
tramway and was emplond by the owner to watch a piiblu crossing wliii h 
there was no statutoii oliligition upon tlio owner to b i\» ho wutrhiHi, owi d no 
duty to the public and was not pnnjshablo c rinunaLv lot ligeiii e in w iti lung 
which TObullod in tho death of a peison trosHing the line, ud i>oov J'thwwt l 

(1902), 19 T L K 37, WwonT, J ) 

The following are cases of negligence with regaiJ to inaclumry — 
B V GugoTtf (IMjO), 2 F & F 15i (oaplosion on ship owing to in'iffuient 
valve), ii V Stoku (1850), 4 Cox, <’ C 449 (louiing incompitU'Ut piiHOii m 
^orge of colliery machinery, compare R v JlUhn 2 Lew C C /14, 

where the prisoner had, contrary to his dutv, left an engine uriatli luJ* d , another 
perso 1 started it and was unable to stop it thus causing the death of di-ceaw d, 
and Aldkksow, B directed an ac<iu(ttal on the ground th it the diwth was not 
the consequence of the piif-oner’s ect but of fliat of the jursoii who slaitHl 
the engine), R v JJaiiua (18/7), 2 Lai 4 Kir M (neglMting ventilation if 
mine) B v JJuf/het (18u7), 7 Cox, C C .«)1, 0 C li (omission tojilaii a ht tge 

over shaft of mine) ,, , , „ 

There la a duty u^n woikmen and otlnrs vhu throw rubbrnu otc , oi ull 
it to fall from a height, not to cndnngHr the lues of jhusotjh who may rc t«oii ii 
be expect^ to be in a place of public n>~oit below If tlicv throw down so 
things without giving a sufficient warning who h is Jikcto bo lieard, tie v ato 
guilty of manwftughter, see I Hale F L 472, 47 j , Fost 202 , J( i H> U 
(1064), Eel 40, -R V Feafon (1830), 1 Lew C C 179 (throwing st( n« ■< d iwn a 
mine) , iZ v Btgmatdm (1833), 1 Lew 0 C 180 (where death wai (u wd by 
casks which had been insufficiently -eitired ialling into the road) 

H a having a horse or other an mal which ho knows to tx si ncioiw as 
to be dangeroua Sirns it out into a place where thcie are imthH on which to 
his knowledge people a"® likolj to be, and the auiiiial kil»‘i such c^person, 
t-ha owner is guilty of inonslaughler (R v Daui (1805;, Le A Da £i07, 
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and ^e8 & v J'VnnWt/i (1883), 16 Cox, C C 163, compare Ziow«^ ▼ Waih-r 
(]<)09l 25 T L B 608 

For other caees of zoanalaughter arising out of a duty imposed by law to do 
or not to do certain things see also « v J^ranlchn (1883), 15 Cox, C C 
163, if T Brtir«(1847) 2 Cox C 0 262 (causing death by rough play with u 
third person, whicn was held by Eple, J, not to be manslaughtei), M v 
hWftwan (1836), 7 C & P 641 (< ausing a cart to upset), R v Afaritn (1827) 
so & P 211 (giving a very young (hild a conBideiable quantity of spirits 
to dnnk, see now Children Act, 1908 (8 Edw 7, c 67), s 119), jR v Packard 
(1841), Oar & M 236 , It v Krmptm (1893), 28 L Jo 477 (where causing 
death by selling diseased meat was held to bo mauslaughtor), It v Tr»/<i(1837), 
2 Lew 0 C 214 fwheie death was caused bv kicking out a trespasser) 
R v Errtnqton (lh38), 2 Lew C 0 217 (whure the aemsod set fare to straw 
intending only to flighten and death ensued) 

A person who bus the charge or cate of a child oi young peison undei the 
age of sixteen, and who by neglecting to provide it with pioper medical aid 
causes or hastens its death, is guilty of manslaughter (It v Dewnes (1876), 
IQ B D 2), C C R) It was doubtful whether at t ominon law a parent who 
caused his child’s death h^ neglecting to supply niedu al aid upon the ground 
thi ' ■ 


lPay«(a/e(1868), 10 Cox, C 0 630, Willm, J ) But in if v Douma, aupra, 
the court held that bj tho Poor Law Amondmout Act, 1868 (31 & 32 
Vicl 0 122), B 37, the duty of supplying niodn al aid was cast upon the fathei, 
and that if death resulted from his iiegb ct of that duty ho committed man¬ 
slaughter That statute is now repealed but the seitioii in qinstiou is re enacted 
in a wider fom by the Children Act, 1908 (8 Edw 7, c •»"), a 12 There must 
be afflnnativn piuof that the death would not have ociuiicd if such aid hud 
been supplied (It v Marby (1882', 8 (1 1! 1) '>71, 0 c 15) lu fi v Seutot 
[1809] 1 w B 283 291, C C 11, it was ',ugr.«''ted b> the «olut that the guilt 
of the parent might depend upon whether ho ii ul the neiessaiy means to obtain 
the inMical aid , this is, howtvor met by s 12 (1) of tho Childreu Act, 1908 
(8 Edw 7, i 67), which leqiiues biiii in siioli a case to take the necessary steps 
to procuie medical aid under tho Poor Ijaw Acts , see ilso R v CoeA (1898) 
62 J P 712, BiaiTiUf, J As to the duti of a motlmi to obtain such assistance 
during her conhnoment ns may preserve the life of her child where sho bos tho 
means of proem mg such ns>*i-,f<iuce, see R v Muidbakip (1S60) 5 Cox, U C 
276 , It V Handley (1874), 13 Cox, C C 79 It y JzimI (1901), 20Cox C 0 600 
And sec* if i Jowa (1901), 19 Cox, C C 678 
There is a common law obligation, tlio neglect of which in such a way as to 
ini lire health is in itself a niiMleiiioanour (12 y ii tent/(1802) Russ A Ity 20, 
and see p 623, jniaf), to piuvide sufficient food, clothing, and bedding to any 
infant of tender >eaib unablo to provide for and take care of itself, whether it 
be tho child, apprentice, or servant whom a person is obliged by duty or contract 
to provide lor, and by tho Clnldien Act, 19t)8 (8 Edw 7, c 67), s 12, aujtra (see 
fuither as to this Act, p 624 post), the obligation is extended to all persons 
who have the custody, ohaige, oi care of a child (as to “custody” see R v 
Connor, [1908] 2KB 26) If death results from a neglect of this legal 
obligation tho person guilty of tho neglect commits manslaughter, see 
R y IKcfca (IM8), 1 lion 356 (exposure of child), R y Waltera (1841), 
Car ft M 161 (exposur^, R v Cont/e (1867), 10 Cox, C C 847 (neglect), 
R T Buhb (1860), 4 Cox C C 456 As to the dutj of the person having char^t 
of the child to apply for Poor Law Relief if he is unablo to pmvide for it, see 
C^dren Act, 1908 (8 Edw 7, o 67), 8 12, see also title ISTAinTa aim 
CBlTJinBN If an adult who has the free control of hu aotiona and 


u able to take care of himself voluntanly remains m the service of a master 
or under the charge of a perspn who does not supply him with sufficient fcxid, 
the latter is not criminally responsible, if death ensues, but it is otherwise if 
the adult is reduced to such a state of body and mind as to be helpless and 
unable to take care of himself (R v SmtfA (1866), Le ftCa.607, see also B v 
SAraAcrd (1862), Tsi ft Ca 147} As to a hnsbond’s responsibility for the death 
of hiB wile to whom he makes a separate allowance on account of his refusal to 
give her shelter, see B v Plummer (1844) 1 Car ft Kir 600 A relieving 
officer who neglect^ or uujuRtifiably refuses to relieve a destitute person is 
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lif6(m), and who grossly neglects to perform that dufy or performs 
it with gross negligence and thereby causes the death of another 
person, is gmlty of manslaughtei (n) What amount of neghgonee 
IS to be regarded as gross is a question of degree for the ]ur}, 
depending on the circumstances of each paiticulai case(o) The 
law does not lequire the utmost caution that cun ho used, it is 
sufficient if reasonable piecaution, aud uhat is uhual and ordinary 
in such cases, be taken t p) 

To render such a peison guilty of manslnughtn the negligence 
must have been the diicct and luiniediato cause of the death (r/), and 

inulty of manalnuf;litor, if tho latfnr dies in ocmsequenoe of suih r«>fuHal (It v. 
f'wrln (1880), 16 Cox, C C 746, ilAWKiirs, J ) 

A perstjii who undertakes the ohaigo of one who is hcdpless, either fi«m 
infancy, old age, lunacy, or other mtirunti, is guilty of maiihluughUu if the 
(loath of the luttei is ciuisod b\ his (uljiahlo lurrlect (A* v Jiftttriotl (IStS), 
8 0 &, P 4125, Paitfson, J , a* V AkAo/A (1ST5), 15 Cox, C (J 76, i i, J , 
At Jmtan, 1 Q It 4i0, C C K) 

(m) A peiBoii who, whethi r ho la'a mudnal iiiiin or not, deals with dangeious 
mraicines or undertakes n dangeious operation is bound to nit with proper anil 
reasonable skill and c autioii, and if by reason of want ol sikIi skill aud caution 
death is octosioued ho is guilty of nittiHluughtoi, but ho is not responsible 
criminally for a mere erroi in ludgnmit, s«o It v Vn-n, Huichrll (1820), d 
0 &P 629, B T Wilham^on (18()7), t C A P 61., Jt \ Spiiltr (Jbt2), 6 
0 &P 33J,B V wi (1829), 1 l^ew V C 172, 262 P \ AVtyiw/w (18 tO), 

1 Low C C 181 , B V /(isyinnad (1S2S) J Low C C 169, U v /eiiy (18‘tl), 
4C &P 398, 42t, It \ 11(2.6(18.1) 2 I.fvi (’ (’ 196 It \ .S/.i2/i«y (1838), 

2 Mood 107, It > Cr«A(ls.59), J F K V ..19, B v f'/...-A (Ih .u) 1 K A F 
621, It T Bk 7/(1860). 2 F ft F 201 . A* i Marhttt (ISi.l), 1 F ft F .Wb, 
R V f/AomAef/uiu (1867) lOt’ox, (' (. 48(> R v .S/k/.k; (ISt.T), 10 ( ox, 0 C 
626, R V Snakes (1866,, I F A F 92<1 (onui of cliotiiisl 111 innking up 
inediuuo) 

(«) Slejilu 1, Digest of the Ciiniuial I.aw, t.lh ed , p 169, sit ‘2 12 , sis* also 
Wephen, (/eni iil View of ('nminal Lsw 2nd od , p 76, B v lensifnmid (182H), 

I T.ew C C 169, Bayi i-y, J 

((.) Stephen, l)ig(st of tho Crinun il Taw, (>th ed, p 169 m 2)2, B t 
Minkim{\b(>i),-i F AF 156 3»8 Wiini-s, J , B v N ' i(lN66) IF ftF 
920, Kbii , C .1 Maii\ views have been exprossed, though tnoslli 111 < i\il (uwis, 
as to wbuf constitutes “ giosa uegligonco ” It has bfsn p.ud tobr'theeiunc thing 
as “negligfnio with tho addition of a Mtuiwrative ep'lhet 1 If i/*(;w v /lrt/l(lhUj, 

II M ft W 11.9 no,Roll'E,B) Inf'asJnflx Hrt/fht (\MU),hll ft M 861,890, 

Eri,E, j , said that the logal meaning of gross neg(igenro is gieabr rugligenee 
than the absence of the onlinarv tare wTuth under the ru( uiiist lui os a prudent 
man ougbt to have taken, silt'll a degree of negligence a« ex< ludes the low. st 
degree of care, and which is said to amount to A highi r degiee of negli¬ 

gent e is requm-d to convict a person of mansldughter than to establish fivil 
liability against him (A v Noaket, svpra ft v Pok'rtif {Ibbl), 16 Cox, C ( 
306, 309, STlPltEV, J ) The mere fait that the death was caua«Ml bj a mil 
•wrong committed by the accused is not Bufiitient to estabh‘>h a taso of nuin- 

.slaughterfB v Jrankhn (ISHi) 16 Cox, C C 16i, J , c/impare// v 

/ entoa (1830), 1 Iaw C 0 179) In B v Hi//j(»ni«.w flS07) 3C ft P 6.., 
where a man midwife ■was indicted for manslaughter of a patient TiOid 
ELtBKBOROTJGH, CJ, directed the jury that to substantiate the (barge the 
prisoner must h»\e been guilty of cnininal misconduct arising mther f. >m the 
grossest ignorance or the most criminal inattention, see also R v Ijmh, {18 M ), 
4 0 ftp 398, 423, B v NkUIU li Cox, C C 76, BRE-rx, J , B v, 

EUteM (1889), 16 Cox, C C 710 (Ir), O’Bares, J ) 

(j>) Post 264, B V Bt7matdon(183j), 1 Iaw C C 180 

(g) B T Fvcocl (18j 1), 17 Q B M, where roadtmstws liable to renair a road 
wore hdd by the Ckiurt of Queen’s P/ench not chargeable with mAiislaughter, a 
permn having been killed m consequence of their negleet to make a Contract for 
the repair of it (B v. Ledger (18d:>), 2 F ft F 867}. . 
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bodily 

Injoiy. 


Oontributorj 

BcgliKcnce 


JuBtiAftble 

homioido 
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force 


there mast have been personal misconduct or personal negligence 
on the pait of the accused (r), he is not responsible criminally if 
the death was direc tl} caused m his absence by the negligence of 
Ills servants or otheis(«) 

It IS no defence that the death was caused by the negligence 
of others as well as of the piiboner, if death be occasioned by the 
act or default of seveial chey are all guilty of manslaughter (a), but 
if the particular negligence imputed to the prisoner was not the 
jiroximato and efficient cause of the death, he cannot be convicted (b) 

1183 If the prisonei’s negligent act or omission was the proximate 
and efficient cause of death, the fact that the doceubed was himself 
negligent and so contributed to the accident or other circumstances 
by which the death was occasioned does not afford a defence to an 
indictment for manslaughter (c) 

(m ) Jtuttfiahle Homuuie 

1184 Homicide is jubtifaahlo (1) wheie the proper officer, in 
conformity with the sentence of the law, executes a person legally 
condemned to death (d) , (2) where an officer of justice or anyone 
acting in his aid, or a poison legally entitled to detain a person as 
a piiHonei, lawfully kills one who resists or is attempting to 
escape (c), (3) whei e the homicide is coramiitod in bolf defence or 
in prevention of a forcible and atiocious ciiine 

1185 Where a foicible and violent felony is attempted upon the 
perbou of anothei, the paity assaulted, or his servant, or any other 
person present, is entitled to lepel force by force, and, if necessaiy, 
to kill the aggressor (/) 


(») V Alltn 7 C A P ITH, lob, AiutusoN, B , and Pauke, J , It 

V Gneu (ISIS), 7 0 A P 15fi 

(«) K V Jiennett (18i)8), Hell, 0 C 1, whf'ro the accused had unlawfully kept 
in his house a qiiantitv of itrewoiks, 'ahuh, through the negligence of ms 
eerrants, were eet on hie, and thus caused the death of the decoasod, and it was 
lield that the aeoused could not be convicted of manslaughter 
(rt) 7i V HavM (18471, 2 Oai A Kir 3G8, Maitce, J , A’ v Benge (1865), 4 
F A F 604 509, PlQOTT, B , v Halirntn (IbblO, b Q B U 79, 0 0 B 
(fc) R V lediftr (18b2), 2 P A P 857, Kiuue, C J , B v Jiennett, aupra 
(() It V LonqItoUam (1849), ..Oox C 0 439, BoLVE, B , JK v Ha/A-cr (1824), 1 
0 AP 320 GAiinow, B (wheio deceased was intoxicated), if v /swtndaB (1846), 
2 Car A Kii 230, PoLi-ocK, C B , B v Ilufchtnaon (1864), 9 Cox, C U 555, 
o57. Bilis j , B V Junea (1870), 11 Cox, C 0 644 Lean, J B v Kew 
(1872) 12 Cox, C 0 Jo6 , ByujS J , compare B v Waters (1834), 6 C & P 
3'2S Ihe dtetum of AVillfs, J in B v Binhall (186b), 4 P &F 1087, that 
a man was not onminalii rcsponmble ioi negligence for which he would not ba 
responsible in an action, was exproaslj disappioved by Lurb, J, m B v Jon^a 
$uwa, and has not been followed But inasmuch as both criminal and civil 
lumihty in cascBof negligence anses from the fact that the person liable is under 
a duty to do or not to do a certain thing, it is true, if cases of contributory 
negligence are excepted, that where there is no cml liability, there can he no 
«nminal responsibility It does not, of course, follow that in every case where 
there u a civil liability to pay damages the person so liable may also be con* 
noted of fiumsla ighter inasmuch as a higher d^ree of negligence is ueoessaty 
to consbtute the crime than to fix the negligent person with a rani liability 
(d) See p. 575, unfc 
is) See P 575. ante 

{/) OavtoM agsinst the Person Act, 186P(24 & 25 Yict e. 100), a 7,1 Hale, 
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There must be a reasonable necessity for the killing, or at Bbot i, 
least an honest belief based upon reasonable gtoumls that tlioie is Aeta 
such a necessity 0?) The act causing death is onl> justifiable if it InvohriiqK 
IS done to protect the person doing it oi some other pei son from bodily 
serious violence, or from a reasonable appiehension of it (A). 

It 18 not lawful to take the life of a poison who is oonnnitting a 
laiceny or othei felony without violence or thioats (;), or a simple 
assault (A,), oi only a luiMlemPiinoni without violomo(/) 

A woman is justified in killing a man who is attonipling to 
lavish her(m) 

1186 The owner of a dwelling-house, or any of his aeivanls or DeffloceS 
lodgers, or any other poison witiiiii the house, is justified m using 

force towards a person who is mauifestl> attempting to hum it, oi 
to commit a buighiiv there, or to invade and entei it by violeiuo , 
if the ownei etc in the use of such foice kills such poison ho does 
not commit any enmo (u) 

A person lawfully defending luinsc If or his habitation is not Imltctmoat, 
hound to retreat or to give way to the aggitssor hefoio killing linn, 
ho 18 oven entitled to follow him and to ondeavoui to laptuio him , 
but if the aggiessor is captiuod oi is letieating without ofTenng 
resistance and is tlicn killed, the peison killing him is guilty of 
muider (o) 

(iv ) f rrutuhle Ilmmrvlf 

1187 Killing by misadventure or misfoitune without culpable Kx<u<AbI« 
negligence is excusable, and is subject to no punishment or 
forfeiture (;>) 

(▼ ) Indvimetd for Mmdrr or Manilnii»fhfrr 

1188 In an indictment for mnider or manBlanglilor or for being indiotneot. 
occessoiy theieto it is not necessary to set foith the manner in 

which 01 the means by wliidi the death was calls'^'!, it is budjeient 


0 .lie, 

(’t)X, C 1, [,lMlIr^, J , /I V 
t'arinan Heami 2 Or App. 


P C 1S4, Post .‘74, 1 Hawk P (.’ f 10, f ‘21 , Jl v /W/ » (’ At P 22. 

VAUailAA J , H V iit/mondBon ilb9b) W) J J‘ 01.5, Iw VM I>1, J 
(q) >06 B V IffiBf (1884). 15 Cox, t' 0 510, fiOlis, .1 
(A) S V Smd/< (IW7), 8 C A P 100 It ^ UtHltm (1870J, 11 Cox. C 
351, CocKBruN, C J , Jt V /Tno'A (1877) 11 
Sqmtmde«7i, aupia As to self tltfi uce, Hoo// v 
Eep 70 ^ 

(i) Ji V W/v (H21), 1 C & P 319 OAUiott, P , 1 Kwt, P C 2"3 
(k) R V Bull (1839). 9 C &. P 22, Vauoiian, J , 1 Halo, P C 488 
m 1 Hale, P O 486, 1 East, P 0 272, w‘o fl v DutUim (1860), 2 Heii 35 
Tn aefence of property against a peisou who is necking to take it from him by a 
tiospans the owner is lustifapd m beating the treapaaw r to niakohim duHint, but 
if in beating him he killa him, it ib manslaughter (1 Hale, P C 48,7, 480) 

(m) 1 Hale, P C 485 , Post 274,1 Hawk P C , c 10, a 21 'Iho name will 
apply to a forcible attempt to commit sodomv (1 Hawk P C , c 10, n 21, n.) 

(n) 1 Halo, P C 487. Post 273, 1 Haul P c 28, a 21 , R it MraM 

(1823), 1 Lew 0 C 184, Holroyd, J , „ „ , . 

(o) Or perhaps of manslaughter, if the blood be still hot (Post 2,3 , 1 I lAt, 
P O 293), see, however, as to the necessity of retreating before gjung 
fatal blow, R v Srat<A(1837), SC &P 100,162, Bosanquxt, J , andp W>, i/oH 

(») Offences against the Person Act 1861 (24 St 26 Vict c 100), a 7,1 Hale, 
P O 492 , Post 264, 282 As to killiDg by oorreebon, see p ante, m 
games and sports, p 682, ante, by the uso of dangerous weaiKnio, p 682, 
note (I), ante, m niung and dnving, p 582, note (f), erile, in the comuiMsion 
of a onine, p 679, onto 
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Sect 1 
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Eritieara 
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in an indictment fot murder to charge that the accused did 
feloniously, wilfully, and of his malice afoiethought kill and murder 
the deceased, and in an indictment for manslaughter to charge 
that he did feloniously kill and slay the deceased {q) 

The name of the deceased must, if it is known or can be ascer¬ 
tained with reasonable diligence, be stated in the indictment, if it 
cannot be so ascertained the deceased must be described as *'a 
person to the juiois afoiesaid unknown ’’ (/) 

Neither muidor nor manslaugbtei can bo tiiod at qnaitei 
soBSions («) 

(V1.J Evult w e 

1189 Whete no body oi pait of a bod> has been found which is 
proved to be that of the person alleged to liave been killed, an accused 
person should not be convicted ot eitlioi muidei oi maiiblaughtei, 
unless theie is evidence either of the killing oi of the death of the 
person alleged to be killed In tlio absence of such evidence Iheie 
IS no onus upon the piisonei to account foi the disappearance 
or non-pioduciion of the poison alleged to ho di‘ad (/) 

1190 In mnrdoi, as in (•Ihei euiinnal (.iscs, a juiy may convict 
on puiely eacumstantial ovideiuo, but to do this tli(>y must be 
hatisfied not only that tlio ciicuinstaiucs vveie consistent with the 
piisoiiei having committed the ail, but also that the f.e ts weie such 
as to be iiicoiisistont with any othei rational com liision tlian that 
he was the guilty poison (a) 

1191 On an indictment foi muidei evidence of the existence of a 
bad feeling between the paities, oi of foimei thieats of violence by 
the phsoner against the deceased, or of othoi attempts made by him 
on the life of the deceased is admi'^sible to piove malice 

Evidence showing the commission hy tho accused of other similar 
murdois oithoi bofoio or after the death which is the subject of the 
ludictiuont, although inadmissible for the purpose of showing that 
the accused was a poison likely fioin his oiiniinal conduct or 
dial actor to be guilty of the oftence for which he is being tried, may 

(y) OlTonces a<;[ain8t tko Person Act, ISCl (24 Sc. 2‘j Viot c 100), r 0 Tbene 
provisions also apply to a coroner's iuqniMti<>n (/? v Ingham (Ibbl), 5 B A S 
2o7) 

(r) R V r/a>jfc{lS18) Eiisr & Rv 3ivS, R v (1643), 1 Car & Kir 

82, Rv /iirA< (1840), 2 Mood &. R 102 A bastard child riniiot be described 
by the name ol its mother, until it ba^i obtained it by reputation [It v Clark^ 
aupm , see also Jl v bnnth '18J3), 0 C & P lol R v Iloqg (1841), 2 Mood 
&R dSO, R V II i//t« (1645) 1 Den 80) Such a child, if unnamed, should 
be desonbod as ‘ then lateh before bom of the body ot A B ” (R v Ilngg, 
•upra), or ' a certain infant female child bum of tbo body of A B and of 
tender age, to wit of the age of two daj s and not named ’’ v I) afer<s (1648), 
1 Den 851)) And see p 335, ante 

(s) Quai ter Sosaions Act, 1842 (5 & 6 Vict c 3s), s 1 

(f) 2 Hale P 0 2«)0, R v //mJwiar^A (1702), 2 Leach, 569 R v Ifophnt 

e , 8 O A P 691 I ord Aumasn, C B , R v duia-ton (1862), 2 P A F 833, 

, 0. J. i and see p 378, ante 

(a) R T. Hodge (1838), 2 Iiew.C C 227, Aldkrbon, B , and see R v Gardner 
(1869), 1 F ft F 069 

(i) R rClewea (1830) 4 0 ft P 221 , R v Hagan (1873), 12 Cox, C 0 S67, 
AsicniBAid), J , R v II Mion (1879), 14 Cox, 0 C 346, 350, Cockburk, C J 
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nevertheleBB be admiasible to show that the act charged in the i 

indictment was designed and not accidental, or to lebut a defence Acts 
which would otherwise be open to the prisoner (r) t&foliring 

1192 Upon the trial of an indictment for murder or man- 
slaughter (d) a verbal or written statement made by the deceased 
person whose death is the subject of the charge ((-), although such 
statement was not upon oath and was not made in the presence of ‘**’^*^“ 
the accused, is admissible in evidence either against oi for(/) the 
accused, provided that at the time when such statement was made 
the person making it had an unqualified belief, without hope, that 
he was about to die almost immediately ( 9 } 

The question whether the deceased had such a belief in impending 

(c) H V Geerivq (I849\ 18 L J (N C) 21.'), PoriocK, t’R . A v iiarntr 
(1864), 4 F & F ol 6 , WiLii,'*, J , A’ v CtAton (187J), 12 Cox, C V 400, 

Archibald, J , JR \ Rwlen (1874), 12 Cox, 0 0 bM, laTsii, J , A v Jleftmn 
(1878), 14 Cox, C C 40, Lrsu, J (vrhoro tho death pro\od waM aubnnquoiit to 
the murder allegfod in the indictment), Muktn v A (} /ir Vrio ,SoulA Haiti, 

Q894] A C 67, 6 o, P <’ Tho riilingof MAKrnr, It ninl Wirni, It, m A v 
Wtnilow (1860), 8 Cox 0 C 397, to tho lontiuiy effect, is iiuoiiHiNtcmt vritli 
B V Ormng iujjta R ▼ Flatiuagaa (1881), 18 Cox, 0 C 401 Hutt, J, 

Makm V A -G of Xtie flovih HuAi, flu;>ra, and K v Hand, fUKMl] i K B .189, 

402, and cannot ho tieateci ns Lew In a enso of mamdiuightc'r from uegligenco 
Madle, j , rule cl til it c vidonc e of othc r iiiHtani^B of eithc'r tho itriaunor'H 
nogUgonco or of liiu carefulness, under other Bimilar ciiLumstancea woa 
inadmibsible (A v Whitehead (1818) 3 Car A Kir 202, bc'o, howctvor, R » 

(1807),.} CAP 616, where Lord J'h i KMioiiODciii, C J , appears to 
have adraitlod ccideni'o on hdialf of a mm midwifci of lus hkill and attention 
ou other occa-sions) It is mibniitted thit in riibos of iiiansbiiightor evicic»u>e of 
tbifl kind bhoulci be coiilined to tho priHoner’H gnnoral chunicter for Hkill and 
diligence, though ouch ecideiico ma\ Iki gi\cn hv porwins whom he nntj have 
attended (sc'o R \ I mg (1830) 4 C A P i‘>S 401, wliero twenty-niiin 
witnobses were allowed bv PsHK, J , tci give evidence Hint they bad boon 
patients of tbo prisoiur and were satisbod with his akill and chligonc^o) Koo 
also p 380, ante 

[d) And onI> in Bin h coBos {R v Mead (IS24), 2 A 0 60o, R v 

ffvhhtHSon (1S22), ibtd 60H, n , R v 7 fnt/d V A < 21 1 71 v Nrwtim 

(1869), 1 F .\.F t»41, 71 v //imi (1800), 8 (\.x, (’ C J(M), c’ C 11) Ah f« tho 
circumstnnifB under which the evidence of a wifnens who is diiigorouBly ill 
may be tiken before a migistrato and in the piewmco of the accuHod under 
the Criminal Law Amcuciment Ac t, lb(>7 (30 A 11 V'lct r 17), h 6 hvq jip 127, 

166 ante V d< pci^ilion irregularly taken, and thorcToro iiiadiniBsiblo unuf r that 
section, may neveitholobs be odmisaiblo as a dying dn<h.ra<iou [It v Clarke 
(1869), 2 F &F 2) 

(f) 8eo R V Mind 'end the other cnises eited in the last note An nxc^option 
was, howL>»r, luticle in A v Itaker (18{7), 2 McbsI and Jt 63, where, two 
persouH ba\ing be * n poisoned bj poison odmimbterctd on one occasion, upon the 
tnal of the prisoner for thp murder of one of them, Con man, J , admitted a 

_ dying declar itimi made by tho other 

(/) R \ .Scat/e (1816), 1 Mood & R 671, ( OL>anx>>. J 

(g) R V Jenkins (1869), L U 1 C P II 187, 192, 193 In thia cane 

Kelly, CB, cited and adopOxl obsemtions made bv jud^'ra m tho three 
following cases - R v Woodroch (1789) 1 TiOin h, 50o, hv RK, C B , “ evorv hope 
of this world gone ” , JR v Peel (I860), 2 F & F 21, WiL ES, J , •* settled hope 
less expectation of df ath ’ , R v Tiat/vard ^ C AP 16i, Tinoaf , 0 J , 

” any hope of recovery, however slight, renders the evidence of such d» c 1 iration 
inadmissible” following are authorities pnor to /f v Jenlim, supra 

R ▼ Wdbourn (1792), 1 Ticach, 503, n , /? v Ihnqler 2 I# «li, 661, R 

> Ttnckler (1781), 1 Kast, P C 354 , R v Qualter (1854), 0 CJox, ( <’ iJi,R r 
Fagent (1836), 7 (3 & P 238 where tho declaration was hold to Iw inadmuMible, 
be^UM at a’later period the deceased showed some hope of recovery 8o« 
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Cbiminal Law and Pboceduhe 


bbot 1 death as to make a declaration admissible as a dying declaration is 
Acts for the judge, and not for the jury (Ji) 

Inrolvliig A statement made m the first instance under such circumstances 

bodllj to lender it inadmissible as a dying declaration may be admitted 

as evidence, if it is afterwards repeated by the deceased or by 
some other person at his request and assented to by him under 
circumstances which would have lendeied it admissible, if it had 
been then made for the first time (0 

It IS no objection to the admissibilily of a dying declaration that 
it IS made iii answei to leading questions, though that fact may 
affect its weight as evidence (A) 


alao V Tayloi (IS'lh), J Cox, C 0 84, and Ji v J^ublard 14 Cox, 

C 0 585 in whu h last c iso Haw kins, J , declined to oxi'hido the decUration, 
heoauso tho dicoasod ultniwaids thought she would lecover, li v Arrington 
(18IS) 2 FjOw, r C 118, a V Mfqion (1840), 9 0 A P 418, R v Thomas 

(184 J), 1 Cox, C C 52 , R V /yrWtt. (1813), 1 Cox.C C 6 R v C'Arts^te ^1821), 

('lUiington, Ciiminal L iw 2J2 R v CV«Aw«(18 )J), 4 C A:P 544, R \ Ashton 
(1837), 2 Low C C 147 R v (1835), 7 0 il-P 187 Jt v Rfaney (\bol), 

7 Cox, C C 209, C 0 It ,R v (18>8), IP & P JS2, A* v MatKay 

(1888), 11 Cox, C C 14S, R v A'oresicr (l8flC), 4 P A. P So7 The following 

are later (uses than A v JtnLuia supra —R\ Onnan (18S1), 15 Cox, C C 1, 
Lusii, L J (whore the stiitoincut ot the deceased that she was suie she was 
going to dio was hold insiiilicuiit to render the declaration admissible), (oiupara 
J{ V Uuddnrd (1882), 15 Cox, 0 C 7 (whtie the doteisod laid “I am djing, 
look to my chddion,” and her declaration was udinitud by Hawkins, J ), R v 
Cowle (1*K)7), 71 J P 152 (where the deceased wud “I'm d-sin,;’* and the 
doclaintion was admitted hy GkaMUAM, J ) , and R t IbboU (1901), 87 J P 
151 (where the doLoased when in gicat ptin said ho\trul liinnH, 1 am d^iiig ” 
but ki NM l>Y, J icfused to admit tho dec 1 iralion), see also R v tbnnth (1887), 
18Caix, (' (’ 170, R V 17Cox,C 0 o03, It v A/osPr(1888), 16 

Cox C C 471, approved in R v Prm/(lOUOl, 2>T L It 878 Ini? v Admnnds 
(1909), 25 T Ij H 8 .>8, CCA, it was held that the deposition of a woman 
token when sho wns expected to ieio\oi, and on a chirgo of minsloiighter, was 
piopeilv admitted at tlio tual of tho jinsoner for the inutdoi of the woman 
vVitii ugud to the dying duliu ition of a child in U v Pt/u (1S29), 3 C & P 
698, PajiK, j , leluscd to admit tlii*t ot a child of four yeais ot age upon tho 
gioiiiid that it was impossible that it (.oiild have had that idea of a lutuie stite 
wliiih IS necessary to make such add laiutiou admissible Put u dy ing doclaia- 
tiou of a child of ten seais of a^o was held to have been rightly admitted in 
R V Rtrhus (1840), 2 Mood C C 135 

Tho fact that the deiiasod holiovod that his death was im])onding may be 
shown by st itomonts made by him at the time, or b> evidence that his jihvsical 
condition or the nature of the wounds iniluted upon him was such that he 
rauxt have bo believed (K v irooiAoiA (1789), 1 Ijeoch, '>00, R v «7b/iTw(1790), 

1 Liach, 504, a , A v Bonner (1834), 8 C A P 186, if v Cliarif (1862), 

2 P & V 850 , if V Morgan (1875), 11 Cox, C C 337) In the last-mentioned 
case, however, Hknman, J , appears to have lieen not without doubt as to the 
admiSBvhiltty of a declaration whit h depended only upon evidence of the latter 
CUBS See aIs>o R v Bedingfield (1879), 14 Cox, C C 341, 313, 344, where 
CtxucnuKK, C J , declined to presume a woman's knowledge of impending 
death, although hei throat was cut and she died in a few minutes after maLug 
the declaration, and see A v Curfii (1905), 21 T L Ik 87 

(A) R V llude (1816), 1 Stark 521, 523, B v Goddard (1882), 15 Cox, 
C 0 7 Hawkins, j , if v mutmarah (1898), 62 J P Til, Biobah, J 

(•1 R T Hfde (1872), 12 Cox. C C 168, Lush, J 

(A) JL V (1835), 7 0 & P 238, A v /SmtfA (1865), Le A Ca 807, 

612, C Q. Ik But in A V MitchtU (1892), 17 Cox, 0 C 503, Cave, J , 
refused to admit a written declaration in narrative form, signed by the deceased 
and taken down at the tune from her answers to questions, on the groond that 
both questiona and anowers ought to have been written down verbatim, and this 
rohng was followed by Bruce, in R. x Smith (1901), 85 J P 426 Ihe 
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The lapse of a considerable mteival between the making of the Scot i 
declaration and the death of the deceased doob not rendei it Acts 
inadmissible, if at the time when it was made he had the conviction involving 
of immediately impending death (2) ^iUIf 

A dying declaration by a peison who is by law incompetent as a hyoiy. 
witness IS inadmissible (m) 

Nothmg 18 evidence iii a dying declaiation which would not be 
evidence if the paity were a witness, what the dochnant says 
as to facts is receivable, but not what he says as to mattcis of 
opinion (n) 

1193 Statements by the deceased made immediately upon the Stotomenli 
occurrence which caused the death, but not undoi such oirciunstancos '’F <l»«eaB«d 
as would render them admissihlo as dvmg declarations, mav bo 
admitted in evidence as pait of the les qebttt, but the e\lent to which 
they Bie so adniissiblo is doubtful (n) 

] uliufra of OAVy, J , and Hkcik, J in llio two last-iuonlioniMl (usoh uj>p(iii (o 
conflnt with K \ gupia, oh tho doclamtion in tliut iiiho was obtainnd ii> 

questiuuB but w t<* ludin (h 1 into wilting in nurativo fuim (hop p|i (jIJ 01J ot 
tnoreport) In A’ \ (IttCi), 11 a L T Jo 88, I,awkanc 1 ' J , diaatnitod 

from7f V il/iftAi//(1842) 17Cox,t’ (’ 150.} Tt la Hubnuttodthut whoioa wnttpii 
derlnicitiou ib for any m laon of tins kind iiiadmissibb', tbo wntni of it, in giving 
ondincp, miy use it to refusu hia own reiolledum of thu qiiPhtiona wliuh «oiu 
asked and ot the anew cib given by tbo docousrd, although, if the dodurutiou 
itself would bo evulonco it must bo put in and Hocondarv evidoiico of its (nn* 
fonts cauuot be giv(.n (7! v 7roid<r ^l722), 12 Vm Ab' il4, li v (}ny{\hio), 

7 C A: P 2i0, ( oiiiKlDor, J) Thofuit tint tho diirijsid knnu of tlio nt.ir 
approach of death need nut appear from tbfi uritten iledii ifiori but inu} be 
proved all (7f v //Mnt(lSJ7) 2 fox, O f’ 2)4, I’oiioCk, < I!) 

(/) 7f V Ihrnadut i (1%4), 11 Cox, C (' lib Hui ll, J (wlieie iheio wiiH an 
interval of thrto wotks) , and see 7f v Mutltii {\S1\) 1 Ijow C U 74 

(ni) tt V Jhumnumd (178-1), 1 Leaoh, J.i7 As to whit witnessia aio 
incompetent, fit o p 400 ante 

(n) R V belUra (1741)), Cainngton, Cnininal I aw, ‘2«{) 

(p) In 7f V /''usfer (lbJ4), 0 (J AP JJu upon an iiidit tn t for mansiaiigbiiT 
by funous driving, GUBNiV, 11 , and PiiihJ- J , udinitltd t vidonte n atiifo- 
meat made by the deceased in tlie aliseiiie of tho jni'-tixr to n jhihoji 
unmodiatoly aftoi tho at I ident ujiou the aiitboiif > of 4»t-<u)/v Amnfitid {/ord) 

(1803), 6 East, Is*), 141 seo also /Ao/w/wo) v '/’xvinno/i (lip'li) Skin 402 In 
R. T Lunnt/ (18)1), b tax, C 477 (Ir ) taso ol mnidti), Monahan, f’.l , 
admitted evidence of a staleinent made by the d**t t a^t d 1o the fiiHt imisori who 
saw him after, though appiiently not immediately aftoi the blowa whioh 
caused leatk In R r litdinqfirU \\%VJ\ 1* t'oK, 0 0 Gl (niiutlt?;, it was 
sought to put in c\ idonte i state inent made bv tho tlei < ast il who t iino sudtlenlv 
into a room with her thioat cut from a room in which she had ]u«tlpft tlio 
prisoner, who also had his throat cut, Cot KitriiN, (‘J rtfuHtd to admit tho 
fitatemont as it was not pait of anything done, oi anything said while Homo- 
thmg was being done, but sohiething said aftri the act w is done , but as to thiH 
decision see 1 Taylor on Evidence, 10th od , 412, n In 7f v (Jndtlard (1882), la 
Cox, C C 7 (murder), Hawkins, J , refospil to admit an pait of the rta <jf»ta> a 
statement oi the detonaod ns to who inllitb 1 tho mortal injtmes upon her, 
although made ten minutes after thej were uiflicted, hut he afterwards 
mlTTiittail statement as a dying declaration, oa the deceased had also at tho 
■ame time said she was dying 

A statement made by tho deceased before the injury causing the death may 
he to prove his condition of health at the tune of the statomt nt (R v. 

Johtuon (1847), Aldei'SOX. B , iB v OloaUr (1883), 16 Cox, C <’ 471, 478, 

CilAiLLEa, J ), or where it is made m the course of the office or buHiness ol the 
deceased (72 t PucMey (1873), 13 Cox, C C 293, Ltrsn, J , in which cnee the 
deceased -was a pohee officer, and the statement admitted was a verbal report to 
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BBOT. 1 
Acts 
Involving 
bodily 
InJniy. 

Verdict. 


PuDlshtncnt 


Woman 
plead lug 
pregnancy 


Suicide. 


Cbiminal Law and Procedure. 

(til) Verdtei and Pumthment 

1194 Upon an indictment for murder the jury may convict of 
manslaaghterCp), if there IS anything m the evidence to rebut the 
pi and facte presumption of murdei (q) 

A person tried for the murder of any child may, if acquitted of 
that offence, and if the facts so wan ant, be convicted by the same 
jury of concealment of the birth of the child (7) 

]f two or more peisona are jointly indicted for murder, the court 
may order separate trials, if the justice of the case so requires (s) 

1195 The punishment for muider is death, and the offender 
must be executed and buried within the walls of the prison where 
he 18 confined at the time of execution (t) 

1196 The punishment for mansl.uightcr is penal servitude for 
life or for not loss than three years, 01 imprisonment with or with¬ 
out haid labour for not more than two years or a fine with or 
without such penal servitude or imprisonment, the offender may 
be loquiied to find sureties for good behaviour (a) 

1197 If a woman is convicted of murder, she raav, when called 
upon after judgment to say whv execution should not follow on the 
judgment, plead that she is quick with child (i>) 

Sub-Seci 2—feiiuirfe 

1198 Suicide 18 self muidoi by a jierson of sound understanding 
and of an ngo suHk lent to be com icted of murder It is a felony at 
common law If a coionei’s jiiiy finds a veidict of suicide in 
respect of any peison, the coiunci is to give diiections for the 

liH siipoiKir as to whoio ho was about to go) , but not whno it is a stitomout 
of intention, notinudo by tbo demised in Hit tonrao of duty (A \ WamuiK/ht 
(1S7&), Id Cox, C 0 171, CocKiUiiiv, C J , and seo li \ l‘miL (1S71), lAni 
172 II, Jlovirr C J ) iioi wlicro it w <i si it* nii iit is to the poison by whom, 
or the mniinni m wliidi, (oitum svinptouis were tuustd (A* t (rlo$ter, nupra) 
800 nisi /t V 2 Car A. Kir 216, 21S, and E v J/nrsJard, 

ineiitioind by llA■WKl^8, J m R v Rouhiini b2 J P 46^ In A v 

hduaids (1672), 12 (. ox, C C 23U (murder), Qi viN, J , admitted ovidonte of a 
stattMiiout made by the docoased eis'ht dms befoio the murder aa to throate 
whi(h she said the ptisonor had used towards hoi —»fd quare 

(p) R V (1012), 9 Co Rep 01 h, 07 b f{ v (Jtetnuood (1857), 7 

Cox C G 404, and of tho common Ivw mi-doim im'ur of an attempt to commit 
imirdoi (Ciimiual Procedure Act, I 6 . 1 l (11 i& l.i^iit c 100), a 9, and see 

p o‘),i, po^t) 

(</) li V l/iifowry (1661), 9 Cox, 0 C 0, li vies, 3 , R y Ftmih {1919), 14 
Co\. C 0 126 

(fl OtVem t s agaiiiat tho pel son \it, ISOl (21 A, 2n ViCt c 100), s 60, see 

p 60S, jHint 

(«) R V ./oiA’i'ii (I8')7) 7 Cox C 0 157, llKAWWhii, B , where the prisoiieA 
had made stah^ments iniplnatiiig oath othoi 

(tj CiTencis against the Poison Ait, 1801 (24 & 26Yitt c 100), as 1,3, 
Capital runishinent Amendment Act, 1808 (31 A, 32 Vict r 24) as 2, 6 , and 
BOO ■ 3 as to the holding of an inquest u{ion the body As to punishment of 
persons undtr sixteen, see Children Act, 1908 (6 Edw 7, c 07), s lOJ, and 
p 420, anf- 

(а) Offoucee agtunst the Person Act, 1861 (24 & 25 Viot o. 100), s 5, Penal 
Benitudo Act, 1691 (n4 A. 65 Vlct c 69), e 1 

( б ) Tins mU'.t nppxn ntlv be alleged by her, and not by her counsel (R v 
//ani (1847), 2 Crt\ C r 201 Erie, J) As to “ quick with chdd,'’see Taylor, 
hlodical Junsptudence, nth ed , IL, 39, and as to the pLa, see p 375, ante. 
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mterment of such poison in a churchyard or other burial ground (r). Skit i 
The rites of Christian burial are not authorised to be pei formed on Aoti 
the mterment of the remains of a pei son who has coniinitted suicide, involTlng 
unless the deceased is shown to have been non (ompot menttt at bodUy 
the time 

An attempt to commit suicide is a common law misde* 


meanonr (d), punishable by line or imprisonment without hard 
labour 

SuB-Srcr 3 —Jtti’mp/s to Murdrr 

1199 It 18 by statute (r) a h-lonj to admiiiislor or cause to be Admintater 
administered to or to bo taken by any pei son any poison oi othoi 
destructive thing (Oi oi bv any means whatsooior to wound oi to 
cause giieious bodily haini to any person iq), with intent in any of 
such cases to commit miiidei Tho indictment must allege wliat 
substance was administered and that it was a poison oi adestiiicLivo 
thing (/i) 

The punishment foi this oflFence is ponal soivitiide for life or (or 

(c) Intormontfl (folo do po) A<t, (-1) A 40 \iit i l‘») h 4 Sie 

titles Couo>FKs, Vol \1JI p hum vn ami Cm MAllo^, Vol III, 

p 561 

(d) Ji V Doody {IHoi) C C 401 If the d( fuidiut was diuuk ut llio tiinn, 

his oruTikozim though no ovchho in itself, is u in itoiial luct to l>o (oiisidonxl 
by the 3 Ui> in deciding \ihuthnr ho really iiitcmbd t > d< stioy liimNeif {tbid ) 
buicido IS not miirdoi viithiii the iiiraniiig of tho (Hbiidis ugunst tho j’oisun 
Act, ISbl (J1 A 2o Vict L IUO 3 and tlio uttonijiL to (.oiiiiiiii itisth* mforotiiahle 
at quarter sfssioiis (/.' \ Jiuryt m {IH t2\ JJ Ij J (V ( )5>, (' (J It) As to an 
agreiment or int it< ineiit to coinunt huh ido, ai e p 67 t, nutf 

(e) Offontes against tho Tersoii Att, ISOl (Jl A 25 ^Kl v 100), s 11, uni 
SCO p 610, note ^o), past 

{J) To constitute the adminihUring lluio 11 ( 1(1 not he a manual dilnery to 
the iierson lutondf d to bo poiVHind , it is suIIk iciit that * on is ]ii(>])ui(d and 
mteutionalh left 111 a plaro whrio ho isoiild im lik( Ij to iko it (// v Jlatley 
(lb{0),40 AT {(>0 J’utK, J , /.’ \ 5 Cox ( ( If, WiuiiiMAN, J ) 

If the poison is tikin b} somu p(isou lor nlioin it nas not intoiidud, this 
IS an adinmihtrition to the peisou who h IS ac tually tak(<ii it ill v /cuts (1S|)), 

60 AT Ibl, (Jlim!.\, It ,/f V VkW (18IO\00 A P 160, Ann iHo\, JJ), 
see, howeior, R v Ityan (1810), i Mood & K 21 i, ui which Pakkk, II, doubted 
tho conectnessuf tho ruling in R ▼ 1 iwi», tufira 

(y) Ah to wounding, see p hOO past, us *0 grx votis bodily harm, p 6()1, 
jmt it 18 not necobsary that tho wound sh mid Ikj near a > ital part or of a 
dangoious nature likely to cause death (A v Oriffdh (1824), 1 tf A P ‘2()S, 

Pauk, J ) But there must be a positive intention to muidor, and it is not 
Bufficient that if death had losulted, tho prisoner would have been guiltj of 
murder, unless bo actually intended to commit that <rimo (R v CruM (1818), 

6 0 A P 541, PatTFSOV, J , R \ Jonra (1840), 9 C & P ‘258) 

(A) R V Povlra (1S31) 4 C A P o71 If a substanco poisonous in itsrlf is 
admuusteied with intent to murdor, tho offence is couiinitted, although owing 
to a mistalie of the prisoner the quantity udinmistered, or tho form in whirh it 
is administered, is such as to render the substance innocuous (/( v i’lndtray 
(1850)4 Cox, C C 84, C C E.) In v Vadman 0826), 1 Moo'l ( U 
114, it appears to have been held by tho judges that there was noadiniuis- 
trahon. imless some of the poison was swallowed, and that taking it into tba 
mouth only is not enough to oonstituto an adminuitaation, but the reports of 
this case and the statement of Park, J , u £ r Harky, auvra, as to his reed* 
lection of it do not altogether agree, and in £ ▼ WuJfard 14 L J 116, 

Winu, J , cI«M »l iowl to follow it In any sudi case also the prisoner could now 
1 m convicted of attempting to admiaister under s. 14, see p 6y4, 
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Sect 1 
Acts 

involving 

bodily 

Injury. 


Infliction of 
Injury with 
intent to 
nurder 


not loss than three years, or imprisonment with or without hard 
labour for not more than ten years (t) 

1200 Anyone is b> statute (A:) Ruilty of a felony — 

(1) Who by the exjilosion of gunpowder or other explosive sub¬ 
stance destroys or damages any building with intent to commit 
murder (1), 

(2) Who sets fire to any ship oi vessel, or any part thereof or any 
part of the tackle, R])p.ii el, or furniture thereof, or any goods thei ein, 
or casts away or destroys any ship or vessel, with intent in any 
such case to commit murder (in), 

(3) Who attempts to administer to or attempts to cause to be 
administered to oi to be taken by any person anv poison or other 
destructive thing, or to shoot at any person, or by drawing a trigger 
or in any other maimer to attempt to discharge any kind of loaded 
arms («) at any person (o), or to attempt to drown, suffocate, or 
strangle any pci son, with intent in any of such cases to commit 
murder, whether any bodily injury be inflicted or not(p), 

(4) Who by any means othoi than those specified above attempts 
to commit miirdi i ((/) 


(i) Oiliirucs af»ain«jt tlie I’trson Act, 1801 (24 A ‘il Vut c lOl)', s II (hce 
alao BM to attoui].ilui>i; to admiinfltcr pomon, b 14), Ponil biivitiide Act, lo91 

i 6i A. ,M Vut ». 00), B 1 Theso offencea are not tiiable iit qunitci snssious 
Quarter Sf<8ions Act, 1842 (o & 0 Vict c JS), b 1) As to other attompta 
BOB tn/ta 

(A) Ibtd , BO 12—15 
(0 lhul,6 12 
?yn) Tb\d , 8 1 I 

(n) (liiiiB, plBtol^ OI other anna lotidid in the bnrol with gunpowder or any 
nthei oTploHivo Huhstance, and ball, nhot slug, or other doatructive material, aie 
dicmcd to he loaded aiiiifl within the meaning of the Act, although the 
attempt to dischaige the unino mav fail from want of proper piiming or fiom 
any other tauhe (tint/, s 11) A revolver loided in Bome of its chambers is 
a loaded aim withiu the meaning of a 14, ilthongh when the pnsoner pulled 
tho tugger the hamin'T fell on an unloudod chamber [It v Jathon (189U), 
17 Co-^, 0 0 104, Chakles, J) A box oi ein cont uning explo-Jives and 
detonators is not a “ loaded arm'* within the meaning of the section (R v 
Mouutfurd (1815), 7 U A P 242, WicrrsMs, J), but the offender will be 
puninhable upon an indictment undoi b 15 (see injra) , see as to explosions caused 
11 } such means, p 603, \>o8t 
(o) As to attempts to Bhoot see p 000, j*o»t 

Ip) Oflen^B against the Person Act 1861 (24 A 25 Vict c 100), s 14 Wlieio 
the pnsoner shot at a person mistahiiig him for another whom he mtended to 
kill the indictment alleging the intent to be to jiurder the former, and the 
juiv found that the pnsoner hid no intention to murder the person killed, a 
verdut of acquittal was untcred [R v JMt (1836), 7 C A P 518) , see also 
Jt V dan >•(18371, 2 Mood A11 40 , if v Smtth (1856), 7 Cox, 0 C 51, OCR) 
l^e indictment mav’, theiefore, allege only a general intent to murder 

(q) Offences against the Person Act, 1861 (24 A 25 Vict c 100), s 15 The 
other moans s]>e(ihed in this section only include methods of uttemptmg to 
commit muidor which aie ndt tju^dem generu with the means mentioned m 
BS 11, 18, 13 and 14 (ff v Broton (18S3), lOQ B D 381, 384 0 0 H) An 
attempt to commit suicide is not an attempt to commit murder under this 
eection, and it remains a common law misdemeanour (R ▼ Burgt$$ (1862), Leu A 
Oa 258, 0 0. B ) In JZ r Jhnovan (1850), 4 Cox, C C 399, where a woman 
had been injured by lumping from a window to avoid the nruoner’s violence, 
Axdbrsox, jB , hell that the pnsoner oould’not be convicted of attempting to 
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The paniahment lor any such offence is penal eerviUule for 
life or for not less than three jears, or imprisonmeat \(ith or with* 
oat hard labour for not more than i\\o 3 ears (n) 

Sib-SbcT 4 —< anajntaij/ to Munler 

1201 Anyone is by statute (6) guilty of a lnl^^^e^neanonr (1) who 
conspires to murder any person, whether a Biitish subject or not, 
and whether within the King’s dominions or not, 01 ( 2 ) who «>ohcits, 
encourages, persuades or endeavouis to persuade, or juojiosos to 
anyperson to murder any othei ]) 0 ison, whethoi a Bnlish subject 
or not, and whether within the King's dnininiona or not 

The punishment is penal soivitinlo for ten veais 01 for not loss 
than three years, or imprisonment with or without hani labour for 
not moie than two 3 'ears (0 

Whoio an agieemerit to nuiidei is piovod, it is not necessaiy to 
show that the conspiiatois weio aguvd as to tlie exact raeaiiH of 
accomplishing thou end (d) 

Persons jointly indicted for thisofTemo miy bo tiled Hcpaiately, if 
the couit so diiects, and if in sucli .1 case one is eonvuted the fact 
that the others linve not ^ot boon tiled is no ground foi postponing 
judgment upon the one convicted (») 

1202 Anal tide 01 letter m anew spapei maybe an incitement to 
muider within the meaning of Iho Ofleruos aguiist the Person Act, 
1861 (/), tbougli no paituuliu poison be named, if the iiicitation is 
directed against the members of a pailiciilai elass((/) 

The communication containing the mcitomont or endeavour to 
peisuade must be proved to have reiw lied tho jioison iiiteiuh'd to be 
incited, but it is not necessaiy to show that liis mind was affected 
by it(/i) If Ibo coramunuation cannot be pioied to have roiwbed 
him, the accused may be convicted of the common law inisdonieaiiour 
of an attempt to commit the ciuiie (i) 


muider her, unlC'^B tho jurv weio Hilislcd that ha ih'iihIhI il thu (imo to in iko 
her jump out, Blo aa to •mch cums p ol2, anii, and Itio authoritiiH thue 
cited 

(a) Offeupos agaiust the Person Ait, 1801 (21 A So \iit i 100^ ss 
Penal Semtude Act, 1891 (54 & .W Vut c 69; s 1 Thia iflemo is not tiiable 
at quaner sessions (duartwr t'csnion*- Act, IKIJ ( i A, 6 ^ uf i iS), b 1) 

(o) Oflenoos against the Peicoii Ait, 1861 (J1 A 2 j Vict c lOU), s 4 
(c) Jbtd f Penal hervitiido Act, 1891 (51 A Ji Vut <■ 69), b 1 Thisolhi.ie 
18 not tnablo at quartei (Qaartor Si s-koh Aft, 1842 (5 A 6 Vict c ii/, 

^ 1 ) 

‘d) R T BanU (187'i), 12 Cox, C C 391, 19S, UCAiV, J 

e) R V AAearne (18 >2), 6 Cox, C 0 6 C' C Jl (li audscopp 2h4,ol)2, artle 

'/) 24 A 25 Vict i 10(1, s 4 

'g) B y Moat (1881), 7 4 B D 244, C 0 B , B y Antontlh (190 0. 7® 
_ P 4,PHlIiUMCaE, tl 

(A) B T Fox (1870), 19 W E 109, C C H (Ir), il y ATraiwe (1902), 66 
J r 121, Lord ALVEEaxoNE, C J 

(0 R V Kraute, aupra, and see B y Ranaford {1874X 13 Cox, C 0 9, 
G C ^ In the case of a newspaper tne production of a copy publithod by the 
and purohaa^ from mm or hu agents » some eyid. 'O that the 
inctteniaiit reached persons intended tu be mated {JS, y M^Corthy, 2 1. XL 

14 ^ 
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Sra-BEOT 6 —Threatening to Murder 

1203 Everyone is by statute {k) guilty of a felony wbo maliciously 
sends, delivers, or utters, or directly or mdirectly causes to be 
received knowing the contents theieof, any letter or writing 
threatening to kill or murder any person 

The punishment for this offence is penal servitude for ten years 
or for not less than three years, or imprisonment with or without 
hard labour for not less than two years (1) 

SuB-Sncr 6 .—Viocunnq Ah/rtton 

1204 It IS a felony by statute (m) (1) for any woman with child 
unlawfully to administer to herself any poison or other noxious 
thing or to use any instrument or other means whatsoever with 
intent to procure her own miscariiage, or (2) for any person to 
administer to or cause to bo taken by any woman, whether she be 
with child or not, any poison or noxious thing with intent to 
procure her miscairiage, or to use any instiument oi other means 
with that intent 

1205 If a woman takes a snlistance which is in fact harmless, 
believing it to bo a noxious thing and with intent to piocure her 
miBcairiage, she is guilty of the common law misdemeanour of an 
attempt to piooure aboition (n) In order to constitute the statutory 
offence the thing supplied or admimstered must be pioved to be 
noxious (o) 

The quantity of an otherwise noxious drug may be so small as to 
take the case out of the statute (p), and a large dose of a drug which 
18 haimless when taken in small quantities may be a noxious thing 
wiihm the meaning of the statute (q) 

If a poison piocures poison for a woman with intent to ptocute 
her miscairiage, to which intent she is a paity, and she does in fact 
take *t, though in his absence, he may be convicted of the felony of 
causing it to be taken by the woman, and not merely of the 
misdemeanour of procuring it with that intent (a) 

A woman cannot Lie convicted of administeiing poison to herself 
with mtent to procure her own miscarriage, or of procuring poison 

(A) Offences against the Person Act, 1861 (24 & 25 Tict o 100), s 16 To 
pat a letter containing threats to murder in a place where it is likely to be seen 
and read by the person to \i horn it is diiected is a sending or uttering of the 
lettei witbm tbe statute {R v Jones (1851), 6 Oox, 0 C 226, jw Pattmon, J ), 
so also IB the delivery of the letter to another to be posted {B y Qirdwood 
(1776), 1 Leach. 142) 

(1) Offences against the Porson Act, 1861 (24 & 25 Yiot o 100), 8 16, Pene^ 
Servitude Act, 1891 (54 & 55 Yiot. c 69), s 1 This offence is not excluded 
from the lunsdiction of quarter sessions (Quarter Seaeions Act, 1842 (5 & 6 
Yxet c. 88), B 1) 

(i») Offences against the Person Act, 1861 (24 & 25 Yict c 100), s 58. 

(«) R r Broton (1899), 63 J P -790, Darunq, J 

(o) B V Jeaace (1862), Le A Ca 220 

(|,) B V. Perry (1847^ 2 Cox, 0 0 223 

(?) B, V Cramp (1880\ 5 Q B D 307, 0 0 B , see. however, B v. 
Hmnah (1677), 13 Cox, 0 C 547, decided under Offences against the Person 
Act, 1861 (24 & 25 Yict c 100), s 24 

'a) B T IfiMON (1856), Bears. A B 127. if v Farrow (1857), Deoitt A B. 
164. 
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with such intent, unless she be in fact with child But though she Bbct i, 
be not pregnani she may be convicted of conspiiacy to procure Acts 
abortion (b), or of aiding and abetting others in committing the inTohing 
felony of administering poison or some noxious thing to her with bofily 
intent to procure her miscarriage (c) I niuiy . 

To prove the intent with which the noxious thing was adminis* 
tered or the instrument used, evidence showing that the prisoner 
had on previous occasions used similar means with the avowed 
intention of procuring abortion, or that he or she had previously 
admitted having often done the same thing, is admissible (d) 

The punishment for such offence is penal servitude for life or 
for not less than thiee years, or imprisonment with or without 
hard labour for not more than two yeais(«) 


1206 Eveiyone is by statute (/) guilty of a misdemeanour who Procuring 
supplies or procures any noxious thing, or any instrument oi thing 
whatsoevei, knowing that it is intended to he unlawfully used with *^^*°** 
intent to procure the miscarriage of a woman, whether she be with 
child or not 

A person who supplies somethmg which he believes to be 
noxious for the puipose of procuring miscarriage cannot be con¬ 
victed of this misdemeanour, unless it is shown as a fact that the 
substance in question is noxious for that purpose (q) If he knows 
the article supplied to be haimless, he cannot be convicted of 
inciting the woman to commit an offence against the statute, 
although he knows that she will take it in^ the belief that it is 
noxious and with intent to procure abortion (h) 

The fact that medicine supplied by the accused is followed by 
illness and a miscairiage is evidence that the thing supplied is 
noxious (i) 

The offence of supplying a noxious drug is complete even if the 
intention to use it for the purpose of procuring abort on exists only 
in the mind of the person supplying it (a) 

The punishment for this offence is penal servitude for not mote 


(fc) B V Whitchurch (1890), 24 Q B D 420, C C. B, 

(c) R V Sudett (1908), 72 J P 428, OCA 

yt^ R y Bond, [1906] 2KB 389, 403, 417 But Ruch. evidonco should be 

admitted with ereat caution It should only bo admitted where the pnsoiinr 

haa Bug^sted that the administration of the drug or the use of the instrurnerit 
was legitimate or accidental on his part, and not where the defence » a denial 
of the act itself And proof of only one other similar case, without any sjional 
connection with the case chafged in the indictment, ought not to be admitted, 
tlie object of endenoe of this kind being to prove a systematic course of conduct 
by the prisoner in such oases and so to negative the defence that his action on 
the particular occasion was legitimate or accidental (ibid ) See also pp 
689, ante 

(e) Offences against the Person Act, 1861 (24 & 25 Yiot o 100), s 58, 
Penal Servitude Act, 1891 [34 & 55 Yict c 691, s 1 This offence is not 
tnable at ijuarter sessioDS (Quarter Sessions Act, 1842 (5 ft 6 Yiot c 38), 
■ 1 ) 

(/) Offences agunst the Person Act, 1861 (24 ft 26 Yiot. a 100), s. 63. 

(yl A V laaace (1862), Le ft Oa 220 

(A) i* V Brown (1899), 63 J P 790, DaBuira, i, 

(t) R V HMu (1873). 12 Cox, O 0 463,467. 

(a) R V BiUman (1863\ Le ft C&. 343. 
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than five nor less than three jeais, or imprisonment with or without 
hard labour for not more than two years (b) 

Sub-Sect 7.— ConcecJ'ment of Birth, 

1207 Where a woman has been delivered of a child, it is by 
statute a misdemeanour (c) for any person by any secret disposition 
of the dead body of the child to endeavour to conceal the birth 
thereof, and it is immaterial whether the child died before, at, or 
after its birth 

The maximum punishment for this offence is imprisonment for 
two years with or without hard labour (d) 

In order to constitute this offence a woman must have been 
delivered of something which may properly be called a child, and 
not the luifoiraed subject of a premature miscarriage (e) The 
(hild must 1)0 so far developed that in the ordinary course of events 
it would have had a fair chance of life when boin (/) 

There must be a concealment of the fact of bath, earned out by a 
secret disposition of the body {(j), and this implies some act of con¬ 
cealment (h) Proof that a woman still had the body of her child 
m her possession, though about to dispose of it (i), oi that she allowed 
others to take away the body, unless it was at her request or with hei 
piivity (/i), or that she meiely denied that she had given birth to a 
child (/}, IS not bufiicient to support a convution for concealment 
There is a concealment when the child is placed wheie it is not 
likely to bo found, and the most complete exposure of the body in 


(ft) OfTt'tues af;aiiiflt the Porflon A(t, 1861 (24 A 2o Vict c 100) s 59, Penal 
Soivitndo Act, 1891 (51 &. Viot c 09), e 1 Thia oiTeuce is triable at quarter 

SOsSlOIlR 

(t) OITencPR against tlie Perioii Act, 1861 (24 A 25 Vict o 100), s 60 
l<t) Ibid The deft iidaiit may bo fined ana oidoied to hnd suietiesfoi good 
lirhavioiii {thid , s 71) This otfenoo is not triable at quarter sessions (Quarter 
i>ossioiis A< t, 1842 (5 A, 6 Yn t c 5181, s 1) 

(r) n V //tiwirt (1866), 4 P AF 1101 

If) It has been sau* that although no specific limit can be assigned to the 
pniind yihou the chance oi life begins, it may perhaps be safoly assumed that, 
111 the case of a child i»huh has boon less than soien mouths in the womb, the 
great piobability is Iha^ it would not be born alivo (A v Brrrtman (1854), 6 
('oy, U 0 J88 , but see Jt v Cotmrr (1804), 9 Cox, C C 506, wbeie Mautix, B , 
held that a foetus not bigget than a man’s iingei, but bavin" the shape of a 
child, might be a child within the meaning of the s'atute) In this case the 
woman had been confined in the fourth or fifth month after pregnancy, and 
M AHiiv, B , expressed the opinion (at p 507) that os soon as a foetus which had 
the outward appearance of a child was bom, the offence of concealment of birth 
could be committed, and see Stephen, Digest of Cnminal Law, art 256 It is 
submitted that the question of whether that which was concealed was the dead 
bwly of a child ” » m each case a question of fact for the jury o 

(o) B y Boaenhrrg (1906), 70 J P 264, where the child’s body was on the 

bed on which defendant lay, it being ooveied with a petticoat, an acquittal being 
directed. Compare R v Peiry (1855) Deare C U 471, where the defendant 

E at the body under a bolster on whiob she put her head, the conviction 
sing npheld 

(A) R V Dtrham (1843), 1 Cox, 0 0 56, where it was held that the fact that 
the defendant had left tho body m a pnvy where she said she had been confined 
was no evidence of concealment. 

(«) R V BntU (1837). 2 Mood & E 44 

(A) B T Bdto (1871), 11 Cox, O 0 686 , A V (1836), 7 C A P M4, 

B V Bird (1849), 2 A Sjr 817 , B ▼ Skelton (1850), 3 Osr A Ear 119. 

(0 B. V, Tumtr (1889), 8 0 A P 756. 
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A secluded plaee where it would not be likely to be found may be a 
concealment (m) But leaving it in a street, though it may amount 
to a public nuisance, is not a concealment of birth (n) 

The secret disposition need not be in a place where it is intended 
finally to leave the body, a temporary place of concealment is 
sufticient(o) 

The dead body must be found and identified as that of the child 
the attempted concealment of whose biith is alleged (ji) 

A person does not commit the offence of endeavouring to conceal 
the birth of a child, if such person puts it while it is still alive in a 
place of concealment, even though it may subsequently die ( 7 ), but if 
such person latei 011 visits the place, and, finding the child dead, 
leplaces the clothes or other things with which it was concealed, 
sliG commits this offence (r) 

The offence does not consist in the concealment of tho bath of a 
child from any particulat individual, but in such a concealment as 
would keep the world at laigo in igrioiance of the bath (?) 

1208 An indictment foi concealment of bath must specify tho 
pat titular act of concealment chaiged (1), and must allege that the 
child the concealment of whose bath is chaiged was dead at the iiuio 
of the concealment (a), but need not specify whothei the child died 
at or after bath (b) 

It IS a question of law for the ]uclge whethei theie is evidence 
that the place where the body was put was such that the body might 
have been disjiosed of theie so as to conceal it It is foi the luiy to 
say whethei the body had in fact been so disposed of by the 
defendant, and with intent to conceal the birth (r) 

1209 If any peison tiied for the murder of a child is acquitted, 
the same jury w'hich tried the prisoner may find, if ii shall so appear 
in evidence, that the child had lecently been bom, and that the 
ptisonei did,by some sc cnet disposition of its dead bo'ly,endc*nvonr to 
conceal its birth, the pi isonei ma> then be sentenced, as if he 01 she 
had been convicted uj)on an nidicUnenfc for concealing tho I nth (d) 

(■>«) n \ 7iMii/T?(lS70 LI! 1 (' (’ 1! Jll, M'fc also/! v hlnp {1801), 9 
Ciix, C 0 flo9,7l V Cw&(1870), 11 Cox. C C CtJ*. « v ItoHLnhnq (19lKi), 
70 J P 264, iZ T (Jiurgt (l^fa«), 11 Cox, 0 0 41, A’ v H^aterage (1846), 1 
Cox, C 0 318 

(n) Jt V ClarL (18S3), 15 Cox C C 171 

(o) iZ V Perry (185d), Dears 0 0 471 

(j<) JR V WilltamB (1871), 11 Cox, 0 0 684. Montague Smith, J 

fy) B V Jtfoy (18b7), 10* Cox, 0 C 448, C C E , but, according to the 
• cucuinstanceB, the woman would be guilt} of murder or manslaughter, or of 
cruelty to the child 

S r) A V Hughei (1850), 4 Cox, 0 C 449, Loid Campijejl C J 
») A y Morru (1848), 2 Cox, 0 0 489, CociVCAN, i , It y Htgley (1830), 

! &P 366 

(f) S V JIowmH (1810) 2 Mood & R 292 
(a) £ T Davu (1829) d Bussell on Crimes, 167 

Ih) £ V CcwAead (1845), 1 Car A Eir 623, A v Turner (1839), 8 G 4.P 758» 
(cj £ V Clarke (1866), 4 F & F 1040. llAOTijr, B 
l<l) Offences against the Person Act, 1861 (24 & 25 Tick c 100), s 60 
appliM although the pnsoner has only been taed on a coroner’s inquisition, and 
not uMu indictment (A ▼ Maynard (1812), Buss & By 240, ubere the grand 
jury bad iguoiod the bill of indictmoui) , 
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Sob-Sect 8 —WouR< 2 t»^ etc with intent to Matm etc 

1210 Everyone is by statute (e) guilty of felony who by any 
means whatever unlawfully and maliciously wounds or causes 
grievous bodily hatm to any person, or shoots or attempts to 
(Iibcharge loaded aims at any person, with intent in any of these 
cases to maim, disfigure or disable, or to do some other grievous 
bodily baim to any person, or with intent to resist or prevent the 
lawful apprehension or detainer of any person 

The punishment for this offence is penal servitude for life or for 
not less than three years, or imprisonment with or without hard 
labour for not more than two years (/) 

12U In Older to constitute a wounding there must be an injury 
to the person by which the tikin is broken (ff ), the continuity of the 
whole skin must be severed, not merely that of the cuticle or upper 
skin (/<) The skin severed need not, however, be external (t), but it 
18 not sufficient to prove merely that a flow of blood was caused (A.), 
unless there is evidence to show wheie the blood originally came 
flora (0 

It 16 not necessary that any instrument should have been used, as 
iiijuiy caused for instance by a kick may be a wounding (m) 

An injury may amount to grievous bodily haira without being 
oithoi perniauent oi dangerous, if it is such as seriously to interfeie 
with comfort or health(n), but some grievous injury must have 
been caused to the body itself, either with a weapon or without a 
weapon, as by a blow w'lth the list or by pushing a person down (o) 

By loaded aims is meant any gun, pistol, or other aims loaded 
111 the bariel with some explosive and ball, shot, or other destructive 
mateiial, although the attempt to discharge such gun etc may fail from 
want of proppi piimiiig or any other cause (p) The tugger need not 
actually be pulled in ordei to constitute an attempt to discharge (q). 

If tho act charged is unlawful and done wilfully and intentionally, 
and without any circumstances to justify it and take away its 
ptt/nS facie chaiacter of unlawfulness, it is malicious (i) Malice 
against the individual actually injured is not essential, general 
malice, t c , an intention to do an unlawful act, is sufficient (s) 

(e) Offoncos the Peiboii Act, 1801 (J 4 & 'lo Yict c 100 ), s 18 

(/) Ibid , Peuol Servitude Act, 1891 (jl & 55 Vict c 69 ), s 1 This offence 
IB not ti lablo at quoitor seseions (Ctnarter SeasionB Act, 1842 (5 A; 6 Yict c 38 ), 

B 1) 

(?) Mortarti! v Brooks ( 1834 ), 6 0 A P 684 , ^ v Bedxtt ( 1836 ), 1 Mood A 
B 526 

i h) Jl V M'lonqMm (lvS 38 ' 8 C & P fa 35 * 

0 B V Smtth ( 1837 ), b 0 iw P 17 J 

k) B V Jones ( 1648 ), 3 ( 3 ox, 0 0 441 

1) S V. WdUham ( 1 ^ 9 ), 3 Cox, C C 442 

m) J? V 1 Cox, 0 C 49 

f») B V. Ashman ( 1858 ), 1 P A F 88 , Wilueb, J 

(o) B ▼ Clarence hSSS), 22 Q F D 23 , 41 , C 0 B, StepheVjJ ; decided 
on Bimilar worde m Offences against the Person Act, ISbl (24 A 25 Yiot o 100 ), 
s 20 

(;)) Offences against the Person Act, 1861 (24 & 25 Yict e. 1 <K>), s 19 . 

(f/) B V Duckworth, [ 1892 ] 2 Q B 83 0 0 £ (ovenrahng B r St. Oeorgs 
( 1840 ), 9 0 A P 483 ), B v Ltnneker, [ 1906 ] 2 K B 99 , 0 0 B. 

(r) B V Olarmee, supra, at p 36 
(e) B T fftntinsaO. I Moed C 0 98 . 
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On an indictment for wounding with intent the aetuaf intent i 

must be proved (t). In considering what will amount to evidence of Acts 
an intent to do gnevous bodily harm regard must be had to the 
weapon, if any, used, and the conditions under which it was used heoilj 
The mere striLng of the blow with a fist, oven though grievous 
bodily harm be done, is not of itself sufficient evidence to show latent mut 
an intent to do grievous bodily harm (a) ^ proved 

Where the distance at which a gun is fired is so gieat that 
serious injury does not and was not likely to result, the shooting, 
though the gun be aimed at the prosecutor, will not of itself be 
evidence of a shooting with intent to maim or to do grievous bodily 
harm (b) 

The intent need not be an intent to do grievous bodily haim to 
the person actually injured, the offence being complete if there be 
an intent to maim, disfigure etc any person (c) 

buB-Ssor 9— Unlaw/tU WouTiding etc 

1212 Evei>oiie is by statute (d) guilty of a misdemeanour who Unlawful 
unlawfully and maliciously wounds or causes giiovous bodily harm wounding, 
to any person eithei with or withobt any weapon or mstiumeut 

The punishment for this offence is penal servitude for not 
moie than five nor less than three years, or impribonmonl with or 
without haid labour foi not more than two years (c) 

Though theie be no intent to wound, yet a person may be guilty 
of unlawful wounding if he uses a weapon which is known to be 
calculated to wound (/) 

Upon the trial of an indictment for any felony, except muider 
or manslaughter, wheie the indictment alleges that the defendant 
cut, stabbed, or w'ounded any peison, if the jury are satisfied that 
the defendant is guilty of the cutting, stabbing, oi wounding, but 
aro not satisfied that he is guilty of the felony chaiged m the 
indictment, they may acquit him of the felony and convict him of 
unlawfully wounding, and he may then be pui shed for that 
offence (y) 

(<) iZ V Cox (1859), 1 P A F 064 

(a) B V Wh»l«T (1844), 1 Cox, C G 106 

(b) B V Abraham (1M5), 1 Cox, 0 C 208, where tlie prisoner was only 
forty or ffty yards distant, and fired at the piosoiutor intentionally, and the jury 
were directed to acquit of the felony and con>i't of a common assault only, a 
Erection which upon the facts seems difficult to undot stand, and see B y 
Ward (1872), L B. 1 C C H 356, decided upon s 20 

(e) Offences agamst the Person Act, 1861 (24 & 25 Yict c 100), s 18, 
compare B v Slopford (1870), 11 Cox, 0 C Wi, B v T^nch (1840), 1 Cox, 

• C C 361, where the prisoner mistook the prosecutor for another person, 
and B t Freiuell (1804), Le & Ca 443, where the prisoner fired at a gioup of 
persons intending generally to do gnevous bodily harm 

(d) Offences against the Peison Act, 1861 (24 & 25 Yict c 100), s 20 As to 
what conshtutes wounding and gnevous bodily harm, see p 600, ante 

(e) Ihtd , Penal Servitude Act, 1891 f54 & 55 Tict c 69), s 1 This oiTooco 
IS triable at quarter sessions 

(/) B V Ccx,eupra, see also B v ITanf, sttpra, where the defendant bad mu« 
duevonwly shot m the direction of theproseoutor with aview to highten him, and 
thelatter was senously injured, and the court upheld a conviction under this section 

(y) Prevention of Offences Act, 1851 (14 ft 15 Yict r 19), a 5 'i'his section 
appwrs to apply only to the felonies of wounding with mtent to murder under 
a. 11 of the Offences against the Person Act, 1861 (24,A 25 Yict c 100), 
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1213 Where a man unlawfully and malidonaly does an act 
calculated to cause a panic m a public assembly (eg, places a bar 
across the door in such a way as to cause a ciush in which poisons 
are injured), he may be convicted of the offence of causing grievous 
bodily harm (k) 

Where one person pioduces in the mind of another such a sense 
of immediate danger as causes the other to endeavour to escape, 
the person responsible for the creation of that state of mind is 
also responsible for any iniuries which may result to the person 
who endeavours to escape (t) 

As m the case of felonious wounding ( 7 ), it is immaterial whether 
the person actually struck is the person whom the piisoner intended 
to strike (k) 

Sub-Sbct 10—Attempt to Choke etc wtih intent to ccmmian Jnchctable Offence. 

1214 Everyone is by statute (1) guilty of a felony who by any 
moans whatever attempts to choke, suffocate or strangle, 01 by 
means calculated to pi educe that effect attempts to leiidei any 
peison unconsdous 01 incapable of lewbtance, with intent to enable 
the assailant himself or another person to commit, or \Mth intent 
to assist in committing, any indictable offence 

The pnnishment for this offence is penal servitude for life or for 
not loss than thiee years and irapiisonment with or without hard 
laboui foi not moie than two >eaib, and iho couit may ordei the 
offondei, it a male, to be whipped (m) 

SU£-Sfci 11 —Adinmuiet my Drug with xntenl to coinmtt an Indictable Offence 

1215 Eveiyono is by statute (n) guilty of a felony who administers 
to or causes to be taken by any peison any chloiofoim, laudanum, 
or other stupofyiiig or oveipoweiiug diug or thing, or attempts to 
do so with intent to enable himself or any other person to commit, or 
witli intent to assist in committing, anv indictable offence 

Tlie punislimont foi this offence is penal seivitude foi life or for 


wouudiui' with intent to maun, dibligiiic, or disable or to do grievous bodily 
barm 01 to resist lawful appiehonsion under s 18 of that statute, and wounding 
an ofhcei cmpluved in the ]>ievontion of smuggling under the Customs Con- 
sobdation Act, ISib (<19 A 40 Yict c 36), s 193 It does not apply to auv case 
wbeie the indictment does not allege u felonious cutting stabbing, or wounding, 
and a pnsoutr indicted undci s 18 for a felonious shooting, and for doing 
grievous bodil} harm with intent to do giievous bodily harm, cannot, on that 
ludictinout, bo oomicted of unlawful wounding (R v Miller (1879), 14 Cox, 
0 C 3«i) 

(A) ^ V Ji/aiiin(1881), 8QBD54, CCH ' 

(t) R V Ilalhday (1889). 61 h T 701, C C E , R v H'did (1875»), L T 1 * 
C C E 3o6 and see p 572, ante 

(0 Heep 601, ante 

(k) R V Laitmtr 17 Q B D 359, OCR 

(l) Offenros against the Peison Act, 1861 (24 & 26 Vict c 100 ), s 21 

(m) Ibid PenaKseiiitude Act, 1891 (64 & 06 Vict c 69), s 1 This offence 
IS not triable utquaxtei sessions (Quarter Sessions Act, 1842 (o&OYict c 38), 

8 1); Garrotters Act, 1863 (26 & 27 V.ct c 44) As to whipping seep 664,post 

(n) Offences against the Person Aat, 1861 (24 & 23 Yiot 0 100), s 22 And 
Me p 614, poet, as to administenn^ stupefring drugs etc to a woman wi& a 
view to have oomal connection with her This offence is not triable at quarter 
wsaions (Quarter Sessums Act, 1842 (6 & 6 yict. 0 . 38), e 1 ) 



Part X11.-^ffencss against thc Febson. 

not lees tiian three years, or imprisonment with or without hard 
labour for not more than two yeais (o). 

Sub Sect 12 — Adnanuier\Hg Poum ek. so as to Endanger Ltfs. 

1216 Everyone is by statute (p) gmlty of a felony who unlaw¬ 
fully and mahciously administers or causes to be administered to or 
taken by any person any poison or other destructive or noxious 
thmg so as thereby either to endanger the life of such person 
or to inflict upon him grievous bodily haim 
The punishment for this offence is penal servitude for not moie 
than ten noi less than three years, or imprisonment with or without 
hard labour foi not more than two years ( 9 ) 

If the poison or noxious thmg be administered with intent to 
injure, aggiieve, or annoy any person, the offence is a misde¬ 
meanour (;}, and the punishment is penal servitude for not fnoie 
than five noi less than thiee years, or impiisonmont with or 
without haid laboui for not more than two yeais («) 

But if, in fad, grievous bodily haim is caused by the noxious 
thmg, the piisoner is guilty of the felony above icfeired to, although 
the intent was meiely to injure or annoy (t). 

On an indictment cbaiging the felony of admmistenng poison so 
as to cause grievous bodily harm the jury may convict of the 
misdemeanouL of administering it with intent to injure or 
annoy (a) 

The diug or thing admmisteied must in this case be noxious in 
itself, and not merely so when taken in excess, or the prisoner cannot 
be convicted, although there may have been an intent to injure or 
annoy (/>) It is sufficient that the actual amouni; admmistered is 
enough to cause injury, even though when taken in smaller quantities 
the particular thing given would be harmless (<•) And probably if 
the thing administered were a recognised poison, the quantity used 
would be immaterial (ri) The admmistoiing does not necessarily 
consist in the actual giving of the poison to the piu »cutor by the 
accused It is bufhcient if poison be placed by tho accused where 
it will be taken (e) , or if it be banded to a third person in order 
that it may be given to another, although it may ultimately reach 
and be taken by someone ioi whom it was notanteuded(/’) 

The administration of canthaiides to a woman with the intention 

( 0 ) Offeuces against tbe Fersun Act, 1861 (24 A 25 Yict c 1(K)), a 22, F(>nal 
Semtudo Act, 1891 (54 & 55 Vict c 69), s 1 This offence is not triable at 
quarter sessions (Quarter Sessions Act, 1842 (5 A 0 Yict c 38), s 1 ) 

(«) Offences against the Person Act, 1861 (24 A 25 Yict c 100), s 23 
(y) Thid , Penal Servitud# Act, 1891 (54 & 55 Yict c 69), a 1 This oflt nee 
Is triable at quarter sessions 
(r) Pnd , B 24 

(<) Ibid , The offender may he fined (tiid , s 71), Penal Seivitade Art, 1891 
(54 A 65 Yict c 69), s 1 
(0 TuPey T Come (1867), 10 Cox, C 0 684, 640 

(а) Offences agauist the Person Act, 1861 (24 A 25 Yict. e 100), s 26 

( б ) B V Hennah (1877), 13 Cox, C 0 547 

i e) i 2 V Cramp (1880), 6 Q. B. 1) 307, C. C B., decided under s. 68 

d) lUd. 

e) A V Earley (1830), 4 0 A P 369 

f) B y Michael (184i)\ 9 C. A F. 366, M, y. lmm» (1883), 6 Q A P. Idlf 
end we note ( 9 ) on p 593, ante. , 
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SBOT 1 

Acts 

Involvtag 

bodily 

IrJiut* 

Oaniing 

explosion 


of exciting her sexual passion is an administration of a noxious thing 
with intent to injure or annoy (y) 

Sub-Sect 13 —Injury hy Exploston or Carroatvea. 

1217 Everyone is by statute (h) guilty of a felony who unlawfully 
and maliciously bums, maims, disfigures or disables, or does 
grievous bodily harm to any peison by the explosion of any 
explosive substance 

The punishment for this offence is penal seivitudc for life or for 
not less than three years, or imprisonment with or without hard 
labour for not more than two years If the offender is a male under 
sixteen years of age, m addition to any other punishment he may 
be whipped (t) 

1218 Everyone is by statute (4.) guilty of a felony who unlawfully 
and maliciously (1) causes any explosive substance to explode, 
or (2) sends to or causes to be taken or received by any person 
any explosive substance or other dangeiona or noxious thing, or 
(3) places auywheie or throws at or upon or otherwise applies to 
any person any coiroai\e fluid, or any destructive or explosive 
substance, with intent, in any such case, to bum, maim, disfigure 
or disable any peison, or to do giievous bodily harm to any 
person, whether any bodily injury bo effected or not 

The punishment for this offence is penal seivitude for life or for 
not less than three yoais, or imprisonment with oi without hard 
labour for not more than two yeais If the offender is a male under 
sixteen years of age, in addition to any other punishment he may 
be whipped (/) 

1219 Everyone is by statute (ire) guilty of a felony who unlaw¬ 
fully and maliciously places or tliiows in, into, against oi near 
any building, ship or vessel any explosive substance with mtent 
to do any bodily injury to any person, whether or not an explosion 
takes place or any bodily injury is effected 

The punishment for this offence is penal servitude for fourteen 
or for not less than three yeais,or imprisonment with or without hard 
labour for not moi e than two years If the offender is a male under 
sixteen yeais of age, m addition to" any other punishment he may 
be whipped («) 


(g) R T iri/Aww (18(il), Le &Ca 89 As to the administration of stupefying 
drugs Boe p 602, ante, and pp bl 2 , bl4, post 
(A) Offences against the rorson Act, 18G1 (24 dk 25 Yiot c 100), s 28 
(t) Ihd , i'eual Servitude Aot, 1891 (54 & 55 Yrt c 69), s 1 This offence 
is not triable at quarter sessions (Quarter Sessions Act, 1842 (5 & 6 Yict c 38), 
■ 1) 

(i) Ibtd, s 29 Boiling water may be a destrnctive substance witbin the 
ueamng of the section {B v Crawford (1845), 2 Cor & £ir 129) As to 
explosives, soo also p 775, post 

(l) Oflemcs against the Person-Act, 1861 (21&25Yict c 100 ), s 29 , Penal 
Servitude Act, 1891 (54 &, 55 Yict. o 69), s 1 This offence la not triable at 
quarter sessions (Quarter Sessions Act, 1842 (5 A 6 Yict c 38), s 1 ) 

(m) Offences against the Person Act, 1861 (24 & 25 Yict o 100), a 30 

(n) Ihtd , Penal Servitude Act, 1891 (54 A 55 Yiot c 69), s 1 This offence 
IS not, it seems, excluded from the junsdiction of quartm sessions (Qaartei 
Sessions Act, 1842 (5 A 6 Yict c 38b b 1) As to damaging buildings by 
explosion with intqnt to murder, see p. 594, utU 
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1220 Everyone is by etatute (p) guilty of a misdemeanour who 
knowingly has m bis possession, or makes an^ gunpowder, 
explosive substance, or any dangerous or noxious thing, or any 
machine, instrument, or thing, with intent by means thereof to 
commit any felony mentioned m the Offences against the Person 
Act, 1861 (q) 

The punishment for this offence is imprisonment for not more than 
two years with or without hard labour and, in the case of a male 
under sixteen years of age, a whipping (r) 

Sdb-Sect 14 —Selhng Man-irapa etc 

1221 Everyone is by statute («) guilty of a misdemeanoui who setting 
sets or places, or causes to be set or placed, any man-tiap, spiing- maa<tnpi 
gun, or other engine calculated to destroy human life oi indict 
giievouB bodily harm, with the intent that it shall, or whereby it 

may, destioy or inflict giierous bodily haim on a tiespasser or 
other person coming in contact with it 
The punishment for this offence is penal servitude for not more 
than five nor less than three years, or impiisonmeiit with or without 
haid labour for not more than two yeais (Jb) 

A person who knowingly and wilfully peimits any such engine, 
which may have been set or placed in any place in his possession or 
occupation by some other person, to continue so set or placed is 
deemed to have sot or placed it with the above-mentioned intent (0 
It IS not forbidden to set such traps as are usually set with the 
intent of destroying veimin, or to set, between sunset and sunrise, a 
mantrap, spring gun, or other engine m a dwelling-house for its 
protection (d) The statute creating the misdemeanour only applies 
to instiuments set with the intention to do grievous bodily harm, or 
whereby grievous bodily harm is actually caused (a) 

Bttb-Seot 16 —Futiom Dm tug ^ 

1222 Eveiyone IS guilty of amisdemeanoui (f) who, having the Funou* 
charge of any carnage or vehicle, by wanton or fuiious driving oi dming. 


Sbot 1. 

Acts 

Involving 

bodily 

Ittlniy, 


{p) Offences against the I’erson Act, 1861 (24 & 26 Vict c 100), s 64 
(yf 24 & 25 Vict c 100 

(r) 26irf , 8 64 This offence, it seeniB, is triable at quaitor aossions As to 
offences under the Explosive Substances Act, 1883 (46 Vict o 3), seep 776, post, 
and title Explosives • 

• fo) Offences against the Person Act, 1861 (24 & 25 Vict c 100), s 31 
lb) Ibid The defendant may also bo fined and ordered te find soroties (thid , 
s 71, Penal Servitude Act, 1891 (54 & 55 Vict o 69), s 1) This offence la 
triable at quarter Besmons 

Offences agauist the Person Act, 1861 (24 A 25 Yict o 100), s 31 
2) Ibtd 

e) Jordan T Crump (1841) 8 M & W 782, 787 , a dogspear is therefore not 
withm the section 

(/) Offences arainst the Person Act, 1861 (24 ft 25 Vict c 100), n 35 A 
biOTcle 18 a vehicle wildun the meaning of this section (ff v Parker (1893), 59 
J P. 793) Funous driving is punishable smnmanly by a fine of £3 (Highways 
Act, 1835 (5 ft 6 Will 4, c. 50), s 78), see also as to ndinr or dnnng to uie 
common danger and the arrest of thb offender, Public Health. Acte Amendment 
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bodily 
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Aawult. 


False 

impriioa- 

ment. 


racing, or other wjilful miscunduct, or by wilfal neglect, does or 
causes to be done to any person any bodily harm 
The punishment for this offence is imprisonment with or without 
hard labour for two years (g) 

SuB-SEcr 16 — A$»ault 

1223 An assault is an offer or attempt to apply force or violence 
to the person of another in an angiy or hostile manner, and if force 
be actually applied, either illegally or without the consent of the 
person assaulted, and m an angry, rude, revengeful, or violent 
manner, the assault becomes a batleiy, however slight the force 
may be (A) Evoiy battery includes an assault 

Mere words can nover amount to an assault (t) There must be 
somo act indicating an intention of assaulting, or which an ordinary 
person might reasonahly construe as indicating such an intention, 
or some act amounting to an attempt 
If no actual violence is used, theie must, to constitute an assault, 
be somo thieatenmg act sufficient to raise in the mind of the person 
thieatened a fear of immediate violence, theiefoie, if an offer 
IB made to strike a peisoii with the fist, at such a distance 
as to make it impossible for a blow to reach, there is no 
assault, so, too, wheie o pistol is presented at a range to which the 
ball cannot by any possibility carry (^) 

1224 It is a common law misderaeanoiii punishable by fine and 
impiisoiiment to impiison any person iMthout lawful cause (Z) 

Act, 1907 (7 EJw 7, o 53), s 79 A person diiving a motor car locklossly 
or iiogligonth, or at a speed or in a manner dangoions to the public, is liable 
on euiuinaij conviction to a penalty of Jb 20 , and on a second conviction to a 
fine of or impii'ionraeQt for thiee months There are also penalties foi 
diivmg at a greater speed than twenty miles per hour (Motor Car Act, 1903 
(3 ImIw 7, I 36). ss 1, 9, 11) 

( 9 ) Offences against the Person Act, 1861 (24 & 25 Vict c 100), s ,3.*5 Tho 
deioudant may also be fined and ordered to hnd suieties {thid, s 71} This 
offence is triable at quaitm sessions 
(A) 1 Hawk P C, c 62, a 6 
{*) 1 Hawk P 0 c 15 s 1 

(A) See R v »St Qrorge (lh40), 9 C »'c P 4S3, 490, R v March (1811), 1 Car 
<k Kir 496, coinpaio R \ AVnaAciiu (1847) 2 Cox, 0 0 28o , R v Cotesumih 
(1705) 6 Mod Rep 172 Putting a noxious thing into liquor m order that a person 
may dunk it is not an a‘>sault or any other common law misdemeanour {R y 
y/an«i/t (1849), 2 Car & Kir 912, R v irafAden (1845), 1 Cox, 0 0 282, not 
following R v Button (1838), 8 C & P 660) But see Offences against the 
Pemon Act, 1861 (24 Jc 25 Vict c 100), s 24^ (p 603, ante), and Criminal 
Law Amendment Act, 1885 (IS & 49 Vict c 69), a 3 (3) (p 614, ^0 
Touching a person ao as mcicly to call hia attention, if tnrre is no hostile 
intention, is not a cnminal assault (GWard v Ruddele^ (1859), 4 U A N 478) 
If two ur more meet m a nanow passage, and without anj violence 01 
design of hann one touches the other gently, it is no battery, but if either 
uses violence to the other to force his way in a rude inordinate manner, it will 
be a battery {Cole y Turner (1704), 6 Mod Bep 149) The intention must be 
considered, so to clap a man on the bock in loke or fiiendship is not an 
assault (irWhonu v Jvnee (1736), Lee temp Hard 29S, 301) To cut or injure 
clothes wluoh a man is at the tisq^ wearing is an assault upon him, though no 
injury may be done or intended to his person (22 y Day (1845), 1 Cox, C C 207) 
(/) Com D!ig,ImpnBontuenl^L, 1, lEa 8 t,P C 248 R v W-y (1860), Bell, 
C C 220 , see BunUr v /oAtMon (18S4)t 13 Q B D '225 
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Every restraint of the liberty of one person under the enstody of 
another, either in a gaol, house, or in the street, is in law an 
imprisonment (m) 

1225 Geneially speaking, in order to constitute an assault it is 
necessary that the act should be done against the will of the person 
assaulted, and, m consequence, consent is usually a good defence to 
a charge of assault (n). If, however, the act amounts to a bieach of 
the peace or has a direct tendency to cause a breach of the peace, and 
IS therefore injunous to the public, or if the act be a dangerous 
one, consent will afford no defence (o) For these rea<>ons all 
persons taking part in or aiding and abetting a prize hght are 
guilty of assault (p) 

The consent must be that of a rational person who knows the 
nature of the act consented to ( 9 ), and fiaud as to the nature of 
the act done, oi as to the identity of the person doing it, vitiates 
consent (r) Theiefoie if a medical man stiips a female patient 
naked on the pretence that he is thereby diagnosing her case (»), 
or has connection with a female child of fouiteen on pretence that 
he IS treating liei medically (/), ho is guilty of an assault 

Without the consent of a i)ii 8 oner, a judge or magistrate has no 
power to order an examination of his peison, and if in pursuance 
of such an ordei an examination is made, the person who made 
the ordei and the person who makes the examination aie 
guilty of an assault But if the prisoner consents, even under 
a misapprehension as to the power to make such an order, 
such consent is an answer to the charge of assault OOi end a 


Skot I. 
Acts 
InvMif 

lojup* 

ConMot, 


(to) 1 Buller, Nisi Prnis 22 a A wronglul imprisonment amounts to an assault 
(1 Hairk P 0 , c bO, s 7), oven though no violence 01 thieat of violeiuo is 
actually used (see It v 09 J F 107), aud is usually punished as 

such, tnero being few (it an}’) lopoitod cases of indutraents * tr lalso mipnion 
ment simply, as an assault is ulvi a}s charged in the same indi, *^inent and usually 
in one count with the false impiisonmont uam /I v Aen/ry (IS 60 ), Bell, G G 220, 
though, a count for false impruoninent alone witlioiit alleging an assault is good 
For fonns of indictment see 3 Chitty, Gnmninl Law, 834 An imprisonment 
may include a battery, but does not uecossanly do so {Lmmett v Lyne (ISO*!), 
1 Bos & P (M B) 255) See, generally, as to false impi^sonment, title Tbespabs 

(n) Jt ^ Mcredtih (1838), 8 G & P .589 

(o) R - Chneu (1882), 8 Q B D 534. 537, 647, OCR 

(p) Ibid , R V PvriwM (1831), 4 0 & 1* 837, ii v Brown (1841), Car AM 
314 The more presence at a pnze fight of a spectator who takes no part in the 
proceedings, either by word or act, does not, as a matter of law, nocessanly 
make him an aider or abettor, but his presence unexplained may afford some 
evidence that he was present aiding and abetting {R ? Coney, tupra, at 

• pp 552, 558) 

( 3 ) R V LorTt (1872), L. E 2 G 0 E 10 

(r) R V Clarence (1888), 22 Q. B D 23,43, 0 0 E, where the majontv of 
the judges held that a wife’s consent to her hnsband having intercourse with 
her was not nbated by the fact that he fraudulently ooncealed from her the 
fact that he was suflenng from venereal diseaee As to a woman permitting a 
man to have intercourse with her under the belief that he is her husband, 
whom the Tnan u personating, see Orumnal Law Amendment Act, 188A 
(48 & 49 Vict c. 69), s 4, p 612, port 

(■) R V Rotintke (1824), 1 MooiL 0 0 198 

m R V Case (1850), 1 Den 580 

(«) R V Boulton (1871), 12 Cox, 0 0 87, 01 The right of a oonstable to 
■MTch a prisoner upon bis arrest appears to be imphei^y recognised by the 
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sabmiBsion even under protest is, unless induced by force, a 
sufficient consent 

In cases of indecent assault the consent of a child under the age 
of thirteen affords no defence (a) 

1226 It IS a sufficient defence to a charge of assault that the act 
alleged was a meie accident (h), oi that it was done while the parties 
were engaged in a game or sport which was lawful and not senously 
dangerous to life or limb (c) 

1227 An act IS not an assault, if it is done in the course of lawful 
correction, as that of a child by its parent, or that of an apprentice or 
scholar by his master, or in the punishment of a convicted criminal 
according to law by the propei officer (d) In the two former cases the 
correction must be reasonable and moderate and administered with a 
proper msti ument, and, in the case of a female, in a decent mannei (e) 


Suiamaiy Jurisdiction Act, 1879 (42 & 43 Vict o 49), s 44, but, except in 
the metropolis (as to -whicli boo Motiopoliton Police Act, 1839 (2 & 3 Yiot c 
47), 8 (i6, Oanal (Offences) Act, 1840 (3 & 4 Vict c 30), s 11), there is no 
nxpiobs statutory authoiity given to moke such a search upon an anest for 
latcouy ni similar offences As to the extent of the nght of seiich at com¬ 
mon law, SCO lleisrll v irifson (1831), 20 L T (o s)2i3, It v /?(/s«(1819) 
2 (jai ic Kii S22, DiUov v O'Diien (1887), lb Cox, 0 0 245, FI v Boulton, 
Kujtra, at p 93, and p 309, ante. Latter v Braddell (1881), 50 L J (U B ) 106, 
4J8, 0 A 

(a) Ciimmal Law Amendment Act, 1S80 (43 & 44 Vict c 45), B 2 

(5) Gibbons V Pepper (1096), 2 Salk 637, Stanley y Powell, [1891] 
1 Q 13 8b 

(r) It y Cmey (1882), 8 Q B D 534, 639, 649, OCR 

(rf) It V IFopley (1860), 2 P A F 202, at p 20b, Cookbithit, QJ,Ry Qnffin 
(1809), n Cox, 0 0 402, 1 riawk P 0,o 28, s 23, 8th ed , p 483, c 10, 
H 4, p SO See also p 577, ante 

(«•) n y 5/ifes(1812), 6 Jur 213, R y IFopley {i860), 2 F A P 202, 206, 
Clear y v Booth, [1893] 1 Q B 4(i5 As to the right of a parent or ol a person 
tn loco jmenUa to chostiRe his child, while under age, in a reasonable manner, 
see 1 B1 Com 452, 1 Hale, P C 473, 474, R y Conner (183b), 7 0 A P 438 
Tho nght of the schoolmaster to chastise a pupil is regarded as a delegation ol 
the paieuial light {Cleary y Booth, supra), and extends to a ret^nsible 
assistant teachtr {Mansell v (hiffin (1908), 99 L T 132, 0 A) The right 
of a parent, teacher, oi other peison having the lawful contiol or charge 
of a child or young person to admmister punishment to such child or young 
person is recomised and not affected by the Children Act, 1908 (8 Edw 7, 
c 67), B 37 Notwithstanding early dteta to the contrary, a husband la not 
entitled to inflict personal chastisement upon his wife, or to imprison her, 
though probably he may resiram her, if she is about to commit an act which 
would diMhopour him {B y Lister (1721), 1 Stra.478, R y Jcuhson, [1891] 
1 Q B 071, 679, 083, C A) It was formerly 2ield that a master might 
modoratel} ohashso his servant {Bhhe v Grove (1664), 1 Kob 661, R y Keate 
(1698), Comb 40b, 408, Bac A hr , tit Master and Servant, N, 1 Hawk P 0 , 
c 29, 8 6 , rbid , c 60, 8 23, Post 262) In 1785 Sir Wm Jonbs, in charging 
a grand jurv at CTaloutta laid down that a master had this nght of chastise¬ 
ment (Sir Wm Jones’s Works, Yol HI, pp 8, 12, mted m Macdonell, 
Law ox Master and Servant, 2nd 'B<L, p 30, n) Since that date there has 
hemi no judioial opmion expressed on the subject Text-book writers have 
assumed that the nght no longer exists m law, but it zmght be found difficult, 
if the question arose, to disregard the above-mentioned authonties In the 
case of an apprentice there is no suedl doubt, as a master » clearly entitled to 
chastise his apprentice for misconduct, reasonably and in moderation {Penn y, 
Word(1836),9or M &E.336, Walterr Afwrord,[18911.2a B 369,376,0 A), 
though this probably u a mere personal right whi<m he cannot depute to 
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1228. If ihe act alleged be done in self defence, it is justified bsot i. 
proyided that no more force is used than is necessary for mere Aoti 
defence If an assault is threatened, as by raising a hand against l&TolTing 
another withm a distance capable of the latter being struck, the bodily 
latter may strike m hia own defence to prevent it (/), and, although 
unnecessaiy violence must not be used, if a person strikes at another. Self defence, 
the person struck at is justified in using such a degree of force as 
will prevent a repetition of the assault (y). 

1229 A husband may justify a batteiy in defence of his wife, a Defence of 
master in defence of his servant, a child in defence of his parent, 

and vice veiea in each case (h) If the violence used is excessive, or 
if It 18 used aftei the danger is passed or by way of revenge, the 
assault cannot be justified (i) 

1230 A man is not entitled to use a deadly weapon to repel a Use of de&dl/ 
common assault, to justify the use of such a weapon he must be weapon 

in fear of serious bodily dangei oi lobbery, or some similar ciime 
of violence (/c), and must first have retreated as far as possible 
and must not use more violence than is appropriate to the 
occasion (f) 

1231 A peison is justified in using reasonable foico in defence of Defence of 
his possessions, as for instance in removing a trespasser or preventing property 
bis entry, or to lestrain another from taking oi destroymg his 

goods But no moie violence must be used than is necessary for 
the puipoae(7u) 

1232 It IB an answer to a charge of assault that the defendant Lnnfni arreat, 
was lawfully ariesting the piosecutor, eithei on ciimiual or civil 

piocess, and used no more force than was necessary (n) 


another (see Comhet'g Cate (1613), 9 Oo Hep 73 a, 76 a) The master of a shi]> has 
power to mflict model ate and reasonable punishmout upon one of his crow for 
riotous and mutinous misconduct (Lamb v Burnett (1831), 1 Gr & J 291, 
IVaUon V Chruite (1800), 2 B & P 224), but the right of flogging a disobotlieiit 
or mutiuouB seaman has perhaps now fallen into desuetude 

(/) A oerson so threatened is not limited to watding oil a blow, hut is jiistihod 
in stnkmg if leasonably necessary for self defence (li v Carman Deana (1900), 
73 J P 2o3, 0 0 A ) 

(y) Awm (1836), 2 Lew C C 48, Pakke, B , and compare 1 Idtd 246, and 
p 586, cuite 

(A) 1 nawk P 0. c 60,ess 23, 24 , 3 Salk. 46 
, (t) iZ ▼ Drmrt^l (1841), Car & M 214 

(Jfc) CQdu,rnft ▼ Smith (1703), 2 Salk 642, A v Hewfett (1868), 1 F & P 01 

(l) R, y Odgera (1813), 2 Mood & £ 479, see p 587, uiUe 

(m) 1 Hawk P. 0, o. 60, s 23, Weaver v Buih (1798), 8 Term Ih«p 78, 
BooU y Brown (1884), 61 L T 746, Harntm y Butuind (ViAe), [1893] 1 Q B. 
142, C A. , compare Dean T ITogg (1834), 10 Bing 343 , Uolmee y Bagi/r (iHi i), 
1 £ A B 782, where the defesiante had the full enjoyment of the premises, but 
not the full and exclusive nght of possession, and on this ground they wwe 
unable to justify the forcible removal of the plamUffs See also title Tkfsfabs , 
and 08 to forable entry and detainer, p 474, ante 

(n) 2 EoU Abr 646, A, and perhaps even under certam urcumstances, if 
the o^ect was merely to serve avu process (Harruon v HvLgwn (1830), 
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1233 A common assaalt is a misdemeanour punishable with 
imprisonment with or without hard labour for not more than one 
year(o) 

An assault with intent to commit a felony is a misdemeanour for 
which two years' imprisonment with or without hard labour may 
be awarded (p). 

An assault occasioning actual bodily harm is a misdemeanour, 
the punishment for which is penal servitude for not more than five 
nor for not less than three years, or imprisonment with or without 
hard labour for not more than two years (a), 

1234 Upon the geneial principle that whenever a defendant is 
indicted for a misdemeanour which includes in it an offence of minor 
extent and gravity he may be convicted of the minor offence so 
included, a person may be found guilty of a common assault upon an 
indictment charging him with indicting gi levous bodily harm, or 
with unlawful wounding, or with assaulting and causing actual bodily 
harm (b), or upon any indictment charging a misdemeanour which 
includes the lesser misdemeanour of an assaalt (r) But there 
cannot be a conviction for a common assault upon an indictment for 
feloniously assaulting with intent to rob (d) 


(o) Offeuces a^aiunt the Person Act, ISbl (24 & 25 Vict c 100), s 47 Instead 
of or ID addition to impriNonment the offender mav be fined and oidered to 
entoi mto his own locoirnisaiicos, with or without suieties, to keep the peace and 
bo of good behaviour (t5id, s 71) This offence is tnable at quarter sessiono 
In all cases of assault, except (1) wheie the assault was committed in the course 
of an attempt to commit felony , (2) where the justices are of opinion that the 
assault 18 from any other ciicumstancos a fit subject for piosocution by indict- 
jnoiit, and (3) where any question aiises as to the titlo to any lands, tencmints, 
or heroditaraonts, or anj interest theroin or accruing thorefiom, oi as to any 
bankruptcy or insolvency, or any execution under the piocess of anj court of 
justice, a court of Biiinmary jurisdiction nu} upon complaint of the paity 
aggneved hour the charge, and upon conviction sent once the offender to 
iiujirisonment lor two months, or a hue of £5, or in the case of an aggravated 
assault upon a woman or child, to imyiiisonment foi six months, or a hue of 
£20 (Offences against the Poison Act, 1861 (24 & 25 Yict c 100), ss 42, 43 
40, BOO title Magisikaies) If the complaint is dismissed they aie reqiured 
to deliver to the defendant a ceitihcate to that effect and the obtumng 
of such a certificate or, if he has been lonvicted, the paj meut of the fine or the 
suffering of the imprisonment awarded, releases him from all fuither or other 
proceedings for the same cause (ibiJ ss 44, 45) Although the charge may 
nave only been of a simple assault, the ccrtifirate will be a bar to an indict- 
meut for an aggravated assault aribuig out of the same transaction (if v 

(or hhnnqtm) (1861), 1 B A S 688), but not to an m^ctment for 
tnaiislauchter if the person assaulted subsequentlvi dies y diorrts (1867), 
L It 1 O 0 R W) The certificate or the suffering of the punishment should ■ 
be specially pleaded {R y Stanton (1851), 5 (3ox, 0 0 324), as was done m R 
T Milnnqton, tupra 

(p) Offences against the Person Act, 1861 (24 & 26 Yiot o 100), s 38 This 
offence le tnable at quarter sessions The punishment is the same for an assault 
on a olergyuiuu m the porfbrmanoe of bis duty (see tb%d , a 36) 

(а) Jbid , s 47 , and Penal Servitude Act, 1891 (54 & 55 Yiot c 69), e 1 Thu 
offence is triable at quaiter sessions 

(б) B V TentloH (l8ol), 9 Oox, C 0 91, C C £ , A v Oliver (1860), 8 OoK, 
C C 384,0 0 K 

(0 if T Ckmwell {1809), 11 Ck)X, C C 261, 0 C E , if v Taylor (1869), 
li A 1 C 0 IL 194 ^ \ d 

(<0 if. T. ITeMMoff (1872), 12 Cox, 0. 0. 240, Pmuv, J. 
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Bbct 2 —Offences against Women and Girls, * 

Sttd-Sbot. 1 —Rape 

1235. Anyone is guilfcy of the felony of rape who has unlawful 
and carnal knowledge of a woman by force and against her will (e) 

The punishment for this offence is penal servitude foi life or for 
not less than three yeais, or imprisonment with oi without hard 
labour for not more than two years (/) 

1236 A man cannot bo guilty as a principal m the hist degree 
of a rape upon his wife, for the wife is unable to letiact the coiiaunt 
to cohabitation which is a part of the contract of matrimony (< 7 ). 
But a husband, who is piesent and assisting another person to 
commit a rape upon his wife, may upon an mdictment for lape be 
convicted as a principal in the second degree (/i), as also may a woman 
under similar circumstances (i) 

1237 Theie must be evidence of penetiation of the piivalo 
parts of the woman bv the private parts of the piisoner, but thu 
sUghtest penetration is suihcient (A.), and it is not necessary that 
the hymen should be ]uptured(/) It is not necessar}'' to prove 
actual emission, the carnal knowledge being deemed to bo complete 
upon pi oof of penetration only (nt) If penetration cannot be satis¬ 
factorily proved, the prisoner may be convicted of an attempt to 
commit a rape (n) or of an indecent assault ( 0 ) 


(«) 1 Hawk P C , c 16, s 2 (Sth ed , 1,122) As to the consent of a girl 
under the age of thuteen to the unlawful connection being no defence, nee 
p 612, post Ab to boys under fourteen, see p 240, ante As to a woman being 
guilty of rape aa a pnncipal in the second degree, see p 250, note (r), ante 
(/) Offences against the Person Act, 1861 (24 A 25 Viot c 100), s 48, Penal 
Servitude Act, 1891 (54 & 55 Yict c 69), s 1 This offence is not tnable at 
quarter sessions (Quarter Sessions Act, 1842 (6 A 6 Yict c 68>, s 1) 

(y) 1 Hale, F C , p 629, where Sir Matthew Hale also disi sses the question 
whether connection after a voidable marriage, brought about bv compulsion and 
violence, amounts to rape The proposition stated in the text, and others ansiiig 
from it, were discussed at groat length by the Court for Crown Gases Beservod in 
R V CUirenee (1888), 22 Q B D 2d Two of the judges who dissented from 
the decision 01 the majont> declined to admit that jbhe matrimonial consent 
of the wife to connection could not under any circumstances be retracted, and 
an opinion was expressed (per HawKI 84, J , at p 52) that a husband might be 
convicted of a rape upon his wife, if he had connection with her maliciously 
intoning to communicate disease to her In Popktn v Poplin (1791), 1 Hag 
Eoc 765, n (a divorce case where cruelty was charged), it was said by 1 oid 
Stoweu., at p 767, n , the husband has a nght to the person of his wife, but 
not if her health is endat^red ", but whet^r he referred to a legal or a 
• moral nght is not dear 


(A) 1 Hale, P C 629, B v Audlet/ (Lord) (16dl), 3 State 402 
(») R V Ram. (1893), 17 Cox, 0 C 609 

(A) R, V Lwu (1844), 1 Oar & i&r 393, R v btanton (1814), 1 Car & Kir, 
415 


(2) R V iJu^Aet (1841), 2 Mood C C 190 

im) Offences agunst the Person Act, 1861 (24 A 25 Yict 0 100), s 61 , ses 
R y Maraden. QSOl] 2 Q B 149, C C B. 

(a) Cnmmal Procedure Act, 1851 (14 A 15 Yiot c. 100), 8 9 So a person 
ebazged with, aiding and abetiang a person m oommitting a rape may be con- 
Tioted of aidins and abethng him in attemptmg to commit it IR v Hamgood 
(1870), L E. f C 0 E 221) 

(o) Cnmmal Law Amendment Aict, 1885 (48 A 49 Yict c 69), s 9 
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1238 The oonnection mast have been agamst the will of the 
woman, except in the case of a girl under the age of thirteen (a> 
A consent obtained by menaces of death or duress is in law no 
consent (h) If a poison by giving a woman hquor makes her 
intoxicated to such a degree as to be msensible, and then has 
connection with her, he may be convicted of rape, whether he gave 
her the liquor to cause msensibihty or only to excite her(r) If the 
woman is asleep when the connection takes place, she is mcapable 
of consent, and although no violence is used, the prisoner may be 
convicted of rape, if he knew that she was asleep (d) 

Submission owing to ignorance of, or to mistake as to the nature 
of, the act dono or the person domgit, and induced by the fraud of the 
prisoner, docs not constitute consent (c) A person who mduces a 
married woman to permit him to have connection with her by 
personatmg her husband is gmlty of rape (/) 

If a woman of unsound mind is m such a state of idiotcy as to be 
incapable of expiessing either consent or dissent, and the prisoner 
has connection with her without her consent, he is guilty of rape, 
but otherwise the consent of such a woman, induced by mere 
animal instinct, is suflcient to prevent the act horn constituting a 
rdpe(f/) 


(a) Cnminnl Ln,w Amoiidinent Act, 1885 (18 & 49 Vict o 69), 8 4, ^ v 
liahhfjf (1882), 10 Q IJ D 74, 0 C R Thi** ilw applies to ao attempt to 
(.uinmit the ofleiuo {R v IltaJe (1865), L R 1 0 C II 10) 

(h) 1 IJalo, P C 611, 1 Hawk P 0, c 16, s T, £ v Jonn (1861), 4 L T 
15J 

(<) ^ 7 Camphn (1845), 1 Cox, 0 0 220, COE, whore the {jiil, who was 
thirteen yt niHof nc:o, had lofiiaed the prisoner’s adrances so loiif^aa she remained 
tonsLioun If anyono else had made her drunk, the piiaouer might equally have 
con\ icti d Pa 11 fsok J , repudiated the idea that the peisun of a drunken 
woman b> the inidside might bo violated with impunity by every possor-by , as 
to which sto also li y IMther (1859), Bell, 0 0 65, 71 As to procuiing 
delilemoiit nt women by threats, or by fraud, or by the use of intoxicating drugs, 
see also p 614, jmt 

[d) R Y Mayert (1872), 12 Cox, C C 311, R v Toung (1878), 14 Cox, C 0. 
114, OCR. 

(e) B V Flattery (1877), 2 a B D 410 C C R , R v Case (1850), 4 Cox, 
C 0 220, R V btanion (1851), 1 Car & Kii 416, R v CVomice (1888), 22 
Q B D 23, 43, OCR The fraud must be as to the nature of the act, or as to 
the identity of the person committing it (R ▼ Clarence, supra, at p 44, 
SlSFUKN, J) 

(/) Climinal Law Amendment Act, 1685(48 & 49 Vict. c 69), s 4 The 
section oiJi lefcrs to the case of a inained woman and tiie personator of her 
husband It is not altogether certain whether a similar personation by another 
man of the noruiiuiir oi a concubine would amount to lape Before the Act it^ 
would pi oIiaDly have been held that it did not (R v Borrow (1868), LEI*" 
C C K 156 The Irish (Tourt for Crown Cases Reserved refused, howevOT, to 
follow that case in R r Dee (1884), 15 Cox, C C 679, and the authority of 
R T Barrow most bo oonsiderea as to some extent shaken by the observations 
of the judges in R T i lottery (1877), 2 Q B D 410, OCR) In the case 
BuppoBw tlie woman would not be protected by s 3 (2) of the Criminal Law 
Amendment Act, 1885 (48 ft 49 Yict o 69) (see p 614, po«f), unices she was 
commonly supposed to be the wife of her paramour 
(9) The etat^ent m the text is token from a dictum of WuxES, J, m R v 
Fletcher (1859), Bell, 0 C 63, 70, which was adopted by Kkatiko, J , in R t 
F/ etc/icr (1866), L E IC C E 39, and appioved by the Court for Crown Cases 
Reserved in R. V Barratt (1873), L £ 2 0 0. B 81 See p 613, post. 



Part XlL>-OrrBNcas against the Person. 

1239. A eondonshon or consent after the fact affords no 
defence (/t), nor does the foot that the woman was the pnsoner’s 
ooncnbme(t) or a common strampet (A). 

1240 The prosecutrix may be asked m cross*exammation whether 
she has previously had connection with the pnsoner with her own 
consent, and if she denies it, evidence of the fact may be mven on 
behalf of the pnsoner (1) Evidence may also be given wiUi a view 
to show her character for general mdecency {m), or that she is a 
common prostitute (n), she may also be asked if e^e has had conneo* 
tion with particular men other than the prisoner, but if she denies 
that she has, evidence cannot be given to contradict her denial (o) 

1241 Any person is by statute (p) guilty of a misdemeanour who 
unlawfully and carnally knows, or attempts to have unlawful carnal 
knowledge of, any female idiot or imb^ile woman or girl under 
mrcumstences which do not amount to rape, but which prove that 
he knew at the time of the commission of the offence that she was an 
idiot or imbecile The consent of the woman or girl is immaterial 

The punishment foi this offonco is imprisonment with or without 
hard labour for not moie than two jears((^) 

(Ji) 1 Ilale, P 0 631 Fonuorly a consont eubsequont barred an appeal for 
rape, but not an indictment at the suit of the King (^btatuto of Westmiuater tho 
Second (1285) (13 Edw 1, c 34)) 

(i) 1 Halo, r C 628 

{k) 1 Havk P C , c 10, B 7 Tliese foots, however, will of course have a 
bearing upon the question whether the prosecutrix consent od Sii Afatthew 
Halo (1 P C 633) states the following ui cmnstauces by which the truth of the 
prosecutrix’s evidence may be tested “ It the witness be of good fame, if she 
presently discovered (i e, complained of) the olTeuce, made smt after tho 
offender, showed circumstances and signs of the mjury whoreof many are of 
that nature that only nomen are the most proper examiners and inspectois, if 
the place wherein the act was done was remote from people, inhabitants or 
passengers, if the oflondor fled for it, these and the like are concuirmg 
evidences to give grcatei probability to her testimony, wb ii proved by others 
ss well as herself But on the other side if she concealed tiio injury for any 
considerable time after she had opportunity to complom, if the placo where the 
act was supposed to be committed were near to mhabitants or common recourse 
or passage of passengers, and she made no outcry when and whore it is probable 
die might be hoard by others, these and the like arcumstancea carry a stiong 
presumption that her testimony is false or feigned”, also 4 BL Com 213 The 

fact that woman made a speedy complaint has always been admissible, as to 
when the details of her complaint may be given in evidence, see pp 388, J94, ante 
In practice some oonoboration of the woman’s statement is always requiied, 
though tho jury may act upon her uucorroboiated evidence, if they think fat 
(l)Jt V Martvi (18 i4), 6 6 &P 562, Jl v ifdey (1887), 18 Q B I) 481,C.C E 
(♦») R V (1843), 1 Cox, C 0 48 

n) R V Rarkir (18 J^), a () &P 669 

b) R T Halmea (1871), L B 1 0 0 B 334 As to evidence to show the 
general reputation of a wituoss for untruthfulness, see p 383, ante, as to tliu 
cross-exammatioD of a pnsoner with regard to his character or prorious oiloncen 
if the defence attacks the character of the prosecutnz or alleges the good 
character of the pnsoner, see pp 382, 404, ante 

(p) Onnunal Law Amendment Act, 1885 (48 & 49 Yict c 69), s 6 (2), it is 
by statute a misdemeanour punishable m the same way for any person 
employed in an institution for lunatics, or having the care or charge of a smglo 
patient, unlawfully to have or attempt to have carnal knowledge ol a lunatic 
in such mstitution or under such cdiarge, the consent of the luoat c is imma* 
tenal (Lunacy Act, 1890 (53 Yict. c 5), ss 324, 325} 

(q) Cnmmal Law Amendment,Act, 1885 (48 A 49 Yict. c 60), s 5 (2), see 
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1242 Upon a charge of rape or of unlawful carnal knowledge of 
a female idiot etc, the wife of the prisoner may be called as a 
witness for the prosecution without the consent of the prisoner (r). 

1243 Upon the trial of an mdictment for rape the jury may 
convict the prisoner («) of —^By threats procnrmg or attemptmg to 
procure the wom<in to have any unlawful carnal connection (f); or 
by false pretences procuring her to have any unlawful carnal 
connection (u), or administering to her any drug, matter, or thmg 
with intent to stupefy so as thereby to enable any person to have 
unlawful carnal connection with her (a), or unlawfully and carnally 
knowing or attempting to have unlawful carnal knowledge of a girl 
under the age of thirteen years (&), or unlawfully and carnally 
knowing or attempting to have unlawful carnal knowledge of a girl 
above the age of thirteen years and under the age of sixteen 
years (c), or unlawfully and carnally knowing or attempting to 
have unlawful carnal knowledge of an idiot or imbecile woman 
under ciicumstances which do not amount to rape(d), or of an 
indecent assault 

Upon such conviction the defendant is liable to be punished in 
the same manner as if he had been convicted upon an indictment 
for such oflence. 

Sim Slop 2 — Offence$ under the CtimmaJ Law Amendment Ad, 1886 

1244 Any pel son is by statute (e) guilty of a misdemeanoui who 
( 1 ) by thieats oi intimidation piocures oi attempts to procure any 
woman or giil to have any unlawful carnal connection (/) either 
within or without the King’s dominions, or ( 2 ) by false pretences 
or false lepresentations ( 9 ) procures any woman 01 giil, not being a 
common prostitute or of known immoial character, to have any 
unlawful connection either within or without the King's dominions, 
or (b) administers to or causes to be taken by any woman or girl any 
drug, matter, or thing with intent to stupefy or overpow'er her so as 


also Lunacy Act, 18% (53 Yiot c 5), as 324, 325, and title LmrArics Aim 
p£li^ON8 UF U>aoiJim Mum The offence la not triable at quaiter sosaions 
(Oiiininal Law Amendment Act, 1685 (48 & 49 Yict 0 . 69), a 17} 

(r) Cimiinol Evidence Act, 1898 (61 A G2 Yict c 36], a. 4 It is not clear, 
however, that she can be compelled to give evidence agmnst her wiU (Cnuunal 
Iiaw Amendment Act, 1885 (48 & 49 Yict a 69), 8 20), she oertauuj cannot 
be compelled to disrloae communication made to her by the pnsoner during 
their momage (Cruaiual Evidence Act, 1898, aupra, a 1 (d)), and see p 406, 
unit 


OriDunal Law Amendment Act, 1885 (48 & it Yict c 69), a 9. 

Jbid.a 3(1) « 

;) 2M,e 3 (2) 

(a) find, a 3 (3), 

' h) , 8 4 
«) Ibtd ,8 5 (1) 
d) Ihtd ,8 5 (2) 

(0 lhd,a 3 

If) This may be either with the defmdant himself or with another man 
(A T WtUtam (1898). 62 J P 310).* 

( 9 ) If these are set out (and in M. V. Ftdd, Central Crimmal Court Seasione 
Fapois, 189), it was held that it was neoessary to do so), thw need not be 
aegutiied m the indiotmeut (A y. Glarbe and Lj/em (1805), 69 3, P. 848). 
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thereby to ensble any person to have nnlawfnl carnal eonneotion 
with her. 

The punishment for any snoh offence is impiisonment with or 
without hard labour for not more than two years {h) 

No person may be convicted of any such offence upon the evidence 
of one witness, unless such witness be corroborated in some material 
particular by evidence implicating the accused (t) 

Any person is by statute (k) guilty of felony who unlawfully 
and carnally Imows any girl under the age of thirteen yeais 
The punishment for this offence is penal servitude for life or for 
not less than three years, or imprisonment with or without hard 
labour for not more than two years (1) 

The legal presumption that a boy under the age of fouiteen 
years cannot be guilty of rape extends to this offence (m) 

Any pel sou is by statute (n) guilty of a misdemeanour who 
attempts to commit this offence 

The punishment is imprisonment with or without hard labour for 
not more than two yeais, and both m this and the last-mentioned 
offence, if the offender's age does not exceed sixteen years, the court 
may, instead of sentencing him to imprisonment, order him to be 
sent to a reformatory for not moie than five nor for less than two 
years (o) 

In a prosecution either for the completed felony or for the 
attempt the consent of the girl is immaterial (p) 

1246 If upon an indictment for the felony of carnally knowing a 
girl under the age of thirteen jears the jury are satisfied that the 
prisoner is guilty (1) of procuring oi attempting to procure the giil 
by threats or intimidation to have any unlawful carnal connection, 
(2) of procuring her to have unlawful connection by false pretences, 
if she IS not a common prostitute or of known immoral character, 
(8) of causing to be taken by the giil any drug ir thing with 
intent to stupefy her so as to enable any person to have such 
connection with hei, (4) of an attempt to have such connection, 
(5) of carnally knowing or attemptmg to have carnal knowledge of 
a gul under the age of sixteen years, or of an ipibecile, or (6) of an 
indecent assault, but are not satisfied that he is guilty of the felony 
charged n the indictment, the jury may acquit him of the felony 


(A) Cnminal Law Amondinent Act, 1886 (48 & 49 Yiot c 69), i 3 No 
offence under this Act is triable at quarter sessions (tbid , s 17} 
ft) Ibtd, B 3, S V StatS (1909), 2 Cr App Eep 6 
• (A) Cmmnal Law Amendment Act, 1885 (48 & 49 Yict c 69), 8 4 As to 
the unsworn evidence of a child of tender years upon a cbaiga of this kind, 
Me p 408, anfc 

(Jf) Jbtd , Penal Servitude Act, 1891 (54 A 55 Yiot c 89), s 1 This offence 
18 not triable at quarter sessions (Onminal Law Amendment Act, 1885 (48 & 49 
Yict c 69), B 17) 

(m) R ▼ TTcrttf, n 892] 2 Q B 600, C C B The judges expressed differmt 
opimoue as to whethei he could be convicted of the attempt 
<n) Qnnunal Law Amendment Act, 1885 (48 & 49 Yict o 69), s 4 

Children Act, 1908 (8 Edw 7, c 67), as 57 and 134 (3), and Third 

(p) S V Brafe(1865}, L B lO^C B 10. 
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and find bim gniliy of anj one of the above offences. Therenpon 
the prisoner may be pumsbed as if he had been convicted on an 
indictment for that offence (q). 

A boy under fourteen who is indicted for the felony of carnally 
knowmg a girl under thirteen may on that indictment be convicted 
of an indecent assault (r) 

The prisoner may be convicted of an indecent assault, although 
the girl consented to the act («) 

1247 Any person is by statute (a) guilty of a misdemeanour who 
unlawfully and carnally knows or attempts to have unlawful carnal 
knowledge of a girl of or above the age of thirteen years and under 
the age of sixteen years The consent of the girl is immaterial 

The punishment is imprisonment with or without hard labour for 
not more than two years (6) 

It IS a sufficient defence to sm h a charge that the defendant had 
reasonable cause to believe that the girl was of or above the age of 
sixteen years (c) 

No prosecution for the last-named offence can be commenced 
moie than six months after the commission of the offence (d) 

In these cases of carnal knowledge of girls under the age of 
thirteen or sixteen it is sufficient for the prosecution to prove 
pcnctiation, the ciimo being complete without emission (e). 

A girl under the age of sixteen years cannot be convicted of 
inciting a man to the commission of the offence of unlawful carnal 
knowledge of hei, oi of aiding and abetting him m committing 

1248 An extiact from a register of births, which is proved to be 
an examined copy oi extract, or w hich purports to be signed and 
ceitiffed as a tiuo copv or extract by the officer intrusted with 
custody of the onginal, is sufficient evidence of the age of the 
pio&ecutiix, if she is identified as the person named m the 


(g) Cnminal Law Amendment Act, 188d (18 A 49 Yict c 69), s 9 But ha 
cannot, it appears, be convicted of a common assault (if v Caiherall (1875), 
IJ Cox, 0 0 109 It was hold that upon a charge of felony under a 4 of the 
above Act the piisoner might be convicted of an indoccnt assault although tihe 
unsworn eTidnnco of a child was received against him (as to which see p 408, 
ant<), and although there was no other buihiient evidence against him (£ ▼ 
Htnlanti (1888), 20 Q B D 827, 0 C E , and see Prevention of Ciuelty 
to Cluldion Act, 1904 (4 Edw 7, c 15), s 15, and Children Act, 1908 
(8 3'idvt 7 c b7\ 8 30) 

i r) if V mifutTM, [1893] 1 Q B 320 C 0 Ey 

t) Criminal Law Amendment Act, 1880 (43 A 44 Yiot c 45), s 2 • 

a) Ctumnal lAw Amendment Act, 1885 (48 A 49 Yict c 09), s 5 (1). 

6) /bid 
c) Ibtd. 

a) Ibtd Prevention of Cruelty to Ohildien Act, 1904 (4 Edw 7, c 15), 
17. If the onginal proseoutibn upon which the pnsoner was committed for 
tnal was one of lapo, and was commenced withm the six months, the prosecu¬ 
tion will be m time, even though the pnsoner m tned only on an indictment for 
the statutoiy nusdemeauoiir at a date when the six months have expired (B t 
Ifett, [189811 Q B 171 C 0 E) 

(f) B V Maroden, flS'in 2 Q B 149, C CE 
(/) B V Tyrrell, [18‘ 1] 1 Q B 710, COE 
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ex(ar&et(p). But her age may also be proved by any lawful 
evidence {h) 

1249. Upon an indictment for carnally knowing a girl between 
the ages of thirteen and sixteen and for assaulting her the defendant 
may, if there was no consent on the part of the girl, be convicted 
of a common assault (i). 

1250 Any person is by statute (1) guilty of felony who, being the 
owner or occupier of any premises or assistmg in the management 
or control thereof, induces or knowingly suffers any girl under the 
Age of thirteen years to resort to or be upon such piemisos for the 
purpose of being unlawfully and carnally known 

Tne punishment is penal Ber\ itude for life or for not less than 
three years, or imprisonment with or without haid labour for not 
more than two years (Z) 

Any such person is by statute (m) guilty of a misdemeanour if 
the gill 18 above the age of thirteen and undei the ago of sixteen 
3 'ears. 

The punishment is imprisonment for not moie than two years 
with or without haid labour (u) 

In either case it is a sufficient defence that the accused had 
leasonable cause to believe that the girl was of or above the age 
of sixteen years (o) 

The father or mother of the girl may be convicted of either offencOi 
although she was living at home with them (jO* 

Sob-Seot 3 —Jncett 

1251. Any male person is by statute (q) gmlty of a misdemeanour 
who has carnal knowledge of a female who is to his knowledge his 
granddaughtei, daughter, sistei, or mothei 

The punishment for this ofience is penal servitude for not moie 
than seven or for not less than three years, or impri'onment wither 
without hard laboui for not more than two years, if xt is alleged m 
the indictment and proved that the fomale is under the age of thirreen 
years, the accused may bo sentenced to penal servitude for life or 
for not less than three years, or imprisonment with oi without hard 
labour for not moie than two years, if the agb of the accused does 
not exce'^d sixteen years, he may be sentenced to be whipped and in 

( 9 ) Evidence Act, 18dl (14 & 15 Yict c 99), s 14, v Weaver (1872), L E 
2 0 0 B 85 

(h) Even by the evidence of persons who have seen her and apeak as to tboir 
belief with regard to her age (A v Cox, [1898] 1 Q B 179, 0 C R) 

. (t) JB v Boalock (1893), if Oox, C 0 700 See also S v OtUhne (1870), 
L R 1 O 0 R 241 

(k) Oumnal Law Amendment Act, 1885 (48 & 49 Viot c 69), s 6 (1) 

(Z) Ibid , Penal Semtnde Act, 1891 (54 & 55 Vict c 69), s. 1. 

(m) Chunuud Law Amendment Act, 1885, tupra, s 0(2) 

(n) Ihd 

(o) Ibid 

Ip) B r Webster (1885), 16 Q B D 134, C 0. E , but not where the parent 
has permitted intercourse on one occasion for the purpose of obtauung evidence 
against a man who has previously seduced the ^1 (B r Merthyr Tydfil 
JiuUcu (1894). 10 T L R 375) See also p 642, anU 

(y) Puushmentof Incest Act, 1908 (8 Edw 7, c 45), s 1. Offences under 
this Act are not triable at quarts sessions {sbtd , ■ 4) 


SEOt 1. 

Ofbnoei 

agtlut 

WoBmi 

andOiiii. 


Owner eto. 
of prenlaes 
snSering 
defilement of 
girl on the 
pramisea. 


Incest. 




618 


Criminal Law and Frocedubs. 


8aoT.2 

(Mbneefl 

againit 

Women 

•ndObli. 

Attempt 


Oiurdianship, 


Female 

permitting 

incest 


Conviction 
on indU tnient 
for rape 


WitnesBM 


addition to be sent to a reformatoiy for not Iras than two years or 
more than fire years (r). It is immateiial whether the earnai 
knowledge was had with the consent of the female (?) 

1262 Any male person is by statute («) guilty of a misdem^motir 
who attempts to commit any such oiTence The punishment is 
impnsonment for not more than two years with or without hard 
labour (t), 

1253. Upon the conviction of the full offence or of an attempt to 
commit it against a female under twenty-one years of age, the 
court may divest the offender of all authority over her, and if he 
IB her guardian, remove him from such guardianship, and in any 
such case may appoint any peison or persons to be her guardian or 
guardians duiing her minority or any less period, provided that 
the High Court may at any time vary or rescind the Older by the 
appointment of any other person as such guardian, or in any other 
respect (a) 

1254 A female of or above the ago of sixteen is by statute (h) 
guilty of a misdemeanour who permits a person who is to her 
knowledge her grandfather, father, brother, or son to have carnal 
knowledge of her 

The punishment for this offence is penal servitude for not moie 
than seven nor less than three years, or imprisonment with or without 
hard labour for not more than two yeais (c) 

In the above-mentioned piovisions the terms ‘*biother” and 
** sister” include half-brother and half-sister, and such provisions 
apply whether the relationship between the accused and the peison 
with whom the offence is committed is traced through lawful 
wedlock 01 not {d) 

The Vexatious Indictments Act, 1859 (e), apphes to these offences 

1255 If on the trial of an indictment for lape the jury are 
satisfied tliat the defendant is guilty of an offence under the Punish¬ 
ment of Incest Act, 1908, but are not satisfied that he is guilty of 
lape, they may acquit him of rape and find him gmlty of an offence 
against that Act, and on a trial for an offence agamst that Act a 
defendant may be acquitted of that offence and convicted of an 
offence ( f) under ss 4 or 5 of the Gumma) Law Amendment Act, 
1885 (q) 

1256 Upon piosecutions for incest under the Punishment of 
Incest Abt, 1908 (h)^ the wife or husband of the accused may be 

{r) Punishment of Incest Act, 1908 (8 Edw 7, c 45), Penal Servitude Act, 
1891 (54 & 55 Vict 0 69), 8 1 

(•) JbtdfB 1 

(tj Ibtd 
JbtJ 

(6) , a 2 

h) Ihd , Pennl Semtnde Act, 1891, »upra, a. 1 

(d) Pumahment of Incest Act, 1908 (8 Edw 7, c. 4fi), s. 8. 

(«) 22*28 Vint c 17 

(/) Pnnuhmeut of Inoeat Act, 1908 (8 Edw 7, o 46), s. 4 (1), (2), (3). 

( 9 ) 48 & 49 Yict c 69, os to these oflenoea, see p 614, ante 
(5)Edw 7, e _4& 
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eallad m a witeess eiilhev for the woseonUoa or the dafenoe, and 
irithoat the oooeent oi the peraon (matged (i)> 

1357. All prooeedingB noder the Pamshment of Incest Act, 
1906 (it), ure to be held m camera {1) No proBeoution for any 
offenoe under tiie Act can be commenced without the sanction of 
the Attorney-General, ercept m the ease of a prosecution commenced 
by or on behalf of the Director of Pubho Pioseoutions (m). 

Sub-Sect 4 AtBoutt 

1258. Any person is by statute (n) gmlty of a misdemeanour who 
commits an indecent assault upon a female 

The punishment is imprisonment with or without hard labour 
for not more than two years (o) 

It IS no defence to a charge of indecent assault upon a young 
person under the age of thirteen to piove that she consented to the 
act of indecency (p), but where she is above the age of thirteen, 
consent is a sumcient defence ( 9 ) 

Sub-Sect & — Ahdudim^r) 

1259 Where any woman of any age has any interest, legal or 
eqmtable, present or future, absolute, conditional, or contingent m 


ft) Fumehmont of Incest Act, 1908 (8 Edw 7, 0 46), s 4 (4), but boo p 614, 
note (r) 

(A) 8 Edw 7, c 45 

ff) litd, B 5 

(m) Jbtd, B 6 

(n) Offences against the Person Act, 1861 (24 & 25 Vict 0 100), b 62 

( 0 ) /bid . Ponal Semtude Act, 1801 (54 & 55 Yict c 69), s 1 The offender 
may also be fined and teqmied to find Burebes for his good behaviour (Offences 
against the Person Act, 1861 (24 & 25 Yict. 0 100), s 71) The offenceutoable 
at quarter sessionB 

(p) Onnunal Law Amendment Act, 1880 (43 & 44 Yiot 0 15), s 2. As to 
acts of gross indeoency committed by a male person with anoflier male person, 
aee p 539, ante 

( 9 } As to consent, see p 612, ante Am to the cross-ezamination of the 
prosecutrix with remet to other acts of mdeceney committed with her consent, 
the principles Btated on p 613 with respect to rape spply to charm of 
indecmit assaulfi As to admitting the unsworn endenbe of ^Idrcn of lender 
veaxs, sss p 408, ante As to a court of summary iiinsdiotion deabng with an 
udeoent assaifit on a person under sixteen, see (luldxen Act, 1908 (8 Edw. 7, 
0 67), 8 . 128, and p 269, note, ante 

(r) There ate certain ^ovisions as to the offence of abduction which although 
still remaming unrepealed may be sud to haye fiillen mto desuetude, Statute 

of'Westmin8terthel^oond(1285)(13 Edw l,c 34) provides that of women earned 
away with the goods of their Hbabaods, the Sing shaU Itave suit for the goods so 
Aken. away {tM , s 3), that if a wife willingly leave her huaband and go away 
and continue with her advouteser, she (diaU loae her dower, unleaa her husband 
tahee her bach (thd , s. 4). Apamshmeotof three years’ imprisonment is imposed 
upon a person who carries away a nun from her noose, although with her own 
consent {ibid , s. 5). The rest of that port of the diopter of wm statats which 
reUteatoTapeiBiepesled^stat (18^)0Qeo 4,c 31, a 1 Bye 35oliba 
stat Westminster &e Seoc^ (aupra) it is provided that ooncenung ohildreiu 
malf tfg (rrhoae mainage behmgeth to another), token and earned 

away, if the nmaher have no n^t in the mmiam, thou^ after he restore tk» 
obila baswRied, he ■ba.ii nerermeless be pumshM to his delault by two yeoss 
topriscuonsat; and if hs do nOt restore, or do marry the child after the years 
at c on s e n t , and be not able to aatufy to” tts marriage, he ohall abjure the 

* * 2 A 
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Any real or pergonal estate or is a presnmptive heiress, eohf^ress, 
or one of the next of km to anyone having each an mterest, anyeme 
18 by statute (a) guilty of felony (1) who from motives of lucre takes 
away or detams such woman against her will with intent to marry 
01 carnally know her, or to cause her to be married or carnally 
known by any other poison, or (2) who fraudulently allures(5)* 
takes away, or detams such woman, being under the age of twenty- 
one years, out of the possession and agamst the will of her father 
or mother or of any other person having the lawful care or charge 
of hei with the like intent 

The punishment is penal servitude for not moie than fourteen nor 
less than three yoais, or imprisonment with or without hard labour 
for not more than two years (c) 

A peison convicted of this offence is incapable of takmg any 
interest or estate m any leal or peisoiml propei ty of the woman or m 
any property which may come to her as heiress or next of km (rt) 

If the offender has married the w'oman abducted, such property 
18 , upon the conviction, to be settled in such manner as the 
Chancery Division of the High Court of Justice shall upon an 
information by the Attorney-General appoint (d) 

As the oilonce consists m the abduction oi detainer, it is no defence 
that the woman was at first taken away with her own consent, if she 
aftoiwaids lofusos to continue with the offender nor is it material 
that she was ultimately married oi defiled with her own consent (c). 

If the jury are not satisfied that the prisoner acted from motives 
of lucio, be cannot be convicted of the foirner of the offences above 
described (/) 

1260 Anyone is by statute (g) guilty of felony who by force takes 
away or detains against hei will any woman, of any age, with 
mtont to marry or carnally know hei, m to cause hei to ba 
maiiied or camally known by any oilier ptrson 

The punishment is penal seivitudo for not moie than fourteen 
noi less than three jeais, or imprisonment with or without hard 
labour for noi moie than two years (h). 

1261 Everyone is by statute (?) guilty of felony (1) who unlaw¬ 
fully, either by force or fiaud, leads or takes away, or decoys or 
entices awoy, or detains any child under the age of fouiteen yeais 
with intent to depiive any paicnt, guardian, or other person having 


reslm. or baVb peimtual impnaoument The romainder of this Act la ropealod 
the CiTil PM^duie Acta xtepeal Act, 1879 (42 43 Vict o. 69), s 2 

(a) Offeixea agnniat the Person Aot, 1861 (24 & 25 Yict o 100), a 63 * 

(bj JS V Burrkl (1863), Le & Ga 354 

(e) Ofieuces against the Person Act, 1861 (24 & 25 Yioi c 100) s 63, Penal 

Senmnode Aot, 1891 (64 & 56 Yict c 69), s 1 The ofienoe of abducting a 

'WOUtan or a gul la not triable at quarter eeaaions (Quarter Sessions Act, 1842 
(6 ft 6 Yict 0 88), 8 1) 

(d) Offenoua n^inst tho Person Act, 1861 (24 ft 26 Yiot o 100), s 63. 

(a) 1 Hawk P C , c 16, Part 11., sa 7, 8 (8th ed, 1,124) 

(/) A, V Barrait (1840^, 9 0 ft P, »7 

[g) Oflenoee against Uia Person Aot, 1861 (24 ft 25 Yict o 100), a 64. 

(A) Ibtd ; Pooal Setritudp Act, 1891 (64 ft 66 Yict e 69;, a 1 
(t) Ofianoss against the Peiaon Act, 1861,(24 ft 26 Yict c 100), a 68. 
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the lawful care or charge of such child, of the poaseBsiaa of such 
child, or with intent to steal any article upon or about its person, 
or (2) who, with any such intent, receives or harbours any such 
child knowing it to have been by force oi fraud so taken or decoyed 
away or detained. 

The pomshment for this offence is penal servitude for not more 
than seven or less than three years, or imprisonment with or with¬ 
out haid labour for not moie than two years, and if the offender is 
a male under eixteen years of age, he may be whipped (k) 

No one is hable to prosecution for this offence who lus tliuined 
any right to the possession of the child so taken or decoyed away 
or detained, or who is the mother of the child or in the case of an 
illegitimate child claims to be the father of such child (1) 

Fraud practised upon either the parent or the child is sufficient 
to establish the offence (m) A. person who has been m possession 
of a child with the consent of its parents, but who unlawfully and 
agamst the will of the patents deliveis it over to another person, 
detains the child In such a case falsehoods told to conceal how 
the child has been disposed of are evidence of the detainer being 
fraudulent (n) 

1262 Anyone is by statute (o) guilty of a misdemeanour who 
unlawfully takes or causes to be taken any unmairied girl under 
the age of sixteen years out of the possession and against the will 
of her father or mother, or of any other person having the lawful 
care or charge of her 

The punishment is imprisonment with or without haid labour for 
not more than two jeais (p). 

1263 A manual possession by the father or guaiduin need not 
be shown If the giil was a member of his family and undei 
his control, it is sufficient If she leaves her father s house for a 
particular purpose with his sanction, she cannot lega 'y be said to 
be out of hia possession (q) The taking need not be by force either 
actual or constrnctive (r), and the consent of the giil, if it has been 
obtamed by the defendant’s peisuasions, is immaterial («) 


(k) Offences Against the Pei son Att, 1S61 (24 & 25 Yict c lOOj, 9 50, Penal 
Servitude Act, 1891 (54 & 55 Ynt c 69}, a 1 
({) Ibid Although the mother may not be convicted ol this offence, ehe mav 
it seems, be convict of the offence of conspiring with someone else to toUe a 
child out of the possession of the person who has the lawful care of it, sec Jl v 
Di/gutd (190^, 21 Oox, 0 C. IMM), C 0 E , 5 v Orossman (1908), 98 L T 760 
(m) B V JieUu (1891), 17*C3o*, 0 C 660, COR 
• (n) V Johuon (18^), 15 Cox. C C 481, COR 

(o) Offences against the Person Act, 1861 & 25 Yict c 100), s 55 

(p) ibid., the defendant may also be fuioa and required to find sureties for 
good behaviour (tUd ) 

(o) S V ManiMow {lWi3), Dean C C 159, Jervis, CJ 
(i) JB V MaiiUdow, $upra, R v F^ozrr (1861), 8 Cox, 0 0 446, R v, 
Satllte (185^, tbid, 238 (where the girl vuluntaruy left her home for <in hour 
to bemaxnedand then letomed, ffie mamage never having been consummated), 
S V. Mycoek (1871), 12 Cox, 0. 0 28 

(•) R V Tvnsttetan (166^, 1 Lev 25? , J? v Jtobvnt (1844), 1 Car & Kir 
456, B. T Ifankletow, mpra, compare R v Meadowt (1844), 1 Oar Kir 399, a 
caee whidxit would appear difficalt,to reconcile with these and other antbonties 
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Tho defendant tnaj be convicted, although he took no part in the 
actual removal of the girl, if he previously solicited her to Inve 
her father, and afterwards received and harboured her when she 
did so(0 But if a gitl leaves her father of her own accord, the 
defendant taking no active part in the matter and not persuading 
or advising her to leave, he cannot be convicted of this offence, even 
though he failed to advise her not to come, or to return, and 
afterwards harbouied her (a) 

The fact that the defendant believed upon reasonable grounds 
that the girl was sixteen years of age, affords no defence upon a 
charge of abduction (5) 

A person who finds a girl wandering in the street and takes 
her away with him cannot be convicted of abducting her, in the 
absence of evidence that be knew that she was under the lawful 
care or charge of her father, mother, or any other person (c), nor 
can a person who takes possession of a child be convicted of this 
offence, if he honestly believes that he is entitled to the legal custody 
of the child (d). 

If the taking is intended to be temporary only, and for a purpose 
not incousistont with the possession of the father, it does not 
necoBsarily amount to a taking out of his possession , but if a girl 
IS taken away for the purpose of being detained for a time in order 
that she may cohabit with the defendant, the fnct that he sent her 
back after a teinpoiaiy cohabitation affords no doforice(<’) 

If a girl is taken out of the possession of a peison havmg the 
lawful custody of her, the person so taking her may be convicted 
of abducting her, although he was influenced by religious or philan¬ 
thropic motives (/) 

The offence is committed by anyone who takes a female illegiti¬ 
mate child fiom the custody of its mother or its putative fathei (g). 


but for tho fact that the defendant waa herself a {^irl, and the two girls 
wandered away together See the observations of Mavi^e, J , on this casein M 
V K%fm (18&0), 4 Oox, C 0 167, at p 16S The marginal note io R v Meadouu 
IS misleading, see tiie observationa of the judges m R v ManUtiow (1853k 
Dears C 0 159, Me also on this subject R v Miller (1876), 13 Ooz, 0. (j. 
179, Lush, J 

(t) R V Robb (1864), 4 F & F 69, PouoOK, OB , B v Randlet/(1869) 
IF & F 648, WianrirAx, J 

(a) R V Oltfier (18(>6), 10 Coz, 0 0 402, BbamweUo B , /? t Jam$ 
(lOOJ), 20 Coz, C 0 249, see, however tho obnorvations of AxuBBsosi. B, in 
R V biauell (1847), 2 Coz, C C 279 whtch, it is submitted, ara not m accord- 
anoe with tho views expressed by judge s m tho biter cases 

(5) R V fVMM* (1875), L B 2 C 0 R 154 , 

R. y Oreen and Batea (1862), 3 F & P 274, B v fftbbert (1869), L B | 
0 u B. 184 


(<n JB, v Ttnkler (1859), 1 F A F 513, see also S v France, supra, at 
p. 175; and as to children under fourteen years of age, eee Offences against the 
PBrsem Art, 1861 (24 & 26 Vict 0 100), s 56, and p 620, ante. 

A V Ttntmana (1860), Bell-, 0 0 276, R v SaaUte (1869), 8 Coz, G. OL 

(/) A T Btioth (1872), 12 Ooz, C C 231, Qoats, J “Though thestatats 
probably tmnoipally aims at seduction for carnal pnrpoees, the taking may 
be by a lutale with a good motvra'j though there may be such cases which 
are not imminal m one sense, 1 say that me aot ftxrbidden u wrong*' (A v. 
iVwice, atgirPtfer Braicwux, B , at p 174) 

1 Siwk A.c. e. 16, a 14 (Sth ed, 1,128); 1 East, F. a 457; A v. 
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The taking oat of poeaeaeuai mtuit be agamet the iviU of tiie 
(atisfiTi mother, or other person havmg the lawful oare or duBoe of QMMa,* 
the gitL A taking with the eonsent of the parent or gmgaian, a grt a i t 
it each eonsent is obtained by frandulent misrepresentationSi id a 
taking against his will (ft). “IS?*** 

The fact that a parent has countenanced a lax, thou^ not 
necessarily an immoral, course of life bv the girl may in some 
cases be evidence that the taking out of his possession, though 
unknown to him, was not against his wUl (t). 

1264. Everyone is by statute (ft) guilty of a misdemeanour who, Abdaotion of 
with mtent that any unmained girl under the age of eighteen years 
should be unlawfully and carnally known by any man or men, takes •**“*•*• 
or causes to be taken such girl out of the possession and against 
the will of her father or mother or any other person having the 
lawful care or charge of her. 

The punishment is impnsonment with or without hard labour 
> for not more than two years (a). 

It IS a sufficient defence to such a charge, if it is made to appear 
to the court that the defendant had reasonable cause to believe 
that the girl was of or above the age of eighteen years (ft). 


Sect 3 —Cruelty to Children {c). 


1265 Any person is at common law guilty of a misdemeanour Kegiect to 
who, being obliged by duty or contract to provide for an infant of proTlde food 
tender years unable to provide for and take care of itself, whether 
such mfant is the child, apprentice or servant of such person, 
refuses or neglects to provide sufficient food or bedding for such 
infant so as thereby to injure its health (d) 

The pumshment for this offence is fine and impnsonment without 
hard labour (e) 


1266. Any master or mistress is by statute (/) guilty of a misde* Nogieet to 
meanour who, being legally liable to provide for his or her apprentice p«jrtd« food 
or servant necessary food, clothing, or lodging, wilfully and without 
lawful excuse refuses or neglects to provide the same, or unlawfully 


Comfort (or Carnforth) (1742), 1 Bott and Const, Poor Laws, 6tli ad, p 468 , 2 
Stra. 1162. As to the possession of the mother, see ^ v Ho^mt (1806), 7 East, 
679 


(A) B ▼ Hopittu (1842), Oar A M. 264. 

(t) B V Prtmeft (1868), 1 F. ft F 60 

(A) Otuninal Law Amendn^t Act, 1886 (48 ft 48 Yict 0 . 69), 8 7 The 
c|M already cited (pp 621, 622, ante)aB to when a girl u to be considered in the 
possession of her parente, and os to what amounts to tokmg her ont of such 
poaseesion, apply to pxoseoutaons nnder this section (aee B t Menken (1686), 16 
Cox, 0 0 267). To warrant a conviction there mnst be evidence that she was 
induced by the defendant to leave her home (E. v Kauffman (1904), 68 J. P. 
180, BosAiTQUSr, KO, Common Set^eant) 

Onnunal Law Amendment Act, 1886, supra, a 7. 

Jbtd 

For abdncfaon of iduldren, see p 620, ante. 

A V. JWeitd (1802), Buss ft Ay. 20; Jt. v. Kogan (1661), 2 Den. 272, 
B.; A V PAtttfwtt (1853), 22 L J (u. o.) 113, 0.0 B. 

(s) The ofirace is triable at quarter msaiona 

(/) Oflsnoes against the Person Aet, 1861 (24 ft 26 Vict. o.,100J, s 26. 


0 . 
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and malimously does or eaiiBes to be done any bodily harm tc sn^ 
apprentice or n^ant so that his hfe is endangered or his health is, 
or 18 likely, to be permanently injured. 

The punishment is penal servitude for not more than five nor le^ 
than three years, or imprisonment with or without hard labour for 
not more tl^n two years The defendant may also be fined and 
required to find sureties for good behaviour {tj) 

1267 Every person over the age of sixteen years is by statute (k) 
guilty of a misdemeanour who, having the custody, chaige, or 
care («) of any child or young person (/•,), wilfully assaults, illtieats, 

(g) Offences Aj^iust the Person Act, 1801 (21 ft 25 Yict c 100), s 20 , 
Penal Servitude Act, 1891 (51 ft 55 YicL c 69), s 1 The neglect to provide 
neoeBBory food, clothing, medical aid or lodging to a servant or appi entice, 
if the master or mistress is legally bound to provide it, is also nunishublo 
Bummuil> by a fine of £10 ui iinprisonmout loi riT mouths (Conspiracv 
and PToleotion of Property Act, 1875 (38 ft 89 \]ct & SO), s 6 ) Tho 
defendant has by s 9 a right to elect to be tried on indictment 

At common law, apait from any contractual liabihty to provide food, clothing 
and other necessaries, the maetex of an appi entice who resides with him, or of 
a Boivout who IS of tender years, or is so lai under the mastei’s restiamt or 
duminion by helplessness of body or mmd as to be unable to withdiuw himself 
fiom his control, is liable to be indicted, il he wilfully neglects to supply such 
m cessanos, and if by reason of such neglect tho apprentice or servant dies or is 
seiiously injured in health In such a case the indictment must allege the 
tender years or helplessness of the servant {R v Oould (1701), 1 Salk 381 , 
R V i&//a776), 1 Loach, H7 (S C 1 East, P C 226), R v iJidfei/(1811), 
2 Camp 650, J2 v Smith (186a), Le ft Ca 607) A master is not, apart 
from contract, legally bound to provide medical attendance for his servant 
(lYcwnali v Adney (1802), 3 Bos ft P 247, heUm v Nurtnan (1829), 4 C ft P 
80), but it IS otherwise in the cose ot an apprentice living with the master (£ y 
hmith (1837), 8 0 &P 153) 

(/») OhddTen Act, 1908 (8 Edw 7, c 67), s 12 (1) 

^t) A person who is the patent or legal guardian of a child or young peison, 
or who IS legally liable to maintain him, is to be piesuiuod fo have the ouatody 
of him, nud as between father and mother tho father is not to be deemed to have 
oeohod to have the custody of tho child or young person by reason only that he 
has deserted or does not losido with the mother, any person to whose a 

child or young person is committed by any person who boa tbe custody of lam 
IS to bepresuiuM to have char^ of him, aud any other peison having actual 
possession or control of a child or youug person is to be presumed to have the 
core of him (tbtd, b 38 ( 2 )), see iZ v Cotuwr, [1908j 2 K B 26 In the case 
of an illegitimate child the father is not tho patent ” of the child or a person 
** legally liable to maintain him,” until he is declared to be so by affiliation 
proceedings instituted for that purpose (/{idler v Gre^(/r^(1902), 18T L E 370) 

{k) ” Child” for the purposes of the Act means a person under the age of 
io^eeii yeais (tbul, s 131), ” young person " m the A^ot means a person who 
10 fourteen* j oars of age and undei the ago of siztran (tbtd ) Where m a charge 
or an mdictment for an offence against ue Children Act, 1908 (8 Edw 7, o. 671 
or u^ttst as 27, 55, or 56 of the Offenoea against the Person Act, 1861 (24 ft 
25 Yiet. 0 100), or any offence against a duld or young penon under as 5, 42, 
43,42, or 62 of that Act, or against the Dangerous Pwonnanoes Acta, 1879 
sad 1897 (42 ft 43 Yict. o 34,60 ft 61 Yiot c 52), or for a^ other offenoe 
jpvdlyiiig bodily mjury to a child.or young person (except an oiranoe under the 
Ckxminai Law Amendment Act (1885) ), it is allegra th^ the person by or in 
zespeot of whein the offenoe was committed wae a child or young person or was 
unaer or above any speoiffed age, and he appears to the oourt to nave been so, 
at the date of tbe oommiasion of the ^olleged offence, be le for the puzposee of 
the Ohildi^ Act, 1908 Edw 7, c, 67), to be presumed at that date to have 
been a child etc , unlesb the contiwry u proved (tmd., a 123 ( 2 ), see also JS, v. 
Oox, [1898] I % B 179, C* C B.) 
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neglects, ftbandons, or exposes { 1 ) snoh child dr young person, or 
causes or procures him to be assaulted, illtreated, negteoted, 
abandoned, or exposed m a manner likely to cause him annsoessary 
BafTering or injury to health (m). 

The punishment for this offence upon conviction on indictment is 
a fine of £100, or alternatively, or in default of payment of such 
fine, or m addition thereto impiisonment with or without hard 
labour for not moie than Iv^o years (n) If it is pioved that the 
accused was to his knowledge directly or indirectly mterested in 
any sum of money payable in the event of the death of the child 
or young person, then in the case of a conviction on mdictment the 
fine may be increased to £200, or in lieu of any other penalty the 
accused may be sentenced to penal servitude for five years (o). 

1268. A parent or other person legally liable to maintain a child 
or young person is deemed to have neglected (a) him m a manner 
likely to cause injury to his health, if he fails to provide adequate 
food, clothing, medical aid, or lodging for him, oi if boing unable 
to provide it he fails to take steps to procure it under the Acts 
relating to the relief of the poor (6) 

A person may be convicted of any of the above offences, 
notwithstanding that actual suffeimg or injury to health, or the 
likelihood thereof, was obviated by the act of another person (r), 
and notwithstanding the death of the child or young person (d) 

The Children Act, 1908, does not take away or affect the right of 
any parent, teacher, or other person having the lawful control or 

(0 To abandon or t^xpose any child under the age of tvvo years, 'whereby its 
life 18 endangered or its health pormanontly injured or likely to be so, is abo a 
misdemeanour punishable by penal servitude for hve years or impnsMnment 
W 1 & or without hard labour fox not more than two yeais (Offences against the 
Person Act, J861 (24 & 25 Vict o 100), s 27) 

(m) Injury to health includes injury to or loss of sight or hearing or limb or 
organ of the body and any mental derangement (Ohiloren A t, 1908 (8 Edw 7, 
c.b7),B 12(1)) 

(n) Children Act, 1909 ^9 Edw 7, c 67), s 12 (1) On summary conviction 
the punishment is a hno of £25, or in default of payment of or in addition to 
such hne six months’ impusonment with or without nard labour (tbrd ) 

(o) Children Act, 1908 (8 Edw 7, c 67), s 12 (6) • The accused is to be 
deemed to be intended in such sum of money, if he has any share m or any 
benefit from the payment of the money, although he is not the person to whom 
It IB legally payable (ibtd , s 12 (6)) A copy of a polity of insurance, certified 
by an officer or agent of the insurance company granting it to be a true copy, is 
nnmd/acte evidence that the child or young person tberem named has been 
insured, and that the person m whose favour the policy has been granted is the 
person to whom the money insured is legally payable (tbtd , a 12 (7)) As to 
me disposal of the child or young person by order of court when the person 
having the charge or custody of him is couvioted of cruelty, or oomnutted for 
tnal for that offence, see thrd, se 21, 22, 23 

(a) Neglect u the want of reasonable care, that u, the oxuarion of inoh steps 
as a reasonable parent would take, and sudi as axe usually takmi m the ordinary 
ezpenenoe of mankind. Wilfully ” means that the act isdone deliberately and 
muntaonally, not by aomdent or inadverteiitty, hot ao tiiat the mind of the 
person who does the act goes with it (B v< Senaor, [1899] 1 Q B 283, 291, 
0 0 E.). As to the common law obhgation in these cases, see p 584, ante. 

a) Children Act, 1908 (8 Edw 7, e 67), A 12 (1). See title Fooa Law. 

(e) Ibtd, a 12 (2) 

(4 Ibid.t a 12 (3). t 
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eiiErge of ft child or young person to administer punishment to 

him O')* 

1269 Where it is proved that the death of an infant under three 
years of age was caused by suffocation (not being suffocation caused 
by disease or the piesence of any foieign body m the throat or air 
passages of the infant) whilst it was in bed with some other person 
over sixteen years of age, who was at the time of going to bed under 
the influence of drink, that person is deemed to have neglected the 
infant m a manner hkely to cause injuiy to its health (/). 

1270 Upon the trial of any person over the age of sixteen 
indicted foi the manslaughter of a child or young person of whom 
he had the custody, charge, or care the jiny may convict him of 
one of the above-mentioned offences {g) 

The wife or husband of a person charged with any of the above 
offences may be called as a witness, either for the piosecution or 
defence, and without the consent of the person charged (A) 

Where any of the above-mentioned offences is a contmuous offence, 
it IS not necessary to specify in the indictment the date of the acts 
constituting the offence (t) 

The Vexatious Indictments Act, 1859 (y), applies to misdemeanours 
under the Children Act, 1908 (Jk), 

1271 Where m the course of a public exhibition or performance 
which in its nature is dangerous to the life or limb of a male under 
the age of sixteen yeais or of a female under the age of eighteen 
years takmg part therein any accident causing actual bodily harm 
occurs to any such person, the employer of any such male or female 
IB liable to be indicted as having committed an assault, and the 
comt may award compensation not exceeding £20 for the bodily 
harm so occasioned, to be paid by the employer to such person or 
to some person named by the court on his oi her behalf (f) 


(e) Cluidraxi Aot, 1908 (8 Edw 7, c 67), s. 37 See as to this right, p 608, ante, 
U) Ihd.,B U, 

(o) 1 M,b 12(4) 

(/i) I ltd , 8 27, Cnnunol Evidenoe Aot, 1898 (61 & 62 Yict o 36), a 4 (1) 
The Children Act, 1908 (8 Edw 7, o 67), oontaine provisions as to uie use of 
the deposition of a child or young person, and as to taking the evidence of a 
child of tender years in prooeodings under that Aot, or for any offence under 
n 27 , 65 or 66 of the Offences a^rst the Person Act, 1861 (24 A 25 Yict 
«. 100), or for any offence against a ^d or young peison under ss 5, 42, 43, 
62 or 62 of that Act, or under the Cnmmal Law Ainendment Act, 1885 (46 & 49 
Yiot. c 69), or any offence under the Children's Langeroua Performances Act, 
1879 (42 & 43 Yirt o 34), or under the Dangerous Performances Act, 1897 (60 ft 01 
Yiot C 52), or any other offence involTing bodily injury to a child or young 
psnon (Children Aot, 1908 (8 Edw 7, c 67), sa. 28—31, and see p 408, ontsf 
(i^ IbvL, B 32 (4) But if dates are given, the court may refuse to allow the 
prosei^on to addooe evidence of occurrences on other dates (iZ. v. MtttertlSOl), 
65 

(y) 2t ft; 2J Yiot. c 17, as to which, aee p 331, ante 
(*) Gtoldran Act, 1908 (8 Edw. 7, o 67), a. 35 

(0 OnilAm’a Dangerous Performances Aot, 1879 (4S ft 43 Yict e. 34), a 3; 
Dangerous PbrfomuuiceB Aot, 1897 (60 ft 61 Yiot. c 52), a 1 The farmer Act 
providea a Mnaltv on summary ccmvmtion in oaasa where the potfbnnaiios is 
dangerous no actual injury naa been cauisd. 
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Sioz. 4 .—ntaiMig to Lmiatut and Pen^m, 

1373. The offencM of taking chaige of a lunatic without autihoritj, yfiSgto 
of iUtrratbg lunatics, and other offences against the laws of lunacy, LuRrMci 
and the offence of procuring the marriage of paupers, and otibw aad 
offences against the poor laws, are dealt with in other parts of thii Faepwa. 
work (m). 


Part XIII.—OfFences against Property. 

Bbot. 1. —Taking Property, 

Sub-Sbot. 1—Xarceny. 

(i} Defimiim and Puntahmmt, 

1373 Larceny is the felonious taking of the property of another, Definitioa of 
without his consent and against his will, with intent to conveit it to 
the use of the taker (n). 

Laiceny is a felony, it is usually distmguished as being simple 
01 compound Compound larceny is sunple larceny with aggravations 
of time, person, place, manner or subject-matter (o). 

1274 The punishment for simple larceny, or for any felony made PaBislimaok 
punishable like simple larceny, except in cases otherwise provided 
for ip), 18 penal servitude for not more than five or for not less than 
three yeais, oi imprisonment with or without hard labour for not 
moie than two years, and in the case of a male under the age of 
sixteen years, a whipping (a) 


(m) See titles Lubatios anu Pbbsobs ot Uhsoubd Mikd, Pooa IjAW, 
respeotively 

(n) S ▼ JIammon (1812), 2T.ieadi, 1083, 1089, soeBzaot, lib 2, cap 82 fl), 
“furtum eBt secundum leges cohtra^tw ret alienee /raudu • nta, cum ammo 
/urandt, inmto tllo domino cujus res dlafuertt ” The fonner p.irt of this defini- 
faon 18 dearly taken from 4 Just Inst tit 1 (1) 

(o) The former distinction of “grand** and “petty larceny’’ was abolished 
W stat 7 & 8 Oeo 4, c 29, s 2, re-enacted by the Larceny Ad, 1861 (24 & 25 
Viot. c 96), s 2 As to compound larceny, see 4 B1 Oom 240 

(/>) These excepted cases ore the following Laroehy after certain previous 
conTictions, whicn is dealt with at p 628, poet, of fixtures etc by tenants, 
seven years’ penal servitude (p 639, post ), by dnrks or servants, fourteen yean’ 
penal secvituae (p (iii,post), by pubho offleera, fourteen years' penal Mmtude 
(p 644, pari), by officers of the Post Office, penal servitude for life or for seven 
yean (p 645, p^), of post letters by other persons, penal servitude for life 
or for fourteen years (p 6t^, post), of wills, penal servitude for hfo (p 642, 
Met ), of cwtain animals (see Vol 1, title Amucata, p 368), of certain goods 
u process of manufacture, fourteen yean* penal servitude (p 644, post), from 
vesi^ or boats m a haven, port, or navigable nver, or canal, or from any dock, 
Wbaif, or quay adiaoent thereto, fourteen jean’ penal eemtnde (Larceny Act, 
1861 (24 & ^ Vict c. 96), s 6^; from wrecks etc, fourteen yean' iienal , 
eemtude (p 640, post). As to robbery and other Isroenue ftom the iwnou, 
see p 661, post, biwglary and other lareeniee from bouses (p 068, post), 
sacruege (p 675, post) As to the pumsfament of laroeniea which ore dealt with 
tm s n-mmor y oonviction, See title ALioBnnKAXBs 
(a) Larceny Ajct, 1861 (24 ft 25 Yiot o. 96), as 4,119; Penal Servitude 
Am, 1891 (54 ft 55 Tiot c. 69), s. 1 LsNeny w tnaUe el quarter sesdons, 
exo^ when the pnnuhment of penal eemtude for life may be awarded on 
a first convictum, and except jausdemeattoun tinder as 77—86 of tbs 
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If the offender has been previonsly convicted of felony he may 
be sentenced to ten years’ penal sei vitnde, and if he be a male under 
the age of sixteen years, he may be whipped (b) 

If the offender has been previously convicted of any indictable 
misdemeanour punishable under the Larceny Act, 1861 (c), or under 
any Act to be read with it, he may be sentenc^ to seven years* 
penal servitude, and m the case of a male under the age of sixteen 
years to a whipping (d) 

If he has previously been twice summaiily convicted under the 
Larceny Act, 1861(c), or under the Malicious Damage Act, 1861 (/), 
whether such previous convictions were for offences of the same 
description or not, he is guilty of felony and may be kept in penal 
servitude for seven years, or imprisoned for two years ^v^th or 
without haid labour, and m the case of a male under the age of 
sixteen years may be whipped (jr) 

(u) CmtUtneiita of Offenoe 

1276 To constitute larceny the taking must be felonious, t c , 
with a wicked intention, animus fmandi, and not under a claim of 
right made by the peiaon taking (/*) 

To pi event the taking from being felonious, iho claim of right 
must be an honest one, though it may be unfounded in law or in 
fact If the claim is not made in good faith, but is a mere colourable 
pretence to obtain or to keep possession, it will not avail as a 
defence (t) 


Larceny Act, 1861 (24 & 26 Yict. c 96), and tbe Lanony Act, 1901 (1 Edw 7, 
0 10 ) 

(6) Larceny Act, 1861 (24 & 26 Yict c 96), ss 7, 119 As to tbe mode of 
charging previous convictions, see s lib 
(0 24 & 26 Yict 0 96 

(d) Jbtii, B, 8, Fonal Servitude Act, 1891 (64 & 66 Yict c 69), a 1 

(e) 24 & 25 Yict c 96 
(/) 24 & 2o Yiot 0 97 

(ff) Larceny Act, 1861 (24 & 25 Yict a 96), 6 9 (The other atatutea 
mentioned in this section nave been i^ealeA) 

(A) 2 East, r 0 659, 1 Hale, P 0 606, 609, A v Ball (1828), 3 C & P 
409 The mere sale of pn ited music is not larceny, notwit^tanding s 23 ol 
the Copjnght Act, 1842 (6 & 6 Yict c 46) (A v Aidd (1907), 72 J P 104) 
See tiUe Copyright akd Lit&raby Property, \ ol YUI, p ibT 
(») A V Fade (1869), 11 Cox, C 0 649, Bt.ackburk, J 11 a man, with 
intent to steal the goods of another impounded for a distress, obtama the 
d^very ol them to nunself by proceedings in leplevin, and then oanies them 
away, ne may he convicted of larceny, the retdevm being tn fraudem letju 
rs Oo Inst 108 1 Hale, P C 607 , 2 East, P 0 660), see alM A y. Faifr 
(1666), £eL 43, where the prisoners, intending to rob the occupant of his goods, 
had uaudulently and without any nght to a nouse obtamed judgmeut m eject- 
BMti and were put into possession by the sheriff, and they were hcdd nghtiy 
oontmted of breaking into the, house and stealmg the goou in it It should, 
however, be obsoived that in neither of these cases had thete been a real 
adjudioatum in a mil court aa to the owner^n of the property in qneetion, 
and aae At V Hmmngs (1864), 4 F A E 60, wnere the prosecutor, a creditor 
of the prisoner, assaulted him violently, and compelled him to give hiin a cheque 
on acoountiff the debt , 0,J ^hmd that the intent was not fehmioos. As to 

gfxids in thn custody of the law, see A. v. Ktught (1908), 26 T. L. B. 87, 
0L0.A. 
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127ft. To eonstitote larceny there must also be an intention to Sact. l. 
depiive the owner permanent^ of the goods taken, and the knowledge Takkig 
that they are not the goods of the peison taking Pronerty. 


Where goods are taken by mistake or accident (K), or by a mere Miatakeor 
trespass, and there is at the time an intention to retnrn them, and accident 
no 8ab8e(|nent mtention to deprive the owner permanently of hie 
property m the goods, theie is no larceny (1) 

T^en the goods taken have been realised, either by sale or pledge Intention to 
ing, and the proceeds appropriated by the piiaoner, the fact that he 
intended ultimately, if he had the power to do so, to regain possession, 
and redehver the goods to the owner is no defence, unless the 
accused not only had that intention at the time when he took the 
goods, but there was also then a stiong probability and a belief on 
his part that he would have the powei of legaining possession of 
and redelu enng the goods (m) 

It IS not necessary to show that the ialing vias hicn cama if it 
was fraudulent and with an intent wholly to depnve the owner of tlio 
property (n) 


tk) 1 Hale, P C 507, 2 Eiwt, P 0 (»(.l 

(1) 1 H ilf*. P C 509, 2 East, P 0 6bl In the folioving cases the taking 

was held not to he felonious It v I'litlhps (1801), 2 East, P 0 6C2, It y 
Chump (1827), 1 C «SL P 058 (horse taken horn a sfahlo viiongfullv, 
ridden many miles, and left at another stable), It v Wehh (1835), 1 Mood 
G 0 431, R V Holloway (184S), 2 Car A Ku 942, E v Poole (1867), 

Dears & B 34i) (workmen takings goods of their masters temporarily for 

the purpose of fraudulently increasing then rate of wages), compare m v 
Hall (1849), 2 Car & Kir 947, COB, where a seirant took hu master's 
goods from one pait f f a waiohouso to another and tnod to sell them to the 
master, this was neld to be laroeny, see also R v Manntnq (1862), 6 Oox, C C 
86, C C H , /f y Rtcharda (1844), 1 Car & Kir 632 , R y IhrkvnAon (1820), 
Buss & By 420 (taking away a girl's clothes m order that she might come lor 
them, and so give the piisoiier an opportunity to solicit her to commit fomioi- 
tion), R V Batleif (lSl2),'h B IC 0 B 347 (takmg warrants forcibly from a 
bailiff in order to defeat an execution, but a oonyiction on cnother oount m 
the indictment, under s 30 of the Larceny Act, 1861 (24 A 2' Viot o 96), for 
fraudulently taking the warrants was held to be good), l/ewaon y Oamhie 
(1892), 66 J P 634 (coffee taken by the vendor from an mspeotor who had 
bought it for analysis) 

(to) R y Wright (1828), 9 0 & P at p 654, n ; B y Phether/n (1840), 
9 0 & P 553, B y Medland (1851), 5 Cox, 0 0 292, R. y Trtbtlcock (1868), 
Dears &P 463 

(n) B y Cabbage (1816), Buss A By 292 (where the object of the prisoner 
was only to destroy a stolen horse), B y Wynn (1848), 2 Car A Kir 879 
0 0 B (letters and money thrown away by a postal o&ciol to prevent the 
discovery of a mistake in sorting), S y Jones (1846), 1 Den 188 (burning 
a letter supposed to contain In inquiry as to the prisoners character) 

• 'The ease of a servant who impropoily abstracted com etc belonging to his 
master, for the purpose of improving the condition of the masters onunais, 
formerly gave nse to some differences of opinion, hut it is now provided by the 
li^ppropnation by Servants Act, 1863 (26 A 27 Wot o 103), s 1, that if 
any servant shall, oontrary to the aiders of his master, take {com his possessioo 
any com or other food for (ha purpose of giving the same to any horse or other 
ammsl belongmg to or in the possession of his master, he shall not be deemed 
gnilty of felony, but shall be liable on summary eonviohon to impnsonmeot 
with or witiiont Imrd labour for three months or a fine of £6 If the Justuses 
upon the hearing of the charge are of opinkm that it is too trifling, or that it m 
mexpediant to ufliet any punishment, they may dtsmiss the charge wiftoot 
flonviohiig (ibid } 11 upon the tiud of any servant for felomously taking from 
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1277. There most be what amounte in law to an asportotton 
(te, a carrying away) of the goods of the prosecator; bat for this 
purTOse, provided there is some severance, the least removal of the 
goods from the place where they were is sufficient, although they be 
not entirely carried off (o). The removal, however short the distance 
may be, from one position to another upon the owner's premises is 
a sufficient asportation (p), and so is a removal or partial removal 
from one part of the owner’s person to another (q) But there must 
be a severance of the goods if fastened, however slight (r). 

In cases where the asportation cannot be proved, but where the 
prisoner intended to steal and did some act m furtherance of that 
objwt, he may be convicted of attempting to steal (s) 

The offence of larceny is complete when the goods have once 
been taken with a felonious intention, although the prisoner may 
have retuined them and his possession continued for an instant 
only (0 

1278 Itisafelonious taking, and constitutes larceny, if the prisoner, 
finding goods which wero lost, or supposed to be lost, and reason* 
ably believmg at the time that the owner can be found, appropriates 
them to bis own use without making a reasonable attempt to find 
the owner (a). Although the finder may afterwaids have intended 
to appropriate the goods whether the owner was found or not (6), or 

his master any com or other food couHumahle by hones or other animals the 
servant alleges that ho took the same under such circumstances as would 
constitute an offence punishable under the last«mentioned Act and satisfies the 
jury thereof, the lurj may return a verdict aocordmgly, and the court is to 
award such punishment os might be awarded by justices upon a conviotion 
under the Act (tbtd ) 

(o) 2 East, P C 655 

(p) Jt r Jralth (1824), 1 Mood C 0 14 (where the prisoner tned to remove 


A V Cheiry (1781), 1 Leach, 236, n (where the prisoner stood a hale of goods 
up on end, out apparently did not otherwise remove it from the spot on 
wnioh it hra been placed, this was held not to be such a removal as to 
constitute Uroeny) 

(;) JR V Thmfvpton (1825), Mood. C 0 78 (lifting a pocket-hook an indh 
above the top of a pocket), it v Simpaon (1854), Dears 0 0 421, A v Lanur 
(1784), 1 Leadh, 820 

(r) 1 Hale, F 0 508, 583 , 2 East, P 0 556 (where a case is mentioned u 
which goods ware in a i^op tied to a string and the prisoner, intending to steal 
&em, removed them as far as the stnng would allow, this being held not to be 
subh a sevecanoe as to constitute larceny), see, however, A v SimjMon, supra. 
In A. V Famil (1787), 1 Leach, 322, n , the proseoijjbor, who was carrying a bed, 
was oempeUed by the prisonei’s threats to put it on the ground, the pnsonew 
intended to steal it, hut before he could touch it, he was apjmhended It was 
heU that this was not larceny) See A v Cheuman (1862), Le & Oa. 140. 

{») (kriimnal Frooednre Act, 1851 (14 A 15 Yict c 100), a 8, seep. 373, ante 

(In A. T Peat (1781), 1 Lea^228,2East, P C 557, ondseeA. v. Orteaauuy 
(IWihli J P 389, 0 0. A - 

(a) Jt V. nartom (1848). 1 Defi 387 , A. v. Serr (1837). 8 0. ft F. 176 , Jrsrty 
V. Gta(l641),7M. &W 628, A V Aoim(1858),G0.83, R v. Moritmer 
(1908), M 7. P S49. C 0 A 

(5) A. V. Matthewe (1873), 12 Oa^ 0 0 489, 0. 0 fi., it T Profaw (1851). 
2 j^n 363; R r 3»ea (1856), 7 On. 0 0 147,0.0. B (Ir). A w. CArutopiber 
(1858). Bett'A 0 27; A.V Mbora (1861), Le ft Cti. 1 
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mfij ftltemrds li«?e bdieped that the owner eould be found (e), he Baoe; i, * 

eannot be eonTieted, anlese he had both that intention and belief at TaldVf 

the time ot tiie finding. 

1279 At common law a taking is not felonious if the legal posses- hj a 
Sion of the goods was or]^mallj obtained by the accused lawfully and 
without fraud or trespass, as upon a finding of the goods or upon a 
delivery m trust for, oi on account of, the owner. In such a ease, 
if the person who obtains the goods afterwards fraudulently con¬ 
verts them to his own use, he is not guilty of larceny at common 
law, unless by some new and distinct act of taking, as by wrongfully 
severing part of the goods from the bulk, he detoi mines the 
bailment, and the special property thereby conferred upon him (d) 

As regards goods bailed, it is, however, provided by statute (r) that 
whoever, being a bailee (/) of any chattel, money, or valuable security, 
fraudulently ^es or converts the same to bis own use, or the use 
of any person other than the owner thereof, although he does not 
break bulk or otherwise determine the bailment, he is guilty of 
larceny and may be convicted thereof upon an indictment for 
larceny. This provision does not extend to any offence pumshable 
on summary conviction (g) 

An infant may be convicted as a bailoe under the above 
provision (h ), so also may a married woman (i), so also may a 
person who being intrnsted with money to buy goods appropriates 
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eiiiher the money or the goods to his own use {k\ or one who having 
received goods for sale or upon which to raise an advance appro- 
pi lates the proceeds (1) 

The deposit of money under such mrcumstances as to oonsiatute 
a mere debt, or where the money is to be mixed vith other moneys 
and the same coins aie not to be letumed, is not a bailment withm 
the meaning of the above provision (m). 

Evidence of conversion which v ould be sufficient to support an 
notion of trovei will not neces'-nrily justify a conviction for larceny by 
a bailee, even,though a fraudulent intention be proved, it must be 
shown that an act was done by the pi isoner inconsistent with the 
puiposes of the bailment and analogous to larceny, and there must 
be a delinito time when the act of conveision can be said to have 
taken place (n) 

A scivant having the manual custody of his master’s goods 
is not a bailee of them His possession is in law the possession of 
the master, and if he misappropriates the goods, he is guilty of 
larceny at common law (o) 

If a person has the hare use (p) or custody (q) of a thing, or 
receives goods oi money fiom another who intends to lemain present 
all the time they aie in the manual possession of the prisoner, and 
the owner has no mtention to part Tilth the propoitj, such a person 
IS not a bailpo(;). 

In each of these cases the legal possession of the goods or money 
remains in the owner, and the person appiopriatmg them is guilty 
of a common law larceny. 

If goods aie obtained by hand from a earner or a mere 


{k) n V (1864), Le & Oa 371, A v ^rfen(1873), 12 Cox, C 0 512, 

0 0 K 

(/) It V T)e llanl* (1S84), 13 Q B 1) 2<), C 0 B v irdllowiiy Prtatm 
IGot'trnor), hr pnrte Georqe (1807), 18 Cox, 0 C 611, and see 72 v Rtchttumd 
(1878), 12 Cox C C 405, C C R , ^ ▼ Ifendmon (1870), 11 Cox, C 0 603, 
C 0 B , /? V Tonkmnm (1881), 14 Cox, 0 0 603, 0 0 B , 72 v Ovenham 
(1876), 13 Cox, C 0 349 COB 

(m) It ▼ llatsall (1861), Le & Ca 58, R ▼ Hoare (1859), 1 F & F 647, 
WiOHTMAN, 3 , R y Oanett (1860) 2 F & P 14 

(n) R V JatJann (1864), 9 Cox, C 0 505, where Mastin, B , held that a 
pnaonor to whom a coat had been lent lot a day, and who was found weance 
the coat some dare afterwarda on a ahip boimd for Australia, had not com nrted 
it witlvm the meaning of the statute, see also 72 v Wetket (1866), 10 Cox, 
0 0 221, ll y eWrr (1876), 13 Cox, C C 187, R T Oa-enAom (187b) 13 Cox, 
0 0 349, C C B. 

(u) R T. JUitrray (1830), 1 Mood C C 276, 72 v Jonu (1842), Car & M. 
811, Ji T Watt* (1860), 2 Den 14, 72 ▼ Cooke (ft71), L E 1 0 0 E 295. 
If • servant receives the pioperty for his master and appropriates it before it ' 
oolOM to the possession of his master, the offence is embemement. Ab to 
laromy and embes^lement by servants, see pp 644, 649, pott 

(p) 1 Hale. P 0 606 , 2 £ast, P C 682 

(o) JL V joi,ea (1842), Car A M 611, Qaxsswxix, 3 , R y Harv^ 
(1840), 9 C & P. 353, AiTDXRSOK, B , E T MeNamee (1832), 1 Hood C C. 
368. But A doubt was expressed in E v Hey (1849), 1 Hen 602, 604, as to 
whether J. V UtNatr^ was rightly decided on ffie gxoond that the pnsoner la 
that case wtongeneral droveraad u^t'ihe eerveat of a parheular employer, and 
was therefore a bailee The law with reference to larceny by a bailee had not 
been altered ai Hus date. 

(r) 2 East, BrH. 683 ; E v TAompion (1882), 9 Ooz, a C. 244, G a B. 
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OQstodian, or from tiie owner’s servant who has no geii«nd<Hr i^ecial Bwnv 1. 

authority from his mrater to sell or to pass the property in the Takfawl 

goods, the person so obtaining them is goilly of laroeny even Itoei^ 
though the carrier, onstodian, or servant intended or purported to 
pass the property, for he had no power to do so, both the property 
and the legal possession remaining in the owner (s) 

1280 A takmg amonnts to laroeny if possession is obtained from X«rcen; bj & 
the owner by trick or by fraud (f), the prisoner at the time when 
he obtams such possession intending to steal the goods, provided 
that the owner did not intend to part with his entire property m 
the goods but only with the tempoiary possession (a) 


M jB V Jaduan (1826), 1 Mood. C 0 119, B t Ltmgaireeth (1826), 1 Mood. 

0 Cf 137, B T Pttnce (1868), L B 1 0 0 R 150, B y Rohnt (1854), Boars. 

0 C 418,B y Sheppard(1639), 9G &P 121,y Smallimi), 8G &P 46, 
compare B y Stewart (1845), 1 Oox, C 0 174, 176 The fraudulent con> 
version of property or the proceeds liioreof by a person intrusted with such 
property, or wno has received it for or on aooount of any other prason, is also 
a statutory misdemeanour (Larceny Act, 1901 (1 Edw 7, o 10), s 1) As this 
oiTence does not amount io laicony, it is dealt with at p 6^, poat. As to a 
fraudulent conversion by a person intrusiod with proporty under a power of 
attorney, see Laroeny Act, 1861 (24 & 25 Vict o M), s 77, p 659, poat As 
to factors or agents fraudulently dealing with jiro^rty of their pnnoipuls, 
see thtd , s 78, and p 658, poat 

{t) As to obtaining possession by force or by puttmg the owner m fear, see 

p 661, 

(a) IHawlc P 0,c 33,88 14rtse7 ,iB v Semple(1786), ILeaob,420,424 , jB. 

V Cfampbdl (1821), 1 Mood C 0 179, A y Otfbert (1828), 1 Mood 0 C 186, 
B y Steivart (1846), 1 Oox, C C 174, J? y Small (1837), 8 0 & P. 46, B y 
Boa, (1839), 9 0 *P 126, /? y Cohm. (1851), 2 Den 249, B y Prn«(1830), 

1 Mood 0 0 260, B y Slowly (1873), 12 Oox, 0 0 269, 0 0 II , B v 
Ruisett, [1892] 2 Q B 312, 0 0 B , B v Buekmaater {1881), 20 Q B B 182, 

0 0 B , B y IloUta (1883), 12 Q B B 25,0 0 B The cases illustratmg 
the principle enunciated in the text may be classified as follows — 

Possession of goods obtained by a protended intention to purchase (B v 
Campbell, eupra, B y Box, supra, B v Cohm, supra, B \ PraB, avypra, B 
y CMbert, supra; R y Slowly, supra, B y Savage (1631), 5 1 A P 143, B v 
Buasett, supra, B v Webb (I860), 5 Cox, 0 0. 164, B v Small, supra, B y. 
Sharpkas (1772), 1 Leach, 92) 

PoBseasiou obtaiued by a temporary hiring (B y Bear (1779), 1 Leach, 212, 
B y Cole (1847), 2 Cox, 0 0 340, B v bemph, supra, B v Jansm {IM9), 4 
Oox, 0 0 82, B y Brooks (1838), 8 0 & P 296) • 

Possession intrusted for the purposes of sale (B v WaUer (1865), 10 Oox, 
0 C 36C, and soe Oppenhetmer y Attesiborough, [1907] 1 K B 510, [1908] 

1 B B 221, 0 A., and Oppenhetmer v Fraser and WyaU, [1907] 1E. B 619, 
[1907] 2 K B 50, 0 A ) 

Possession intrusted for mspection (B v Bodway (1841), 9 0 & P 784], ot a 
bill for the pretended purpose of getting it discounted (B v AteMes (l784), 

1 Leach, 294), of bank notes for the purpose of getting or giving change (B v 
Olner (1811), cited at 2 lieach, 1072, B y WtUtama (1834), 6 0 A P 390, B 
y Johnson (1851), 2 Ben. 310), of money to pay to another person (B v Btoum 
(1856), Bears. C C 616) 

Possession obtained personatmg another person {S y. Kay (1857), 7 Cox, 
C 0 289,0 0 B , B y (1858), IF AF 36,B.v Lwn,gttretih{\82Kf^ 

1 Mood. 0 0 187) 

Possession obtained by ** tinging the cbangM** (B y McKale (1808), L. 2. 
1 0. 0. B. 125, B. y SMlu (1883), 12 B B 25, 0 a B., and soe B w. 
Ortenasoau (1908), 72 J. P 388, C 0 A.). 

Cases of “ weUlung ’* (B v Robson (1820), Bttaa. ft By. 413, B.y Buekmader 
(1887), 20 Q B B 182, COB) 

••Bing-dioppuig’* (B y. Patch (1782), 1 Leach. 238, B y. JforsA (1784^ 
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!• Ji money or goods are obtained by a fraudulent tnok or piatttlee, 
TeUng but the owner, being deceived by the pretence, intends to part with 
his properly m the money or goods, the ofience is that of obtamiiig 
by false pretences, and not larceny (b) 

Huibsodtad 1281. Every married woman has by statute in her own nime 
wife. against all persons whomsoever, includmg her husband (subject 

as regards her husband to the proviso stated below), the nme 
remedies and redress by way of criminal proceedings for the protec> 
tion and security of her own separate property as if it belonged to 
her as a /erne tale, and it is sufScient to allege in the indictment 
that the pioperty is her property (c) 

A husband may be indicted for stealing the goods of his wife, 
provided that no criminal proceedmg can be taken by any wife 
against her husband while they are living together in respect of any 
properly claimed by her, nor, while they aie living apart, with regard 
to any act done by the husband, while they were living together, 
concerning property claimed by her, unless such property has been 
wiongfully taken by the husband when leaving or deserting or 
about to leave or desert his wife (d) 

Bimilarly a wife is punishable criminally for stealing the goods 
of her husband A wife doing any act with respect to any property 
of her husband which, if done by the husband with lespect to 
propel ty of the wife, would make the husband liable to criminal 
proceedings by the wife under the Married Women's Pioperty Act, 
1882 (e), 18 in like manner liable to criminal proceedings by her 
husband (/) 


1 Leach, 346, Ji r ilfoore (1764), 1 Loach, 314, Jt r TVatson (1794), 2 Leach, 
640 

PosseBH'ou obtained from a eervant having no geneial authoiity, or no power 
to pass tbo proport\ (It t liobina (I8u4), 6 Oox, (J C 420, C 0 R , A y Wtlktm 
(1789), 1 lioach, 620, It v Stear (1848), 1 Den 349, y Sheppard (1839), 
9G & P 121, JK y Little (1867), 10 Oox, C C 669, in which case, a carman 
having dehvored goods by imatako to the pnsonei, it was held that the latter 
might bo ooimcted of larceny by fraudulently appropriatine them , R y. 
Longstreeth (1826), 1 Mood CO 137, A V Wchb (1850), 5 Oox, 0 0 164, 

Jt V Small (1887), 8 0 & P 46) 

(h) R y 5 o^oiwoti8(1890),17 0ox,0 0 93,0 0 B ,A y trif«m{1837).80 *P. 
Ill, R y Carter (1883), 47 J P 759,0 0 B , £ y Oolrnan (1786), 1 Leach, 
303, n ,R y Jlarvey {1781) ll^ch, 467,A v Aame.t(1850), 2Den 69, WhUe 
y Garden (1861), 10 0 B 919 927 This rule applies, where goods are obtained 
the for^d or pretended order of a costumer (£ y Adanu (1844), 1 Den 38, 
A. y A^inson. ^1799), 2 East, P 0 673), or where anv credit is given to the 
pnsooer or payment made on account by him, though by a cheque winch is 
di^onoured (A y l*arhu (1791), 2 Leach, 614, A e North (1861), 8 Oox, C 0. 
4133, A. y. Uarvev, supra) It theie is ei^er an agreement, or a custom of Ihs * 
parhanlsr trade, that goods sold shall be paid lor on delivery, and the pnsonsr 
fraudulsntly obtains possession without making the payment, it is laxoeny (A. v. 
(74IA^(1828), 1 Mooa C 0.186, A y. Marvat/f mpra; and see the euee cited 
in note (a), p 633, ante 

J [c} Mmpm Women’s Property Aet, 1882 (46 ft 46 Vioi o 76), ■.12 As tothe 
eotof Sit 13and 16 of this Act in theoaseof reoeiyiw goods stolsA by the husband 
from the Wife, or vtoe tmd, see p, 683, and title and Wds As to 

laying tiie pirqiperty in the wife, see y. Murray, [1906] 2E B 386,0 0 B. 

(d) imVe 12 

46ft461^o.7A 


f) IM^ 


A14. 


The aboye-msntumed jj^yiso in s. 13 applies eqnsBy to 
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1 S88. U any person, b^g a mefnber of a partnerihip or one of 8aev« % 

Wfo or mwe beneficial owners (g) of any money, goods, or other TsUad 

l^j^y, steals or embezzles such property, he is by statute (h) Iwywty. 
name to he tried, convicted, and pnnished for the same as if he h^ Luoesj 
not heen a member of the partnership or one of sach beneficial ' 
owners. 

PersmiB are joint beneficial owners within the meaning of the 
statute constituting this offence, if they form an association for an 
object which is not crimind, although by reason of non-compliance 
with statutory regulations the association does not constitute a legal 
entity («)• 

Any person is a jomt beneficial owner for this puipose who has 
an interest of any kmd m the proper disposition or distnbution of 
the property other than that of a meie tiustee or agent (k). 


1283 A man may be convicted of stealmg his own goods, if such Lurerayof 
goods are in the possession of his bailee and the miention of the 
accused is either fraudulently to chaige the bailee with the loss of ^ 

the goods or, m cases where the bailee has a right to possession 
as against the accused, to depiive the bailee of his special property 
in the goods (Q 




the COHO of the taking by a We of the goods of her husband {& v Jamet, [1902] 
1 KB 040, 043, C C £], the indictment need not m either case allege that 
the conditions in the proviso exist, nor need the prosecution prove affirmatively 
that thev do exist in the absence of any evidence offered by the defendant of 
facts which would establish a defence under the proviso (tbtd ) At common 
law the wife could not steal the husband’s goods, whethei she hod committed 
adultery or not, a tierson acting m concert with her, if she had not com¬ 
mitted adultery, could not at common law he coimoted of larceny of her 
husband’s goods, but where an adulterer, acting in concert with the wife, 
knowingly took the husband’s goods, he was held guiltv of leiceny, the effect of 
the odmtery bemg to xeyoke we wffe’s authonty to clispose of her husband’s 
goods V Kciinv (1877), 2 Q B D 307, M v Featherdun (1834), 23 L J 
(M a) 127, 0 0 li , B y Bemj (1809), Bell, 0 0 90, /? v Occr (1862), 32 
L J (M c ) 33,0 0 K ) 


f q) As to trustees, see p 608, post 

h) Larceny Act, 1868 [31 & 32 Yiot o 116),si Asto frauds and other crimes 
committed by members of certain banking co-partnerships within the meaiuug 
of the Joint Stock Banks Act, 1838 (1 A 2 Vict o 96), or formed under the 
Bank sf England Act, 1833 (3 & 4 Will 4, o 98), see the Jomt Stock Companies 
Act, 1840(3 A 4 Yi^ o. Ill), s 2 At common law it was not a criminal 
offence for one co-owner of goi^ hnaudulently to deprive the other co-owners of 
them, snob co-owner bemg mwfully in poBseesion (1 Hale, P C 013 ), but if he 
took them from a person who was a bailee for idl the oo-owners, he could be 
convicted of larcenv (S y Brwndey (1822), Buss A By 478), even though the 
bailee were himself one ofvtha co-owners (A v Wemer (l861), Le A Ca 77, 
and this is still the law in any case which cannot be brought witl^ the larceny 
Act, 1868 (31 A 32 Yiot c. 116) 

(t) B y Taidcardf [1894] 1 Q. B 048, COB A soote^ which is not 
fomed for the aoquismon of gam is not a co-partnership vnum the meaning 
of the section (B v Bolma (1880), 16 a B D 137, 0 0. B ) i but if. m that* 
case, the prisoner had heen indicted m a eeoond coimt as one of several lomt 
ben^aal owners, the conviction could have been upheld; see B v TanWd, 
Mpra, M V Neat (1899), 19 Cox, 0. a 424, 0 OB 

4 (*) B, T. Neat, wma. 

4 Jnat. Inst. tit. 1. s. 10 ; 1 Hale. P. 0. 613, 1 Hawk. P 0, c 33, s. 47; 
TTd y. Fader (1694), Gro Elu 536, B. t WiOcMMon (1821), Bu» A By. 
470; B. y, Srmdejf (1822), Bosk A By. 478; B. y Wddewerth (1867), 10 
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Sacn, 1 1284 If, bj a mistake of the owner, property is d^vered to a 

Taking peison to a greater amount than he is entitled to receive, and sneh 
TropBvty. poison, at the time when he receives it, is aware of the mistake 
Goods fraudulently appiopriaios such property, he is guilty of larceny 

deiiveced by although he did nothing to cause the mistake (m) 
mistoki. If the person accepting the delivery is ignorant of the mistake at 
the time of delivery, but upon afterwards ^scovermg it fraudulently 
appropriates the property, it is uncertain whether or not he is guilty 
of larceny (n) 

The tnking. 1285 The taking must be against the will of the owner of the 
property But where, with the view of arresting a suspected 
thief, facilities are intentionally afforded to him for obtaining access 
to property and he avails himself of such facihties and takes such 
propoity, the taking amounts to larceny (o). 

(ill) Suh/ata of Larceny 

Yftlue. 1286 An article, to be the subject of laiceny, must be of some 

appu'ciable value (?r), but it need not bo of the value of any known 
cum (g), and it is sufficient, if it is of value only to the prosecutor (r). 

At common law, money and all peisonal chattels in possession, 
winch are by law the subject of property and which are of any 
definite value, tan he the subjects of laiceny. 

sututoiy 1287 Theio are many things which could not have been the 
larctuy subjoct of laiceny at common law but have by statute been made 

the subject of larceny 

Land 1288 Land could not at common law, and cannot now, be the 

subject of larceny (#) 


(’ox, 0 C 557 ,A.ctording to aome of the judges m R r Wtlkinaon (1821), 
iSuss & By 470, it is laicony in such a caso, even though the intent is to 

dell and not the bailee but some thud person As to stealing goods in the 

custody of a sheiiff, see Ji v Kntght (l£)0b), 73 J P 15, OCA 

{m) R V Middleton (1873), L B 20(7B,38, R v Flowcrt (1886), 16 

Q B D W3, 0 0 E 

(m) R V Aaliv<eH (1885), 16 (i B T) 190, GOB, where fourteen jud^ 
were equally divided, but in £ v Flowers, supra. Lord CoiiERmoB, 0 J, 
M^nisty, j , and HAWKms, J, stated that in B v Ashwell none of the judges 
intended to question the ancient doctnno that an innocent leoeipt of a (battel and 
its bubsoquent fraudulent appropriation do not constitute larceny, see also B v 
jl/urA^ow (1827), 1 Mood 0 U 160, It v Daiaet (18 )6), Dears 0 C 640, Qirt- 
vmght V Orem (1803), 8 Ves. 406, Merry v Qrcen, (1841), 7 M & W 623 , iJ ▼ 
Bdey (1863), Dears 0 0 149 (where, how<‘ver, pos^ossion was obtained by a tres« 
pass, th«)Ugh an innocent one), Stephen, Di^stof the OnmiualLaw, Sth ed., 261 

(o) B V bMOTtiBn (uiidatod), Fost 129, R v EggtJiUm {16^1), 2 Leach, 918, 
B V. Wdltama (1843), 1 Cai <& Sor 195 , but as tb such attempts to entrap a 
receiver, see p 679, note (z), jmmi; * 

(n) Formerly it appears to have been held that this value must he intrinsic, 
•na not from tne relation which the chattel bore to some other thing as in the 
ease ol deeds, covenants, and other secunties for debts (1 Hawk. F 0, o 33, 
e, 36, ■£ ▼ fyestbeer (1740), 2 Stra 1133), but see now the oases montioaed 
m the following note in whiib the axticlea stolen were pieces of papw of no teal 
mtnnsio value 

(fl) A V Btnqlty (1833), SOAP. 002, Gubney, B , A t Moms (1840), 
9 0 A P 8*9, Parks, B 

(r) B. ▼ Clarke (1810), 2 Leach; 1036, 1039 

(a) 1 Hhls^P 0 510 As to the d^nition of "property” m the Larceny 
1861, aap nM., a. 1, hud note (ak p 084, peat 
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At eommon law neither deeds relating to land it) nor the chest in sacf.L 

which they sore kept (a) can be the sabjeot of larceny, as they Taltetf 
savoor of the realty and descend to the heir-at4aw But now anyone P»PCi^» 
18 by statute (h) guilty of a felony who steals or for any fraudulent peeda 
purpose desUoye, cancels, obliterates or conceals the whole or 
auy pait of any docurueut of title to lands (c) 

The punishment for this offence is penal seivitudo for not 
more than five or for not less than three years, oi imprisonment 
with or without haid labour for not more than two ycais (d) 

1289 Tiees, growing ciops, fruit, and similai \egQtabIo piodnce LuoanToi 
are not, while they aie stiU annexed to the land, the subjects of 
larceny, but it is larceny at common law to take them after they 
have been seveied from the land either by the owner oi by any 
other person, even the thief himself, provided, m the case of the 
thief, that the severance and the taking are not one continuous 
act (c) 

By statute (/) everyone is guilty of felony who steals, or cuts, 
breaks, loots up, or otherwise destioys or damages with intout to 
steal, the whole oi any part of any tiee, sapling, oi shrub, oi any 
underwood respectively growing in any park, pleasure giound, 
garden, orchaid, or avenue, or m any ground adjoining or belonging 
to any dwelling-house, in oaso the value of the article stolen or 
the amount of injury done exceeds *C1 

(0 iHale.r C 510, i? V (1740), 2 Stra inj. 

^n) 8 Co Inst 109 

{l>) LarceuT A»t 181^1 (24 & 25 Vict* c 96), a 28, seo also s 27, and ffia 
deiimtion of "v iliiablo security’’in s l,p (j42, pout It is sufluiont foi llio 
ind rtraent to allege tliat tho document is or cnuta.ins evidence of the titlo of a 
poison having an intorest vested or contingent, legal or equitable, in thoroil 
estnto to which it relates, and to mention su* h real estate or some pait thereof 
{ilod ) The words “ document of title to Linds ” meliuln ani (' «d, map p ijinr, 
cii paichment, wiitlcu or punted being or c ontumng t videnc o c I the title oi any 
jiiit of tho tillo to iiiv mtoicet in or out of any real estate \iind, s 1) The 
Aceused cannot be convicted if ho has at any time pieviously to lus being 
chai ged with such offenr e first disclosed such act or offence on oath in cnnsonUftnce 
of any compulsory powers of any court in any action instituted by a pnity 
aggnnied, or if he has first disclo^ such act in any coihpnlsoty examination or 
deposition before any court upon the hoanng of any imttrr in haukiuptey 
{find , 6 2S,) see p 643, potf, whore tho teims ft 1hi« juotoelion are moie fully 
htated The taking of title deeds must bo such a taking as would in the (Am 
of an oidinary chattel amount to laiceny (ff v John (183.d, 7 C & 1* .124) 

(r) The fraudulent purpose should he stated m tho indictment {It v Mort u 
(1839), 9 0 & P 89, AJ-DUBSOS, ly 

(W) Laiceny Act, 1861 (24ife 2.'> Yiot c 06), 8 28 , Penal Servitude Act, 1891 
8(64 A 65 Vict c 69), s 1 

(e) 1 Hale, P C .ilO, 1 Hawk P. C, o 33, s 21 , Ae/> v Jttsdon (1816), 

7 ^unt 188,191 It is for tho lury to say whether or not the severance and the 
aubaeqaeut taking constituted one continuous act, and if they find that the 
prisoner severed the tree or other growth with intent aftei wards to steal it, but 
t]^t, being interrupted, he went away and then returned and took it away 
without ever intending to abandon his possession of it, he cannot be convicted of 
latceny at oommon law (see B v Townley (1871), L B 1 0 C B. 316, 320), 

That case had reference to tho larceny of dead wild rabbits, but as regards 
vegetable produce the subject-matter is so fully covered ly statute that the 
quMtKm IS not now likely to arise 

(/) Laroeny Act, 1861 (24 & 26 Vict e. 96) a 32 
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8 ior> !• The punishment for this offence is the same as in the ease of 
TaUng simple larceny (^) 

Proper^. Anyone who steals etc a tree etc growing elsewhere than in the 
before-mentioned situations, if the value of the tree etc. or the 
amount of injury exceeds £5, is guilty of felony and is liable to 
the same punishment as m the case of simple larceny (h). 

If either the value of the tiee etc wherever it may have been 
growing, or the injury done, exceeds one shilling but does not 
amount to £5, the oflender is punishable for a first and second 
ollcnce upon summary conviction (i) Everyone is by statute (i;) 
guilty of a felony who, having been twice summarily convicted of 
this offence, commits such offence a third or subsequent time. The 
punishment is the same as in the case of simple larceny (1). 

ijuccvy of 1290 Everyone who steals, or destroys or damages with intent to 
piuti tic steal, any plant, root, fruit, or vegetable production growing in any 
garden, orchard, p1eaBare-p[round, nursery-ground, or greenhouse, is 
liable on summary conviction to imprisonment with oi without 
hard labour foi not moie than six months, or to pay over and above 
the value of the aiticle stolen oi the amount of the damage done a 
sum not exceeding £20 (jh) A peisou who commits a second 
offince of this kind is guilty of felony and punishable in the same 
maimer as in the case of simple larceny (n) 


Laroeny of 
ora or coal 
from miaes 


1291 To take oie or coal from mines is not larceny at common 
law , but eveiyone is by statute (o) guilty of felonv who steals, or 
seicis with intent to steal, the oie of any metal, or any lapis 
calaminaiis (ji), manganese or mundick, oi any wad, black cawke (a), 
01 black lead, or any coal or cannel coal fiom any mine, bed or vein 
thcioof 

This olTenco is punishable by impiisonment w ith or without hard 
labour foi not moie than two years (6) 


(<;) As to TV huh, eeo p 027, erntf 

(h) Lai cony Act, ISbl (^4 & 25 Vict c 96), s 32 As to the putuahment 
foi aimple laroony see p 627, ante In cases of t^skind where soveral trees etc. 
have been stolen or in]ured with that intent at one and the some time so that 
the taking was a oontmuous act, the value of or the damage done to Hbn 
different trees may be added together to moke up the amounts mentioned in the 
section (ff V Hht^herd (1868), L E 1 0 C E 118) 

U) See title MAai8raA.iFS 

(A) Laioeny Act, 1861 (24 A 2d Yiot c 96), s 33 

g) IM 

(m) Ibid,, » 36. Stealing any part of a live or dead fence, rail, stile, or gate 
is punishable on summary conviction only (idid, w 34, 35) Fruit trees are not 
plants or vegetable productions within the meaning of s 3b (E v Hodgea (1829),* 
Mood. & M. 341) Stealing cultivated roots or plants used for the foM of man 
or beast, or toi mediuuial, distilling, dyeing, or manufaotunng purposes, and 
growing in land which is not a guden ate., is punishable on sommsiy oonnetum 

(n) IMd, 6 36 As to the punishment of aim|de larceny, see p 627, ante, 

(o) /M , a 38 

(v) Xd; o slamm o or ore of zme 


(a) Oswke " » sulphato of bairtes; ** wad ** is a local name for plumbsgoi 
(h) larceny Act, 1861 (24 ft 25 e. 96), s. 38. Where mining has bm 
earned on A lessee from one shaft, and ore or ooal Ims been taken Iqr Imw 
illicitly from 4 number of different adjacent owners, the taking extending over 
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Any pdraon employed in or about any mme is by statute (e) 8ae#, 1. 

guilty of felony who takes, removes, or conceals any ore of any 
metal, or any mmmral, found or being m such mme, with intmit to Pieeetv. 
defraud any proprietor of, or adventurer m such mine, or any 
workman or miner employed therein 
The punishment is imprisonment \vith or without hard labour for 
not more than two yeais {d), 

1292 Fixtures were not the subject of larceny at common law (s). ZAroeay of 
Anyone is by statute (/) guilty of a felony who steals, ups, cuts, 

severs, or breaks, with intent to steal, (1) any glass or woodwoik 
belonging to any building whatsoever, or any lead, iron, copper, 
brass, or other metal, or any utensil oi fixture, whether made of 
metal or of other material or of both, fixed in or to any building 
whatsoever, or (2) any thing made of metal fixed in an> land being 
private property, or for a fence to any dwelling-house, garden or 
area, or in any squaie or street, or m any place dedicated to public 
use 01 ornament, or m any bunal giound The punishment is the 
same as in the case of simple larceny (p) 

Upon the trial of an mdiciment for the statutoiy offence it must 
be shown that the piisoner was a party to the actual severance of 
the fixture If he stole it after the severance, he cannot be 
convicted either of the statutory offence or of simple larceny upon 
an indictment for the statutory offence {h) 

1293 Everyone is by statute (t) guilty of felony who steals any Lsrceni' bf 
chattel or fixture let to be used by him in oi with any house or *«««“»«» 
lodging, whether the contract has been made by him or by any 

person on his behalf. 


a considerable penod of time, evidence as to the taking from all the adjoining 
owners is admissible to prove the prisoner’s knowledge that ho has gone out of 
hiB boundary m the particular case which is the subject of n vnstigation {It v 
Blea$dala 2 Car & Eir 76o), and it would appear tbit in such a cose 

the mdict^nt may allege a steahng from all the different owiiers, and that the 
prosecution will not he called upon to allege upon which taking they will 
proceed (t&id ) 

(c) Larceny Act, 1861 (24 & 23 Yict c 96), s 39 
di Ibid 

e) But articles, such as window sashes, not permanently fixed hut secured 
tsmporar.!y in their places by laths nailed across them, were not regarded as 
fixtures within this rule {R v Hedgu (1779), 1 Ijoach, i^l) 

(/) Larceny Act, 1861 (24 A 26 Yict c 96), i 31 In the case of a fixture 
in a square, street, or place for pubho use or ornament the indictment need 
not allege that it is the property of any person (tiul). A oartshed is a 
«<'baildmg ” within the mesfiing of the section {R v lyofrall (1836), 7 C A P 
» 616, Lxttlkoaub, J ), the mdietment need not allege that Hie ercotior to which 
thn fixture was fastened was a "building*’ if the evulonce shows it to have 
been raoh (iZ v. Jhae (1859), Bell, 0 0 87) As to what is a dwelling house 
mthm the meaning of ^ section, and evidence of the ownership of it, see 
JB, V. BramiMtt (IMlj, Le. A (k. 9. JZ v. F%nch (1834), 1 Mood. 0 C 418« 
l^tal fixed on a post let into the ground is “metal fixed in land” (|Z y •/one* 
^868), Lears A B 666). See idso R r Obepar (1908), 24 T L B 867, 


(s) A* to Ihe pnnubment ol simpla larceny, aee p 627, atOa. 

U) R. r. Good (1838), 8 C AP 293 

(0 leutnray Act, 1861 (24 A 26 Yietc. 96), s. 74 The tenant being in lawful 
pos sea doD was not guilty of larceny at oomnum law, if he appropuated either a 
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REOT 1. The paniBhmdiit for this offence is impnsonment with or without 
Takintf hard labour for not mote than two \earB, and if the offender is a 
Property! m ilo under the ago of sixteen years, he may be sentenced to a 
IS lipiping In case the value of the chattel or fixture exceeds £5, the 
ollender may be sentenced to pennl servitude for seven years (k). 

If the article alleged to have been stolen is a chattel, the indict¬ 
ment may be in the common form as for larceny, if it is a fixture, 
the indictment may be in the same form as if the accused were not 
a tenant or lodger, and m either case the pioperty may bo laid in 
the owner or person letting to hire (k) 

Lull, enj of 1294 Articles in which by law no pei son has any determinate 
articles in property are not the subject of laicenv, either at common law or by 

MiMn has statute A corpse cannot be stolen (f), but a larceny may be com- 

!my deter mitted in rowpect of the shi oud (w) or of the coffin (w) The talcing 

minate of ticasuro trove does not amount to laiceny (o) A wieck, waif or 

liioperty. stray, before it has been seized by the person entitled to it, is not 

the subject of laiceny at common law (p) But by statute (q) any¬ 
one 18 guilty of a felony who plunders oi steals any part of such a 
ship or wreck or any goodj or articles belonging thereto 


fi\tuio 01 a cliittol bidon^mg to the landlord and let to be used with the 
pipmiwi(i? V (l<»89), 1 Show ol), anlos«» he had pmomed his tenancy 

with a liauduloiit intoutioii to steal (/{ v Mttndoy 2 Leach, 850, 2 East, 

P 0 .>94) 

(A) Larceny Act, 1861 (24 & 25 Vi. t c 96), «! 74 

(l) As to oilniue'j in connoction with dead bodies, see p 652, ante, and title 
Bear ALAND Okfmajion, VoL III, p 401 

(m) ITai/ntBa t’ose (1014), 12 Co liop 113 

(n) 2 East, P 0 (>52 The piopeity in these articles must bo laid in the 
legal personal ropiosi'utativos ot tho deceaseil, oi, if thou iiauies cannot l)o 
asteriamod, they maj be allogi'd to bo the proport} ot a person unknown 
{tbid , see, however, iZ v Gatluk {ISli), 1 Cox, 0 0 o2), it there ore no legal 
peisonal repiesontatives of the deceased, the property may, it seems, be laid m 
tho Piosidoiit of tho ]*ri>bite. Divorce, and Admiralty Division of the High 
Court of Justice (see Com t ot Piubato Act, 1858 (21 A 22 Yiot o 93), s 19, 
Jadiuuluin Act 187.1 (10 A 17 Yict c 00) ss 16,34) 

(o) As to coiitealiueut of tieisuio trove, see p 621, ante 

(p) 1 Hawk P C, c 31, a 24 

(j) Larceny Act 1801 (24 & 26 Yict c 96), s 64 A person who finds ot 
takes possession of wieck within tho limits of tho United Kingdom, or brought 
within those limits if found outside them (Meiohiint Shipping Act, 1906 
(6 Edw 7, c 48), s 72), or of any cargo or other urticlos from the wreck which 
ore found on suoie, is boimd to give notice to tho receiver of wreoks of the 
distnot, and if he is not the owner to dehver up the same to him If he does 
not do so, he is liable to a fine of £)00, and ho also forfeits all claim to salvage 
and IS liable to pay to tho owner double the valve of the wreck (Merchant 
Shipping Act, 1894 (37 & 58 Yict c 60), ss 618, 619), see The Zeta (1876), 
L. A 4 A & E 460, Tht Ltffey (1867), b Asp M L 0 266 A person who 
lefuBSs Without leasonablo cause to assist a receiver of wreck m the preserva¬ 
tion of shipwrecked persons, or of the vessel, cargo, or apparel, when reqmred by 
L lum so to assist, or refuses the use^of any cart or horsee near at hand, la liable to 
a fine of £100, and the same fine is imposed upon the owner or oocnipier of any 
land who tm^es persons attemptang to save persons or cargo from a wreck m 
passing over^his adjoining land (unlera there is a public road equally convenient} 
or m depositing the cargo on sudi land lor areasonable time (Merchant Shipping 
Act, ISM (67 & 68 Yict. c 60), ss 612, 613) A receiver of wreck is entiHM 
to use loroe foe the pzeveution of plundering, dis^er, or obstruction, md 
may cause any offender to bo apprehended (i&id, a* 614). 
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The ptnuBhment for this offenoe is penal servibade for not more 8«n* 
than fourteen years or for not less than three years, or imprison* Taldng 
ment with or without hard labour for not more than two yemrs (r). Pvopsit^ 

1295 Any person is by statute (<) guilty of felony who takes Taking 
into any foreign port any vessel stranded, derelict, or otherwise m 
distiesB found on or near the coasts of the United Kingdom, or on ^ 
any tidal water withm the limits of the United Kingdom, or any 

part of the cargo or apparel thereof, oi any wrock found withm 
those limits, and then sells the same 

The punishment is penal servitude for not more than hvo nor less 
than three yeai s, or imprisonment with or without hard labour for 
not more than two years (t). 

1296 If goods are definitely and intentionally abandoned by the 
owner, they become the property of the first person who appro¬ 
priates them, and until they have been so appiopiiatod they cannot 
be stolen (v) 

Animals/(free natuia, so long as they are alive and have not been AninsaiB fn» 
leclaimed, aie not at common law the subject of laiceny, but when 
they become the property of any person, they are capable of being 
stolen {x) 

Gho&es in action are not the subject of larceny (y) Documents Ghoaca in 
which aie the evidence of such rights and the moans of reducing 
them into possession are not the subject of larceny at common 
law {£) But such documents, if they constitute valuable securities, 
are by statute the subject of larceny 

Everyone who steals, oi for any fraudulent purpose destroys, L*m*nyof 
cancels, or obliterates the whole or any part of any valuable security TaiiaWe 
other than a document of title to lauds (a) is by statute guilty of ^ 
felony of the same nature and m the same degree and puiiisbable 

(r) Larceny Act, 1861 (24 & 26 Vict c 96), s 64, Penal>i vitudo Act, 1891, 

(64 & 65 Vict c 69), s 1 

(<) Merdiant Shipping Act, 1894 (57 & 58 Yict c 60), s 6ud. 

\t) Pnd 

(») See R V Kdwardt (1877), 13 <3ox, C C 384, COE, where, dieoased 
pigs having been buned by the owner’s orders, and the prisonors having dug 
up and token the carcases away, the jury convicted them of lareony, and the 
court afi^ed the convection 

{x) As to how property may be atquiicd in animals ftrott nainras, see title 
AjriaiALS, Vol I, pp 363 et »fq See alsi; the piovisiona of the Larceny Act, 

1861 (24 & 25 Vict r 96), b 21, with reference to stealing domestio animals and 
birds, t6i<2, p 368, and as to the laiceny of wild animals which have been killed 
or reclaimed, tivl , p 370 Fish m a tank or net or any indosed place whole 
the owner could take thcAi at his will were the subject of larceny at common 
law (2 East, P C 610), the taking of fish in water runiung througn or being in 
onv land adjoining or belonging to the dwelling-houfie of any person being the 
owner of such water or having a right of £bhcry therein is a Htatutory nis- 
demeanouT punishable on summary conviction (Larceny Act, 1861 (24 A 26 
Viot c 96), s 24) As to stealing pheasants’ eg^, see A T 8i/nde, [.1908] f* 

E B 617, 0 C B 

(v) By a chose m action is meant a mete abstract or inooiporeal right to a 
thing; see title Chosb nr Actiok, Y<A IY , p 360 

(z) This was said to he on the ground fhatsoch documents ars of no mtnnno 
value and do not import any property in possesaum of Ihe person from whom 
they axe taken (1 Hawk P O, c 33, s 22, 2 East, P O. 697) 

(a) As to which see p 637, ar^ 
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Swot i 
Taking 
Property. 


Definition of 
Tnlimble 
■eenrity." 


Definition of 
"document 
of title to 
gooda.'* 


Luceny of 
will etc. 


in tbe same manner as if he had stolen any chattel of like yalne 
with the sharei interest, or deposit to which the security so stf^en 
may relate, or with the money due on the secnrity so stolen 
or secured thereby and remaining unsati&hed, or with the value 
of the goods or other valuable thing represented by, mentioned in, 
or referred to m the Becunty(6) 

The term ** valuable security ” includes any Older, Exchequer 
acquittance, or other secuiity entitling to oi evidencing the title of 
any person to anv share or mteiest in any public stock or fund of 
the United Kingdom or of any foreign State, or m any fund of any 
body corporate, company or society within the kingdom or abroad, 
or to any deposit in any bank, and also includes any debenture 
deed, bond, bill, note, wariant, ordei or other secuiity whatsoever 
for money oi for payment of money, either English or foreign, and 
any document of title to lands or goods (c). 

The term ‘‘document of title to goods" includes any bill of 
lading, India wairant, dock warrant, warehouse keeper’soeitihcate, 
warrant or order foi tlie delivery or transfer of any goods or 
valuable thing, bought and sold note, or any other document used 
in the ordinary course of business as proof of the possession or 
contiol of goods, or authorising or purporting to authorise, either by 
indorsement or deliveiy, the possessor of such document tc 
transfer or receive any goods therein mentioned or icfeiied to(d) 

1297. Everyone is by statute (c) guilty of felony who, cilhet 
during the life of a testatoi oi alter his death, steals, or for any 
fraudulent purpose destroys, cancels, obhtoiates (/') or conceals the 
whole or any part of any will or codicil or other testamentary 
instrument 


(6) LaioeuyAit 1S61 (24 A, 25 Viff c 96) 8 27 

{c) Ibid 1 The following ha^e been bold to bo dornmentH of the kind 
mentioned in the above definition of a “ valuable eecunty " —Iranetei of shares 
{B V hmUA (1898) 62 J F 2<11}, bills accepted but not signed by the diawer, 
the prisoner himsdt being intended to bo the diawer {R v Bowerman, [1891] 
IQ B 112,0 0 R , compaio/2 v //art (1833), 60 AP 106), Bonpcoitiiicates 
of a foreign railway oompinv (ii v {imtth (1853), Deals 0 0 561), 
post office ordei8 (/t v Qthhri’tt (1841), 2 Mood C 0 233, O C R), postal 
notes or orders (see Post Office Act, 1908 (8 £dw 7, o 48), s 59 (ij), 
a pawnbioker's ticket, as being a warrant for tl.e delivery of goods (jL 
V Momaon (1859), Boll, 0 C 168), any agiermeiit to pay money, if 
founded on a valuable oonsideiation appoonng on the face of it (// v John 
(1875), 13 Cox, G C 100) The following have wen held not to be such docu¬ 
ments .^Re-tssuable notes, after they have been paid and befoie they have been 
re-issued (fH y CHarh (1810), Russ A By 181, see, however, R y Ronsen 
(1812), Buss. & Ry 232, an un<«tampod theciue (Jf v Fates (1827), 1 Mood 
O. 0.170, R T Pooley (1800), Russ & Ry 12), but m such coses as these tin 
doeument may be desonbed in the indictment as a piece of paper, see R v. 
iVrry ^845), 1 Den. 60; R. v Vpae (1829), 1 Mood G G 218}, see farther, 
as to inutt amounts to a wanaut or oraer for the pa 3 unent of money under the 
‘‘forgery Act, 1861 (24 ft 25 Tick e 98), p 719, post As to larceny of dewuments 
of tattetoUods, seep 637, ante 

id) lACoeny Act, 1861 (24 ft 25 Viot c 96), a 1. 

(e) /ktdL t 29 In tm mdiotment for this offence it is nor necessary to allege 
ihu the wm etc. isthe property of anypenon (i5t<i) As to deeds etc. lelatmg 
to real propeiitoi >ee p 637, ante 

(/) As to 4 m forging id wills, see Forgery Act, 1861 (24 ft 25 Tiot, o. fWh 
6.81, p. 734, fM( 



PlIlT aoawst Properw. 

The punishment is penal servitude for life oi fot not less than 
three jeare» or imprisonment with or without hard labour for not 
more than two years (g), 

^ No perscm may be convicted either of this offence, or of stealing 
or for any fraudulent purpose destroying, cancelling, obliterating or 
concealing any document of title to lands, by any evidence what* 
ever, in respect of any act done by him, if he shall at any time 
previously to his bemg charged with such offence have first 
disclosed such act on oath m consequence of the compulsory process 
of a court m any action or proceedmg bond fide mstituted by 
any party aggrieved, or in any dompulsory examination or deposition 
before any court upon the hearing of any matter in bankruptcy {h) 

1298* Everyone is by statute (t) guilty of felony who steals, or 
for any fiaudulent piupose takes (A) from its place of deposit foi 
the time being, or fiom any person having its lawful custody, or 
unlawfully and maliciously cancels, obliterates, injures, oi destroys 
the whole or any part of any record, writ, letuin, panel, process, 
afibdavit, rule, order, waiiant of alLoiney, oi any original doonmeni 
of or belonging to any court of rocoid, or relating to any matter, 
civil or criminal, begun, depending, or terminated m any such 
court, or any original document relating to the busmesB of any office 
or employment under His Majesty and being m any office apper¬ 
taining to any court of justice or in any of the King’s castles, 
palaces or houses, or in any Government or public office 

The pumshment for this offence is penal servitude for not more 
than five nor less than throe years, or imprisonment with or without 
hard laboui for not more than two years (1). 

1299 Water in a pond oi running in a channel is, it seems, 
not the subject of larceny Water supplied by a water com¬ 
pany to its consumeiB by pipes at a fixed price is the subject of 
larceny (m) 

1300 Gas is the subject of larceny if it is fraudulently taken 
from the pipes of the undertakers (n). If the taking has been 
continuous over any period of time the whole quantity abstracted 
may be alleged m one indictment as having been taken on one 
day (o). 


(g) Larceny Act, 1861 (24 & 25 Vict c 96), a 29 Penal Servitude Act, 1891 
(M & 66 Vict c 69), e 1 

(A) Zbtd. As to the meaning of ** first diacloaed,” see v Omnelt 
(1886), 16 Cox, 0. 0 164,C 0 H, cited m note (6) on p 657, pori, and Boe 
note (6) on p. ^7, ante 
ft) Ibid , 8, 30 

(ft) The htiudolent purpoae need not be to defiaod any peraon by naui^f the 
document. an mtention to defeat the execution of proceaa is sufficient (A v. 
Batfew (1872), L. B 1 C G B 347} * 

U) Imd , a. 30; Penal Servitude Act, 1891 (64 ft 66 YuA, e. 69), s 1 The 
indictment need not allege that the document is ffie property of any pereon. 

(m) Ftrme v (ZBriM (1883), 11 Ck B D. 21, see ntto Watsb Supi’I.t 

(n) £ V. WhU (1863), Lean 0. C 203. This la aa mdietable Uuceny, even 

peouiuaxy penalties are provided by the (3ae Wcrbi Olauaes A^ 1647 
(10 fttl Yust c. 15), B 18, see title Gas 
(c) £. T. Fvrik (1869), L B 1 C 0 B 172. 
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Obiminal Law and Fsocedubs 

1301 Everyone is by statute (p) goilty of simple larceny who 
maliciously or fraudulently abskacts, causes to be wasted or 
diverted, consumes oi uses, any electricity. 

1302 Everyone is by statute (q) guilty of felony who steals to 
the value of 10« any woollen, linen, hempen, or cotton yam, or any 
article of silk, v oollen, hnen, cotton, alpaca, or mohair, which is 
placed or exposod during any process of manufacture m any building, 
field, or other plai e 

The punishuieiit for this offence is penal servitude for not moie 
than fourteen nor less than three years, or imprisonment with or 
without hard laboui foi not more than two years (r) 

1303 Any prison is by statute(«) guilty of felony who, being 
a clerk or seivant, or being employed for the purpose or in the 
capacity of a cleik oi servant, steals any chattel, money, oi valuable 
Bocuiity belonging to or in the possession or power of his mastei or 
employer 

Ttio punishment for this offence is penal seivitude for not more 
than fourteen nor less than thiee years, or imprisonment with or 
without hard labour for not more than two yeais, and, if the offender 
is a male under the age of sixteen years, he may be sentenced to be 
whipped (i) 

1304 Fiveiyone is by btatuto('M) guilty of felonv who, being 
employed m the public soivice of the Crown, oi being a constable 
or other person employed in tho police, steals any chattel, money, 
or valuablo socniitv belonging to or in the possession or powei of 
liis Majesty, oi intiusted to or received or taken into possession by 
him by virtue of hia emplojinont 

Tho punishment for this otfonce is penal scivitndo for fouiteen 
years(v) 

It 18 not necessary to piovo the prisoner’s appointment to the 
ofiice, it IS sufficient to show that ho has acted m it (w) 

1305 Everyone is by statute (0 guiltv of felony who (1) steals 
a mail hag. or (2) steals fiom a mail bag or from a post office or 

{p) Electtic liighting Act, 188J (13 & 46 Viot c 56), s 2i, see title 
Eiii-cTKio Lionribo 

( 9 ) Lartenv Act, 1861 (24 & 25 Vict c 96), s 62 The etute or process of 
mairnfacture is not coinplelo until the ni holes ue in a maiLotable condihon 
(iZ V M oodlmd (1836). 1 Mood A R 544) 

(r) Laiceuj Act, 1861 (24 A 25 Vict c '* 6 ), s 62, Penal Servitude Act, 1891 
(64 « 65 Viot c 64), s 1 

(■) Laroeny Act. 1861 (24 & 25 Viot e 96), s 67 < 

h) Ihtd , Penal Servitude Act, 1891 (34 & 65 Viot c 89), s 1 See as to 
colluBive sale bv servant of his nia«iter s property, Jt v Hvmhy (1844), 1 Car & 
Kn*. 804} a T Tideamll, [1905] 2KB 273, OCR As to a gift by a servant 
of lus master’s property see^ v Whxte (1840), 9 0 4 P 344, Ebskeib, J. As 
Ibo laroemeo ana emhoarlements by servants, see p 649, pott 

(«) thU., B 69 

(v) IhtA. 

(w) B V. Sorrett f 1833), 6 C 4 F 124 An under bailifi appointed by tba 
high baihJf of a coumy court is not^pubho servant within the meaning of thm 
Motion, bat must be indu tod as the servant of the high bailiS (Ji y Portom 
(1888), 16 Co«, 0 C 408) 

(s) Post eWaa Act, IPOs (9 Edw 7, c 48), a 40. 



Pabt X11I.-*Ofpbkgis against Pbopebit. 


m 


from as ofEteer of tibe Post Office, or from a mail, my {KMital packet Saov.l* 
in course of tranemiBBioD by post, or (S) steals asy chattel or money TakbiK 
or yaluable secunty out of a postal packet in coui&e of transmission Property, 
by post, or (4) stops a mail Urith intent to rob or seaich the mail. 

The punishment for this offence is penal servitude for life or for 
not less than three years, or imprisonment u'lth or without hard 
labour for not more than two years (y) 

Everyone is by statute (e) gmlly of felony who unlawfully takes 
away or opens a mail bag sent by any vessel employed by oi under 
the Post Office for the transmission of postal packul/s by contiaot or 
unlawfully takes a postal packet in couise of traubuxission by post 
out of a mail bag so sent 

The punishment foi this offonce is penal seivitude for not more 
than fourteen nor less than tbiee years, or imprisonment with or 
without hard labour for not more than two years (a) 

Eveiyone is by statute (6) guilty of felony who, being an officer 
of the Post Office, steals or embezzles, secretes oi destroys, a postal 
packet m coarse of transmission by post 

The punishment foi this oilence is penal servitude for not more 
than seven noi less than three years, oi imprisonment with or 
without hard labom for not more than two years, if the postal 
packet stolen contains any chattel, oi money, or valuable security, 
the offender is liable to be sentenced to xienal servitude for life (r). 

(iv ) Indictment and JSivIence 

1306 An indictment for larceny must allege that the defendant Tm]< ' nent 
feloniously did “steal, take, and cairy aw'ay ” the puiticular 
thing (d) alleged to have been stolen, and that such thing was the 
propel of some named or unnamed person 


{jf) Post Office Act, iy08 (8 Edw 7, c 48), a oO, I'enbl Scivitudo Act, 181)1 
(64 & 55 Vipt c 69), e 1 

(z) Post Office Act, 1908 (9 Edw (• 7, c 48), s. 51 
(o) Ibtd , Penal feorvihide Act, 1891, «« 2 )ro 
(5) Post Office Act, 1908, tupra, s 55 

(c) Ibid , Penal Servitude Act, 1891, tnpta 

(d) R V Jona (18 { 8 ), S 0 & P 288 But see A y TtdmueU, [1905] 2 F B 
27d, COB A mistake m the descnptioii of the owner of proxieitj may be 
amended, but, if it is not amended, or if the averment of ownership is omitted 
altogether, the indictment is bed, see R y Ward (1857), 7 Cox, C C 421, 
O C E. (It) , A V Murray, [1908] 2 K B 165, C C R If the owner of tlie 
property u unknown, the indictment should describe the property as bolongitu' 
to a person to the jurors unknown If goods formerly belonging to a dcceost d 
person are stolen after hu death they must be described as tne piopert^ of 
the executor of the deceaM, if he left a will, or if he died intestate, and no 
letters of administration have been granted, as the property of the Fiesident of 
the Probate, Divorce and Admiralty l>ivision of the ILgh Court of Justice 
(Court of Probate Act, 1858 (21 & 22 Yict o 95), e 19, and see Supinme 
Court of Judicature Act, 1873 (36 & 37 Yici c 66 ), ss 16, 34), or, if Jotters 
of administration have been granted, of the administrator (see 'JharjM •f’ 
StttUunod (1843), 6 Man. ft G 7b0, Archbold, Cnimnal Fleadmg, ZJrti ed., 
58) If the goods stolen were bailed at the time of the theft, urn) a thud 
penon steab them, the property may be laid either m tiie bailor or the bailee 
(5 V Todd (1711), 1 Leach, 367, n.; B v. Packer (1714), 1 Leach, 3a7, n., M. v. 
Gotham (1778), cited at 1 Leach, 157 , R v Taylor (1785), 1 Leach, 856, R, v, 
Woodmtrd (1796), 2 East, P- 0 658, B v, Iktiktn (1800), 2 East, P 0 663* JL 
T. Memmmt (1807), Bues. ft By. 136, li. v. Btrd (1859), 9 C ft F. 44; A vw 
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Some (18S9), Bell, C C 93) Aujuiie vho hu paesesnon, actual or oon- 
structive, of the chattels msT be alleged as the owner (R ▼ Rowe, eupruj 
R V Wymer (1830), 4 0 & P 391, ^ ▼ Cam (1841), Car AM 309; 
refer also to A T Btnde, [1908] 1 £ B 617) A bulM who has parted 
by mistake with the possession of a chattel is still the owner, and may be 
BO described (R t I'mcenf (1832), 2 Den 464) Goods cannot be laid as in 
the ownership of a servant who has the bare charge only of them CR r 
Uvtchvnaon (1820), Boss & By 412 , R v Gran (1836^ Dean & B 113 ); but 
see i2 T Rudtck (1838), SOAP 237) If a servant or other person has the 

E ossosnon of the goods, as when they ore intrusted to his custody and disposal, 
e may be described as the owner (R v Deahn (1800), 2 Leaoh, 862, R, v 
Bur^ (1863), Le & Ca 299) If a bailor is mdicted for stealing his own 
goomt from his bailee, the ownership in the goods must then he laid in the 
bailee (R \ Wifkimon (1821), Eusa & By 470) Gooda let with furnished 
lodgings should be described as the property of the lodjger (R r BdtUad (1820), 
Buss & By 411, R r Brvnmneh (1824), 1 Mood 0 C 26), except whdi they 
are stolen by the lodger, in which case they should be desonbed as the property 
of the owner or of ^e person letting them (Larceny Aot, 1861 (24 Sc, 25 vict 
0 96), 8 74 B v Healey (1824), 1 Mood 0 0 1, B v Uurrell (1825), 
Ry & M 296) Goods seiz^ by the sheriff under a wnt of fien facta* may, 
until they are sold, be desonbed as the property of the execution debtor (B r 
Kaatall (1822), 2 Bussell on Cnmea, 6tii ed, 264, 320), but they may also, 
*kt seems, be deecnbed as the goods of the ihenfl (see B v Kntght (1908), 1 Cr 
App Bep 186) Clothee and other neoessanes supplied by a parent to a child 
under age may be desonbed either os the property oi the parent or of the child, 
but ore host desonbed as the property of the child {Anon (1701], 2 East, P C 
Ca4, B v (1787), 1 Leach, 463, B v Hm/ha {m2), Car AM 693) 

Clothes and other articles worn by a mamed woman and other goods in the 

S OBSossion of a mamed woman, if they are not her separate property, should be 
escriliod as belonging to her husbaud (1 Bussell on Ciimes, 6tli ed , 257), the 
separate piopertv of a mamed woman should be desonbed as belonging to her 
and not m her husband (B v Afurray, [1%61 2 £ B 385, COB) If the 
goods of one person are stolen by a t^ef and are afterwards stolen by another 
&ief, they may be described as the property of the nghtfiil owner, unless they 
have been eold in market overt (see p 686, poet , 2 East, P 0 654 , B y 
WtVnru (1789), 1 Leaih, 620, at p. 522, and PoUock and Wnght, PoBsession 
in the Oommon Law, 152) It has been said that suoh goods maybe also 
desonbed as the property of the first thief (1 Hale P C 507) If a person 
receives goods on account of someono else and steals them, the gooda should be 
described as the property of the person on whose account they are received (B 
y Budick (1838), 8 C & P 237), if the thief receives them on account of 
himself and some other poison, the goods should be desenbed as the property of 
the other person (B v Barna (1866), L R 1 0 C B 45), and seeJjaroeny 
Aot, 1861 (24 A 25 Yict c 96), ss 80, 81, Larceny Aot, 1868 (31 A 32 Vict o. 
116), B 1, Loioeny Act, IQOI (1 Edw 7, o 10), B v Bo58on(188d), 16Q. B D. 
137, COE) In indictments for steolmg or embezzling property vested in the 
trustee of a l»nknipt by virtue of his appointment tlie property may be laid m 

** the trustee of the property of-, a Dankrupt,” without inneitmg the name 

of the trustee But m mdiotmeots agomst a bankrupt under the Debtors Act, 
1869 (32 A 33 Tiet o 62), Part H,, s 11, for concealmg etc his property, the 
^perty must be desonb^ as the property of the bankrupt (see Arohbold, 
Qrmuaal Pleading, 23rd ed, 1140) if property beltngs to a corporation aggze> 
gate, xt must be described as bclongmg to the oorporatioii by ite corporate 
itazme (il. v Bainck (1783), 1 Leach, 253 , see 10 (To 29 b Ozo Eliz 351, 
Bua Abar CorporatiODS, C, 3, B v Franhland (1863), Le A Ca 276) If the 
proiMrtjf belongs to on xuooiporated company which is m hquidation, but the 
-liquidato r hss not taken possessian of the propmty or dealt with it as his, the 
proper^ khould be laid m the company (B ▼ Bell (1877), 13 Cox, 0 0 613, 
0. 0 ' M property belongs to, or is m the poesession of more than ime 

person, whither partners in trade, jouit tenants, paroeuets or tenants » 
oommon, it nay be desonbed as bjkmging to sudi peraons or to one of each 
persons and another or others, as the case may be (Onnunal Law Aot, 1886 
(7 Geo 4, b 14), see B. t Boulton (1833), 5 0. AP 637, B t Golf 

(1810), Buss. 4UiY- 178; B r, Seott (1801), Buss. A By. 13. If a joiat owasit 
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tenant in eommon, or partner M mdioted for an oflenoa m xeqofit of the Saos* l« 

property of whidi ^ la joint owner eto, and it la neoesaarr to aver to whom 

the properfy belong the property ahonld be deeoribed as oelonging to one or Vnneetm 

more of the othe^oint ownera eto other than the defendant and to another or 

othere (aee S, t. W«Mer (1861), Le. & Oa 77) The pnmerty m bc^ and other 

gooda oelongmg to a church mar be laid in thepwahioners, or, it aeeme, m 

the ohurohwardena (1 Hale, P 0 512} In iZ v Wortley (1646), 1 Don. 162, it 

waa bald that the property m a ooUeoting bos was nghtlv lud in the Tioar 

and ohnrohwordens property in the church may be laid in the incum- 

bmit (aee 2 East, P. 0 651) Aa to lead stolen from a vault m a churchyard, aao 

B V Oarltek (1S43), 1 Oox, G 0 52 The property m the goods m a disaentug 

ohapd vested in trustees should be laid m the truateea or in one or more 

of tnem (E v Boulton (1833), 5 0 & P 537} In ludiotments for steoling or 

embeeduig property belonging to banking co-partnerahips formed under the 

Country Bankers Act, 1826 (7 (^o 4, c 46), or for any fraud, forgery, or offenoa 

committed against or with intent to defraud such t o-partnerihips, the property 

may he doscnbed aa belonging to one of the public oihceni of such co-pai tnormips, 

and the name of any one of such puhbo officers may be used in all indiotmoute 

instead of the names of the persons fonmng the oo-paitnendiip (Country Boakore 

Act, 1826 (7 Ceo 4, o 46), s 9) The property may also in such a case be 

laid m one of the members of the co-partnership and others under the Gnminal 

Law Act, 1826 (7 Oeo 4, c 64), s 11 (iZ v Pntchard (18611, Le ft Ca. 34, see « 

1 Bussell on Crimes, 6th ed 3U) See also, as to jomt stock oanking oompanies,^ 

Jomt Stock Comjianies Act, 1810 (3 ft 4 Yict c 111) The property in numoy, 
goods, chattels, secunties foi monov, and all ottier effects belonging to a fneudly 
society, or to any branch ot sncU society, may be laid in the trustees fur the 
tune being in their proper names as trustees for the society or bianch, without 
any further deeuiptiou (Pncndly Soaeties Aot, 18% (59 ft 60 Viot c 25), 
s 61, ^ V MaiU (1866), 10 Oox, 0 C 367) Tho property in motioy eto. 
belonging to a registered tiade union may be laid in the peison or persons 
for tiio time being holding the office of trustee or trustees, m hts or their pioper 
name oi namos, as trustees of such trado union, without any further doaciip- 
tion (Trade Union Ait, 1671 (34 A 35 Yict c 31), s 8, Trade Union Act 
Ajneniimcnt Act, 1876 (30 A 40 Yict c 22), a 3), so as to the property of 
trustee savings banks (Tiustee Savmgs Banka Act, 1863 (26 A 27 Viot c 87), 

B 10, see iZ V Hull (1845), 1 Oox, C 0 137) and loan societies (Loan tilociotiee 
Aot, 1840 (3 & Yict c 110;, s 8) 

(bounty pioperty, if vested in the county ooonml of the administrative county 

m which the property is, should bo laid m ‘‘ the county coun< 1 of-" (Local 

Government Act, 1888 (ol A 61 Yict c 411, s 3 (iv ), and sue iZ v Huvlmg 
(1908), 1 Or App. Eep 177) Other county pioiierty not so vested may be 
laid in the inhaMtants of the county (Cnuunal Law Act. 1826 (7 Qoo 4, c 64), 

B 15) Property m prisons and the things therein vested in the Pnaon Com¬ 
missioners should Ira laid m the Prison Comxmsbioneis (Pnaon Aot, 1877 
(40 ft 41 Yict c 21), B 48) Property of the guardiabs of the of every 
union formed under the Poor Law Amendment Act, 1834 (4 A 5 Will 4, o 76), 
aod of every pansh placed under the control of a board oz guardians by virtue 
of that Act, would l» laid in the “ guardians of the poor of the — union ** 

(or “ of the parish of-, m the county of-”) (Union and Parish Property 

Act, 1835 (5 ft 6 Will. 4, o 69), s 7, Poor Law Amoudmont Aot, 1842 (5 & 0 
Yiot 0 57), 8 16) I^perty procur^ or provided for the use (id the poor of 
any parish, township, or hamlet, if such property is not vested in the guardians 
* of the poor of a urnon, may be laid in overseers for the time being ’’ of the 
pansh. township, or hamlet, without stating or specifying the names of any of 
them (Poor Belief Act, 1815 (55 Geo 3, c 137), s 1, /Z v Went (1818), Buhs ft 
By 359, Hoed Nortonv ir(!5^(1840), 12Ad ft£l 442) Other pansh pi ofiertv 
in a rural pansh, if vested m the pansh oonncU, may be hud m **tho punsii* 
council of —'—or if under the control of the pansh meetmg, may be laid m 
“ the chsurman ot the pansh meeting and the oveneera of the pansh of —— " 

(Local Goverument Act, 1894 (56 & 57 Yiot c 73), as. 5, 62 (5)) In an indiot- 
ment agBinst a collector or overseer of a pansh wt embeasdmg money collected 
by him from the ratepayios the property m the money ahould be laid m the 
aahabitanta^of the pansh, and the names of the inhahitanta need not be spedfied 
(Poor Jaw Amendment Act, 1849 ft 13 Tush Q, 103)» a 15, A v SifiaUmonf 
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1307 Several counts may be inserted in the same indictment 
agamst the same person for any number of distmct acts of stealing, 
not exceedmg tiiree, which may have been committed by him agamst 
the same person withm six months from the first to the last of such 
acts, and ^e prosecution may proceed at the trial upon all of them (c). 

If it appears at the trid that the propei^, alleged in &e 
indictment to have been stolen at one time, was taken at different 
times, the prosecution will not bo required to elect upon which 
taking they will pioceed, unless it appears that tbeie were more 
than three takings, or that more than six months elapsed between 
the first and the last of them, otherwise the prosecution must elect 
upon which three chaiges occurring withm six months they will 
proceed (/■) 


[1897] 1CIB4,C011) In an indictment for larceny of meat bought fur 
thu UHo uf mmaU » of a ooiiiity as> luni, the property ehould be laid in the ooonty 
council, not iii the riaiting committee (£ v Hunting (1908), 73 J. P 12, 
C 0 A) 

Tho property in matenals, tools or implements, provided for making, altexmg, 
oi repauing anv highway may he laid in the local authonty m whom the 
highway is vested—t e, as to mam louds and county bridges ontside London, 
tho county coiinc il ui whom the highway la vested (Lwal Government Act, 
1888 (51 k 62 Yict c 41), s 11 (b)), as to mom roads and other highways m 
London outside the Citj, the metropolitan borough coimoil (London Govern¬ 
ment Act, 1899) (G2 k 6J Vict o 14), s 8), os to highways in the City of 
London, the City Coipoiatiou (0lt^ of London tiowois Act, 1848 (11 & 12 
Yict c dxiii , City uf JiOiidon Sowers Ait, 1897 ((>() & 61 Vict o cxxxiii), 

B 5), as to highways outside London m boroughs, tho town council, ui urban 
districts, the uiban distnct council (Pubhe Hoalth Act, 1875 (38 k 39 Yict 
c 55), 8s 141, 149), in nual distiiote the rural distiict council (Highway Act, 
1862 (25 &. 26 Yict o 61), e 11, Local Governmtut Act, 1894 (56 & 57 Yict 
c 73), B 25) As to bndge approaches and embankments vested m tho London 
County Council, see London Government Act, 1899 (62 & 63 Yict c 14), b 6 ) 
Tho piopoity m any sewei or other matter within or under the view, cog- 
uisanoe, or management of commissioners of Beweis may be laid in the comniis 
BioiierB of sowers within or under whose view etc the property may be, and the 
names uf tbe rommissioners need not be specified (Criminal Law Act, 1826 
(7 Geo 4, c (>4), s 18) 

In indictments for stealing etc clothes, linen, or other goods belonging to 
the Chelsea Hospital, or the commissionorB of the hospital, the pioperty may 
be laid in “ tho luids and others, commissioiiers of the royal hospital lor soldiers 
at Chelsea m tho county of Middlesex (Chelsea and TTilmaniliaTn Hospitals 
Act, 1826 (7 Geo 4, c 16>, s 35) 

In ifidic tments for stealing post letters etc , and fur offences in respect of 
telegiaphic mossages sent by or intrustod to the Postmaster-Gem ral, the pro¬ 
per^ lu such letters and messiges may be laid lu " His Majesty’s Postmastci- 
Geueral (Post Office Act, 1908 (8 £dw 7 c 48), s 73) 

Tbe property in moneys, ohattels or valuable securities stolen or embezaled 
by persons in tho public sen loe, oi by constables df other persons employed m 
the pohee of any county, (iti, or borough, distnct, or place, may be laid in the* 
Ellig (Ijorceny Act, 1861 (24 & 25 Yict c 96), ss 69, 70) and see as to officers 
m tbeoustoms. Customs Consolidation Act, 1876 (39 & 40 Yict c 46), s 29. 

(s) liareeny Act, 1861 (24 & 25 Yict c 96), s 5 It is usual, and apparently 
Uecessayy, that the second and third counts of the indictment should state 
express^ tjhat the offences charged in them weze committed within six months, 
although the dates may be statra, otherwise the prosecufaon wiH be confined to 
one oham (12 v LonadaU (1864), 4 P. & F. 66, 59), see, however, R v 
HichdU (1904}, 68 J P 452, 0 B., in which a lax^ numbw of difEsreot 

takmgs were alleged in one oount, no date being stated 

Ihtd^ W 6 It la not necessary to allege any date m the indictment 
.ure Act, 1861 (14 ft 15 yiot. e. 100), a 24), nor wdl tbe 


(Onau^l 
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1808. On an indictment for larceny the proseention must prove 
thid; the goods mentioned m the indictment were the property of the 
person who is alleged m the mdictment to be the owner, and that 
defendant took the goods away and that he took them away with a 
dishonest intent. It must also appear that the goods were such as 
may be the subject of larceny either at common law or by statute, 
and that they were taken from the owner against his will. 

Evidence that the defendant was seen to take the goods in ques¬ 
tion IB not essential, it is sufficient if he was found m possession 
of stolen pioperty shortly after the theft, in such a case the 
jury are generally warranted in concluding that he stole the goods 
or came by them dishonestly, unless he gives a satisfactory 
explanation to show how he came by the goods The weight of 
such a presumption depends upon the nature of the tiling stolen, 
and the length of time which has elapsed since the stealing(y) 

So also if upon the trial of a person for larceny it is proved that 
he took the property in such manner as to amount in law to 
embezzlement, the jury may return as their veidict that he is not 
guilty of larceny but is guilty of embezzlement, and ho is thereupon 
to be punibhed as if he had been indicted for the latter oflonce 

No person tried for larceny or embezzlement is liable to be after- 
waids prosecuted foi laiceny or embezzlement on the same 
facts (Ji), 

indictmpnt bo qua^lifd, although it apiwars hy tho evideuco that Ihera wore 
more thin thieo aepirate takings, but upon surh evidoiice being given the 
proeecution may be required to elect upon which thiee they will pioceed (iJ ▼. 
Ntchcllt (1904), 68 J 452, COE) If there has been a oontinuons taking 
the court will not compil the prosecution to elect (If v lifeaadaU (1818), 2 (’ar, 
& Kir 765 Jt V J>irth (1869) 11 Cox, C 0 234, 238, 240, C 0 E , E ▼. 
Henaood (1870), 11 Cox, 0 0 520, C 0 it ) 

An indictmo'it for laiceny may be in the following form —“ Worcostprshire 
to wit Tho lurors [for our loid the King] upon their oath present that John 
Jones on the first day of rehni iry in tho joar of oiii Lord, • lO thousand nine 

bunded and nine, [m the jmiish of-m the sud county! ono siiyor watch of 

the goods and chattels of James iSinith felonious!} did sfoil, take and carry 
away against the peace, etc *' 

(a) f?ee -,lMon fl32()), 2 C & P 459, Ji v Adatna (1829) 3G A P dOO, 

R y Coclan (1816), 2 Lowm 255 , ^ y Hall (1846), ,1 Cox. 0 0 211 , A y 

Hewlett (1843), 3 Bussell on Cnin* *•, 3 >5—0, n , E v Coojier (1852), 3 Car & Kir 
318 , E 't Hurrta(l8m), S Cox, C C 331, /? v Ktn^/ht (iHiA), Lo & Ca 378, 
R y Jffrana (1847), 2 Cox, C C 270, E v iMOffmead (1864), J>o & Ca 427, 

R T Fartndqe (18 J6), 7 0 & P 551, « v Smtt/i (1862), 3 F &F 123, Il.r 

Hirrnby (1844), 1 Car & Kir 305, H y TtdeawdU [1905] 2KB 27.3, C 0 K , 
and p 681, As to a dishonest gift by the servant of his master’s propcity, 
see E V Ifvitfe (1840), 9 0 A P 344, EpSKIire, J 

(A) Ltrceny Act, 1861 (2#& 26 Vict c 96), s 72 In E v OorbuU (1857), 
Dears & B 166, it was held upon a similar section in the repealed Criminal Pio 
ceduro Act, 1851, auprn, all, that although a prisoner indicted for stealing may 
be convicted of cml^zrlonifint, yot he cannot be convicted of stealing if there is 
only evidenoe of embi^irlement, and that m such a case a cooyiction for larceny 
or a general yordict of guilty upon on indictment for larceny must ho qiioshod. 
This decision makes it still desirable to consider the distmgmshing features 
between larceny by a sorrant andembeimlement, notwithstanmng tho beneficial 
proyiBions of s 72 and the fact that the pumshment for the two ofTeocos is the 
«ame But haying regard to the Cnminal Appeal Act, 1907 (7 Edw 7, o 23), 
s 5 (2), R Y O&rbuit would probably not now be foUowea in the Court of 
Cnmn:^ Appeal, as that court would m such a case have the power to sUb- 
statute a verdict of embeiszlementfor one of larceny. 
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SUB-Ssor 2 —.SmbeaZament, 

1309. A Bemnt who steals moneys or goods after they have 
come to the possesBion of his master, although they may be m 
the servant’s custody, is guilty of larceny; but a servant who 
fraudulently intercepts moneys or goods before they come into his 
mastei’s legal poBsession and converts them to his own use, 
commits the offence of embezzlement (t) 

1310. By statute {k) anyone who, being a clerk or servant, or 
bemg employed for the purpose or m the capacity of a clerk or 
servant, fraudulently embezzles any chattel, money, or valuable 
security (0 delivered to or received or taken into possession by him 
for ot in the name or on the account of his master or employer, or 
any part thereof, is deemed to have feloniously stolen the sune 
from him, although such propeity was not received into the posses- 
bion of the master or employer otherwise than by the actual 
possession of bis clerk, servant, or other person so employed. 

The punishment for this offence is penal servitude for not more 
lhan fourteen noi lees than three years, or imprisonment with or 
without hard labour for not more than two years, and if the offender 
IB a male under the age of sixteen years, he may be sentenced to a 
whipping(m) 

1311 If upon the tiial of a person indicted for embezzlement it 
IB pioved that he took the propoity in such manner as to amount 
in law to laiceny, he is not entitled to be acquitted, but the jury 
may return as then veidict that he is not guilty of embezzlement, 
but is guilty of bimple larceny, or of larceny as a clerk, or as a 
person employed m the public service oi in the police, as the case 
may be, and he is then punishable as if he had been convicted on 
an indictment foi snch lai ceny (n) 

1312 The prosecution may chaige in the indictment and proceed 
against the offender for any number of distinct acts of embezzle¬ 
ment, not exceeding three, which may have been committed against 
the same master or employer within six months (o) 


(i) Thoio vas eom.6 doubt whether in oortaiu caees a taking by a Berraat from 
hiB master was pumehable 08 larceny at common law (see stat (1529)21 Hen 8, 
a 7), embemlement woe not bo punuhAble, the onginal taking bemg lawful, 
and the ffoq^ never having come into the actual poaaessiou of the master 
(1 Bale, f C. 668, B v Bauley (IT99), 2 Leadi, 835) 

(k) Lmceny Act, 1861 (24 & 25 Vici c 96), s 66(t. 

(Q For the definition of “ valuable security," see p 642, ante 
(is) Larceny Act, 1861 (24 & 25 Vict c 98), e. 68, Penal Servitude Act, 1891 
(M A 58 Vict c 69), a 1 The offence la triable at quarter aeaaiona 
(a) Larceny A(t, 1861 (24 & 25 Yicb o 96), a 72, iZ v. Budge (1874), 18 
Oox, 0. 0 17, C 0 IL 

(o) Lalce&y Aot, 1861 (24 A 84 Viet o 96), s. 71, and eeo the Oninuud 
Act, 1851 (14 A 16 Yiot. 0 . 100), a. 18 Q^e thx«|||i>AenoeB mnet 
be ohazged la different coimta, and the date ei each ofleiMwiw the data of 
the embMOlemeint, which may be fphaerraent to the date of reoetpl^ mdiot- 
ment must allege m terms that the three sume were embezzleu ttStlmi ox 
monthe {B w firchtm (1842), Gar & 1C 617, PaTTBaoK, J ; S r ATooibs (1848). 
8 ON^^Sir.,(0O| Cbbbbweia, J.}. Upon aumdietmmit for embezzling money, 
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If more than three acts of embezzlement are charged m one szov.i. 

indictment, or if bums are alleged to have been received on one TaUag 

day and the evidence shows that they were receded on several dajs Proi»ert|^» 
the prosecution will be required to elect on which charge they will 
proceed (a) But where it is the prisoner’s duty to account at 
tixed times for his aggregate receipts to date, each failure to account 
constitutes one act of embezzlement, and three of such embezzle* 
ments, if within six months, may be charged in the indictment, 
and the aggregate receipts for which he should have accounted at 
each of such periods may be proved (5) 

If the offence i elates to any money or any valuable security, 

11 IS sufficient to allege the embezzlement to he of money oi a 
\aluahle security without specifying any particular coin or \alaable 
security 

1313 The accused may be convicted, although the com or STideooai 
valuable secnuty was delivered to him in ordoi that some part of the 
value thereof should bo returned to Uie person delueiing it or to 
some other peison and such part has been returned accordingly (chg 
There must be evidence that specific suras have lioen received an^ 
have been embezzled and not accounted for It is not sufficient to 
show a general deficiency without pioving the specific sums, or 
some of them, constituting such deficiency (d) 

To rebut a defence that errors m a clerk's account weie accidental 
or innocent, evidence may be given of othei siimlar eirois by the 
piiBOUor in ins own favoui (e) 


1314 A cleik 01 servant is a peison under the control and bound Wlut ms 
to obey the oideis of his mastoi He may be a clerk or servant 
without being bound to devote his whole time to this seiviee, hut 
if ho is bound to devote his whole time to it, this is strong evidence 
of his being under contiol (/) 

A person who is employed to get orders and oceive money, 
but who 18 at libeity to get the oidois and icceivo the money 
W’hcn and wheie he thinks pioper, is not a cleik oi a sei vant(//) 


if the evidence shows that the prisoner received a clitquc, it must also bo proved 
that he cashed it or attempted to do so {B v Kret/a (186S), L B 1 COB 
IIJ), upon an indictment charging the embeArloment of money the prisoner 
cannot bt. convicted of eml^zzling goods {M v ('/«//f(l‘)0j),69J P 150, 0 0 B) 
(a) B V WiUiamB (1834), 6 0 & P 026, and see p 048, autr 
{b) B T BaUt (1871), L B I 0 C B 328 (wh<ie thirty one separate sums 
whidi the prisoner had received and not acuiuntod for were proved, and the 
conviction was affirmed) 

(c) Larceny Ait, 1861 (24 A 25 Yict c 96), s 71 

(d) B T Jmea (1838), 8 C & P 288, AuiBrsoN, B., B y. Chapman (1813), 
1 Car & Kir 119, Wiujams, J , B v Wrtqht (1858), Dears * B 431, 
B V Wuhtmtholme (1869), 11 Cox, 0 C 313, Beett, J , see, however, B v 
Lambert (1847), 2 Cox, 0 C 309, Krls, J , B v Grow (1835), 7 0 & P 6 33 , 
I Mood C C 447 (where a contrary conclusion seems to have been amvod 
by eight judges against soyen), is not now considered to be law ^<‘e the 
obcetyatioos u AuiZBSoir, B , on this case in B y. JimUf tupra, also B v Moak 
(1856), 7 OflW. C 60, 68 

(e) ^11 Til (I860), 2 F & F 343, B y Proud (1861), Iz A Ch. 97 , 

B y 16 Cox, C 0 387, 0 C B. 

(/) B. y Negu» (1873), L E. 2 C 0 B, 34, 37 . 

(j) B y Ifegua, eupra, R y Bouicrs (1866), L B 1 0 0 B ■“ ^ 

MagU (1868), 11 Oox, 0 C. 158. B y. MarshaU 11 Cox, ^|^400, 

H L.—nt B 
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'Whether the accused was acting as a clerk or servant is a question 
of fact for the jury {h) 

1315 It IS not a criminal offence to embezzle the moneys of an 
unlawful and criminal society (t) But the members of a society 

Q C B. , n t Mall (1870), IS Oox, O 0 49, 0 0 B , « v WaJker (1858), 8 

Cox, 00 1, 0CR,i{v May (1861), lie & Ca 13 In the following cases 

the accused were held to be clerks or Berrants or acting as such —R v Stuart, 
[1894] 1 Q U 110, 0 0 B ^director of company employed to collect the com 
pany’s moneys), R v Melluh (1805), Buss & By 80 (on apprentice), R v 
Squire (181K), Buss & By 319 (accountant and treasurer to overseers), R 
V Hartlfy (1807), Buss & By 139 (captain of barge authorised to sell coal), 

R V. 'Itie (1861), Lo X Oa 29, 0 0 B , B v Baihy (1871), 12 Oox, 0 0 
66 , 0 0 B (rommen tol traveller paid by commission and allowed to obtain 
ordois for others), R v Qtbaon (1861) 8 Cox, 0 0 436 (solicitor employed at 
a saiaiy to collect rents and manage property), R > Thotnae (1853), 6 Cox, 

O 0 40J (a collier allowed to sell coal but not obhged to do so), J! v spencer 
(1815), Buss & By 299, R r TFinnaf/(1851), 6 Cox, 0 0 326, R v lltigliet 

(1832), 1 Mood 0 0 370 (a person only occasionally employed), R y Ratty 
(1842), 2 Mood 0 0 261, R y 3’umer (1870), 11 Oox, C 0 661, J? y 
Carr (1811), Buss & By 198 (a person employed also by others), but see the 
observations of Pauxb, B , m n v Ooodbody (1838), 8 C A, P 666, R v 
Foulkea (1875), LB 2 (3 0 B 150 (son assisting father who was employed by 
prosenitois), R v Wortlei/ (1851), 5 Oox, 0 0 382, 0 0 B , B v McRonala 
(1801), Lo & Ca, 86 (a person partly paid bv a share of pi of its), R v Fiona 
(IS(>1), Le X Ca 97 , R v Hall (l836), 1 Mood 0 0 474, B v Milhr (1842), 

2 Mood C 0 249 (member of friendly society omplujed to receive weekly pay 
ineiifs the jnoporty of the society being vested m trustees), but see R v /oose 
(1860), 29 L d (M o) 1J2, (' C B , if V Marsh (1862), 3 P & F 52*5, R v 
Jlrrn (1863), Lo X Ca 346, if v Twee (1869) L 11 1 0 C B. 177, if v 
Flavaqan (1861), 10 Cox, C 0 661 (a bioker oxclusivoly employed at a salary 
to diBtiain), if V bohnnona (l‘)09), 25 T L E 747, OCA (the dnver of a 
taxicab) The following were hold not to be cloiks or servants or employed 
m that capacity K v Rarnea (18o9), 8 Oox, C C 129 (a debtor employed by 
trustee uiidoi deed of assignment), if v ffoai e (\859), 1 F & F 617 (a person 
eniploved or authoiisod to iccoive rents giatuitoiisly), R v OoodUxly (1838), 

8 (T X P 665 (lattle drover poniuttcd to sell), if v Burton (1829) 1 Mood 
C C 237 (a peiBon omplojcMl to collect an offertory), R v imman (1833), 6 
C X P ■'i'14, R V Nittietoii (18o0) 1 Mood 0 C 259 (a peison having an 
isolated authonty to receive rnonov) , but see if v lluyhea (1832), tfnd 870, 
if V Vyrre (1869), L B 1 0 C B. 177 (the treasurer of a friendly society), if 
y Gihha (1855), 6 Cox, 0 0 455, C C B (a bailee) 

An assistant overseer in a lural parish, though appointed by the paiish 
council, is tho (lerk or servant of the inhabilnnts of the pansh, and should be so 
desonbed in the indirtment (Poor Law Amendment Act, 1849 (12 & 13 Vict c 
103) B 15, Zf v ITatta (1837), 7 Ad ft El 461, 469, see and compare if v 
Sampeon (1846), 1 Cox, C 0 365, R v Carpenter (1866), L B 1 C 0 B 29, 
R V Smtulman, [1897] 1 Q B 4, 0 C B.), and it is submitted that where m 
A inuraoipal borough or urban distnot the appointment of assistant oven>eerB 
eithm hitb or has not boon conferred on the borough oi distnc t council under the 
Ijocod Government Act, 1894 (56 ft 67 Vict o 7**), s 33 (1), such an officer 
should still be described ns tho servant of the inhabitants notwithstanding Rye 
Cdty (1887), 16 Cox, 0 0 226, OCR, which cose, howevoi, was not cited in 
Jg y. BmaUman, supra 

It th« agreement of service u m writing, and is m existence, the wntmg 
>must put m evidence (ile Clapton (184^, 3 Cox, 0 0 126) In most cases, 
such tta tAose in which it was hud that the prisoner could not be convicted of 
embezatonent on the ground that he was net acting as derk or servant to the 
prosuoutor. he may now be mdioted under the Larceny Aot^ 1901 (1 Bdw 7, 

0 10), p 660, post, for the fn^ulent oonversion of the property received 
see eg, Jt.y (1905), 69 J P 467, C C B As to officers of a local mann, 
beard, seeHerohant Shipping Act, 1894 (57 ft 68 Yiot o 607), s 248 

(A) R v. C9Ui<er(1881), 9 (Lx, 0 0 1. 

(4 J[ T. Bmt (1888), 8 0 ft P «42 
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which does not exist for a orimmal porpose, but which is irregulaily i 

constituted (ft), or one of the objects of which is in rratramt of Tik&M( 

trade (0, may be the joint beneficial owners of propeity, and such Property, 
properly may be the subject of embezzlement. 

To constitute embezzlement the property must have been 
received by the accused for, or m the name or on account of, the 
employer of the accused (m) If it has already been in the employer’s 
possession (n), or, having been m the possession of any other clerk 
01 servant on behalf of the master, is given by such clerk or 
servant to the prisoner to be paid or delivered to some peison on 
account of the employer and the prisoner misappropriates it, the 
offence is not embezzlement (o) 

If the propeity is in the possession of another clerk or seivaiit of 
the employer, and is delivered by him to the prisoner to deliver to 
the employer, and the prisoner misappiopriates it, he commits 
embezzlement (p) 

The crime of embezzlement is complete when the servant fiaudii* 
lently misappiopriates the propeity, and he is not necessarily 
entitled to be acquitted because he has made true and correct 
entries in his master’s accounts (g) But if the money received for 
the employer is accounted lor and not denie<l, the fact of not paying 
it over without some evidence of fraudulent intent is not sufficient 
pi oof of the felony (r) 

(Jb) Ji V Tanhml, [18‘»4] 1 Q B 548. OCR 

{!) n V btawer (1870), L R 1 I’ (' R 230 

\m) Larceny Act, IShl (21 & 25 Viot c ‘KJ), n 68, Ji v Bmunumt (1851), 

Dears 0 0 270, R t Hariu (1854), Dears 0 C 444, R v Thorpe (1858), 

Doors &B 562, R v (7o/e (1876), 2 Q, B D 141, C 0 R If the receqitby 
the piiRoner is itholly 'wrongful, being m his own name and on his own 
arcoiint, as where the prisoner earned money m his own name by a wrongful 
or dishonest user of his master’s property, tlie offence is not omber/lo- 
ment(R v rnUum (1875), L R.20 OE28,JSt Beau 1877), 4 Q B D 
151, 0 0 R) 

{%) B v Hayward {m\), 1 Oar & Kir 518, it v Rirrf (1854), 6 aix, 0 0 
284, 289, OCR. In these fases the goods hod been put down by the piisonor 
at bis mastei’s door or placed by him in the master's cart, and it was hold that 
although the pnsonor still remained in personal poijsession of the goods, hu 
exclusive possossiou hod been so far detomuned that tne goods had come into 
the mastet s constructive possession and that the offence was larceny and not 
embezrlement 

(«) R V ifurro«(1830), 1 Mood 0 0 276, R v iittwfttn«(1850), 4 Oox,C (’ 

224, 0 0 E , JB V Wright (1858), Dears & B 451 In such cases the 
offence is larceny, and the prisoner may be convicted of that offence (see p 641, 
em/e), or he may be indicted for a misaemeanour under the Larceny Act, i901 
(1 Edw 7, 0 10) • 

• (p) is v Maatrre (1848), 1 Den 332 

(o) B V Ovehlrr (I860), 8 Cox, C 0 872, C C R , boo also S v f itter 
(1866), 7 Oox, C 0 203, U 0 R , R v White (1839), 8 0 & P 742 , R v. 

Jadaon (184-1), 1 Car & Kir 384, R v Bavuon {iftSS), 7 Oox, 0 0 158, 162, 

163 It app^rs impossible to reconcile with these cases R v. Janet (16371,* 

7 O & P 855, in which Bolland, B , u reported to hare said that for a clerk to 
put the money in his own pocket and make no entry was not aafficient evidence 
of embezzlement, and R y Cfreed (1848), 1 Oar A for 63, where Ei'''Kiwk, J., 
held that a deik who had rendered a true account of money uhuh he had 
rsceiTod, and did not p^it over but absconded could not be convicted of this 
offence , seo also R v ^innaB (1851), 5 Oox, O 0 326 * 

(*■) R V Uodgtm (1828), 5 C & P 422, Yaughak, B * 
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Bwm, 1 If the prisoner does not deny the receipt or appropriation of the 
Taking property which he is accused of embezzling, but acknowledges 
Property, that he received it and alleges a right, or an ezcnse for detaining 
the property, unless it is clear that such allegation is merely a 
pretence, he should not be convicted of embezzlement(«). 

When 1316 The embezzlement is committed in the place where 

the accused peison has lefused to account (0, or, if there 
IS no evidence* of fraudulent embezzlement except the non¬ 
accounting, lit the ])laco wliere he ought to have accounted 
and failed to do so (a), oi has accounted falsely (b), or in the 
place wheie he loceived and misappiopiiatod the property in 
question (c) 

1317 Any officer or servant of the Bank of England or of the 
Bank of Ireland is by statute (d) guilty of felony who, being 
intrusted with any bund, deed, note, bill, dividend warrant, or 
warrant for payment of any annuity nr interest or money, or 
with any security, money, or other effects (c) of such bank, or 
having any such property of any other person lodged or deposited 
with such bank oi with him as an officer or seivaiit thereof, 
secietes, embezzles, or runs away with the same or any part 
thereof 

The punishment for this offence is penal servitude foi life oi foi 
not less than thiee years, or imprisonment with oi without hard 
labour foi not moie than two years (J ) 

1318 Wlioovei, being employed in the King’s public seivice, or 
being a constable or other pei son employed in the police ot any 
county, city or place, and intrusted by vutue of such employ¬ 
ment with the custody, management, or control of any chattel, 
money, oi valuable security, embezzles any chattel, money, or 
valuable •security intrusted to or received or taken into possesMon 


Embcrrle- 
nnent by 
ofIlc«'r «lc of 
Bank of 
Bnifland. 


£nibezrlo> 
moot by 
person in 
the Kiiii^'b 
servict, 
police etc. 


(«) Pi 0 fZ V Mirman (1R42) Car AM 501, Cress w>Li<, J 
(f) J? V AfiirdorA (1851), 5 Cox, C C 300,0 C B , i! y Toylor (1803), 2 
Leach, 974 As to place of tiial, see p 280, note (r), antt 
(ii) Jt y Damson (1855), 7 Cox, 0 0 158, 162, ami seeli y Engm (1877), 3 
Q B D 28, 0 C B , at p 40 

(5) E y Murdarljsujna, E ▼ Eogers, suinra, but not m a place where he 
has accounted truly and in which he did not receive the money alleged to be 
embo/^led, tliore Muig no evidence to show that, although he lived there, 
he had taken the money to tliat place (JZ v Treadgold (1878), 14 Cox, C 0 220, 
COB) 

(e) S y Hobson (1805) Buss d; By 56, iZ v Eoqers, mpra, at pp « 

40.41. 

(d) Larceny Act, 1861 (24 & 2d Tict c %), s 73 Documents to which a 
bank dark meielv has access, but to which his duty has no relation, are not 

fdoouments intrusted to him within the meamng of uus section (E v. BalewQ 
0602h Buss. A By 33) 

(e) Dowunents issuea as Exchequer bilb, but invalid as such from the want 
of a proper aignature, are suoli "effects” (S v Aslett (1804), Buss & By. 
67) 

(/) Larceny Act, 1861 (24 & 25 Yici c 90), s 73, Penal Semtude 
Ac^, 1891 (44 & 56 Tiot 0 69), s, 1 This offence is not tnable at quarter 
nesuono. 
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by him by vurtue of his employmentt or in any manner fraudulently Bbot 1 . 
apphes or disposes of the some to his OTm nse or benefit, or for any Tslftaf 
purpose ‘whatsoever except for the public service, is by stotute Piopsrtr 
deemed to have feloniously stolen the same from the King (, 9 ). 

The pumshment for this offence is penal servitude for not moie 
than fourteen nor less than thiee years, 01 imprisonment with or 
without hard labour for not more than two years (/<) 

Snch person may be indictqd eitlier m the place where he is 
appiehended, 01 is in onstody, or m which he has committed 
the offence In the indictment the propeity may be laid in the 
King 

StTB-SnCT 3 —Fraudulent Muappropi tatum ly Direetora, Truetera ftr 

1319 Everyone is by statute (t) guilty of a mibdeineanour who, Minappro- 
bemg a person authorised to receive money to arise fiom the sale priaWon of 
of any annuities 01 secniities puiohasod or transfeired under the 
piovisions of Party of the Municipal Goiporations Act, 1882 (/), 

or any dividends thereon, 01 any sueh othei money as is theieiu 
mentioned, appiopiiates the same othei wise than is diiocLod by that 
Act or by the Troasiiiy in pursuance thereof 
The punishment for this offence is penal servitude for not more 
than seven nor loss than thiee yoais, 01 iinpuHonnient with or 
without hard laboui foi not moie than two years (2) 

1320 Any director, member, or public ofin er of any body Mimnp opria 
coiporate or public company is by statute guilty of a misde- 
meanoui (w) who fiaudnleutly(7i) tabes or applies for his own uso 

or benefit, or for any use or pm poses other than the use oi pui poses 
of such body corpoiate or public company, any of its propeity 
The punishment for this offence is penal seivitudo for not more 

(y) Larceny Act, 1861 (24 S, 25 Vict c 96), b 70 As I* larceny by such 
nfhLeis, BPe s 69, p 644, antf For the definition of "valuable soLUiity,” see 
p 642, ante A poiiion emplojed by an inspectoi of prisoos to collect contribu¬ 
tions due fiom the parents of diildien committed to reioimatory and industiial 
schools IS cmploved in the King's public seivico (/? v Uruham (1875), ]'l Vox, 

0 C 57, C V 11) An assistant bailiff appointed by the high bailiff of a 
counl> rouit la not a person employed m the public seivice, but is the seivant 
of the high bailiff and must be indicted as such (It v Pareona (1888), 10 Cox, 

0 C 498) By the Customs Cousolidation Act, 1S7C (39 & 40yict c 36), s 29, 
any moneys, chattels, or valuable secuiities received by any olheer, cloik or 
other person in the service of the cuetoms, either os duties or in viituo of Ins 
office or employment or otherwise for the nse and seiviie of His Majesty oi of 
any public department, are to be deemed to bo moneys, chattels, or valuable 
securities for the publio seovice, and are to be considered as such witUm the 
* meaning of the r^arceny Act, 1861 (21 A 25 Yict o 96), and may be alleged in 
an indictment to be the property of His Majesty 
(A) Laioeny Act, 1861 (24 A 25 Vict c 95), s 70, Penal Servitude Act, 1891 
(54 a 55 Yiet c 69), s. 1 The offence is, it seems, triable at quarter sessions, 
but see Quarter Sessions Act, 1842 (5 A 6 Yiot c 38), si * 

{%) Mo'uicipal Corporations Act, 1882 (45 A 46 Yict c 60), s. 117, Larceny 
Act, 1901 (1 Edw 7, c 10) 

(*:) 46 & 46 Vlct c. 60 , * , 

(f) Ibid , B 117 , Larceny Ad;, 1901 (1 Edw 7, c 10), Penal Seivitude Act, 

1891 (54 A 65 Yict c 69), s 1 

(m) Larceny Act, 1861 (24 A 25 Vid, c 96), s 81 , ■see also p 677, post • 

(n) Nrlaon v ft , A C 2'ip. P 0 
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than seyen or less than three years, or imprisonment with or 
without bard labour foi not more than two years (o). 

1321 Any director, public officer, or manager of any body 
corporate or public company is by statute guilty of a mis¬ 
demeanour (p) who as such receives or possesses himself of any of 
its property otherwise than in payment of a just debt or demand, 
and who with intent to defiaud omits to make or to cause or direct 
to be made a full and true entry thereof m its books and accounts 

The punishment is penal servitude for not more than seven nor 
less than thioe years, or imprisonment with or without hard labour 
for not more tljan two years {q) 


Miaappro- 1322 Everyone is by statute (i) guilty of a misdemeanour who, 
a ti ustee of any property (s) for the use or benefit, either 
wholly or partially, of some other person, or for any public or 
chan table purpose, with intent to defraud converts or appropriates 
the same or any part thereof to his own use or benefit, or the use 
or benefit of any person other than such pei son as aforesaid, or 
foi any purpose other than such public oi chantable purpose, or 
otherwise disposes of or destroys such property or any pait thereof 
The punishment is penal seivitude for not more than seven nor 
less than thiee yeais, or imprisonment with or without hard labour 
for not moie than two years (f) 

No prosecution for this offence may be commenced without the 
sanction of the Attorney-General or, if that office be vacant, of the 
Solicitoi-General 


(o) Laicony Act, 1901 (I lilw 7, c 10, b 1 (1) , Poniil Servitude Act, 1891 
(')! &<)o Yi<t c 69), B 1 The pumshmeat for tins ofleuce, aud for offences 
nKumst SB 77—84 of tho Act ot 1801, is Htated m a 75 ol the Larceny Act, 1861 

i ‘24 & i*} Vict c %), that HPttion was lepealed by the Larcony Act, 1901 
1 Rdw 7, c 10), a 1 of which la aubatitutod for as 75 and 76 of the Larceny 
Alt, 1861, and imputes tho same puiuahment None of tho offences men¬ 
tioned in sa 77—80 oi the Larceny Act, 1861, or in the Larcony Act, 1901 
(1 Edw 7, 0 10), are tiiable at quarter aessiona (Liuceny Act, 1861 (24 & 25 
Vict c 96), a 87) As to evidento see p 6o7, note (6), poit 
(;>) Larcenv Act, 1801 (24 & 25 Vict c 90), a 82 
(f/) I bid , l*onal Servitude Act, 1891 (54 A 66 Vict c 69), s 1 

(f) fbui , 8 60 

(s) The toim "trustee” here means a hustee on some express trust oreated 
b> some deed, will, or instrument in writing, and includes tho heir or personal 
ropiosentatiso of any such trustee and any other person upon or to whom the 
duty of such ti ustee shall have devolved or come, and also an executor aud 
adiiunisti4oi and an oihcial manager, assignee, hquidator, or other like officer, 
aoling under any Act rotating to joint stock companies, bankruptcy or insol¬ 
vency (Ijoroeny Act, 1861 (i!4 A 25 Vict c 90), s 1) For a deiinitaon of * 
"proportv” see i6id , and p 681, note (a), post The secretary, trustee, and 
madoiger ot a savings bank has been held to be within this definition a tnistee 
of money which he received as secretarj, and the rules of such a society may be 
* suib an uiBtiument as to create an express trust (A v Fletcher (1862), ft 

Oa 180) A document by whioli a debtor undertook to hold certain goods in 

trust for his m editor and to pay him the proceeds thereof is an instrument 
creating swh a trust (7? v Townthend fl884), 15 Oox, 0 0 466) It is 
sufliuent for the mdiotment to allege that tne defendant was a trustee without 
alleging an express trust {/i v (1900), 65 J F 10) 

•(t) Larceny Act 1861 (21 4 25 Vict o 96), a 75 , Penal Servitude Act, 1891 
(64 & 55 Viffi 0. 69), a 1 1 and see note (o), tj^ra 
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If any oinl proceedings have been taken against the defendant, 
no person who nas taken such civil proceedings may commence any 
prosecution for this offence without the sanction of the fxmrt or 
mdge before whom such civil proceedings have been or shall be 
pending (a) 

The defendant cannot be convicted of this offence by any evidence 
whatever in respect of any act done by him, if he shall at any time 
previously to his being charged with such offence have first disclosed 
such act on oath in consequence of any compulsory process of any 
court m any action, suit or proceeding bond fide instituted by any 
party aggrieved (6). 


1323 Everyone is by statute (c) guilty of a misdemeanour who, 
being intrusted, either solely or jointly with any other person, with 
any power of attorney for the sale or ti ansfer of any property (d), 
fraudulently sells or transfers or otherwise converts the same or 
any part thereof to his own use or benefit, or the use or benefit of 
any person other than the person by whom he was so intrusted 
The punishment for this offence is penal servitude for not more 
than seven nor less than three yeais, or impiisonment with or 
without hard labour for not loss than two years (e) 


1324 Everyone is by statute (c) guilty of a misdemeanoui who, 
being a factor or agent intrubtcd either solely or jointly with any 
other person for the purpose of sale or otherwise with the possession 
of goods or of any document of title to goods (/), makes, contrary to 
or without the authoiity of his principal, for the use or benefit of 
himself 01 of any person other than his principal and in violation 
of good faith, any consignment, deposit, transfer, or delivery of any 
goods or documonts of title so intrusted to him, by way of pledge, 
hen or security for any money or valuable security boi rowed or 
received by such factoi or agent, or accepts any advance on the 


(a) Larceny Act, 1861 (24 A 25 Viot c 96), B 80 

(5) I bid , s 85 A Btatemont or adnussion mode by the defendant in any 
compulBory examination or deposition hefoie any court on the hearing of any 
matter m bankruptcy la not admissible in endence against hun m any pro¬ 
ceeding in respect of the offence mentioned in bb 77 td 85 of the Larceny Act, 
1861, or in tte Larceny Act, 1001 (Bankraptcy Act, 1890 (68 & 54 Vict c 71), 
B 27 (2), aie p 399, note ( 7 ), ante, but hia statement of alTaira is admiBBible(12 v 
i’tilM, ^190211 E B 552,(3 (3 B) Shall have first disdosf d''means shall ha\ 0 
first made known that which before was not known , and there is a great dm- 
tmotion between what is known and what is mere gossip or surmise (22 v 
(?unne22 (1886), I 6 O 0 X, C Q 154,157, 158, 0. C B.) 

(c) Larcenv Act, 1861 (24^ 25 Vict c 96), s 77 
’ {(t) For definition of “ property,’’ see thd ,8 1, and p 084, poet 

(r) Larceny Act, 1861 (24 dt 25 Yiot c 96), s 78 , Larceny Act, 1901 (1 Kdw. 
7, 0 10 ), sa. 1 , 2 As to evidence, see note (b), euj/ra 
(/) “ Booumentof title to goods” uioludea any bill of lading, India warrant,, 
dock warrant, wonhonse keeroi^B certificate, warrant or order for the delivery 
or transfer of any goods or valuable thing, bought and sold note, or any other 
document used m the ordinary coarse of husinees as proof of the possession or 
control of goods, or authorifiingor purporting to authorise, either by indorsement 
or by debvery, the possefision of such document to transfer or reoeive any goods 
thereby represented or therein mentioned or referred to (Larceny Act, IfMl 
(24 & 25 0 96), 8 1) 
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sioT 1 faith of any contract to consign, deposit, transfer or deliver such 
Taking goods or documents of title 

Proper^. The punishment is penal servitude for not more than seven or 
for not less than thiee years, or imprisonment with or without hatd 
labour for not more than two years (< 7 ) 

Eveiy clerk or other peison who knowingly and wilfully assists 
such factor or agont to commit this offence is guilty of a 
misdemeanour (h) 

The punishmoiit IS penal servitude for not exceeding seven years (t) 
No such factor or agent is liable to any pro^cution for consigning, 
depositing, transfeiiing or delivering any such goods or documents 
of title if the same aie not made a security for or subject to the 
payment of any gieatei sum of money than the amount winch at 
that time was justly due to such agent fiom his pimcipal, together 
With the amount of any bill of exchange drawn by or on account of 
the piincipal and accepted by the factor or agent {k) 


Fraudulent 
miaapiiro 
pnatioii of 
property 


1326 Eveiyone is by statute (1) guilty of a misdemeanour who, 
( 1 ) being intiusted, eikhei solely or jointly with any othei person, 
with any property (m) in older that he may retain m safe custody (n) 


{</) Lirtonv Apt, 1861 (-M &, 25 Viot c 9b), s 18 , Larceny Act, 1901 (I Edw 7, 
0 10), BS 1,2, Penal Seivitudo Act, 1891 (oi i, 55 Yict c 69). s 1 
ih) lhiil,R 77 
f») Ihid , B 75 

(i) lbtd,B 7S TlispioviJod b\ s 79 tint any factor or agent so intrusted and 
p<i<i8eb8od of anj Huch document of titlo, whether deinod immediately fiom the 
owner or obtained bj ir.ison of the factor 01 agent having been mtiusted with 
the possession of the goods 01 of any document of title thereto, is to be deemed to 
have been intrusted with tbo goods represented by the document of title, every 
contract pledging or giving a hen upon such document of title is to bo deemed 
to bo a pledge of and a lion upon the goods, (.uch factor 01 agent 13 to be 
deemed to bo possessed of such goods or document wbethel the same are in his 
actual custody 01 hold bv anj other person subject to lus control, or for him or 
on his bohnlf, whoio any achant,o is bona Jule made to any laotor or agent 
to inti listed on the taith of nn'v contract in wilting to consign, doposit, tianster, 
or deUver the goods or dopuinonts of title, and sucdi goods 01 documents ate 
actually received by the porson milking such advance without notice that the 
fac tor or agent Wiis not aiithoiisod to inalvo the pledge or security, such advance 
IS to bo deemed to be on adv into on the secuiity of the goods or documents of 
title, though ouch goods or documents are not actually received by the person 
makin" the same till some jienod subsequent thereto, any contract, whether 
made direct with the factoi or agent or with any clerk or other person on his 
behalf, is to bo deemed to be a contract made witii him, any payment Tnni=|^ 
whether by money, bill ot exchange, 01 other negotialde security is to be 
deemed to bo an advance within the meaning of s 78 , and a factor or agent 
in poesessvm as afoiesaid of such goods or documents is to be taken for the 


purposes 01 tnat section to have been intrusted therewith by the owner, unless the 
conttMy be shown m evidence All the cases provided for by s 78 of the Ad 
'wovid now sn^ar to be coveiod by the wider and simpler terms of the Larcenv 
Act, Iwl (I ltdw 7, c 10), 6 1, under which proceedingsoienow usually taken 
(0 Act, 1901 (1 Edw 7, c 10), s 1 This Act is to have effect at 

part of ^ Larceny Alt, 1861 (24 & 26 Viot c 96) , it repeals ss. 76and 76 of that 
A<^^o • Larceny Ao^ 1901 (1 Edw 7, a 1^, is to ^ deemed to be 

substitUfOd Tor those sections, and leferences m anv Act to those sechons an 
to be construed as refeiences to s 1 0 ! the Larceny Act, 1901 (1 Edw 7, c 10) 
As to evidence, see p 657, note (6), qnle 
(m) For dafinibon of property, sSh liorceny Act, 1861 (24 * 25 Vict 1 96). a 1 
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or apply, pay or deliver, for any purpose or to any person, the 
property or an^ part thereof or any proceeds thereof , or (2) having, 
eithei Bolelyor jointly with any other person, received any i^operty(o) 
for or on account of any other pei8on(p), fraudulently converts to 
his own use or benefit, or the use or benefit of any other person, 
the pioperty or any part thereof or an> proceeds thereof 
This provision does not apply to or affect any trustee on any 
express trust created by a deed or will (q) or any mortgagee of any 
property, real or personal, in respect of any act done by the trustee 
or mortgagee m relation to the property affected by the trust or 
mortgage (r) 

The punishment for this offence is penal servitude for not luoie 
than seven or for not less than three years, or imprisonment with 
or without hard labour for not more than two years («). 

Sub-Sbot 4 —Foist fit cUton etc of Atxounis 

1326 Any clerk, officei, or seivant, oi any peison employed oi 
acting in the capacity of acleik, officer, or seivant (0 is by statute 

f uiity of a misdemeanour (u) i^ho, (1) wilfully and with intent to 
efraud, destioys, alters, mutilates, or falsifies any book, papei, 
writing, valuable secuiity (a) or account which belongs to oris in the 
possession of his employer, or has been received by him for or on 
behalf of his employer, or who, (2) wilfully and with intent to 
defiaud, makes or concurs in making any false entry in, or omits 
or alteiB, or concuis in omitting or altering, aiiymatcri.il particular 
from or in any such book, oi any document or account (a) 

8 Ct. It D 70((, 0 G II douded on sa 75, 70 of the Fitirceny Act, 1S61 (21 & 25 
Vict c 96), now repealed 
(o) See note (a), p 684, ante 

(p) A debt roUector who diBhonostly appiopnates moneys roruived fur his 
piincipul may be convicted of this ofli'nco {R v Lord (1905), 69 J 1* 467, 
COR), compare R v //of/n« (1904), OS J P 14i Hosanqi r r, K 0 , Oomraon 
Soijeant^ whoio the money havmg been roceived by the del ulant as deposits 
from poisons whom be engaged as cloiks, it was held that the case was not 
within the Act Tlio receipt must bo ior or on account of ibo piosocutor, and 
whore the monei was received fiom debtois who only knew the di fendant us 
their ciodilor, and knew nothing of the prosecutor to whom the dofondauL had 
ttansfeiiod his business, an acquittal was directed (72. v South (1907), 71 J P 
191, Bosanuuet, K 0, Common tkijeant) 

(o) As *o Uustees, see p 656, ante 

(r) Larceny Act, 1901 (1 Edw 7, o 10), s 1 (2) 

(si Ihul , s 1, Penal Servitude Act, 1891 (54 & 55 Yict o 69), s 1 
(t) See p 651, ante The record of a taxicab is on account willun thh soition 
(R V Solomtms (1909), 25 T L B 747, CCA) 

(u) Ealsifioation of Accounts Act, 1875 (38 A 39 Vict c 24), s 1 This Art 
IS to be read as one with the Larceny Act, 1861 (24 & 25 Tict o 96) {thid , s J) 
It IS sufficient in any indictment under the Act to allege a general intent to 
defiaud without naming any paiticular person intended to be defrauded {thid , 
s. 2) To cause fraudulently an innocent person to make, or to concur 
fraudulently in his making, a‘false entry is within the Act (B. v Butt (1884]!t 
15 Cox, C C 564, C C R ) A person who delivers an account aumrate in its 
details, and which states the final balance as being ** balance in hand,” does not 
oommit this offence, although he may not have m his possession the amount of 
such balance (R r WiRtams (1699), 19 Cox, 0 C. 2d9, C C. B) As to the use 
by an agent of a false document with intent to deceive his principal, see 
p 710, jjorf • 

fxl p 642, ante 

la) Although not so expressly stated in the section, document oi account 
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SaoT 1 The punishment for this offence is penal servitude for not more 
Taking than seven nor less than two years, or imprisonment with or without 
Property, hard labour for not moie than two jears (b) 

Destrnotton 1327. Any directoi, officer, or contributory of any company 
of book of being wound up la by statute guilty of a misdemeanour (c) who 
diwctoyiic destroys, mutilates, alters, or falsifies any books, papers, or 
secuiities, or who (2) makes or is privy to making any false or 
fiaudulent entry in any register, book of account, or document 
belonging to the company with intent to defraud or deceive any 
jierson. 

The punishment is imprisonment with or without hard labour 
for not more than two years (d) 

1328 Any director, manager, public officer, or member of any 
body corporate, or public company is guilty of a misdemeanour (e) 
who, with intent to defraud, (1) destroys, alteis, mutilates, or 
falsifies any book, paper, writing, or valuable security (/) belonging 
to the body corpoiate or company, or (2) makes or concurs in 
making any false entry, or omits or concurs in omitting any 
material particulai in any book of account oi other document 

The punislimout for this offence is penal servitude for not more 
than seven nor less than thieo yeais, or imprisonment with or 
without hard labour for not less than two years (</) 

FalM state- 1329 A directoi, managci (/i), or public officer of any body 
oiporato or public company is by statute guilty of a mis- 
irec 1 e c Jemeanoui (i) who makes, ciiculatos, or publishes, or concurs in 

hero imoDtioiied must be a documont or account belonging to or m possession of 
the employer, or received by the piisouor fui or on account of tne ompIo}er, 
and must bo so allrgod m the ludutmoiit {R v Pahn, [1906] 1 K B 7, 
t' I' li) Tbe falsification of a inecbamoal moans of iccoiding an accoimt is 
mthin the \ct (R v Solomims (1909), 2j T L E 747, CCA) 

(/>) J^'alsihtation of Accoiitifs Act, 1875 (liS & d9 Yict o 24), ss 1,3 Penal 
Soi vitude Act, 1891 (54 & 55 Vict c 69), s 1 The defendant may also be fined 
and lequired to find suieties for good behaviour Larceny Act, 1861 (24 &25 
Vut 0 98), 8 117 

(t) Companies (Consolidation) Act, 1908 (8 E«lw 7, c 69), s 216 

(d) Ibid This offence and those previunsly mentioned m this eub-sechon 
Kte liiablo at quarter sessions 

(<) Larceny Act, I8(il (24 & 25 Viot c 96), s 83, seo also s 81, and as to 
evidence p 657, note (fi), ante 

(/■) See p 642, ante 

\g) Larceny Act, 1861 (24 & 25 Vict c 96), s 83 

(a) a peibun who is de/acin manager of the business affairs of the company 
IS a manager within the meaning of the section, although he may not have oeeu 
formally appointed to that oQico , but a person who merely controls the policy 
of the directors or of the company, and who has not been uipomted manager, 
IB not within the section (R v Lau'son, [1903] 1 Z B 541, M 6 , 650, COE) 

» (») A.ot, 1861 (24 & 25 Viot, c ^ 6 ), s 84 There is an inteotto deceive 

and defntud if the defendant made or published false statements of account, 
knowing they were false, with the mtent that thOTlshould be acted upon by those 
whom they should roach (A v B(rl(1899), 63 J. P d28, seo also Zonaon and 
GiobeFt^nu Carpornhon, ltd , [1903]! Oh 728, 732) If it appears to the court 
having junsdiotion m the windmg tip of public companies m the course of the 
winding up by or subiect to the supervision of the court tiiat any past or present 
dilator, mattsi^r, officer, or member of the company has been guilty of any 
offence m relstton to the company for which, he u cnminallj responsible, the 
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m 


making, mroulatmg, or pabhshmg anj written statement or account 
which he knows to be false m any material particular with intent 
to deceive or defraud any member, eharebolder, or creditor thereof, 
01 with intent to mduce any person to become a shaieholder or 
partner therem, or to intrust or advance any property to such 
body corporate or public company, or to enter into any security 
for the ^nefit thereof 

The punishment for this offence is penal servitude for not more 
than seven nor less than three years, or imprisonment with or 
without hard labour for not moie than two years {k). 

Sub Sect S—Jtobbery 

1330 Robbery is a felony at common law and also by statute, 
and consists in the felonious taking (1) of money or goods of some 
value from the person of anothei, oi in his presence, if the propeity 
18 under his immediate and peisonal care and piotection (mi), 
agamst his will and eithei by violence or by putting him in fear 

The punishment is penal soivitudo for not more than fouiteon or 
less than thioe yeais, oi imprisonment with or without hard labour 
for not more than two yeais(n) 

Unless there was a putting in fcai, there must have been some 
violence used The putting in foai must be before oi at the time 
of the taking, it is not suthcient if it only follows it(o) A suriep- 
titious taking from the peison is not lobbeiy, nor is a sudden 


court may, on the applicatioa of any puiaon lutoroated in the wiudiuiilf up, or of 
its own motion, direct the liquidator to prosoiute for the olTeuco, andmnyordor 
the costs and expenses to bo paid out of the ashots of the ronipany In tho onno 
of a voluntary winding up the liquidator may, with tho previous sanction of tho 
court, prosecute any such olhcer or member foi anv such oSoneo, and the 
expenses of the prosooution arc payable out of tho assets of the commny m 
priority to all other liabilities (Companies (Consolidation) Ao^ 1009 (8 Edw 7, 
c 69), 8 217) In dcudingupon an ajqilioation for leave to institute such a 
piosecution tlie couit will louk to see whether such facts aie niade out as that, 
if they arc not shown to be erroneous or displaced by other facts, a conviction 
ought to ensue, it will not hare regard to the interosts or advantage of any 
peison or class, but will oonsidei whother a good citizen m discharge of kis 
duty to the State would think that in such a case he bught to prosecute and 
bear the expense {Ite London and Olnbf Finavre OorjHiratum, Ltd, [19013 
1 Ch 728 78J, 735), and the court will not lefuse to direct a proi-wutioa 
merely because tho law officors have refused to sanction it (tbtd , see also He 
Denham A Co (1884), 53 L J (OH ) 1113) 

(Jfc) Larceny Act, 1861 (24 & 36 Viot c 96), s 84, Penal Servitude Act, 
1891 (54 A 63 Vict a 69), s 1 

(l) Bobbery includes a liVceiiy, as to what amounts to a taking in larcenj, 
see p 630, ante There is a suffimeot taking even though the goods be only for 
an instant of time in the robber’s possession (if v Iap%er (1784), 1 Leach, SJO) 

(m) 1 Halo, P C 533 If one, having firet assaulted another, takes away 
hiB horse standing by him, or, having put him m fear, dtives his cattle out of 
his pasture m lus prunes, or takes up hu purse which, tn his fright, he has 
thrown into abiun, these are robbenes (1 Hawk P 0, o 84 s 8, 2 East, 
P C 707, JS V Francia (1735), i Stra 1016, B v DonnaUy (1779), 1 Leach, 
193, 199 , A V Sdway (1859). 8 Cox, 0 C 235) 

(n) liixceny Act, 1861 (24 « 25 Tict o 96), s 40, Penal Servitude Act, 1891 

(54 A 53 Vict c. 69), s 1 The offence u triable at quarter sessions, but an 
offence under the Larceny Act, 1861, eupra, s 43, is nut * 

(o) 1 Hawk P 0 , c 34, e 9, ^ T Ononl (1824), 1 C 4 P 304 
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saoT 1 snatfhing unawares, unless some injury be thereby done to the 
Taking person, or unless thui e has been some previous struggle for the 
Property, possession of the property (p) 

It IS not necessary to allege in the indictment, or to prove that 
there was actual fe<u on the part of the person robbed If money 
be demanded, and the fact be attended with those circumstances of 
teiror and violence which m common expeiience are likely to 
induce a man to part with his property for the safety of his person, 
the law will presume fear (q) 

The mode of threatening or the absence of any veibal threat is 
immaterial, if the cucuuistances show an intentional putting in 
fear(/) Nor is it necessary that a demand of money should be 
made, if money is paid fiom motives of teiioi (s) 

It IS lobbciy, if a person is by foice oi fear compelled to sell his 
goods at an inadequate puce, and if the piisoner’s intent vas 
felonious (t) The fear may be either of personal violence to the 
jieison robbed, or to a membci of his family (a), or of serious injury 
to his pioperty (6), oi of loss of chaiactei oi place by reason of 
being chaigcd with unuatuial piaclices, whcie such a charge is 
thieatened (0, whether such charge bo true oi false (ci). 

Threats to accuse one of a crime other than uimatuial prac¬ 
tices (c),oi to accuse a thud person of an unnatuial offence (^), 
aie not suihcient to support an indictment foi lobbeiy 

If money is obtained by means of a thieat to accuse of unnatural 
piacUcoB, this does not amount to lobheiv, unless tho payment is 
made at the time, if tho payment is not until after the prosecutor 


{p) 2 Fast, P 0 702 708, R v Lapier (1784), 1 Leach, 320, if v Macaideif 
(17S3). 1 Loach,287 , R v Ralcr (1783), tCid 290 , II v Jlfwrc(1784), ibul 33j , 
I! V Walla (ISlo), 2 Cai A Kir 214 But whoie the prosecutor e watch was 
fuateued to a btocl choiu waich weut round his nock, and the pi iboiici stole the 
watch by uukiup^ and brooking the chain, a couMclion toi lobbor} was afhrmod 
by tho judges (A v il/ason (1820), Buss A By 419) 

(q) Fo-’t 138, appioved by the judges m i? v JJonully (llld), 1 Leach, 193, 
1%, 197 , 2 Itast, ir C 71a, see also 2 East, P C 711, 1 Hawk P C , c 34, 
8 9 But if theie la no violence, and the piosocutor states that ho did not part 
with his propeity fiom any apprehension of \ioleace to his person or injury to 
his charactor, but for sonio other reason, theie is no lobbeiy (if v lieane (1794), 
2 Jioach, 616, £ v Ftdlet (1820), Buss & By 408) 

(r) As whoio a man with a diawn sword, or other (ircum&tancea of teiror 
udicating a felonious intent, begs alms (2 Lust, P C 711) 

(s) /i T L'/otk/iani (1787), 2 l^t, P (3 711, where the prisoner was attempt 
ing to commit a rape upon the prosecubix and w'lthout any demand by him, we 
gave him inoTie} to induce him to desist 

(0 £ V Stmoua (1773), 2 East, P C 712, £ v Upencer (1783), 2 East, P C 
712, see 1 Hawk P C , c 34. s 14 
(o) A V Dotwllif, aupra 

ib) Ihd ., see E V. Witikworih (1830), 4 C & P 444 
(c) iZ. ▼ £eane, tupra, £ v Jones (1776), 1 Lench, 139, £ v Jhnolfy, 
iZry>iif<dman (1783), 1 Lpaoh, 278, £ v Gannon (1809), Buss & By 
146 , £, ft Eyerton (1819), Buss & By 373, R y Ehnetead (1802), 2 Bussell on 
Grimes, 106; £ r Shtngu (1842), 2 Mood C C 261, see, however, £ y, 
Taanfon (1840), 2 Mood 0 C 118 

id) R. V. (1824) 1 0 & P, 479 ,>as to attempts to extoit money by 

thieata to aooase of orune, see n 666, post 
(c) li y Kn^soland (1796), 2 Leach, 721, 730 
(/) £ V. EtAnord (1833), 1 Mood & B 2o'( 
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has had time to consult another person or to obtain assistance, the 
offence of robbery is not committed (ff). 

A hondjide claim of right to the money or goods taken is a good 
defence to an indictment for robbeiy {k) 

The return of the property by the robber will not purge the 
offence (i). 

Any property may be the subject of robbery which is capable of 
being stolen, the value is immaterial, provided it be of any value 
at all to the prosecutor (A.) It must be the prosecutoi’s property 
and have been m his peaceable possession (1) 

One or more prisoners may be charged m one indictment with 
robberies committed upon diffeient poisons, if such lobberies 
constituted one entire transaction without an intei\al of time (m) 

1331 If upon the trial of a person upon an indictment for 
robbery it appears to the jurj that he did not commit robbery, but 
that he committed an assault with intent to rob, they may find 
him guilty of and he may be punibhed for the laitei offence No 
person so tiicd is liable to be afterwards prosecuted foi an assault 
with intent to commit the robbery for whicb be was so tried (it) 

Upon an indictment foi an assault with intent to lob the pnsonei 
cannot be convicted of a common assault (o) 

Upon an indictment for robbery, or for huceny fiom the person, 
the piibouer may be convicted of simple larceny (p) 

1332 Whoetei assaults any peison with intent to rob is guilty of 
felony and hablo to penal servitude foi not more than five or not 
less than lliioe ^ears, or impiisoiimeiit with or without haid laboui 
for not moie than two years (g) 


(</) it V Jaclson (1802), I Loach, I9J, n 

(A) R V //aK(1828). 3 0 & P 409, A’ v //emwitn^* (1864), 4 P &P 50, 
wheie the piisoner had assaulted the piueecutor, who vas hu debtor, and eo 
obtained a i^eqne from Inin, and it was hold not to be robh ry, see also It y 
Roden (1844), 1 Cai & Kii 

(t) 1 Hawk P C , c 34, 8 2, A V Pmt (1781), 1 Leach,228 

(i) A V Ainyley (1833), 5 C & P 602 

(/) A V I'hipoe (1795), 2 L«ach, 673, wbeie the prosecutor was compelled 
to give a pronuBsoiy note, the paper on which it waa written being the property 
of 3ie prisoner, and this was held not to lie robbery ouch cases are now met by 
the Larceny Act, 1861 (24 &. 25 Vut c 96), s 4S, p b(il,pott 

(m) A V Otddim (1642;, Car & M 614, wheie the indiotmont contained 
only one count 

(n) Larceny Act, 1861 (24 & 26 Vict c 06), s 41 But if a count for an 

assault with intent to rob le added to an indictment for lobbory, the piosecution 
may be requiied to elect upon whibh count they will proceed (A, y Oough (1831), 
1 & R 71) • 

(o) A V Wwdhall (1872). 12 Cox, 0 C 240 

(p) 2 Hale, P C 302 

Iq) Laiconj Act, 1861 (24 & 25 Yict c 96), e 42, Penal Semtode Act, 1891 
(54 & 65 Yict 0 69), e 1 The mdictment must allege eithei an intent to ro^^ 
or an intent to violently steal (A v Monieih (17951, 2 Leadi, T02 , A v 
(1842), (3ar & M 596) There need be no aotuu demand for money or goods 
(A V Truiiy (1783), 1 East, F C 418, A v Shetrvnn (1786), 1 Bait, P 0. 
421) An assault coupled with a thieat to socuse of unnatural proct os with s 
view to extort money u an assault with intent to rob (A v. Strmgtr (1842), 2 
Mood C C 261) As to the effect ot a clann of right to i^e goods or money 
demanded, see A r Bodm, tupra , as to what amounts to an assault, p. 1006 
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1333 Everyone is by statute guilty of felony (1) who, being armed 
witii any offensive weapon or instrument, robs, or assaults with 
intent to rob, any person, or (2) who, together with one or more other 
jjersons, robs, or assaults with intent to rob, any person, or (8) who 
lobs any peison and, at the time of, or immediately before, or 
immediately after such robbery, wounds, beats, strikes, or uses any 
other personal violence to any person (r) 

The punisliment for such offence is penal servitude for life (<), 
the offender may also be sentenced to be once, twice, or thiice 
privately whipped, provided (1) that m the case of a male whose 
age does not exceed sixteen years the number of strokes at each 
whipping must not exceed twenty-five, and the instrument used 
must be a biich lod, (2) that in the case of any other offender the 
number of stiokes at each whipping must not exceed fifty, (3) that 
the court must in each case specify the number of strokes to be 
inflicted and the instrument to be used, (4) that no whippmg shall 
take place after the expiration of six months from the passing of 
the sentonco, and (5) that m the case of a person sentenced to 
penal servitude the whipping must be inflicted before be is removed 
to a convict prison (t) 

1334 It IS by statute (a) a felony to steal any chattel, money, or 
valuable secuiity from the person 

The punishment is penal seivitude foi not more than fouiteen 
or not less than three years, or imprisonment with or without hard 
laboui for not more than two years (ft) 

The pi oporty stolen must have been completely removed from 
the person of the prosecutor An asportation suflicient to constitute 
simple larceny (o) is not necessarily sufficient to support an indict¬ 
ment for stealing from the person (d), but if the property is 
teinpoiarily, though but for one moment, in the prisonoi’s 
possession, ho may be convicted of this offence (e) 

Sub Sect 6 —Extortwn hy ThreaU 

1335 It is by statute (/) a felony to send, deliver, or utter, or 
directly oi indirectly to cause to be received, knowing the contents 


0} Liirceui Act, 1861 (24 & lb Yict c 96). s 43 
(si / hxd Thi<4 offenco is not tnablo at quartci sessions 
(t) Gaitotters Act, 1803 (26 & 27 Yict c 44), s 1 The piovisions of this 
Act also ap]^ to attempts to choke or strangle with mteut to commit any 
indiotaUe t^noe pumshable under the Offences against the Person Act, 1801 
(24 23 Yiot 0 100), B 21, p 002, ante fi 

(a) T^arceny Act, 1801 (24 & 2b Yict o 90), s 40 

(b) 1 bid , Penal Somtude Act, 1891 (54 & 55 Yict o 69), g 1 
(tiSeap 630, anfe. 

(d) jft, y 3’ftomj«oii (1825), IMood 0 C 78, where the prisoner having lifted 
a pouet-oook pa^ly out of the pioeeoutor’s pocket, it was held that, aluiough 
guilty of aixapie larceny, he had been wrongly oonvioted of laroe^froni the 
person The ruling in this case was disapproved by Jsavis, OJ, in JS v 
inmpton (1854), Dears € 0 421, 424 

(e) £ V. (1784), 1 Leadi, where an eamng tom from a lady’s oar 

dropped m her hair, J2L y inmpton, tupra, watch and (£aiu token, but a key on 
the’^ohoin caiq^ in the prosecutor’s clothes and prevented on entire removaL 

(/) Larceny Aeh 1861 C^4 A 25 Yict. o 96), s. 44. 



Part XIII.-^Otfeitois against Propsrtt. 

thereof, any letter or wnting demanding of any person \vilh 
menaces, and without any reasonable or piobable cause (^), any 
property (/f), chattel, money, valuable security (»), or other valuable 
thing. 

The punishment for this offence is penal servitude for life 
or for not less than three years, oi imprisonment with or 
without hard labour for not more than two years, and if the 
offender is a male under sixteen years of age, a whipping may be 
added (ft) 

The menaces may be of duress or of other personal violence, 
or of great injuiy (Q, or to accuse the prosecutor of misconduct, 
even though not amounting to an offence against the cuminal 
law (m) They must be of such a nature as to unsettle the mind of 
the person to whom they are made, and take away that element 
of free voluntary action which alone constitutes consent (»), but if 
the threats are such as ought not to influenco anybody, they will 
not support an indictment (o) 

If the title to the piopcrty demanded is in dispute between the 
paitioa, a thieat of personal violence if the pioporty is not given 
up does not constitute the offence, if the piisoner hehevod he had 
a legal riglit to wlmt he demanded (p) 

Whether a document contains menaces is a question for the 
jury and not foi the judge, unless the judge holds that it can by 
no possible constiiiction involve a thieat(q) 

It is iminnteri.il whether the menaces or tin eats bo of violence, 
injiiiy, or accusation to be caused or made by the oflcndei or by 
anv other })erson {>) 

As the offence consists in sending or causing the letter to be sent, 
an admission by the prisoner that he wrote it is not without further 
evidence sufiicieni to wairant a conviction (s) 

To leave such a letter where it is hkely to be fouii 1 by the person 
whom it is intended to thi eaten is a sufhciont sendi g{t) 


(ff) The words “leusonable or probable cause V Bfply to tho money 
demanded, not to the truth of an accusation constituting the threat (ft v 
IfamtUm {184d), 1 Car & Kir 212), see also It v M%ard (1844), 1 Cox, 0. 0 
22 

i h) For definition of propeity,” see p 684, pod 
i) For defliution of “ valuable security,’' see p 642, ante 
k) Larceny Act, 1861 (24 & 25 Vict o. 96), s 44, Penal Servitude Act, 1891 
(54 & 55 Yict 0 69), s 1 The offence is not triable at quarter sessions 
(t) ft V Snw<A(lM9), lT)en 610,514. 

(>/t) ft V I'omhnaon, [1895] 1 Q B 706, C 0 R, ft v ChalmtrB (1667), 10 
Cox, 0 C 450, C C E , as to threatening to aoouse of a crime, see ss 46, 47, 
and p 6G6, pod 

in) ft V Waiton (1863), Le & Oa 288, 298 • 

(o) ft T Tomhnaon, tupra, at p 710 

(p) ft T ftisnwnj (1796), 2 Ea^, P 0 1116, ft v TVafton, supra, at p 297 
(g) ft V CarriUhero (1M4), 1 Cox, 0 0. 138, ft v WeUton, tujirn, It v. 
Tomitnton, tupra 

(v) larceny Act, 1861 (24 & 25 Yict c 96), s 49 This also appllM tO 
the offenoee punishable under ss 45, 46, 47, 48 of the Act (see p 666, 

(») ft V Honie (1836), 7 0 * P 268 

(t) ft V TToyetajf (1819), Euas»& By 398, ft v (yr«flwe«ie(1844), 1 D«i 30 
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Sect 1 1336 It is by statute (a) a felony to demand with menaces (h) or 

Taking by force any propert\ (c), chattel, money, valaable security (d), or 
Property, other valaable thing of any person with intent to steal the same. 

The punishment for this offence is penal servitude for not more 
than five or less than three years, or imprisonment With or without 
hard labour for not more than two years («) 

Letter 1337 It IS by statute (/) a felony to send, deliver, or utter, or 

Hocuiingof directly or indirectly cause to be received, knov^ing the contents 

thereof, any lettei or writing accusing or threatening to accuse any 
other person of nny crime punishable by law with death or penal 
servitude for not less than seven yeais, or of any assault with 
intent to commit a rape, or of any attempt to commit a rape, or 
of any infamous crime (fjr) with a view or intent to evtort or gam 
by means of such letter or writing any propeity, chattel, money, 
valuable security, or other valuable thing from any person 
The punishment for tins offence is penal soivitude for life oi for 
not less than three years, or imprisonment with or without haid 
labour for not moie than two years, and m the case of a male under 
the age of sixteon yeais a whipping ma} be added (//) 

Accnsallon of 1338 It is by statute (i) a felony to accuse or thieaten to accuse 
crima for either the peison to whom the accusation or threat is made, or any 
of axS'on peison, of any infamous crime (?), with the view or intent to 

extolt or gam from the person so accused or threatened to be 


fal Larceny Act, 1861 (24 & 25 Vict c 96), 8 45 

(b) As to menaces, see p 665, ante The tact that the property has bc'en com* 
plotely obtained by moans of the Uireuts is no defence {R v ilobertion (1864), Le 
& Cn 48 J) A throat to impi ison upon a fit. titious charge is a mcnaco \nthiu the 
meaning of the section {tbtd ) It is not iiOLessory to pro\e an actual demand 
in words if the cironmstancoB show that there was an attempt by tho piisoner 
to extol t jiayment by threats {/f v Jackson (1785), 1 Leach, 267) To obtain 
money b} threats, and in {laiticular by the use or threatened use of process of 
law, was an indictable misdeincanoui at common law, provided the throats 
were of such a nutuie as to bo calculatod to overcome a firm and prudent man 
{By )roo(/uKird(1707), 11 Mod Hep 137), but it appears that such threats must 
have been of personal violence or imprisonment {R v boutherton (ISOo), 6 
East, 126, 140, wheie it was held that obtaining money by a thi eat to take 
piocotMlings foi penalties was notso indictable) 

(c) Eor dofinibon of “ property," see p 684, pest 

(cQ Foi detinitiou of ** valuable socuntvsee p 642, ante 
(s) Larcpuy Act, 1861 (24 & 25 Vict o 96), s 46 , Penal Servitude Act, 1891 
(54 ft 55 YicA 0 . 69), s 1. This offence u triable at quarter sessions 
(/) Tiarceny Act. 1861 (24 ft 25 Yict o 96), s 4% 

(y) This expression includes sodomy and bestiabty, an assault with intent to * 
oomunit the same, an attempt to commit the same, and a solicitation, persuasion, 
pkumi^ or threat offered or made to any person to move or induce him to 
oemunit or permit the same {tbvi ), but it does not include a threat to accuse of 
..mdeoeob ooudnet with anothei male person {R v Gtlgamum (1899), 63 J F 457, 
see alw> R v .Vorton (1838), 8 C*ft F 671) A throat of this kind may, how¬ 
ever, aanoust to a threat to accuse of sobcitation to sodomy or of au attempt to 
commit or permit that offence, see if v Cooper (1849), 3 Cox, 0 G 547, r. 
flraynrff(1800), 4 OoX, C 0 402 

(A) Larceny Act, 1861 (24 & 25*'V‘ict o 96) s 46, Penal Servitude Act, 
1891 (54 ft 55 Yict o 69), s 1 This offence is not triable at quarter seesions 
(i) Ibtd , S 47 
• 11 See not#(y). v<nr& 
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accused, or any other person, any property, chattel, money, valuable Sect i. 
security, or other valuable thing Taking 

The punishment is the same as that for the last-mentioned Proper^ 
offence (/f) 

1339 If the defendant intended to extort money by threatening N&tuieot 
to make an accusation, it is immaterial whether such accusation, if thiwt 
made, would be tiuo or false (/) It is not necessary that the threat 
should be to accuse before a legal tribunal or an oibcer of the law, 

it IS sufhcient if it is to accuse before any third person (m) If Iho 
object of the tbieat is to induce the peison thieatcned to hiiy any¬ 
thing, iheie IS an intent to extoi t oi gain by means of the threat (n) 

It 18 for the juiy to deteimiue what was tho nature of the chaige 
made, and whether the piisonoi in fact intended to make, or to 
threaten to make, an accusation of one of the ciimes above 
mentioned, for this puipose the juiy are entitled to consider the 
wliole conduct of tho pi isoner (o) 

To prove the intent to e\toit, evidence may be given of tho obtain¬ 
ing ot money by tho piuoncr by making smiilai accusations on 
other occasions (p), unless tho intviit to exloit is manifest fiom the 
nature of the threat used (g) 

1340 Even one is by btatuto(/) guilty of felony who, with intent ExiortlnR 
to defraud oi injure any otliei peison, by any unlawful violence to exocutiouoi 
or lestiaint of Die person of anotUei, or by accusing oi threatening Jecuritu« 
to accuso any poison of any tieasou, felony, oi infamous crime (s), 
compels 01 induces any person to exocuto, make, accept, indoise, 

altei, 01 destioy the wliolo or any pait of any valuable sccuiity (/), 
or to write, impress, oi iiflix his name or the name of any othei 
person oi him, or the seal of any body, coipoiato company, oi 
society to any pajiei oi paichment, in oidei that the same may be 
afterwaids uiailo or converted into or used or dealt with as a 
valuable sccuiity 

The punishment for this offence is penal servitude tor life oi foi 

(A) Larceny Act, 1861 (21 d. 2a Vict c %), a 47 Tina offence la not (ruthlo 
at qnailer BessioiH 

(l) Jt V JIftnaffr (1802), 3 F &F 310, H v Oradnfll (1860), 10Co\, (' C 
408 But It umv bo material upon tho question whethoi the intontion w is only 
to compound a felony or obtain componsation (/I v RtdtanU (I8(»S), 11 (lox, 

0 0 43) The proeecutor may be cross-examin^'d as to the tiuth of tho a( i u- 
sation with Iho obiect of lmpe^ohmg his credit, but he cannot be contrailictid 
on t^a pouit by other evidence (Ji v Crackutll, tnjna) 

(m) n V Itubinson (1837), 2 Mood & B 14 

(n) R V Redvum (1805), Jj E 1 0 G. R 12 

(o) R V <7ooper (1840), SxJox, 0 C 547, R v BiayneU (1850), 4 Cox, 0 0 
402 In theso cases the accusation was only of mdecont assault, sco also R v 
A'ain i(l637), 8 C & P 187 So, also, if the moaning of a tluoatoning letter is 
doubtful or ambiguous, tho piosooutor may addme evidence of facts t/> show its 
meaning (i? v Tuf/rr (1826), 1 Mood C C 134 , R v //endy (I860), 4 Cox^ 

C C 213) 

(p) R V Cornier , supt a, at p 549 

S R V McDonnell (1850), 6 Cox, C C 163 
Larceny Act, 1861 (24 & 25 Vict c 96), s 48 
See note on p 666, ante 

(i) For definition of “ valaable security,’’ see p 642, ante An agieement or 

S ronuse to pay money for a consideriUon appearing upon tho face of fhe 
ocumentis a ** valuable serunty^’ although it u not a negotiable security (ft 
y John (1875), 13 Cox. C C 100) ^ 
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not lf‘ss than three years, or imprisonment with or without hard 
1 ibour foi not more than ten years (u). 

1341 It is by statute (a) a misdemeanour to threaten to publish 
a libel with intent to extoit money or any valuable thing 

The punishment for this offence is imprisonment with or without 
huid labour for not moie than three years (&). 

Soii-SroT 7 — Burglary 

1342 Buigidry is the bieaking and entering the dv/elling-house 
of another peison in the night with intent to commit some felony 
therein, whether such intent be executed or not (c) 

Burgl.uy is a felony at common law and by statute (d) The punish¬ 
ment IS penal servitude for life or for not less than three years, or im¬ 
prisonment with oi withouthaid labour foi notmoie than two years («) 
The offence must be wholly committed m the night If the 
bieaking be effected in the day and the entry in the night, or 
t ter versa, the offence is not burglary ( f) But if the breaking 
with intent to commit a felony be on one night and the entry with 
the like intent on a subsequent night, this is burglaiy {g) 

Night 18 deemed to commence at nine o’clock m the evening of 
each day and to conclude at six o’clock in the morning of the 
next succeeding day Qi) 

The place must be a dwelling-house in which a peison or his 
family is in the habit of residing 

It 18 sufficient if the ownei occupies the house for a pait only of 
the year (i), or if, having occupied it, he leaves it for a time, with 
the inloutiun of lotuining to live m it again {k), or if ho occupies it 
by his seivants only, who aie membeis of his family, though he 
himself may nevei have slept there (Z) 

A house to which the owner has only moved his goods without 
yc't having slept theio is not Ins dwelling-house foi this purpose (wt), 

(/i) Ijdiit'.} Act, 18()1 (21 (S, 25 Vut p 90), b 48, Penal Sorvitnde Act, 1891 
(54 & 65 0 09). s 1 

(ii) hiMAct lb4i(6&7Vi.t p 90k 8 3 

(5) I ltd The oiTonce, it oooiiis is not triable at qirarter aessions (Quarter 
ScsBioiiB Aot 1842 (o G Vict c J8), b 1} bee also title Lisul and Si ANDaa 
(c) 1 llaw k F G, c <38, B 1 
((fi Ibid 

{() Laiionv Aot, 18G1 (24 k. 25 Vict c 06), s 62, Penal Servitude Act, 1891 
(51 & 55 Yi< t o 09), B 1 The oflenoo may be tiiod at quarter seBsions, but if 
the case appears to bo of a giave or diSitult nature, the committing magistrate 
must send it for trial at tlio assi/os (Buiglary Act, 1896 (59 & 60 Yiot o. 57}} 

(/) 1 Hale, P C 5«il The offence is then housebreaking If two persona 
•gno to commit a buiglurr and one alone breaks *00 one night, and the other, 
onteis in his absence on the next night, both aie guilty of the whole offence 
(J2 V Jordan (1850), 7 C & P 4.82) 

(o) Ibtd 2i V tS/ntfA (1820), Buss &, By 417. 

(A) Larceny Act, 1801 (24 & 2o Yict. c 98), e 1 
‘ (t) 1 Hawk P U , 0 ‘}8, s 11. 

(A) R V NiOhroum (1750), Post 16, li y Murry (1698), 2 East, P C 496 

(l) R V Gthbans (1821), Bubs & By 442, R v Stock (1810), Buss &. By 
185 , B V ITpaluwx* (1822), \hid 495 But if a mere caretaker is put into 
piemisos to protect the goods tjbare, neither the owner nor his family or 
servants havi^ an intautiou of In mg there, the house is not the owner’s dwellmg 
house {R V Slamiagan (1810), Buss & By 187, B v Davtea (1800), 2 Jjeacb, 
87fa, B V 8^h (1787), 2 Loaoh, 1019, n ) , 

(m) B. V &amr(n96), 2 Leach, 701, B v, Thompson (1796), tbtd 771, 
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nor 18 B house which has only been used by the owner for Uie 
purpose of taking hi8 meals, if neither he nor his family have 
slept there (n) 

The building must be of a permanent and not meie1> a temporary 
nature (o) 

No building, although within the same curtilage with any dwell- 
ing-house, and occupied theiewith, is deemed to be pait of such 
dwelling-house, unless theie is a communication between such 
building and dwelling-house, eithei immediate or by moans of a 
covered and inclosed passage leading from the one to ilie othei (p), 
and the outbuilding, to form part of the dwelling-house, must be 
held with it by the same ownei (q) 

The ownership of the dwelling-house must be coriectly alleged 
in the indictment (?) The owner for this purpose is the perboo 
who occupies the premises in his own right foi residential puiposes, 
either by himself oi bis family or servants («) 

1343 The breaking which is necessaiy to constitute bui glaiy may 
be either actual or constructive 

The breaking must be of some part of the house, and not merely 
of the outer fence or wall of the curtilage, if such wall is not pai t 
of the wall of the dwelling-house oi does not open into any 
outbuildings m respect of which buiglary can be committed (t) 

(n) K V Martin (ISOS), HubS & Ky lOS 

(o) So that a tent or booth lu a fairoi inurket xa not such a diimits matmimaltB 
whoiein burglary may be committed (1 Uule, P 0 667 , 1 Hawk P 0 , t .18, 
a 17) But a pormauent building of mud and lirick in which fbe piusooutor 
Hlo])t, though only durine a fair, was held a sufficient dwelling house (Jt v. 
Smith (181o). 1 Mood Ac B 2oU) 

(p) Laicenv Act, 1861 (21 & 26 Vict o 96), b 83 As to bioakiiig into 
outbuildings not so coiainunicating, see s 66 

iq) R V Jenl^ina (1812), EubS & By 244 

(r) But the court has power to order an amendment in this roipoot, li any 
vaitance appears between the slatoment in the iiidictniout arnl Iho eviddtoo for 
the prosoiuhon (Ciimmal Piopodiire Act, 1861 (14 & 16 Vn ^ c 100), h 1, 
p 334, ante) Ihis is one of the cases m which a local doacnx>tu>u is iioti ssoiy, 
see p 337, ante 

(«) R V OolleU{m3), Buas & By 498. R v Rudgis (1816), 1 Cok, 0 0 
261, where it was hold that a tendnr^ at will was suihciont to coiiblituto owner 
ship Ajs to the occupation by sei vaute of houses or rdoms bolongirig to thoir 
makers, see £ v btmk (1810), Buss & By 186, v Jnhftnq (1823) 
Buss & Ba 625, R v (7am/7(/d (1824), 1 Mood (' C 42, R v JKiW (1829), 

1 Mood 0 2ib, R V Reel (1836), 7 0 & P 668, ii v /arm (1824). 1 
Mood. 0 0 7 As to alleging ownei ship whore the occupation is bj partuf is 
occupying separate parts, see R t /one* (1790), I Loach, 637 A dub house 
IB not the dwelUng-^ouse of the steward, altnough he resides there {B v 
Ashley (1843), 1 Car &. Kw 198) With regard to lodgings, if the owner 
’ lives on the piemises and there is an interior communication trio house muHt Iw 
alleged to be bis dwelling house {B v Rogers (1772), 1 Leach, 90, n ,2 Krl 
83,84; R V Se/frm(1811),Buss &By 202, R v Qibhnns (1821), Buss &B} 
442), but if there is no such mtemal communication, or if lo^ug house 
keeper does not live on the premises, the part broken into must be draenbod as« 
the dwelling-house (A the lodger who occ^ies it (1 Hale, P 0 516 H v 
Roatrs, supra, R v Trapshavo (1786), 1 Leach, 427, R v Carrill (1782), 

1 Lea^ 237} The ludictment need not alle^ the ownership of an-v goo^ 
which may have been stolen, it u sufficient to ^ege that the goods were in the 
house (S V Clarke (1844), 1 Oar & Xor 421) 

(t) R y Bennett (1816), Buss St By 289 (door m a fence opemngiutea 
yard), B y Davis (1817), Buss & By 322 (area gate) 
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Skot 1 Til MB it 18 not burglaiy to break chests m a house (a), or external 
Taking lixtuies (b), or internal fixtures or cupboaids (c) 

Property It is an actual breaking either to bieak with the purpose of 

- entering any such part of the house as is mentioned above, or to 

open with the like purpose either an outer or an inner (d) door or 
window which is latched oi otherwise fastened, or which without 
being fastened is completely closed (e) 

It IS not a bicaking of a house to open widei a door or window 
which IS aheady partly open (/), oi to enter thiough a hole in 
a cellai window(y), or thiough an existing hole in the roof(/t) 
Lifting a cellai-llap held down by its own weight is a breaking(i) 
There is a bieaking by coiistiuction of law when an entrance 
to the hoiibo IS obtained by fiaud (A), or by conspiracy (/), 
or by thieats (///), although no part of the house is actually 
1)1 okeii 

(</) 1 llalfl, P C twJ, 

{b) li V Patue (1S3-1), 7 C P 135 (shuttii box) 

(f) Post 108, 109 , 2 East, P 0 480 

(f/) Even ibough the enteiing into the house has been thiungh an open dour 
ui window, if an inner dour is uftemaids broken (1 Hale, P 0 553, 1 Hawk 
P P , u 18, 8 4 , jR V Jobnstn ^1786), 2 Fust, P C 488) 

(0 1 Hale, P 0 552, Ji \ Foaftt (ls28), 1 Lf*w 0 0 13, /i V Ouen 

(l‘'i7), 1 Jj« w (' 0 So, R V latireym (1830) 4 0 A. P *’31 , R v Jordan 

(isjb), 7 0 A P 432, I’uqhy Griffith {\Mh) 7 Ad A LI 827 816 (lifting 
la 1 dies), R v /fiitnM (1821), lluhS & 11) 451, R v //vaw’(1816), "CAP 
441 , iZ V J{nU (1818), Hus*! & lly 35o , R \ llohiuaon (1811), 1 Mood C C 

o27 , R V /‘f)/M(182l) 10 A- P 300 (opening window «») To pick a lock is a 

bieaking (1 Halo, P C 552, ReGioii/e and tioldamttha and General Burglaiy 
Jiiautance Jaaoaaiioii, [1808] 2 Q II 137, 139) , so Uso is to get down a 
tluiuney d Uale, P 0 oo'J , 2 East, P C 485, R v Bitce (1821), Russ & By 
450) 

(/■) R V Smith (lft27), 1 Mood C 0 178 But to pul the hand thiough an 
OMsting hob in a window, and so to undo the window fastening, is a sufhuent 
bronkiii', win (hei oi not the hole be « nlaigod for that purpose {R v Rvbinaon 
(1831), I Mood 0 C 327 , Ri/an v Siithoik (I8>lj, 7 LKth 72, 76) 

(v) R \ / auta (1827), 2 < ’ A 1’ 628 
(li) R V Siyni/gi {Wdi 1 Mood AK 3aT 

(t) R % Ru'<aill{mi) I Mood C C 377, R v /-Vou-m (1799), 2 East, P 0. 
487 There is, huwti i ■'Oino authoiilj the olhei way, see iZ y Lawrence 
(1830), 1 0 & P 231, BuiiARD, B , R v tVi/Zaa (180)), Buss A By 157, in 
which case twelve judg* s were oquall) divided 

fi.) As whole lodgings aie taken with a design to rob the house {R ▼ Caaaey 
(16(>6), Kol 62 1 Hawk P C, c 3H, s 9), oi by fiaudulently raising the 

hue and cry and so obtaining enti uice with it mn'-table into the house (Kel 
112, 1 Hawk P C , c 35, 8 10, see also 7Z v traMov/)»’(178^, 1 Leach, 280, 
284), 01 by pretcuco of business {R y Le il/e« (undated), Kel 42, 2 East^ 
j* C. 485), OI by enticing awa) a siTiant (/’ y Uaivhma (1704), 2 East, P 0 
486), oi oyoblaiuu'g possession by a fiaiiduleiA action at law (£ y Fcerra^ 
(1665). Kel 43) * 

(J) It V Farre, aupia, as, ey, with the ownei's servants (B v Cornwall 
(1730), 2 Stra 881, 2 East, 1* 0 486), where, however, a sonant by aiiaiige- 
ineut with the owner protended to connive with the prisoner and let hiD' into 
"• the house m order that ho might be orrestod, the pnsonei was held not to have 
committed burglary, though, as there had been an asportation, he was con¬ 
victed of laiienj in the dwolhng-house {R r Johnam (1841), Car & M. 218) 

(m) R V SwalRit '(1813), 2 Bussell on Crimes, 6th ed, 8 But only if the 
house were opened in cunse<|uono 9 threats and an entry effected, if under 
the fear of the threats ILl owiiei throws money out of the door or window, the 
offence is aot burglaiy, though it will be robbery if the money is taken up 
(2 Eist, P a48b) . 
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A person who enters the dwellmg-bouse of another with intent to 
commit any felony therein, or who, being m such dv^elling^houHe, 
comnuts any felony tberem, and in either case breaks out of the 
dwelhng-house m i^e night, is deemed guilty of buiglary (n). 

1344 To constitute the crime of burglary there must be an entry 
of the piemises as well as a breaking, and the entiy must be 
consequent on the breaking (o) 

The least entry either with the whole oi with but pait of the 
body will satisfy the reqmiement of an entiy (p), so also will the 
insertion of any instrumeut, provided it be intioduced foi the 
purpose not merely of making an entiy, but also for the pin pose of 
extracting pioperty (g), so also will the inseition of any weapon, 
if for the puipose of killing the inmates of the bouse (?) 

If theie was a breaking, but theie is no sufficient evidence of an 
entiy, the piisoner may be convicted of an atiemjit to commit a 
burglary (s) 

1345 The intent of the bieaking and enteiing must be to commit 
either a common law or statutory felony 

The particulai felony intended to be committed must be alleged 
ID the indictment and must be pioved as laid (f), but different 

(ii) Laicony Act, 1801 (21 A 25 Vict c 06), s 61 Tho settion applies, 
aluiou;;h the pnsoner vrae lawfully in the houao, if ho ouiamiUod a lelony 
there v U /u-eldun (1839), 8 C & P 717) As in the case of a Imiglutioun 
breaking in, it will be suftioioiit if he has orukon out by merely lilting a latch 
(tiid) But m It Y Lawrente (1630), 4 0 A P 231, B , held 

that, although unlockii g and opening the hall-dour was a sufiiciont breaking 
out, lifting a tiap-door over a cellar which was kept down by its own weight 
was not (sed queere, seo p 670, note (t), ante) In Ji v M'Ktamry (1829), 
Jebb, C 0 99, it was bold by the judges that tho piisonei, who had only put 
his head out of a skylight, which he had broken, and had then fallen back uito 
the room, had broke n out 

(o) R y Dans (^1851), 6 Cox, 0 C 369, but nut uecessu y on the bamo 
night (p 608, aniA , and too supra 

(p) 1 Halo, P C 653, o»5, 1 Ua«k P C, c 38, s 7, if v (1762), 

Post 107, 2 East, 1* 0 490, if v Bailey (181S), Kuss A By 341 (whole ih« 
hand was put betwoc n the glass of an outei window and an iiiuor shutter), ll 
y Davis (1823), Bubs A By 490 (where puit of the*piisouei's liugn wont 
through a window) 

(y) 1 Hsle, P 0 656, if y Euqhes (1785), 1 Leach, 406, Jt v ItabeiU 
(1828), Caningtnn’s Supplement, 293 , if v Hast (1826), 1 Mood C 0 183, 
if y O'Brien (1850), 4 Cox, 0 0 39b 

(r) 1 Hawk P C , c 36, s 7, if y O'Jhten, supra It is doubtful whet lur 
finng a loaded gun into a house, tho gun being entirely outside, is a buffuK'iit 
entr> (see 1 Hale, P 0 655. 1 Hawk P C , c 38, s 7, 2 East, P C 490) 

_ («) if y fanner (1872), ft Cox, 0 C 155 

(f) 3 Co Inst 65, 1 Ilauk P 0,o 38, as 36,38, R y -ffnn/Af (1761), 2 
East, P 0 510, 511 Thus an indictment lies for buiglaiy with intent to 
commit a rape, though rape was not a felony at common law, but was made so 
by statute (if y Qiay (1721), 1 Stra 481) Although the intent should bO; 
expressly alleged in the mdictmont, it has ueen held that an allegation that a 
felony had been committed was, if the oomnussiun of such felony were niovod, 
but not otherwise, sufficient, although the intention was not alleged (if y 
Furnnal (1821), Buss A Ur 445) In practice it is usual to allege hvdh the 
intent to commit the particular felony and also, if such be the case, that it was 
oommitted If the intent was to stem the goods then in the house, it sbonld Jie 
so alleged, it is not necessary to state the owner of the goods (B y. Laum 
(1843k 1 Car A Jvu 62, R v (1844), 1 Car A Kir 421) 
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iotonts may be alleged in different counts of the same 
indictment (a) 

An intent to commit a misdemeanour or trespass is msufficient 
to support an mdictment for burglary (b) It is immaterial whether 
the intended felony was committed or not 

1346. Where several burglaiies are committed on one night and 
the circumstances are intermixed, evidence of the details of each 
burglary may be given upon the trial of the prisoner for any one of 
them (c) 

1347 If upon the trial of an indictment for burglary it appeals 
that the house \ias not a dwelling-house, or that the breakmg and 
entering woie not in the night, or that there is no sufficient evidence 
of the entry, the prisoner may be convicted of house-breaking, or, if 
the indictment alleges a stealing and the goods stolen from the 
dwolling-housc amounted to £5 in value, of larceny in a dwelling- 
house to that amount, or, if the mdictment alleges a stealing, of 
simple larceny (d) 

Upon an indictment of two peisons for burglary and larceny one 
may be convicted of the whole offence and the other of the larceny 
only (e) 

Sub Seoi 8 —Hauiehreahng 

1348 It 18 by statute (/) a felony to break and enter {g) any 
dwolling-hou8e(/<)i school-house, shoi)(0, warehouse (^), oi counting 


(n) R V Thompmi (1781), 2 East V 0 615 
(b) 3 Co Inst 65 , A V Dobbs am), 2 East, P C 513 
\r) R V GVbffen (1662), 3 P &F 83J " If crimos do so intermix, the court 

must go through the detail I remember a case where a man committed three 
hiiTglanes in one night, ho took a shirt at one place and loft it at another, 
and they were all so connected that tho couit went through the history of the 
time difforeiit buighiiies ' {R r Ihyfie (16U1), 1 llos &P (n b ) 92, per Lord 
Er LEVBOROUflH, 0 J , at p 44) 

((f) R V JVitbal (m^) 1 Leafh, 88, R v C’oinpfow (18i8), 3 CAP 418, 
R V fhooAvs (1842) Car AM 343, but not of a distinct larceny committed on 
a previous daj {R. v landerumb (1796), 2 Leich, 708y 
(e) R V Butterworth (1823), Euss A By 620, 

(/) Larceny Act, 18bl (24 & 2a Vict o 96), e 66 

(f/l As to what amounts to a breaking and entoTiug, seepp 669, 671, anfe 
Bi ('liking open or opening the muer door of a shop, communicating with an 
adjoining house under the some roof, is a hieaking of the shop (i2 y B'ennwufA 
(1860). 8 Cox, 0 0, d4S) 

(h) As to what is a dwelhng house, see p 668, ante 

(t) It appears to be doubtful whether the shop must bo a place for the sale of 
artioles, or whether a woikshop (c 9 , a hlacksmikh’s shop or foige) is within 
the seotiou In E. v Sa/idrrs (1S39), 9 0 A P 79 AuaEiisoiv, B , hold it was* 
not. as also did Tittdai, C J , in if v Chapvian (1843h 7 J P 132, but m if 
V Carfer (1843), 1 Cor A £[ir 173, Lord Dekmax, C J, held that it was, and 
deotined to follow R v San^i, supra As the word '* shop ” is donved fiom 
k A S ses&ppa, which meant a booth or shed for trade or work, and as the modem 
ordinary usage is m conformity with that meaning, it is submitted that the 
new of Lotd DExmAX was correct A photographer who, without making any 
struetonl alteration in a private house, e^bited photographs outside and 
used tiie ground floor for the exhibition of photographs and the sale of albums^ 
eases and fnunes, the door being kmt open by day, was held to hare converted 
the house into a shop {Wdl twson v Bogtrs (1864), 2 De O J A Sm 62) 

Qt) A '* watdiouse *' is a place where goods are stowed or kept which are not 
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house (Z) and commit any felony ( 7 ^) therein, or being in any such 
building to commit any felony therein and to break out of the 
same 

The punishment is penal servitude for not more than fourteen 
or for not less than three years, or imprisonment with or without 
hard labour for not more than two years (n) 

1849. It IS by statute (o) a felony to break and eniei (;>) any 
dwelUng-house {q), church, chapel, meeting-house, or other place of 
divine worship (r), or any bmlding within the cuitilage, school-house, 
shop, warehouse or counting-house uith intent to commit any felony 
thoiein 

The punishment is penal servitude for not more than seven or 
for not less than three years, or imprisonment with or without hard 
labouL for not moie than two years («) 

1350 It 18 by statute (Z) a felony to enter any dwelling-house (a) 
in the night (b) with mtent to commit any felony tliorein 

The punishment is penal servitude for not moie than seven or 
not less than three yeais, or imprisonment with or without haid 
labour foi not moie than two yeais (0 

1351 It IS by statute (d) a felony to bioak and enter any building, 
and to commit any felony therein, such buihhng being w'lthin the 


iinmfliliutely wanted for sale, and a (.nil ir undor a shop, and used for that pur¬ 
pose, IS a warehouse (U v IJill (1813), 2 Mood & E 4o8) 

(/) A “ couuting-hoiiso " is a i>nrt of a commercial esluhlishment in which 
the book-keeping, coiiesponilenco ole are cairied on ilut it has been hold 
that a solititor’s oihee may bo a counting-house {lie Creeke ^1863), 11 W li. 
231) A weighing room at a factoiy lu Mhich accounts of woights and wotk- 
mon’s times were kept, and where wages were paid, was held to be a oounting- 
houMO within the meaning of the section {It v Potter (1831), '! Den 236), see 
also Piercy v Maelmn (1870), L It 5 0 1* 2 >2, 25(i, 201 
(to) If the felony comuuttod in the house it. alleged to be hueony there must 
be some evidence of aspoitation (as to which, see p 6 JO, anUs ), but it need not 
be shown that the goods were removed from the honso {It v Amter (1834), 
G C ft f 314) II the indictment alleges a larceny, it must state the goods 
which were stolen, and wheio proof ot the larceny fmltd on account of the 
goods specified not being in the house at the time it was held that the prisoner 
(X)uld not he convicted on that indictment of breaking and entering the house 
and attempting to steal (if v M’Phereon (1857) Deals & B 1117, where the 
goods hud been previously stolen by another tmof), but as to attempts of this 
kind, see p 2a*), ante 

(«) Larceny Act, 18G1 (24 ft 2.7 Vict c 96), e 66, Penal Servitude Act, 
1891 (54 ft 63 Vict c 69), s 1 This offence u triable at quarter seesions 

(o) Larceny Act, 1861 (24S&, 25 Yiot c 06), e 57 

(p) Ab to what amounts to breaking and entering, see pp 669, 671, ante, 
and see note (m), supra 

(g) As to what is a dwelling house, see p 668, ante 
fr) As to sacrilege, see p G75, post 

(s) Larceny Act, 1861 (24 ft 25 Vict c 96), a 57 , Penal Seamtude Act, 1891f 
(64 ft 66 Yict c G9), B 1 'llns offence is taxable at quarter aeanotis 
(0 Larceny Act, 1861 (21 ft 25 Viet, c 96), s 54 
(n) As to what is a dwdbng house, eee p 668, anU. 

(5) For definition of “ night," see p 668, ante. 

(c) Larceny Act, 18G1 (21 ft 2o Vict. c 96), s 64, Penal Servitude Aot, 1891 
(64 ft 65 Yict c g9), s 1 Thu offence u triable at quarter sessions • 

{d) Ijarcony Act, 1861 (24 ft 2o,Viot c 9G), B 65 
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Sect i euitilage (e) of a dwelUng-house if) and occupied therewith, but not 
Taking bping part thereof in), or being m any such building to commit any 
Property felony therein and to bieak out of the same 

The punishment is penal servitude for not more than fourteen 
nor less than three years, or imprisonment with or without hard 
labour for not more than two years (ft) 

stealing in 1352 It IS by statute (?) a felony (1) to steal m any dwelling- 
dwcUmg- house (ft) any chattel, money or valuable security (Z) to the value in 
the whole of £r> or more (w), or (2) to steal in a dwelling-house 
any chattel, money, or valuable secuiity to any value, and by any 
menace or Ihieat to put anyone being therein m bodily fear (n) 
The punishment for such offence is penal servitude for* not more 
than foul teen years nor less than thiee years, or imprisonment 
with or without hard laboui for not moie than two yeai8(o) 


Celag fonnd 
aimed bj 
night 


1353 Everyone is by statute (p) guilty of a misdemeanour 
(1) who is found by night iq) aime i with any dangeious or offensive 

II tho Inulding withm the curtilage hnq a < ommuiucation betiroen itself 
and tho dw« llmg house, eitlioi iminediato or h> meuim of a coveted and inclosed 
])ii‘>sigo loading fiom tho one to tho other it i«a port of the dwelling house, and 
theottflueoisbuiglan (se(‘LaiconyAtt,1861(!24A.2oVict c 96), s ji.andp 609, 
anil) " The (ui tilago is a cuiiit, y<iid, gai ih, or piece ot gtound attached 
to u dwelling-house, md foiining ono onclosuio with it or so rogiided by the 
law, the iiiea attached to and cont lining a dwelling house and its outbuild¬ 
ings” (Now English Dictionary, Muriai) Tho outei fence of the cut tilago 
not o)ieniiig into any of the buildings was no poit of tlio dwelhng house, 
oion before tho Larceny Act, 1861 (24 & 25 Vict c %) (/? v Benneit 
(181.)), liiiHS & Ry 280) nor was an aica gate, if theio was a door botwein 
the uei and tho house (/f v Dai-w (1817), lliiss & Tl\ 322) East appireiitl} 
lonsideicd tho woids “ within tho cuitilage” as sjnouvinous with “ wilhm Iho 
sainocoiiiinoiifonco" (2r 0 19 5), and see/f v U'lDfitood (1822), Buss A By 40 j 
(/) As to what IS a dwelling house, see p 668, aidi 

[If) As to what IS "pirt Ihcioof," sco Liiionv Act, 1861 (24 & 25 Vict c 96), 

B '){ 

(A) 7/</(/,s 55, Penal Scivitudo Act, 1891 (54 A 55 Vict c 69), s 1 This 
oflouco IS iiiable at quaiter sossions 
(i) Laicenj Act, 1861 (24 & 25 Viit c 06), sa 60, 61 

(A) Tho dwelhiig-hoiiso must bo siuh a hoiiso that buigliiy could be com¬ 
mitted in it (2 East, P C 400, 614) As to what is such a dwelling house, see 
p 668, ante A peison may be convicted of this offence although he hunself is 
tho ownei of the dwelling house (E v llowden (1813), 2 Mood 0 C 285) 

(/) Eor definition of *' valuable security,’' see p 612, ante 
(in) If the indictment chaiges only an attempt to steal goods in the dwelhng 
house it need not speufy any imrticular goods {R v Johnson (1864), Le & Ca 
489) The ^ods must be under the protection of the house, t e , deposited thoie 
for safe chblody , it is not sufficient that they aio on the person of one who is in 
the house, or that they are under the me or pelsonal care of someone who, 
happens to be there (/; v Oarw (1792), 2 East, P C 645, B v Gaatledine (11^), 
thtf, R V Bafflon (1794), 2 I^each, 640, 613, n , B v CampAe/f (1792), 2 
T)6Aoh, 564, if v Tay/or (1820), 2 Buss & By 418, R v Carroff (18251,1 
Mood. 0 C 89) The question whether goods are under the protection of the 
’ houN or in the personal care of the owner is one for tho judge and not for the 
jury (A V homos (1827), Carrington, Supplement, 295) 

(n) The indictment must state that the person in the house was put in fear 
by the pnsr.ner (i? V. Ethenngton (1795), 2 Leach, 671) 

(«) lATCeDy Act, 1861 (24 & 25.Viet o. 96), m 60, 61, Pwial Servitude Act, 
1891 (54 ft 55 Viot o 69\ s 1 This offence is triable at quarter sessions 
*(p) Larosny Act, 1861 (24 ft 25 Viet c 96), s 58 
iq) Pot defikiticn of “ n’ght," see p 668, qnie 
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weapon or mstrnment, wilih intent to break or enter into any Sbot. l. 

dwelling-honse or other building whatsoevor, and to commit any Taking 

felony therein (r), or (2) who is found by night having in his posses- 
Bion(«) without lawful excuse (the pi oof of which excuse lies on 
such pel son) any picklock key, oiovi, jack, bit, oi othci implement 
of housebreaking (t), or (8) who is found by night having his face 
blackened or otherwise disguised with intent to commit any felony, 
or (4) who IS found by night in any dwelling-house or other 
bmlding whatsoever with intent to commit any felony tbeiein 

The punishment for this offence is penal serntudo for not more 
than five nor less than three years, or impiisonmeiit with or without 
hard labour for not more than two yeAis(a), if the prisonei has 
been previously convicted either of felony or of such misdemeanour, 
he may be sentenced to penal servitude foi ton years (b) 

1364 It is by statute (c) a felony to bicak and enter (d) any saorilrga 
church (c), chapel (/), meetmg-house, or other place of divine 
worship and commit any felony theiein, or being in any such place 
to commit any felony theiein and break out of the same 

The punishment is penal servitude foi life or foi not less than 


An indiotment under tine pxrtof tlio seitiuu must alle^'o the particular 
house or building inteudodtobe broken or enteied, and (probibly) the particular 
felony iTitonded to bo committod (ii* v J'ana/d (lh63), Lo A Ca dOl) 

(«) Wboio several persons are ong igod in one paity with the common purpose 
of boiisebresking, the possession of nnjdomonts of bousobroakinfi; by one is tbe 
possession of all (5 v Thmnpson (1869), 11 Oox, 0 C «ifa2, 0 C 11) 

(I) Any implement cap ible of being used foi tbe purpose of bousobroalung is 
an implement of housebreaking within the meaning of the statute, though it 
may also bo capable of an innocent use, e 9 , a kov 01 a obisol, if tho juiy find 
that tbe prisoner bad it in his possession for tho purjioso of housobrcakiug (/f 
V Oldham (1852), 2 Don 472) In the section as punted by tbe King’s printer 
there is no comma after tho woid * picklock” (see It v Oldham, aupra, 474) 
The comma is lusoited in Greaves’ Ciimmtil OonsoUdation Act and in 2 Kussoll 
on Crimes, 60, but “picklock key” is a phiase in uso (‘.> i Murray, New 
English Dictionary, Vil, 827) In an indictment under this na t of tho section, 
it 18 not necessary to alUgo an intent to commit a felony (« v liadty (185J), 
Dears 0 0 244) 

(a) Larceu} Act, 1801 (-4 A 2i Vict i 90), s o8 Penal Somiude Act, 1891 
(34 & 55 Yict. c 69), 8 1, Lauon 5 Act, ISOl, s 117 This offence is tiiable at 
quaiter sessions ’ 

(h) Larceny Act, 1801 (*24 A tlo Vict c 96), b 59, Penal Servitude Act, 1801 
(54 A 35 Viot c 69), s 1 
c) Ibid , B 50 

//) As to what amounts to a bmkiitg and entering, soo pp 609, 671, ante 
V) A vestry formed out of whit had foimerly boon tho church poich a w 
hold to be part of the church (R v Ktans (1842), Car &M 298), a chuuh 
tower, to which access is ga^ed through the church, is pait of the church {It 
• V iVheeler (1829), 3 0 * P 685), neilmer tbe ownoiship of the church, if it is 
a parish church, nor, if the felony committed tbrroin was larceny, the ownership 
of the goods, need, it appears, bo stated [R t Nvholat (1845), 1 Oox, 0 C 218), 
but li me goods appertain to the church they may be allesea to be the goods of 
thepanshiouers or, m the case of a chapel-of-eose, to be the goods of sm h and* 
Buch aperson, * e, the person who has tho custody of them (2 East, PC 631), a 
fixed offertory box and its contents may be alleged to be tlie propoity of the 
yicarand<iurchwarden8,giyingtheirndineB(A v ITorttey (1846), J Dtn 162) 
(/) “Chapel” includes only a chapel of the Church of England {R v 
Itichardaon (1834), 6 C A P 335, R v Kixon (1836), 7 C A P 442 decided on 
stat 7 A 8 Qeo 4, a 29, s 10, which did not in terms mention meeting houses} 

A dis-entmg chapel should be described in an indictment os a mcctmg-houae. 
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three years, or impnsonmenii with or without hard laboiu for not 
more than two years ( 9 ) 


Sdb-Seot 9 —JReeeivtng Stolen Oooda 

1355. Beceiving goods knowing them to have been stolen is a 
common law misdemeanour punishable by fine and imprison- 
merit (h) 

1356 By statute (i) everyone is guilty of felony who leceivea any 
chattel, money, valuable secunty (A,), or other property (1) whatsoever 
the stealing, taking, extorting, obtaining, embezzling or otherwise 
disposing of which amounts to a felony (m), knowing thp same to 
have been feloniously stolen, taken, extorted, obtained, embezzled 
or disposed of 

A person charged with this offence may be indicted and convicted 
eithei as an accessory after the fact or for a substantive felony (n), 
and in the latter case whether the principal felon has or has not 
been previously convicted 01 is or is not amenable to justice ( 0 ) 

The punishment for such leceivei, however convicted, is penal 
Bt'ivitude foi not moie than fouiteen or not less than three years, or 


(f/) Larceny Act, 1861 (21 & 20 Viot c 96), 8 50, Fonal Soivitudo Act, 1891 
(54 & 55 Vi(,t c (>*)), 8 1 Thia ofFence IS not tnablo at quarter sessions 
(A) 1 Ilnlo, 1’ 0 620 , the baie raceptiou ot the goods with a guilty know¬ 
ledge did not lender tho roceivor an accossoiy after the fact, as it was the 
goods, and not tlio thiet, which were lecoived and harboured, but in Hale’s 
opiuion ), if tho thief cimo himself to the loteivei and delivered tho goods 
to him to keep foi Imn, 01 if the receivei took tho goods to facilitate the tmef s 
escape, or to lurmsh him with supphes out of them, and so supplied him, this 
would m<iko the ioc< ivor uu accessory aftoi the fact 
(i) Iiaiconv All I8bl (24 &. 26 Vlct c 96), s 91 

i /<) h’oi definition of " valuable secunty,” seep 642, onte 
It For doiimtioii of “ piopoity,” boo p 684, poht 

Je, e.thei at (ommon law or lij vntue of tho Larceny Act, 1861 (24 d 
25 \ut 0 96), as to what may bo the subject of laicenj, see p 656 et tea, 
ante 

(ti) I e , for receiving the stolen ^ods well knowing at tho time when he 
locoivod them that they had been telomously stolen, in such an indictment 
tlie name of the thief, if it is not known, need not be alleged (R v Thonrn (1766), 

2 Fast, P 0 781, A V Harter (1792), 2 East, P U 781, v Jervxt (1835), 

6 (J A P 15b) Wheie, upon an indictment against one peison for stealing 
and another for receiving the goods " s i folomously stolon us aforesaid,” the 
person alleged to he tho thief was acquitted, Paitjeson, J, held that the 
reemver could not be conv icted, although the goods were proved to have been 
stolen by someone (i? v WnAtoxd (1»54), 1 Mood d R 584), but where an 
wdiotmeut ^eged in the two counts that the piisoner stole tho goods of* 
SLI and in uie iluid count th it he hod leceived the same goods so as oxoresaid 
felentousl} stolon," and the jury acquitted him on the first two counts, but 
convreied him on the third, the court upheld the conviction, but without pur¬ 
porting to overrule R v ITW/yrd, supra (/2 v Qraddode (1850), 2 Den 31, 
sm also A "e Uunlley (1860),'TJell, 0 0 238 (whore, upon similar facts to 
those in V Craddouc, supra, the court held that tho words “ so as aforesaid 
felomoumy stolen ” njay be const! ued to mean simply “ stolen goods,” and 
the wotds “ so as aforesaid ” were an immatenal averment) 

(o) If after the leceiver lias been convicted the principal is tned and acquitted, 
the conviction of the receiver will stiU stand (S r Sughee (I860), 0 0 

242,248) V , 
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iTxiprisonment with or without hnid labour for not more than two bbot i. 
years, and, if the offendei is a male under the age of sixteen, a whip* Takhig 
ping, but no peison, m whatever manner he has been ti led for reeeiv- Property, 
ing, is liable to be prosecuted a second time for the same offence (p) 

1357 Everyone is by statute (^) guilty of a miwlemeanour who 
receives any chattel, money, valuable, security, or other property, 
the stealing, taking, obtaining (/), converting, oi disposing whereof 
IS made a misdemeanour by the Larceny Act, 1801 (h), or the Laioeny 
Act, 1896 (t), or the Larceny Act, 1901 (w), knowing it to have been 
unlawfully stolen, taken, obtained, converted or disposed of 

A person charged w’ltli this offence may he indicted and convicted 
thereof whether the piincipal has or has not been pievionsly con¬ 
victed, or IB 01 1.1 not amenable to justice 

The punishment IS penal seivitudefornotmoio than seven or not 
less than three >ears, oi imprisonment with or without haid labour 
foL not more than two years, and if the offendei is a male under 
the age of sixteen he may be sentenced to a whipping (a). 

1358 In an indictment foi feloniously stealing {h) any property indirtmeDt 
a count or several counts may be added for feloniously receiving 

such piopeity or any part of it(f) knowing it to have been stolen. 

Tho piohocntor is not to be put to his election, and the jury may 
find a veidict of guilty either of stoahng the propei ty or of receiving 
it knowing it to have been stolen, oi that some of tho prisoners 
named in the indictment weic guilty of the one offence and some 
of tho othei 

Any number of icceivers at different times of the stolen property 
or parts of it may be chaiged with substantive felonies in the same 
indictment and may be tiied together, although the thief is not 


BecciTing 
property not 
feloniouslj 
takea 


(р) LaicoiiT Act, ISbl i21 &, 25'y](t c Ob), h 01 , seo alhc (he ActenBonoe 
and Abettors Act, 1801 (24 A. 2.1 Vict t 91), s t, Penal Serv tude Act, 1891 
(64 &. 5j Vict c 69), B 1 

(j) Laiceiiv Act, 18bl (21 & 2'i Vict t 96), s 96 

(r) An ludii tment for recemnq goods obtained by false pretences must allege 
that they were obtained bv false protouces, it ib not sufFicient to allege that 
they weie “ unlaw fully obtained, taken, and cariiecf away” {B v U'tluin 
(1838), 2 Mood 0 f' 62), but the particular false pretences need not be alleged 
in the indictment [Toylor v R , [189j] 1 Q B 2o' 

(M 24 & 2ij Vict 0 9R 

h) 69 & 60 Vict c 62 Sea p 680, jmst, aa to this Act, which is to hare effect 
as part of the Laiceny Act, 1801 (24 A. 26 Vict o 96) 

(m) 1 Mw 7, c 10‘, see p 060, onfe, as to this Act, which is to have effect aa 
part of tho Larceny Act, 18^ (24 & 26 Vict c 90) 

(o) LarcenvAit ISOl (24 & 25 Vict c 90), 8 95, Penal Servitude Act, 1891 
(jH & 66 Vict 0 69), 8 1 

(6) The same applies where the taking or obtaining is a roisdemeanoui, no 
express provision to this effect being necessary as the receiving in such a c ise is 
oiilv a misdemeanour , see $upra * 

(с) But where an indictment for stealing certain goods contains a count for 

receiving those and other goods the prosecution will be required to cl»< t upon 
which charge they wUl proceed {R v TTard (1860), 2 P & F 19) ITie count 
for receiving must allege that the money or goods charged to have been received 
are the some or part of the same as those alleged in the llrst count to have heen 
stolen (fl T /JnM^cW(1862), 6 Cox T <’ 12,0 C R (Ir j) • 

('/) ) larceny Act, 1861 (24 A 26 Vict c 96), s 92 
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Bbot 1 included in the indictment oi is not in custodj or amenable to 
Taking ]n-)tice (c) 

Property. If upon the tnal of two or more persons mdicted for jomtly 
iGceiving it IS proved that one or moie of them separately received 
any pait of the property, the jury may convict such of them as are 
proved to have icciived such part(/) 

A receiver may be tiiod in any place m which he has or has had 
any of the propei ty in his posseqBion, oi where the principal may be 
tried ( 9 ) 

PoSRlSBIOn 1359 A receiving imports possession, and there must be proved 
to have been a possession by the accused, either actual or 
constructive (li), and a control over the goods The possession of the 
receivei must be distinct horn that of the thief, so that'the mere 
receiving a thief with stolen goods 111 h^s possession does not alone 
constitute a man a receiver cf the goods ( 1 ) A claim made to the 
goods is not evidence ot possession 01 leceiving (j) It is unnecessary 
to piovo a manual possession of the goods by the piisoner, it is 
suihcient that they woie under his absolute control (h), or that he is 
in joint possession with the thief (/) (Joods which aie m the hands 
of an innocent agent or bailee of ihe accused aie m the consiructne 
possession of the latter (mi) 

A pel son who is guilty of stealing goods as a piiiicipal in either 
the iiist 01 the second degiee cannot be convicted of receiving 
them (m) 


(e) Ijarcotiy Act, ISOl (24 &. 20 Vict c 96), s 9o 

(y) Ibtd, n 94 This section was applied wheie there was no evidence of 
any joint leceipt but each of the pnsoneis separately leceived the whole of the 
atolen pioiierty (jB v iica/doa (IS66), L E 1 0 C I? 31) 

(7) Larceny Alt, I80I (24 A 25 Viot c 96), b 96 If upon an indictment 
aguinsttwo jiorHons for laicein and ifcciving the venue is laid iii county A, 
and the louiit against ttio receiver alleges the leceiviug to have been in county 
Ji, but does not state tliat the goods had been received trom the thief, the count 
forleceivmg 18 bad as showing no jurisdiction to try in comity A (/? v iJartin 
(1849), 1 Don 398), compaie// v i/it/fey (18*13), 2 Mood AE o2i 

(A) Eai e knowledge of the whereabouts of stolen goods does not amount to 
oonstruitive possession, whcio there is no evidence that the person to whose 
poB'cession tlie goods have been traced either •^aw them or mterteicd with them 
{It v Om« (1908), 73 J P 15, C C A ) A master cannot be convicted on mere 
ie< *'ipt bvhis seivaut, theio must be evidence that the servant leceived with the 
authoiitj 01 knowledge of the master (R /’eatton (1908), 72 J P 451, 

O 0 A) 

A V TJi/«f/(1850), 2Den 37, 48, 60 
Jt V IJfll (1849), 1 Den 4 >3 

£ V bmith (18)5), Denis C C 491, It y Jfohson (1854), Deais C C 
R. T Jlft/fer (1853), 6 Cox, 0 C 353, 0 C B (Ir ‘ 

(OiZ V Snnth, titpra 

[m) B V Cryer (1857), Dears & B 324 , i? v Eoyrrs (1868), Li E 1 0 C E 

t (*) R. y Oioen (1825), 1 Mood. C C 96 , iZ v Ferhina (1852), 2 Den 459 , 
R V Vetmns (187i), 12 Cox, C 0 517, C C B In these cases the principal m 
the first denee delivered the goods to the principal in the second de^eo, and it 
woshdd ioat the latter could not be convicted of receiving, see also B v. 
Kelly (1847), 2 Car & Kir 379, R, v Dyer (1801), 2 East, P 0 767, D v 
Afiorff (1801). 2E«ist, P C 768, A ▼ Ddfcm (1868)C Bell. O C 20, 26, E v 
Oiifmidl (16^), 9 C & P 366 , R v IkntJey (1834), 6 C ftP 399 As togoods 
stolen abroad imd brought by the thief into this country, see p (*80, poet 



Part XIII —Offences against Pao?EBTr, 

1360 A ha<}l)and may be convictied of knowingly receiving 
property stolen by his wife (o), but a wife cannot be convicted of 
knowingly receiving property stolen by her husband ( p) 

If a wife receives stolen property diiectly fiom hei husband, she 
ought not to be convicted of receiving, as it is to be ashuined that 
she acted under maiital coercion (q) 

Wheie a husband and wife aie jointlv indicted for leceiving, the 
wife nia> be convicted if there is evidence of a leceiviiig by her 
sepaiate and apait flora the husband 
If stolen goods are loceivcd by a wife without her husband’s 
knowledge, and he, upon becoming awaie of it, pa‘?oivoly assents to 
what slio has done but takes no active pait in the mattei, he is not 
guilty of 4‘eceiving (n), but it is otbeiwiseif, although he uia> not 
touch the stolon propeity, he latihes what elie has done (t) 

1361 It IS ivimateiial vthethei the nceu-ed leoeiveJ the goods foi 
pioht, 01 raoiely to assist the thief, oi ioi the ineie pin pose of 
concealment («) 

A leceivei fjom anothci guilty reccuei may he convicted of this 
oflence (i) 

If Ihe act.Used has stolen the goods flora the thief, or taken 
them fiom liim without his contuucnce, he cannot, it aoems, be 
convicted of leiciving them (»/), be commits a new laicen} of the 
goods 

At the time of tlie leceiving the goods must still bo stolon 
propeity, if, after the hlealing butbeioie the iccoiving, tliey have 
come back into the possession of the owner oi hib agent the accused 
cannot be convicted of lecoiving (u) 

if, afiei the larceny and l)eforo the locoiving, theie has been a 
change of foim in the chattel stolen but the identity remains, the 
loceuei may he convicted of this offence (a) Hut if the indietraent 
charges a stealing and leceiving of goods and the CMdence shows 
that it was only the pioceods of the stolen goods which weio 
leceived by the peison accused ns roceivei, the lattio cannot be 
convicted on that indictment (/>) 

fo) R V M’Athoj J e A Cl ‘IjO 

ip) R ▼ Brooife* (is jj), Deais C (' 181 

(g) 12 V j^fcAcr (lS2<i), 1 Mood C I' lid, 72 v //rwiAa (185 5), DourB C 0 
184, R V iFtirdr'i/wr (1860), 8 Cov, (3 C ‘281,0 O 11 
(r) B V Batnet (1000), 09 L J (d u ) 681. C C B 
(t) R V yirtiig (1857), /ions A 15 "20 

(2) As bv bargaining with tht thi'd as to the price (71 ▼ Woodvoard (1862), 
Le & Ca 122) 

(m) B V Z>a» IB (1833), 6 C^& r 177, 72 v Richurdim (1834), 6 CAP 335, 
• 336 

72 V Reardon (I8fi() L Tl 1 C C II 31 

R V Brea (184j), 1 Cot, C C 2GT 72 v T17«2 p( 1844), 1 Car A Kir 7J‘> 

R T Dolan (1855), 6 Cox, 0 C 449. C C E , 72 v Bchintdt (1866), 
__ 1 C C E 15, 72 T JIaneock 14 Cox, C 0 IIP, E v VtUeniky, 

[1892] 2 Q B 597, C C E In those cases the property had been stolen, but 
was recovered br the prosecutors or their represeniativeB, who ihen, witn the 
new of entrapping the receiver, caused it to be delivered to him 

(a) As where a sheep was stolen and converted into mutton {R v ComU 
(1796; 2 East, P G 617), and sne p 282, anU 

(b) B V IFlalAdey (18'29) 4 0 &P 132 where six £100 notes were stolon by 
the thief, who changed them into notis of smaller denomination which he 
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SfeOT 1 1362 To establish the statutory offence of receiving, the goods 

Taking recci ved must be proved to have been stolen,’'taken, or obtained under 

Ftoperty sue lx circumstances as to constitute a crime either against the 
coiumon law or against the LaurcenyAot, 1861 (t), or some Act to be 
If j,d with it id) A pel son cannot, therefore, be convicted upon an 
mdictinent charging him with feloniously recoivmg goods stolen by 
one member of a paitnership or one joint owner from another (c), 
or by a wife from her husband (/), but in the latter instance (p) 
the accused may be indicted for the common law misdemeanour 
of receiving stolen goods (/i) 

To prove that the goods were stolen a confession by the thief 
IS admissible, if it u.is made in the prisoners presence, but not 
others iso, if the thief has been convicted on his own confession 
or othei w ise, pi oof of hia conviction is not evidence, on the trial 
of the lofciver, that the goods were stolen In other respects 
e\id()ico of the larceny which would be admissible against the thief 
IS iidmiBsiblo mpiimd fane evidence on the trial of the receiver (i) 
The thief is an admissible witness, but the alleged receiver should 
not bo convicted on his evidence alone without corroboration (A) 

RerpiTinR 1363 Any poison who, without lawful excuse, receives or has in 
property Ins possession in the United Kingdom (/) any piopeity stolon outside 
stolen ainoad [Jmtod Kingdom, knowing it to have been stolen, may be 
by statute indictod foi such offence in any county or place m winch 
he lias oi has had the luoporty (m) 

tIoUvotod to tho otiior pn->onpi who was charged with receiving the £100 notes 
Whothor fiufh II icmvoi cm ho (onvictod upon a separate uidictment which 
fh iigoo him with ruoivmg tho piocoeds of tho stolen propoity is doiihtfiil, see 
Ji V (Vinppli (1810), 9 0 & 1’ die, Ji v ilo/(iH«in(1804), 4 P &P 41, Jt v 
Jiihott {\W)S),\ C’l App Hop lo 2 Russell on Cnmot), 4 >0, n 
(i) 24 \ ‘ioVict ( ')( 

(</) See IdiKOiiy A< t, lSf)( (,V) 60 Vict c 52), s 1(1) and Laieoin Art, 

]‘)0l (1 Pjdw 7 c 10), 8 2(2) As to the indictment, soo Jt v Stridt, [19081 
1 K 1} (.17 

(t) This being an offtmee fu itod by tho Laiconr Act, 1S6S (11 i 32 Vict 
c 110) fl 1 seep 6io anti It v Smitl (1870) Ij R 1 0 0 R 2(i0 
(/) An odotiioagniiis^ tho Alnmed Women’s Pi opartv Art, 18S2(45 & 46 Vict 
o lo), SB 12, 16, SCO p 631, initc 11 v Streeter, [1000] 2 Q B 601 OCR 
Tho inlo was tho same before that Act (ft v Atnnv (1877), 2 Q B D 307, 
0 0 H, distinguishing R v Deer (1862) 32 L J (m c ) 33, OCR, where the 
wife h ui boon ossistod by another person in stealing the good*) 

(./) \nd also, it is Buhmittofl, in the formei 

(A) It V 7’ni/ne, [I90(i] 1 K B '*7,0 C U In surh a case it is not necessary 
that it should appeal on tlio face of tho indictmout that the goods were stolen 
under sw h r< • nm&limea that there wn*' no offence at cuinmon law or under the 
Ijoroenv Act, ISf.l (it & 2i Vict c 06^ . 

(t) B V Turner (1S32). 1 Mood C C 117,0 C jl , B y Cox (lb.8), IP AP.* 
90, B y Aef/y (l‘>()01 64 J P 81, Bnroi', J It appears impossible to reconcile 
these oases a ith tho ruling of BosANQUtT, J , m v Bhck (1830), 40 & P 377 
(A) B y Haelam (1786), 1 I/Cich, 418, R v Bei^inMm (1864), 4 F & F 43 
• The uere fai t that tho goods w ere found at tho alleged reiH.nyer’s house has been 
hold not to % BuOnient corroboration, as the thief himself might hive put 
them there (A v jVott (1865), 4 F & P 316) 

(/) See R V tlrahatn (l'*01), 65 J P 248 In that case the prisoners, who 
had themsdlyes stolen goods in Panih were convicted at the North Loudon 
Sc'sions of having snoh goods in theif possession m the United Kingdom 
Jim) Laroony Act, 1896 ^50 «& 60 Vidt c 52), a 1 (1), R.y Pantne (1897), 61 
J P 536 The Act IS to be cbnstrned and have effect as part of the Larceny Act^ 
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Foi tbis puipoae properly ia deemed to have been stolen where 
it has been taken, extorted, obtamed, embezzled, converted, or 
disposed of under such circumstances that if the act hod been 
committed in the United Emgdom the person committing it would 
have been guilty of an mdictable offence according to the law for 
the time being of the United Kingdom (n) 

Such offence of receiving is a felony or misdemeanour according 
as the act committed outside the United Kingdom would have been 
a felony or misdemeanour if committed m England or Ireland (ci). 

The punishment for such offence is penal Ber\itude for not mote 
than seven nor less than three years, or imprisonment with or with* 
out hard labour for not more than two years ( p) 

1364 If any person m any one part of the United Kingdom leceivos 
or has in his possession any money or other pioporty which has 
been stolen or otheniiso feloniously taken lo any oilier pint of the 
Uiiited Kingdom, such poison knowing such piopeity to havo been 
stolen 01 otheiwise feloniously taken, he may be mdictod, tried and 
punished in that part of the United Kingdom where he so receives 
or has such piopeity as if it had been oiigtnally stolen or taken in 
that pnil (g). 

1365. In an indictment for receiving stolon goods it must be 
alleged, and it must also be pioved, that the accusod at the time 
when he leceived the good« knew that they were stolon or 
dishonestly obtained (a) It is not neuessaiy to show that ho knew 
tho exact natuio of the piiiicipal offence, nor that hia knowledge 
should have amounted to certainty It is sufQcient if tho juiy is 
satisfied that he believed that tho property had boon stolen or 
dishonestly obtained {h) 

The possession by a peison of property which has been recently 
stolen IS some evidence, in the absence ot a leasonablo explaiiatioii 
by bull as to how it came into bis possession, that he i <ther stole it 
01 received it knowing it to be stolon Whelhor it i‘' ovidence of 
laiceny oi of receiving depends upon the circumstanoOH of the 
case (<) The weight of such evidence depends upon the nature of 

1861 (24 ‘2o Yict c 86) {ihd ,6 1(1)) The V/huniiel tulanda luo not put of 

the United l^ngdom, and if sorda aie atolen thoio and Toeeivod in Eiiuknd the 
indutinent i uat be under tlua Act (uee Jt v Drlnunl (1861), 11 t'o\, 0 0 207) 
Lnreein A«t, 1800 (uO & 60 \itt. c 62), a 1 (i^ 

(0 Ibid ,6 1 (3) 

(p Jbvl ,8 1 (1) , Penal Servitude Act, 1891 (64 A 66 Viet t 60), b 1 

(y^ Larcfiiy Act, 1861 (24 A 26 Vlct c 96), s 114 

(a) if V fri/uoi (18.18), 2 Mood 0 C 62 It is auSicient to allege kno»loilge 
that the goods were " feloniAislv stf>len,” without etnting whothei the thclt w is 
felony at toiumon law or bv statute (if v Mrtdie, [1908] 1 K II 617 0 C It) 

(b) S V MlitU (1819), IF AT 665 , see if v Adams (1868), 1 F A F 86 

(c) B V Aanymead(1864), Jje & Ca 427 “If no other person u involved 
m the transaction forming the subject of the inquiry, and the whole oi^ 
the case against the pnsouer is that he was found in the possesBion of the 
stolen property, the evidence would, no doubt, point to a case of stealing rather 
than a case of receiving, but in every case, except indeed where the jKiiHomion 
18 so recent that it is unpossihle for anyone else to have committed the >heft, it 
becomes a mere question for the jury whethw the person found in posHession of 
the stolen property stole it Imiisell or received it from someone olae (ibul, per 
PouooK, C B , at p 439) 
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the ^oods and the length of time vhieh ha? elapsed from the time 
whdi they were stolen to the date when they aie proved to have 
beon in the possession of the accused (d) 

If a person is accused of receiving stolen property, and the 
stolen property is found m his possession under circumstances 
icquiruig him to gue a reasonable account of how he became pos¬ 
sessed of it, and he gives such a leasoiiable account by slating the 
name of the poison fiom \ihom he loceued it, who is shown to be a 
real person, it is incumbent upon the prosecution, unless there is 
other substantial evidence against the j>uBonei negativing the truth 
of his account, to show that that account is false by calling as a 
witness the poi'^on named by the piisoner If the piisoner’s 
account is uineason ihle or improbable on the face of it, qi if theie 
IS othci cvidonco against him, the onus of proving tlie truth of his 
account lies on him (e) 


(./) 2 East, P 0 665, J£ \ (MLh (ISICL 2 Lew 0 C 215, li r^AJanu 
(1S2*)}, JO & P 600, wheio PaiiiiE, J , dnected on atqtuttal upon the giound 
that po'SOKHion of tlio etuh'u piopcrty (an axe, a eaw, and a mattock) three 
montfis aftor it was lust was not such u ixout po 'ision as to requiiethe 
imsoner to show hnw he came by it In Anon (1626), 2 C & P 459, the 
^oodshid boon lost tor eixtrcn montl <?, and flie pnsouoi was not loqnned 
to account for having ihom m his ]m*'KOR«!ion In if v Parlndt/^ (Jt>J6), 

7 0 & P 651, upon an indutniQiit for stealing forty yards of cloth of which tho 
jn iHoner was found in pos tssion two iuonth'< liii i it was ini'-wd, PATILSON, J , 
allowed the c iHo to go to tho iiiiA ,oh‘.f i ving tli.il it tlie gooiLwoio stu h ns pass 
Imm liand to hunl if ii(lil\ (wr* nionlhi would bo a Jong timo, but that there it 
■was not so Jn /* \ (uj/ti ^1''52), 3 Pir &. Kii J18, the only eMilomo against 
tho piivmir was tliiit Iio was found in possessum of a hoise which h id bion lost 
SIX months pjoviuiisU , Mat le J , said that ho ought not to bo called upon to 
nr count ioi it, and diioitid an acquittal A Hiinilai (ouiiii wus taken by 
i,L, P , in if > IIiii I (18f>(i), 8 Cox, 0 0 JJ J wli( le a shot p found lu 
the ptiHOUcr’s poseossi'iu had bcon lo-t six months piivioii^h 

The goods must lie pioiid to hive been in tlie ]) 0 '<'^ossioii of the piisonor or 
midci hiH (ontiol, that tlici woio in a place to w Im b no and otJu rs had access is 
insulhcunt ui tho ahstnee of othoi oiidcme against him ill v Ili/ifhts (1878), 14 
Cox C C 229, C C Pi.) The incio fact that the goods wwo Ifoii'.d on the 
piifiono] s piemisrs 18 not of itself suQiciciit oiidcufo tint he ievened them or 
that the> woie m his po'-scssion, as thiv might h no been placod thoio l>v the 
thief oi soino other perse u without Lis knowledge oi assent {/f \ I‘iatt {Ibho), 4 
E &E J15), see also i’j; ifnwVc?/(182iP 2 Dow A Ifj (u c ) 572, where 
the couit quashed a conviction under Htat 11 (loo 1, c JO s lb, foi knowingly 
harlumiiug and (oueeahng three giUousof smngcled spirit*', upon Uie giound 
that tho mere fact of the spiiits being found in thr* clefendant s house dunng his 
absonce could not bo considtiod cenclusixe cinb nee of knowmgl} haibounng 
thorn thoiu In J7 y Motiheus (1850), 1 lien 69b t»01, Coiiuiuol,, J , stud that 
^nmd (ULit if stolon goods are found in a m lu’s house he, not being the thief, 
18 a leoe \ei, bub lu that case thoic wus CMdenco that the piisoner had bought 
the etoleu fowls from the thnf In /f y (hria (ij 08 ), 7l J P 15, C C A , it, 
was hc'ld that liaro knowleciire of the whoroalKiuts of stolen gocids does not 
■mount to oonslructiro posst ssiuu 

(ft) M V Vrouhuibt (Ibii), 1 Cai A Kir 370, R y 5mif&(1845),2Car. &Kir 
207 , ii. V Hut-m r (1848), 2 Cox, C 0 487, compare It v inffcm (1857), 
Dears. & 15 J.i7, C C 11, whoiw the court, ^though evidently disappiovuig 
the conviction dedined to quash it on the ground that there was some evidence 
against the pneonoriSiHi also jR y ififson (1884), 15 Cox, C C 478,<a.U E.,where, 
the tlucf hafiug givca ei idence piovuig ^e untrath of the prisoner's account 
the prosecution did nut c ill the peoMHi from whom the prisoner said he bought 
tho g<K>ds> and the court uphold the couviction As to the olToct of a presump- 
tibu of guilt cm the defoma see if v Stvddart (1909), 25 T L H 612, C 0. A 
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1366 To prove the gailty knowledge evidence may be given of 6>ct. m 
the prifiouer having received from the thief othei piop«rty stolen Taking 
by him from the prosecutor (/) Property. 

Where proceedings are taken against any person for having Evidence of 
received property knowing it to be stolen, or for having m pomeaslon of 
possession stolen property, evidence may be given at any stage of o*-**®^ 
the proceedmgs that there was found in his possession (<;) o^er 
property (/t) stolen within the pieceding tw'elve months, and such 
evidence may be taken into consideration for the purpose of proving 
that he knew the property which forms the subject of the pro¬ 
ceedings against him to he stolen (t) 

Where evidence has been given that the piopeity alleged in the Evidesoe of 
indictment to ha\e been stolen was found in the possession of the 
person cnarged as receiver, then if such poison has within fi\e 
> ears immediately preceding been convicted ot any ofTeiice involving 
fiaud or dishonesty evidence of such pievious conviction niiiy he 
given at any stage of the pioccedin^s, and may be taken into 
consideration for the pui pose of proving that the pei son accused 
knew the propeity which was pioved to be in his possession to 
have been stolen Not less than seven days’ notice in writing ( ;) 
must, however, bo gi\en to the accused that evidence is intended 
to he given of such previous conviction It is not necessaiy, for 
the piii])ose of giving such evidence, to charge the previous 
conviction in the indictment (A.) 


if) n V />un«(1826), 1 Moud C 0 146, U v /Mi-m (1833), 6 C AT 177 
In It V jS^tihvlla (lSd 8 ), IF AF dl, upon an indictment against two men for 
stealing and receiving lead, CocKiiuiiN, CJ , allowed ovtilonce to bo given of 
several sales of similar lead during tlie month provioub to tho alleged stealing, 
the lead sold on the last ociasiun being identified as the prosecutor's property, 
but he confined the evidence to sales made bv the piisonois when m company 
together See as to evidence of this clasb p 380, ante 

( 7 ) The i>ioperty niu‘<t have bten funnel in his possossion h the same time 
when the property who h is the subject ot the indictment wus found in hie 
possession The tact that tho jiiisotior had been in possossion and had disposed 
of other stolen pro^icTtv bifoie thn goods which aro tho subject of the indictment 
weie found m ms possossiou is not idmissible in evidence, unloss the case fails 
within the priuciplo of if v iJawn (182b) 1 Mood (' O J4b, and Ji v I/irhtllt 
(1858), IF & F 51 (if V J)ra(fe (1878), 14 Cox, C (3 85, if \ 6 'orfer (18841, 
12 U. B D o 22 , C 0 11) But tne two findings u* cd not bo absolutely simul¬ 
taneous, anu it iH sutficiont that the goods previously stolen are found on a socond 
search of the piisuner s premises made shortly after the search when the goods 
which are the subject of the indictment were found {thtd , per ITawkitiS, a ) 

(h) The fact that this propeity is the subject of another indictment against 
the prisoner does not render this evidence inadmisuble {R v Jones (1877), 14 
. Cox, C O 3) • 

(c) I*revention of Ciimes Act, 1871 (34 & 35 Vict c 112), s 19 Evnhiueof 
this kmd IS not admissible where the real charge against the prisoner is laicony, 
although the indictment contains a count for receiving (/f v (Jtrod (UMMi), 70 
J P 514, C C R) . 

( 1 ) 6ee as to this ^ v WhtHey (1908), 72 J P 272 

(Ac) Prevention of Crimes Art, 1871 (34 & 35 Yict c 112), s 19 The evidence 
IS admissible although the ch^ge of receiving does not stand alone but is 
coupled wi^ a count lor stealing (if v hromhtad (1906), 71 J P 103, C OB) 
Where the case u substantially one of stealing the mere fact of adding a count 
for receiving will not make such evidence admissible [tbtd , and see if v Otroef, 
sw/iro) 

H L —IX. • . 2 O 
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1867 It IB a felony {D to receive any mailbag or any postal 
packet (m), or any cb.iltol, or money, or valuable seoiuity (n), the 
Bto.iling, or taking, or embezzling, or eeoretmg whereof amounts to 
a fi lony under the Post Office Act, 1908 (o), if the receiver knows 
that the same has been so feloniously taken, embezzled, or secreted, 
and has been sent oi intended to be sent by post 
This offence is punishable in the same vay as the stealing, 
taking, embez/liiig, or secreting the same, and the offender may 
be indicted and convicted, whether the principal offender has or 
has not been previously convicted, or is or is not amenable to 
justice (p) 

1368 If a pawiibrokei is convicted on indictment of any baud 
in his business, oi of receiving stolen goods knowing tlmm to be 
stolen, the coiiit befoie which he is convicted may, if it thinks fit, 
direct tbdt Ins licence shall cease to have effect, and it shall so 
cease accordingly (fj) 


Son Sw 1 10 —Ordera far RestiUitvm. of Property, 

Resuttttjon 1360 If any pei son guilty of any felony or misdemeanour men- 
of itoien tioned lu the Laiccny Act, 1861 (»), or the Larceny Act, 1896 (»), 
propertj stealing, taking, obtaining, extortmg, embezzling, conveiting, or 

disposing of, or in knowingly receiving any chattel, inone\, valualde 
secuiity(f), or othei piopeity(n) whatsoever is indicted for such 


(/) IW Ofhco Act, 1008 (8 I'Mw 7, c 48), s 62 

hn) J'jVidiULo tliut uiiv uiticle is in the oouise of ti auHinissiou by post, 
or has boon auo])toil on behalf of the Poetmaster-Gonoial for tranemissum bv 
jHist, IS suflitnut evnlt'iue that the article is a postal packet (Post Office Act, 
lW8(8Etlw 7, t 48\ 8 71) 

(n) “ ^ aliiable eocuiitv ” naa the same meaning in the Post Office Act, 19(t8 
(8 Kdw 7, c 48) an ui the Lauenv Act, ISOl (24 A 26 Vut c 0(() (as to which 
ace p bl2, nt it), and includes unything whuh is a 'valii ible socuiitv within the 
nionninK of thot Ait ‘Uid any pait of bticli thing (Post Office Act, 1908 (8 Edw 
7, 0 48) B 80) 

(o) 8 Iklw 7, 0 48, as to the offontosi whiih ninoiiut to felonies under this 
Act, see p 644, ante 

( p) Pobt Office Act, l‘U)8 ^8 Edw 7, c 48), s 52 As to venue, see 8 72 
The piopi'ity may be allopod to belong to Ills Muie8t\’b Postmostor-Oeneral 
(8 7 0 

(q) Pawnbrokois Ait, 1872 (26 & dt» Vict i 93), p iS 

(r) 24 & 2 j Vut o Oh 

(a) 59 A bt> Y.it c 52, which relates to jiropeitv stolen nbioad and received 
lU me Unitisl Amgdom, seep 680, ante 'Ihis Act is to be construed and 
have affect us juirt of the Laiienc Ait 1861 (24 &. 26 Vict c 96) {ihid, s 1 (4)) 
An order of rpstitution cannot be in ido uhore the d inviction is under the Pont 
Office Alt, 1908 (8 Edw 7, c 18) (// v Jonea (1880;, 14 Cox, 0 0 628), or for ' 
forgery {it v Hot ft (1889) 63 J P 823), nor, it is submitted, upon a conviction 
of a huewuid or wife under the Married Women’s Proi»erty Act, 1882 (45 & 46 
Viol 0 , 75), see 11 V Payne, [190b] 1 K B 97, C C R 

(4) Por tl o ill iniitum of “ \aluahle seotmty " see p 842, ante 

(o) The hum ■ property ’’ in the Larceny Act, 1861 (24 & 26 Vict c 90), 
iDundes everv desiTiption of reel and personal property, money, debts and 
legacies, and all deed.> and inshnunents rdatuig to, or evidencing the title or 
right to eo^ propeirtv or giving atjOfAt to recover or receive any money or 
goods, and oIm includes not only sueffi property ae ^lall have been originally 
in'the possession or under the control of any pai^, but also any pioperty into 
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offence by or on behalf of the owner of the property (&), or hig 
exeontor or administrator (o), and convioted thereof, the property is 
to be restored (d) to the owner or his reprerantative, and tiie court 
before whom any person » tried for any such felony or tnisde* 
meanonr (e) has power to award from time to time writs of restitution 
for the property or to older the restitution thereof m a summary 
manner (/) 

If, howevei, it appears that any valuable security has been hmA 
fide paid or discharged by some person liable to the payment 
thereof, or, being a negotiable secui ity, has been hand fide taken or 
received by transfer or deliver'v by some person for a ]uBt and 
valuable consideration without any notice that it had by any 
felony er misdemeanour been stolen, obtained, conveitcd, or 
disposed of, the couil cannot oidcr the restitution of such 
security {q) 


<« for whuli the game mnv have been toiiverted or exchanged, and an}dhing 
ac^turod by gadi conTOiMon or exchange, whethei iinmoihately or otheiwise 
(IjintCTiy Act, 18C1 (21 & 25 >ict c 90), 8 1) 

[h) Tilfi prosecution of an offender bi the Director of Jhiblio Proaecutiont 
his, for the puipogu of enabling a peiMjii to obtain a lestitution of pio]:iorty, or 
obtaining, cxeicibing or eiifoieing anvnght, ciniin or udvautnge whatHuovei, 
the eaiiie oitnet ag if ftnih poiiuii had been bound over to pro>i(Hute, and had 
])rosecuted the oitondcr, provided that Mich person gives all leosouiiblo lufoiToa 
tion and a‘»sihtin(o to 1li< diroetor in iclalum to the proset iition (l^roseouliuii of 
OfltiHOS Alt, 1S79 (42 & 43 Vut o 22), « 7) 

See al«o 1 llnle, 1* C 5-12 

,(f> The words in tlis Laiconv A<t, Idbl (21 A 25 Vict c. 96), s 100, are 
‘ ttiH pro]ieit^ shall be lestored ” Although, uotwith'^latiduig thi so words, the 
court uno a discretion as to whether or not an older of loitifntiou shall be made 
(see p G87, 7 'o«t), ^et even before the p isMiig of the Sale of (loods Act, 1893 
(56 k 57 Vi( t c 71), 8 24 (1) (as to which, hi o p jwi), Uk ir olloct was that 
immediately upon the conviction the legal right to the giKuK invested in the 
prosecutor If ho hud lo^t it by a sale in niaikc t overt or othei \ t-e (Ilorwood v 
^m^</l(J788), 2 loiin Ilep 750, Vihnimt\ Jii (ISSU), 18 il 1 D .122, (' A , 
afbrmed (1887), 12 App (’as 471, but as to the kst-nientioned tiiso, 8i« p 680, 

poit) 

(f) Foimiwlv the court of King’s Demh, as part of its jiidgnieiif upon un 
appeal of lancny, could awaida wntot restitution 'ibo King's Hunch lUvuiion 
has now no such power except upon a conviction in tliat couii (/f v /(miion 
(Jorportitum (1869), 1j B 4 Q. B ,371) 

(/) Laicuny Act, 1861 (24 & ‘25 Vut c 96), s H)0 The procedure u now 
always bv a entnrnaiy older The last reported writ of restitution appears to 
have been in ifargr* V C’oncg (1697), Tremaine’s Pl< as of tlie Giown.p 316 A 
form of the wnt is gtvon in 4 Uhitty, Oiimmal Law, 491 Be© also Oolightly v 
ReyuMa (1771), Lofft, 88, 90, 01 

At common law an ofder of restitution could only he made upon a 
conviction on appeal, and not upon a conviction on indictment, the goods 
in the lattor case, if in the convict’s possession, or waived (<c, thnmn 
avroy m flight) by him, being foifeited to the Grown or the loi^ of the 
franefluae By stat (1529) 21 lien 8, c 11, the power to order restltutioo to 
the owner was given to the court before whom a person WM convict'd upozf 
a prosocutiun by the owner by indictment for robbery or larceny, and 
the title of the Crown and of a purchaser m market overt was in such a case 
defeated. 

( 3 ) 8 100 of the Larceny Act, 1861 (24 & 25 Vict. 0 96), odds the words ** or 
ony reasonable cause to suspect" It la submitted that these words, wldch 
were taken from stat 7 & 6 (ieo 4, c 20, s 57, and were in ujnformity with 
the law as declared in OiU y OuhUi (1824), 5 Dow A Ky (km) 824, are now 
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Cribunal Law and Procedure. 

The provision for restitution does not apply m the case of any 
prosetiition of any trustee, banker, merchant, attorney, factor, 
brokei, or other agent intrusted witli the possession of goods or 
do( iimonts of title to goods (/t) foi any misdemeanour (i) against 
the Laiceny Act, 1801 (/.), or the Larceny Act, 1901 (/) 

1370 Where goods have been stolen and the offender is prose¬ 
cuted to conviction the piopeity in the goods levests m the person 
who was the ownei oi his ptisonal lopiesentative, notwithstanding 
any intermediate dealing with them, whether by sale in market 
overt or otherwise (»i), and an oidei of restitution can in such a 
caso be made m lus fa\oui 

Where goods ha\e been obtained by fiaud or otliei .wrongful 
means not amounting to laiceny the pioportv in such goods does 
not lovest m the pet son who was the owner ot the goods by leason 
only of the couviotion of tho ollendei (ii) lint if the goods are in 
the possession of the defendant, the owner by disathrming the 
fittiululent transaction regains a light to the piopeity, and in such 
a case an oidei for restitution should be made 


imphodly ro{ieal(>(l, at aii} i ito mi far us bills of oxcliange, prowie8oi\ notes, and 
ohoiiiins are conteinul, b> tho lUlls ol Etch mgo Act. 1882(4) k 4b Vict c bl), 
Hs 29, 18, 90, and that if the holdox of such a document without notice of any 
defoit of title, has giU'ii value for it, an oidoi of rostitiitmu riniiot bo made 
against him, notwithstanding ingligoiue on his put Tho words refeired to 
aie ilierufoio omitted in the text 

(/i) Laiceny Act, ISbl (21A Jo Yict ( ‘•b),B 100 For dclmition of “doemneuts 
of title to good) ” eoo Laiceny Act, ISfal (21 A 2j Vict c 9b), s 1, p 042, antr 
(<) As to those misdomranours, eoo jip bo7 et neq , ante Tho provisions ot the 
LnicfH} Aot, 1901 (1 Edw 7, c 10), s 1, aio substituted foi ss 7o uud 76 of 
tho Larceny A(t, Ihbl (24 & 2j Vict c 9b) and an oidei of iistitution cuiinut 
thoiefore be made upon i conviction tor li luduloiit Tnisuppio}iiiation undir the 
Laiceny Act 1901(1 Ldw 7, o 10) (7i v Vhef/idf/f (1905), 09 J p 376), bir 
F Fur lov, K (’, Itecoidei of London) 

(A) 24 A 2 ) Vii 1 c 9b, s 100 
(/) 1 Edw 7, c 10 

(»i) Sale of Goods Ait, 1893 (dfa & 57 Vict c 71), s 21(1), Ilorwml v 
Smith (178S), 2 Tenii Kop 7.)0, SaiUt^i^ood v Si/lvesler (1850), 15 Q B 606 
It IS enacted by the 8ilo of Goods Act, 1893 (56 k 57 Vict c 71), s. 21 (2), 
that liothing in tho Act shall afloct the piovisions of the Factois Act, 1889 
(>2 & 53 Vict c 4i)), or any enactment enabbng the apparent owner of goods 
to dispose of them os if he were the true owner then of, and it was held m 
J'ai/nev Wtlaon, [1895] 1 Q li 653, by tho King's Bench Division, that when a 
title huM been acquiied under tho Fai toil Act lSh‘) (,')2 & 63 Vict c 41), s 9, 
by a yereovi w ho has obtained possession of goods for \ alue from one who has 
bought Ol agioed to buy the goods, his title is not divested by a conviction of 
the latW foe l-ircen\ as a bailee of the goods Tho judgment m this case wag 
reversed on appeal ([lS9j] 2 (i B 537 , 0 A), bit only on the ground that 
there was in that ease no agreement to buy 
(«) Sale of Gtoods Act, 1893 (56 k 57 Vict c 71), s 24 (2) Before this Aot 
it had been held by the House of Lords in Jkatley v Vtlmmi (1887), 12 App Gas 
471, OVMtuling Moycev Krtrniyton (1878), 4 Q. B D 32, that the effect of the 
Larceny Act, 1861 (24 & 25 VicL 96), a 100, was that upon a conviction for 
obtaining goods bj false pietenoes, the property m the gei^ was revested in 
the proseOutor os against an innocent purchaser from the fraudulent person, 
althoueh the prosecutor, induced by the fraud, hod sold tho goods to the 
fraudulent Mrson. and so passed the properly to him The Sale ci Goods 
1891 (66 A 57 Viefc c 71) s 24 (2),W0mde8 Bentley ▼ Vtlmaat, and an order 
of j-estitution cannot therefore be made in such a case {R v Walker (1901), 65 
J P 729 , y Gnrrgt (19(U), 65 J P 729). If the conviction is for obtaining 
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If Buch owner parted vtitb his property in the goods when thoy 
were obtained from him by fraud an order of restitution may be 
made in his favour as against the person convicted of the fraud, oi 
his agent (o), or a donee fiom him, or an assignee with notice of the 
fraud, or an mnocent holder for value whoso title acci ued after the 
contract mduced by fraud had been revoked, but not as against 
an mnocent holder for value whose title accrued bofoie such 
revocation (p) 

1371 An order of lestitution can only be made against a 
person who is in possession of the goods at the time of the 
conviction {q) It can only be made in respect of the goods 
specified in an indictment upon which an offendei has been 
convicted or their proceeds (r) A peison against whom an ajipli- 
cation foi an order of restitution is made is entitled to he hetiid in 
opposition (?) 

The court has a diseiotion as to whether oi not it will make the 
oidei (0, and if it refuses to make it the title (if any) of the proso- 
cutoi to the goods is not affected by such refusal (a) 

An order may be made for the lestitution of the proceeds of the 
stolen goods to the prosecutor, if such pi ocecds ai o in the hands of 
the convict or of an agent for him (6) 

If a peison is indicted for laiceny and outlawed an order of 
restitution may be made(0 


by falae pretencos, but the evidence bHowb that the oiTenco really amounted to 
larceny, an order of reHtihih<»n can be made af^ainst an iniiocnnt holder for 
value, 8 PG jK v II alUr (1901), 6 .> J 1* 729, and p 702, post 
{<>) li V (Jeortfc (l^Ol), 05 J P 729, and we fie Vanttn, lix parte Saffei tf, 
[1699] 2 Q B 619 

(;>) See Sale of Goods Act, 1H9J (50 &, 57 Yiot c 71), s. 21, and title Sai.is 
OP Goons 

(a) It cannot l>e mode ngaiust a poTson who his jiaitcd will >ho /ii^oods, even 
witn notice of the larceny {Ilnrviood v Smith (1786), 2 Term Jhp 7o0, Pt/mowf 
V (1880), 18 Q 11 D 322 311, 0 A) 

(r) Ji V Loudon CvrjMiratvm (1858), E B & 11 509, S 0, ^ V 7'<rrrr, 8 
CJcv, 0 0 344 If in the pobsession of a thud j>piroti the goods oimht ti; be 
produced and identified liefoiG an order IS made (/f v A/erA/m (16 > 0 ), o C'ox, (J •’ 
216, li V Uddemih (1873), 12 Cox. C (J a94, 11 v 6mitA(1673), 12 Cox, C U 
697 , 11 V, lord (1869), 11 Cox, C C 320) 

(•) R ▼ Macklin, eupra 

(IJ yilmoni V Bentley eupra, at p 327 

(a) Scatteryood V SyfieaUt (1850), 15 Q. B 506, Vtimont y Bentley, eupra Tn 
this case the court wmch tnod the prisoner had refused to make an order of 
restitutaoD 

(5) See the definition of i‘ property ” m the Larteny Act, 1861 (24 & 25 Virt 
& 96), s 1 (p 084, ante) , IL v Powell (1636), 7 0 & P 640 If the pioceeds are 
in the hancM of au innocent third party who holds them for value an ordnr of 
restitutioa oufrht nut to be made as regards such proceeds (Lindsay v Candy 
(1876), 1 d B 1) 318 The judgment in this case was reversed on appeal 
Ul878)3App Cas 459), but not on thu jiomt), see also A v Juettcee oj CintrO 
Criminal Court (1886), 17 a B D 598, 18 0. B D 314, 0 A , and A v LUtoU 
(1008) 1 Or App Bep 15 

(c) The outlawry for felony bang e^ivalent to a conviction (1 Hale, P 0 
545, 2 Hawk P C, c 48, 8 22) This is not bo if the outln.m is for mis* 
demeanour (R v Tipptd (1689), 2 Salk 494) But outlawry is practical] v 
obsolete, see p 431, ante It appears that an order of restitution cannoii be 
made is favour of an alien enenyr (Bro Abr tit Restitution, 35} 
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A pri'-on againsii whom an order of restitution is made has no 
right of appeal against it to the Court of Criminal Appeal (d). 

1372 If any person is convicted m any eouit of feloniously 
til) ing or fraudulently obtaining any goods and chattels, and it 
.ippears to llie couit that the same have been pawned with a 
]).iwnbrolier, the couit on pi oof of the ownership of the goods may, 
if it thinks fit, order the dehveiy thereof to the owner, eithei on 
payment to the pawnbroker of the amount of the loan, or of any 
pait thereof, oi without such payment, as to the court, accordmg to 
the conduct of the owner and the other circumstances of the case, 
seems just and fitting (c) 

1373 Wlnro a piisoner is convicted of laiceny or any other 
offence which includes the stealing of any piopeity, and it appears 
liy the evidence that the prisoner has sold the stolon jiroperty to 
a pc son who has liad no knowledge that the same was stolen, 
and that any moneys have been taken fiom the prisoner on his 
apprehension, the coiut may, on the application of such purchaser 
and on the lostitutiou of tlie stolen property to ihe prosecutor, 
oidc that out of buch inonoys a sum not exceeding the amount of 
the jiroceods of the sale be dchveied to the puichasei (/) 

The couit of tiial may, upon the application of any person 
aggiievod, and immediately alter the conviition of any poison foi 
felonV, award any sum of money, not exfoedmg 1*100, by way 
of satisfaction or corapeusation for any loss of piopeity suffcied by 
the uppheiint thiough or by means of the felony The amount so 
awaided is to be deemed a judgment debt duo to the person 
entitled to locoive it fium the convict, and may bo oidered to be 
paid out of any moneys taken fiom the convict on hisappiehension, 
oi may be enfoicod in the batne way as a judciment oi oidcr of any 
couit foi tlio payment of nn> costs in iny civil action oi pioceeding 
may foi the time being bo enforced (^/) 

Sect 2 —Ohiami ng Pi ojiei tyhy Fi a ud. 

1374 If a person obtains the piopeity of another by baud in 
such ciicuiubtances that the ownership of the property passes to 


(i) H V hUtotf, fl'MlS] 2KB 452, 0 0 A Noi is thero an appeal to 
any oth«>i court altuough li the oidor has been made at qnirtei sessions it cun, 
if WTongh ipade, lo quashed by reriutrari As to the suspension of the 
operation of an aider of ro'^tituhon pending on ajipeal by the convict and 
the powei of the Court of Oi immol Appeal to rcscikd or vary such order if the 
appeal us afiowed, ste p 4J7 ante 

(e) Puwiibiokors Act, 1S72 (dSASSYict c 93), s 30(2) As regard goods 

obtnmnd by fr md tins provision must be read subject to the Sale of Goods Act, 
J,893 « 57 Yict c 71), e 24 (2), p 686, ante The discretionary power 

given by the T twnbrokers Act, 1S72 (35 & 36 Vict a 93), s 30, to make a 
loetituttonordei conditioinl upon the whole or port ol a pawmbrokOT's advance 
being repaid to lam only applies whore the pledge is for a sum not exceeding 
ilO, see 8.10 of that Act And see title Pawnbrokfiis akd Plbdols 

(f) CnmUtUil Law Amendment Act,'1867 (30 A 31 Yict. c 36), s 9 

(o) Fojfeitnte Act, 187o (38 & 84 Viot c 23), s i, msa It v /oirfl (1870X 
ti Cox. com. 
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such person with the consent o{ the owner, this does not oonstitute 
larceny (h), nor at common law does it constitute a criminal offence 
at all, unless it amounts to a cheat or a forgery (0 

Sub-Seot 1 —Common Law Cheat 


Bacnas, 
Obtalnfaii 
Propertv 
hf Frtodr 


1375 Obtaining the propeity of another b} baud does not ciuaUng 
amount to a cheat at common law unless it is efieuled bv a deceitful 
and illegal practice, not amounting to felony, which duo(tl;y affects 
or may affect the public (k), and the contrivance used must be of 


{h) See 2 East, P 0 816, It v Pr j are (1868), L 11 1 0 (1 E loU , aiul p 638, 
a»/e If t]io owner is tnckcd by a peison into parting with the }>oss(ihHi()n oi 
tempoiur) use of projieity, and toe person approptuilos tho propeity to lus own 
use witlf a dishonest mind, such person is guilty of 1 ineiij (A’ v Kuvutf [1892] 
2 Q B 312, 0 C R , P y Bucknmter (1887), 20 U B D 182, OCR; 
B by a mistake, induced in consi^quente of the fiaud of A, believes that 
A IS C, and B , acting under this liehof, enters into a coutiact wiUi A and 
delivers goods to him m tho hehef that he is 0 As B noi oi intendod to contract 
with A , the property docs not puss to A , and if A appropiiatos tlio gooils, ho is 
guilty of Luceny {Candy v Lmdbay (I87b), 3 App Cos 439) If a sonant or 
agent with only a limited authority to disposooi propeity is induced by fiaud 
to part with the pro})oit\ m a case to wluch his nuthonty does not extoiid the 
piuperty does not pass and tho poison who so obtains it is guilty of laireny {R v 
lAingstrteth (1826), 1 Mood 0 C 137), see Ojaanheinur v Ftazer, [1907] 
2 K B 50, C A. 

(i) As to the distimtiou bitween a cheat and a forgoiy at common law, see R 
V ITard (1727), 2 btra 717 

(1) 2 PI.i8t, P 0 816, R y [1905] 2 K B 730, at p 745 At 

couimun law fi lud, ‘'to bo indu table, must be uuch a ono as aflecls the 
pubhe, os if a man uses false weights and moasuios, and sells by thorn to all 
01 many of his customers, ot uses thorn in the general <>oaise of dealing, so if 
a man defrauds iiiotiier under false tokens, so if thero be a cousjiiratyy to 
cheat” (R y inmit/y (1761), 2 Buir 1125, per Lord MansiJL rn, <JJ, at 
p 1127, and see A v Pousi; (1789),3 Term Rep 08, per Buum, J , ut p 104, 
/i V lAira (1796), 6 Teim Ilep 56o) The following aio iiistancos of cboats 
indictable at couiinon law —Piepaiing false oviduuie (A i Vreonre, [1891] 
1 U B 360, 0 G R), making other duuitful contiiyanc<'to intorfoie with 
the a dm inistration of justice (2 East, 1* 0 821, Omeahf Neu’ell (1807), 
SEast, 3o4), selling unwholesome provifttous (A v Trtevee (1706), 2 East, 
P 0 821, A V Ihion (1814), 3 M & K 11, A v MacAorfy (1705), 2 Ld 
Rajrm 1170, .3 W Itaym 525), uon-iufounting or false accounting by i pu bin 
oiBcer (A v Rnnbndi/e (1783J, 22 Statu Tr 1 , A v Commtnge (1696), 6 Mod 
Rep 179, A y Jlf«rttn(1809), 2Carap 26S), fraudulont'onlistmont by an appren¬ 
tice (A. y Jones (1777), 1 Leach, 174), Iraiidulentpiotondirg to have power to 
discharge a soldier and taking money todisdmigu him (A v herleeled {lh21), 
Lat 202), usingfalse weights oi measures or tokens, or niai ks of a public natin o, 

( intting a false mark or token on an article to inako it apn(>ar to lie gomnno 
A y Close (1858), Dears & B 460), playing with false dice {Maddork^s Case 
1619), 2 Roll Rep 107, 2 East, P 0 820), conspuacy to defraud (A v 
Orhelt (1703), 6 Mod Hom 42, 2 East, P 0 823), obtaining a paiffliort from 
the Foreign OlBto by falw representations (A v BratUford, [1905) 2 KB 
730) Some of ibe cheats which were indictable at oommou law are now irjodo 
statutory offences (see Qanung Act, 1845 (8 & 9 Vict o 109), s 17, Fm*' ^^ts 
Copyngut Act, 1862 (25 & 26 Vict o 68), s 7, Falsification of Accounts Act, 
1875 (38 & 39 Vict o. 24), s 1, Admiralty Powers etc. Act, 1865 (28 A 29 VnA 
c 124). s 6, of Fom and Drugs Act, 1875 (38 A 39 Yiot c 63), pb % 4, 
Weights and Measures Act, 1678 (41 A 42 Viot c. 49), s 25, (rovemment 
Annmties Act, 1882(45 & 46 YIrt c 51), ss 11, 12, Hotchandise Marks A^, 
1887 (50 & 51 VicL c 28), 8 2, Weights and Measures Act, 1889 (52 & 53 Vict 
c 21), B Zl (see a 33), Inland Revenue Regulation Act, 1890 (53 A 54 Vict 
c. 211 s. 12, Police Act, 1890 (53 & 54 Vict o 46), s 9, Markrts and Fa»re 
(Weighing of Cattle) Act, 1891 (54 A 55 Vict c tO), s 3, Anchors and Cham 
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Bueh a character that common prudence and caution are not 
bufficioiit security against a person being defrauded thereby (Q. 

A mere piivate cheat or imposition, even if accompanied by a 
f.ilso aihimation, is not indictable as a cheat at common la^, if no 
faJ'^e token is used (m) And even the use of a false token or of a 
forged document does not amount to a cheat at common law, unless 
some property is obt.uned by means of such use (n) A common 
law cheat is a misdemeanour 

The punishment is imprisonment for a term not exceeding two 
years with or without bard labour, or a fine with or without 
imprisonment (o) 

Sub-Skt 2 — Fal$e PrelenceB 

I 

1376 13y statute ( p) it is a misdemeanour for a poison by anj false 
pietonce to olitain from another any chattel, money, or valuable 
socuiily With intent to defraud {q) 


Cables Act, 1899 (62 &. 63 Vu t < 23), as 13—Ifa) As to fraudulent enlistment, 
see Aimy Act, 1881 (44 A 45 Vict c 68 ), ss 9(>, 99) Misconduct on the pait 
of a ])iil)lic oilicor m performiDg a statutoiy duty is not indictable when 
th') statute imi)using the duty piovidoa other remedies {It T Uall, [1891] 
1 (1 h 747) 

(A 1 Hawk P 0, c 23, B 1, and see It v Jones (1703), 1 Silk 379, 
B V NehuJimd), 1 Balk 161, It v ]\ heatli/(llbl), 2 Hurr ll2o, at pp 
1127, 1129 

( 7 / 1 ) It V PiiJney (1733), 2 East, P 0 818, Jt v 11/i tat It/ (1761), 2 Burr 
1126 

(«) See R, V IlamtKon, [1901] 1 K B 710, 0 C B A foigory it common 
law IS only indictable as a cheat at common law, a hen some pcisou is actually 
prejudued (A t irar<i(l727), 2 Stia 747) 

(<>) Oiiminal Procodme Act, 1851 (14 & 15 V«t c 1001, s 29, koo It v 
IJamtUon, [1901] 1KB 740, 0 C 11 The oilince is tiiablo at quuitor 
BOBsiona 

(p) Larceny Act, 1861 (24 & 25 Vi(t 0 9(i), a 88 

( 7 ) The hist statute against ialso jirotoiK os was the stilt (1541) 33 Ilcn 8 , c 1, 
which mode it an oiteuce for an> person falsely and deceitfully to obhun or get 
into his hands or possession any mono}, goods, chattels, jewels, or other things 
of any other person by colour and means of a false token or countoifeit letter 
made in any olhor man’s name 'J'his statute was extended by the stat (1767) 
30 Oeo 2, G 24, s 1, which made it on oilenoo knowingly and designediv, by falso 
piotouoes, to obtain money, goods, wares or merchandises, with intent to cheat 
or dehaiid any person of the same The stat (17o7) 30 Goo 2 , c 24, s 1, was 
oxteiidcHl bv tno stat (1812) 52 Geo 3, 0 64, a l, 8 o as tc include the obtaining of 
any bond, bill of exchange, bank note, pronussury note, or other socunty for 
the pajuient of money, or any wan ant 01 order for the payment of money or 
dekyery or transfer of goods or othoi valuable thing These three statutes were 
repealed by stat (1827) 7 & 8 Gteo 4, o 27, and thoir place was taken by stat 
(1827) 7 A 8 Geo 4, Cw 29, s 53, which provided thd e\eiy person who should, 
by any fidso pretences, obtain from any other person any chattel, money, or 
valuable eecuiity with intent to cheat or defraud any iierson of the some, should 
be guilty of a misdemeanour Under the stat H827) 7 A 8 Goo 4, c 29, it was 
fonnerfy neccesarv to allege m on indictment for false pretences an intent to 
aeftwud some paitioular person, but tlue was made unnecessaw by the Oriminal 
Procedure Act 16*1 (14 & 15 Tict c 100), e 8 , whidi made it sufhoient to 
allege simply an intent to defraud The provisions of stat (1827) 7 A 8 Geo 4, 0 
29, B. 63, suduitbe Crimiiul Procedure Act, 1851 (14 A15 Vict 0 1001, s 8 , wore 
repealed by stat. (1861) 24 A 25 Ylct,.& 95, and were re-enaoted by the Larceny 
Aok 1861 (24 A 26 Vict c 99), s 88 , with some alterataone and additione 
worn " cheat ^ was omitted from the phrase " with intent to cheat or defraud,'* 
beoauae it meana the same as " defraud" and la therefore unneoeasary (see 
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The panifihmeat for the offence is penal seivitiide for not more Sicrr.S, 
than five or for not less than three years, or impusonment ^’ith or 
without hard labour for not more than two years (i) 

1377 A person who, by any fraud or unla\\ful device or ill- ^ 
practice (1) in playing at or with cards, dice, tables, or other game, monoy"fto. 
or (2) in bearing a part in the stakes, wagers, or adventures, or i>y friind 
(3) in betting on the sides or hands of those that play, or (4) m 
wagering on the event of any game, spoit, pastime or other exercise, 
wins fiom any other person to himself oi to any othei or others 
any sum of money or valuable thing, is by statute to be deeraod 
guilty of obtaining such money or valuable thing with intent to 
defiaud such peisons(«) 

R V (18<)9), Bell, C 0 lKl,atp 185) A pi ovibo wns added, making it 

unnocebsary to allege any oaiioibhip of the chattel, luoiiev, oi valuable HOcinity 
(IjaroenyAct, 1861 (J4 & 25 Vict c 90), fl 8S) This londoie obsolete the caw's 
ot It V Norton (IOjS) S 0 & P 190 , R v Marttn (18J8) 8 Ad A El 481 , 

StU V R (1853), I E & B 55t3 A set turn (s 89) was also added, which 
extends the morning of the word “ ubtum ’’, it ptovidos that a peistm who, by 
any fulhO pretences, causes or procures any money to be paid, ui an} (hiittol oi 
valuable secuiity to bo dolivoied to any other poison for the use or heiieht', or 
on account ot the peison making the f iKo pretences, or of any other jaraon, with 
intent to defraud, is to bo tleenicd to have obtained such money etc within the 
meaiung of s 88, s 89 renders obsolete the lases of It y Wuivll (1829), 1 
Mood C C 224 (where it was hold that ubtniniiig cudit in account b} a false 
pretence vv.i8 not w thin the stat (1827) 7 & 8 Goo 4, c 29, s 63), It v (iarrett 
(1853), Hours (' C 2,32 (where it was htld that under the stat 7 & 8 Geo 4, 
c 29, 8 53, the obtaining must be by the person who made the false pretence 
OI his agent), R v Martin (1859), 1 P & P 601 (whore, bv a false inetonce 
made to 13, \ obtained the doliyory to C of ooitain goods which he sold to C , 
and for which he locoivtd pa>ment from (', ind it was bold that A could not 
be found giulty of an indictment under tiio slat (1827) 7 A 8 Geo 4, c 29, of 
obtoiniiig “^he goods fiom B by false protoncc's (see Greaves, Criminal Law 
Consolidation Aeto, 2nd ed , 177) Except on points to whie i these alterations 
and idditions apnl}, the decisions on the stat (1827) 7 A 8 i oo 4, o 29, s 53, 
as amended b} the Criminal I'roiodure Act, 1851 (14 & 15 Vict c 100), ss 8, 

12 , 'lie authorities on the present law The decisions on the statutes bofuro 
stat (1827) 7 A 8 Goo 4, c 29, lie somotimos now quoted as antliorities, but 
are to be used witb laiition owing 1o the difference in language iwtweun those 
statutes and the statutes now in force (see A y Bouen (1849), 1 3 G 13 790, 
per Dbnmaw, C J , at p 794, commenting on A v Hendetaan (1841), 2 Mfwd 
0 C !92' 

(r) Larceny Act, 1861 (24 & 25 Viot c 96), s 88, Penal Servitude Act, 1891 
tM & 65 Vict c 69), s 1 Either in heu of or in addition to the penal servitude 
a fine may be imposed, and the offeudf r may be loquncd to enter into his own 
recognisances and to find suieties, both or either, for keeping the peace and 
being of good behaviour (Tmneny Act, 1861 (24 & 26 Vict c %), 8 117) A 
previous conviction for any other enme before the commission of the ufienc/ of 
obtaining property by false pretences is not a matter which (»in be allege d lu 
an indictment for false pretences (27 v //orn (1883), 15 Cox, 0 C 205, C u It ]. 

The offence is tiublo at ciuarter sessions 

(a) Gaming Act, lol5 (8 A 8 Vict c 109), s 17 “ Tables," it sec'ins, mej^s 

the game of backgammon (Bailey’s English Dictionary, tub loce “back- 
gammon ’’) It is not necess^ to state in the indictment to whom the eum 
ot money or valuable thing belongs v Moaa (1856), Dears & b 104, per 
Pollock, 0 B , at p 108) An omission to statesubh ownership is at all events 
cured by verdict (E v Moaa, aupra, per Erle, J , atjp 109) The inateml part 
of the indictment in that case was as foUows That W M on the of 
in the year of our Lord by fraud, unlawful device and ill prActiee 
in playing at and with cards, nqlawfatlv did win from one HP B to a oertato 
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PropcTtv 
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1878 Bveryone is by s^tute guilty of an indictable mis* 
demeanour (0 who (1) pretends to exercise or nse any kmd of 
witebfiaft, sorcery, enchuntment, or conjuration , or (2) undertakes 
to toll fortunes, or (3) pretends from skill or knowledge m any 
occult or crafty science to discover where and in what manner any 
goods or chattels, supposed to have been stolen or lost, may be found 

The punishment for this ofience is imprisonment for a year 
without hard labour (u) 

1379 A person is by statute guilty of a misdemeanour (a) who, 
with intent to defraud or injure any other person by any false 
pietence, fraudulently causes or induces any other person to execute, 
make, accept, indoise, or destroy the whole or any pait of aijj valu¬ 
able security oi to write, impioss, or afl&x his name or the name of 
any other poison, or of any company, fii m, or copartnership, or the 
seal of any body corpoiate, company, or society upon any paper or 
paicbment, in oidci that the same may be afterwards made or 
(oinorted into or used oi dealt with as a valuable seuuiity 

1380 If a person is tried on an indictment for the misdemeanour 
of obtaining pioperty by false pietcnces, and the evidence shows that 
liH ofTein 0 amounts to larceny, he may, nevertheless, be convicted 
of the nusdcmoanoui If, however, ho is tried for the mis- 
diimeanour, ho cannot afterwards bo prosecuted for laiceny on the 


poiBun whose name is to the jurors unknown, a cut fun Rnm of inonoy with 
lutoiit to (hint him, the said 11 F J3 of tlio samo ” It does not seem that 
the proviHiojm of s 88 of Uie Loroony Act, 1861 (24 & 25 Viot c 96), apply to 
Ibis indictiiiPiit It seoms, thoreforo, that lui allegation to detiaud a particular 
poison IS uu( (iHsaiy To oonstitutu the oifonco theie must ho fraud or un unliw- 
liil devicu oi ill piactice duimg the game etc , it is not suthoioiit, if fraud is 
losortod lo in order to induce the pioieciitor to pluv in the guino (12 v liailei/ 
(IHufl), 4 dox, 0. 0 390) It 18 not cleai whether it is noce«i<>ai} to allege m the 
indiotmout the name ot the game in tho coiuse of which the fiaud is used, but 
the evidence must show that theio was some " game, sport, pastimo, or exercise” 
pluYcd Tossing with unns, if not a game or sport, is a “ postimo or exercise ” 
witliui tho statute (12 v O'Counar (IbSl), 10 Cox, C 0 3, 0 0 E) Ahet 
over a conjuring tnck oi sleight of hand or oihei tuck is not within tho 
statute (12 v //itdson (IbbO), Boll, 0 0 263) If sevend poisons join together 
in a friudiilont design to cheat some other poison, as by inducing such person 
by fiaud to plav in a gome or by any other act which if done bj one peison is 
not within the statute, an indictment will lie against tho confederates for a 
QOnspiiacT to defraud (12 v Bailey (1850), 4 Cox, 0 0 390) 

(Q WiUhoiaft Act, 1735 (9 Geo 2, o 5), s 4 A person professing to tell 
fortunes ” to deceive or impose upon " an> peison is also punishable as a 
rogue and vagabond under the Yagroncy Act, 1824 (5 Geo 4, c 83), s 4 (see 
Penny v, //«wwh (1887), 18 Q B 478, Mowk v M*lUn (1677), 2 Ex IJ 268) 

{tS 'Witohi raft Act, 1735 (9 Goo 2, o fi), a 4 The offender may also be ordered 
by UM court before which he is tried to give sureties for good behaviour 
in sack sum and for such tune as the court may think projier, and il so 
ordered, may be impusoned unUl su<^ saretiea are given {Aid ) The offence 
iF, it seetna, tnable at quarter seenons 

(r) lATceny Act. 1861 (24 & 25 Yiot o 96), e 90 See B v Gordon (1889), 
2 i Q B. P. 3d4, 0 C R., 8 88 of the Larceny Act, 1681 (24 & 25 Yiot a 96), 
does not to an indictment (or tins offence, and it is necessary to name m 
such an inuiotnient the person whmn the defendant intended to defraud 
(Arcbbold, Orunuiel Pleading, 23ra ed, 617) In other respects muiatu 
mniandu the ludiotment wlU be in the same form ae an indictment for 
obtaining mon^ ito. by false pretences, see p 69i, ante. 
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same facts(j^) The resaUisthe same if the evidence shows that 

the offence amounted to some felony other than larceny (a). Obtihiittt 

Proputjf 

1381. The essential ingredients of the misdemeanour of obtaining by Fraud, 
goods etc by false pretences aie fom—there must be a false }.^ge,ith^of 
pretence made by the defendant to some other person, there must ihs oai.Beai 
be knowledge on the part of the defendant that the pietence was 
false, there must be an obtaining of money, or a chattel, or a 
valuable security, by means of such false pretences, and thoie must 
bo ail intent to defraud (b) 

The false pretence must be of a fact that exists or has evisted ; 
a pretence that something will be done oi will occur in the future 
IS not of itself sufiScient (c) 

{]/) Lai cot]} Act, ISCl (24 & 25 Vict c %), 8 88 , /f v Kuig (18‘>6), 00 
L J (q b ) 87, C C 1{ , [1897] 1 Q B 214,0 0 H , nu to tho dij1oit<U)o 
lietwoeu lartoiiy and obtaining by false piotonces, boo p 689, ante If tboTO la 
any doubt whether an oilenco iiiuoiintd to larceny ui false protnnroB, tho bettor 
oomso 18 to indict the offender foi false protoncoH, ns on an indictment for false 
pietcncoB the offender may be found guilty, if the false piotences are pioved, 
although the fmts amount to lariony, but on an indictment ior laueny the 
offender cannot be found guilty, if tho fuels amount tu false protonofa f)n 
an indictment foi false pietonces, it the facts show larceny, the defendant 
cannot be convicted, unless the allogod piotoneeRaiopiovod(A‘ v I/utmcT(H)bl), 

Le & Ca 476) 

(а) Ciinundl Proccduie Act, 1881 (14 & lo\wt t 100 ),b 12 ThoiourtmHy, 
if it thinks fit, in biuh a otiso discharge the jiuy, and duett tint tho dcroudant 
be indicted for tho felon \ 

(б) yi V A^jnnnU (1876), 2 Q B L 48, 0 A , at p 67 

(e) “ A nieie he about an exinting fact told lor a fiuudulent purpose ’’ is a false 
pretimce (A* y WooUry (1650), 1 l>on , 659, jrer ArjiFRSdN, 11, at p 664), see 
Summary Jurisdiction Act, 1699 (62 & 6J Yict c 22), s 3 Tne following are 
iiistauces of false statements or rejircncntations which havo been hold to lie 
protinecs of existing or past facts That the defendant had been intiasted by 
the Duke of 1j to tak(> some horses fiom licland to Lond >n and had been 
detained so long by contiurr winds that his mom y was spem ''/Z v V^Umenve 
(1778), J Term Rep, cited at p 104 , boo H v WUlot (1871), 12 Oox, 0 C 68, 

U C B). th it rme of the dofondaiita hud made a bet of 800 pruiiioas “ with a 
colonel of tho army then at Bath” that A B would run ton miles in on hoai 
{Young y li (1769), d Tonn Jhp 98), that the dofondnnt, a cirrier, had 
doliTered goods to the consiguro, who had given a niceipt for thorn, but that 
the defendiint had lost or misLiid tho loceipt (It v Anet/ (1801), 2 East, 30), 
that a oeitam documont was a lease for nine years of a oorUin house {li v Gtiihg 
(1848), 1 Oox, U C 249), that tho defendant had Mifficieot funds to pay a bill for 
£2,638 except sum of £100 (li y CVoss/ry (1817), 2 Mood &, U 17)$ thit 
the defendant was a einglo man and able to contract a valid maniage with the 
proeeoutiix., and was in a position to mumtain an action for broach of promise of 
maamage agBinst the prosecutrix (if v Cbpe/and (1642), Car &M 616), that 
the defendant was Mr H«(B v BloomfieUl {lBi.2), O&t AM 537), that the 
defendant wros a oiiptam ui the Dragoon Guards {R y Hamilton (1845), 1 Cox, 

C 0 244), that a dub for which the defendant was canvasoing was “a venr 
strong club ” and had £7,000 in the bank (if v Wel/man (1883), Dears 0 (5. 

188), that a customer for whom the defendant had agreed to make false tooth 
had refused to pay him any money on aocount (J2 v Jonet (1883), 6 Cox, 0 0 
467), that the aeiendant wanted some goods fot J S , who was a tjerson to whom 
the defen^nt *' durst trust £1,000 ” (£ y Arch/er (188(h, Dears C C 449), tiiat 
a house had been built on some land which the dnenilaut wished to mortgage 
(JB y ih<ryo»(18<i6),DearB &B. 11 J, that mortgaged prqiOTty was umneumbmid 
(J* T Meakm (1869), 11 Cox, 0 C 270, C C B , and see 12 v Sumpnn (1885), 

82 L T 772), that a £l note was a £5 note (B y Jeatop (1888), Dears ft B 412), 
that a * flash note” was a genuine note {R y. BW2«fl8M), cited at Dears ft B« 
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1382 An indictment for obtaining property by a false pretence 
mast allege that the defendant made a certam false pretence, and 


dO , It r Couhon (1850), 1 Den 592), that a worthless cherme or note was a 
\ iluablo sAounty {R v Douut/ (1808), 37 L J (m o) 62,0 0 K , J? v Haidttm 
(1874), L E 20 0 E 134, iZ V Jarman (1878), 14 Cox, 0 C 111, 0 0 E . 
hi o It V (1854), (> Cox, 0 C 311, and E v iraZnp (1870), 11 Cox, C C. 

047, C C E), that afoigod Older foi thepa;yuient of mone;^ wan genuine(E v 
J’rince (1868), L E 1 0 C E 150), that a person who lived in a latge house 
“ down the sheet,” and who had a daughter inanied some tune bock, h^ad been 
" at the defendant about some cat pot,” and had asked him to procure a piece of 
carpet {JR ▼ Biuvsidm (1800), B«H, C C 282), that the delendant was authonsed 
to Older linen on liehalf of a hospital (E v /'VonA/in (18M), 41' &F 94), that 
the defendant had power to biiiig bark the piosecutiix's husband, who had 
deserted htr (E v (1865), Lo A Ca 602), that the defendant (o'uld com- 
muuicato with the spirits ot the dead (E v Lavmence (1877), 16 L T 404), that 
the dofindint was laiijing on a himd fide business, or a hona Jidt extensive 
bustiKSS (E V Ctuh (1808), 11 Cox, (M'' 85, C C E , E v Cooper (1877), 2 
a U D olO, 0 C K , E V King, [1897] 1 U B 214, 0 C E , E v Rhodut, 
118091 1 Q B 77, C 0 E, and see E v Itandell (1887), 16 Cox, C 0 ddo, 
C C B), that a paitioulax amount ot money was owing from the pi osecutor (or 
soinooue else) to the dofondant (or sonieono else) (E v Wmillei/ (1850), 1 Den 
o50 , E V honaid (1818), 1 Den 304, E v /#or»p« (1850), 2 Don oO, E v 
irUilull (1798), 2 East. P 0 810 , E v Taylor (1883), 1,> Cor 0 C 205 , but 
sou E v Ooiei (18u5), Dc'ais 0 C 450) , that the deteudant had done work 
whuh ho hid not iIoiio {It v Rigby {\8ti6), 7 Cox, C C 507, It v TIuniei 
10Cox, C 042, C 0 E), that a gieater weight of ^oflo had hern 
led than was iutuuUytho case (E v AnyZeton (1855), Doirs 0 G 370, 515), 
Utut doluiidunt was eollccting information for a now diiertorv which W A Co 
wore getting up (E v /ipefrf (1881), 15 Oor, 0 0 24,0 C E ) that defendant 
had got u cairiiigu and pin and expected it down “that day or the next ” and 
thit he hud a largo piopoitj abiuAtl (E v Ilowarth (1870), 11 Cox, 0 0 588, 
C C E) Seo also E v i*aviE«r (1908), 25 T L E 191, C 0 A , where the 
iulho piotonco was that prisons could earn muuoybi writing Main cases of false 
putt IK OH anuo when u contiactis enteiod into in conbrqunice of the false 
]iif‘teiKe(E V heiiitck(l8id), 5 Q B 49 E v ylsfcr/c»/(183.)), 7 (5 AP 191, 
It V AhlmU (1817), 1 Den 273 E v /'arA (1847), 1 Den 270, It v GailieL 
(1847) iDeu 270 It v O’rsi (1800) Boll, C C 208, E v Jl/arOn (1807), L E 
1 C C E oOl Mere coiiimoiid.ition, however extiavagaut, of an article 01 of a 
buMuessoQeiodior sole lb not a false pretence (see E v E/yau(l85T), Dears &B 
26 j , E \ irtEiamaon (1809), 11 Cox C 0 328, E v £«««? p867), 10 Cox, 
(' C 374) lb IS (iuuhtful, however, whether these cases ore now of any authority, 
see 2 Eusboll on Ciimes, 0th od,498, and E v Lewis (1^09), 11 Cox, 0 C 
491 A luibbtatemeut of fact as to the quality or weight of goods may 
amount toalalboprutenco (E v-drd/ey (1871), 40 L J (m c)85, C 0 E.,E v 
Foatei (1877), 2 Q IJ D 301, 0 0 U , E > Kenritk tupru, R v b/terwood 
(1857), Dr'us All 261, It v Em (1804), I o A Ca 418, It v Dundaa (1853), 

0 Cox, C 0 J80, E. V Suter (1807), 10 Cox, 0, C 577, 0 0 E , ii v Hall 

(1842). Coi A M 249, E v (1844), 1 Cox, C C 83, E v EoebucL 

(1856), Dears A B 24) The decisions to the contiai} effect of LordELLEK- 
BOKOUOK C J , in E \ Pywtll 1810), 1 !8taik 402,fand of Dit-j i-xtiai.k, J , m 
E V Oodrinyton (1825), 1 0 A P 001, ore nut now authontns (see E t 
Kewndt (1813), 5Q B 49, at p 61, E v llatif (1841), 1 Cox, 0 0 101, at 
p 102, E \ /Mrs (1848) 3 Cox, C C 201) Tho false pretence may be by 
conduit with or without tho use of any spoken or wntten words {It v Barnard 
(iS37), 7 0 A P 781. E V Ston/ (1806), Euas A Ey 81, E t Jackson (1613), 

3 Camp. 370, E v imtA (1807), Boss & By 127, E > (?om (I860}, Bell, C 6 

208, E ▼ /AuMtoft (1874), L E. 2 C 0 E 1.J4 , E v Murphy (1876), 13 Cox, 
C 0 298, 0 0 E (ir»( It y Bull (1877), 13 Cox, C 0 608, 0 C R . E v 
Jarman (1878), 14 Oox, 0 C 111, 0 a B , E v Hunter (1867), 10 Cox, 0 0 
612, C 0 E., E V Poiull , 1884), IS Cox, 0 0 668, C 0 E., E v Sampson 
(1885), 49 J P. 807, 0 0. E ) But there must be some deceit spoken, wntten 
or acted, to copsbtuto a false pretence (see E ▼ Jones, [1898] 1 Q B 119, 
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must expressly allege that the pietesoe ^as false (d); it must set 
out the false pretence sufficiently (e) It is sufficient, if the effect 
of the pretence is set out, it is not necessaiy to slate tho words 
actually used (/) 


C. C B ) A promise to do something in the futuie (r v n promise to pay 
for goods on delivery) is not a false pretence (if v Hull (18J1), lluss & B\. 463, 
It T Surrou>$ (1869), 11 Cox, 0 0 258, 0 0 E , if v WWiman (1879), 
14 Cox, 0 0 179, A V Johnaton (1842), 2 Mood 0 0 254) In if T. 
Douglas (16d6), 1 Mood 0 0 462, an indiotineut alleging as a false pretenos 
that the defendant would tell the proseoutor where teitain horses ffiat had 
stiayed were, if the pioseeutor would give defendant a sovereign, was hold 
to be bad, the indictment ought to have alleged os the folse pretence that 
the defendant knew wheie the horses were, see if v ief (186i), Le ft Oa 309 
(where if was hold that a statement that tbo defendant “ n as going to pay *’ or 
“ had got to pay his rent" was not a false pietonce of an existing fact), 
compare if v llenahaw (1861), Le ft Ca 444, R v Johnston, smira} 
But if a misTopiesentation of an e\]stiiig or post fact is accom|uimed oy a 
piomise, the promise does not prevent the misiepieseiitution from being a false 
piotcnce (if V (1858), Deais ftlt 449, if v II Mf (1858), Denis & 13 575, 
if V ifafra (1848), 3 Cox, 0 C SOI. if V t/enmaon (1862), Lo & Oa 157) A 
repiosentation may bo future in form, but may none the less be a reprosontatiou 
os to an existing fact, rq,a. stulemeiit that a cheque would be paid on pn’semta- 
tion IB a statement as to an evistuig fact and amounts to a iiquosentation that 
the cheque 18 a good one (if v (18 iM), 1 F ft F 3o5, and see if v. 

i/azefton (1874), li B 20 OK 131 if v Gfiffa (I8 (jo), U ft Ca 602) In 
if V Gordon (IbSU), 23 (1 It D 3'j1, C C B , it was held that a representation 
that “the deiendant w 18 prepared to ]uiv to the prosecutoi £100” was a talse 
pietouce of an existing fact, aid see if v t/ufoiaton (1812), 2 Mood C C 

251 

^(f) The following is the form of nu indictniout for false metouces "Tho 
J urois lor our lord the Xmg upon their outh pioseut that A 13 [on the — 

day of-in the }oir of Uur LoidJ uiiluwiully (knowingly and debiguedly] 

did falsely pretoud to C D that ho the buid A li was then m the employ of 
E F by me uis of which said false pieteiices tho said A B did then unlawfully 
obtain from the suid 0 D monej to the amount ot £1 with lutoiit to defraud 
whereas in tiuth and in fact the said A 13 was not then in the employ of the 
saidE F as ho tho said A 13 at tho time when he did so dsely piotcnd as 
aforesaid well knew ” Tho woids “knuwiugly and designedly " aie not essential, 
an indictment without an allegation of knuwJcHlge that the pietoncos are false is 
cured b} verdict (/f v i/oiawi (1819), 13 Q, J3 790 Quaere whether to allege 
that the defendant did ftlunwve'y jtreteud makes the indictment bad (/f v. 
Waihvr (1834\ 0 (3 ft F l»a7) 

(e) R V Aiiiaow (1788) 2TennBep 5bl, B v Oafea’(186o), Deais C 0 459, 
if V ffauhaw (1861), Le ft Ca 444, see if v Aircy (1801), 2 East, 30 An 
indictment which omits to set out tho naiticiJar false pietonce alleged is b.i<l, 
if the objection is taken before \eiuict, but if no such objection is taken 
and there is a verdict of guilty on such un indictmoiit, the defect is run d by 
verdict (B v Goldsmith (HI3), h B 2 0 0 R 74 , see i/eymann v if (1873), 
L B. 8 Q. 13 102) It IB not necessary to sot out the fmse pretences m an 
indictment for a conspira^ to obtain by false pretences (R v QiU (1818), 
2 B & Aid 204) or for receiving goods obtained by false i>ret«ncn8 (Tai/for 
V R , [1895] 1 Q. B 23 An allegation that A and B made a cortain false 
pretence u satisfactonly proved if it is shown that A and B wore acting 
together m a fraudulent design, and that A , m tho alisenoe of B , made the 
alleged pretences (H v Ktiitgan (ISOi), 9 Cox, 0 C 441, 0 C R , R‘W. 
3/v/and(l843), 2 Mood C C 276) As to false pretences by an agent, see if r. 
Boyd (1851), 6 Cox, 0 0 502, if V Bute/icr (1838), Bell, 0 0.6 

(/) R Y Scott (1832), 2 Bus^l on Crimes, 6th ed , 632 If tho false pretence 
relates to a wntten instrument, the instrument must be sufficiently described, 
but it IS not necessary to set out the mstniment (R v Couleon (18o0), 1 Den 
592, R V Brown (1817), 2 Cox, C C 348, but see if v Wickham (1839), 
10 Ad ft El. 34) 


Obtafadm 

PrqiMitr 

byFnnd. 
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Bmf. t The false pretence must be proved as it is laid m the 
Obtaining indictment, and if there is a snbstantial variance between the 
PnpertF pretence laid and that proved, there can be no conviction (^)t 

b yl^ ud. fj'he indictment must mention or describe the person to whom 
it IS alleged that the defendant made a false pretence, and must 
name the person fiom whom the property was obtained by means 
of such false pretence Qi) It must allege, and the evidence must 

( 7 ) i? T rieafow (1806), 1 Camp 494 (where the pretence laid waa that the 
** dofendaot had paid ” a sum of money into the Bank of England and the 
statement proved waa that “ the money had been paid at the bank” , and the 
variance was held to be fatal) , Jt r Buicher (1858), Bell, 0 0 6 (where the 
pretence allegefl m ub that the defendant waa sent by A B and 0 D to receive 
moneys payable to thorn and tlie pretence proved was a representation by a boy, 
an mnoK'itt agent of the defendant, that he (the boy) had authonty to receive 
the moneys, and the conviction was quubhed), Jl v Bat/ft/ (185J), 6 Cox, 0 0 
20 (wIk 10 the pi oh nee laid was that the defundaut had bwn to 11 on behalf of 
X Y , and huu soiyed a coitam order of affiliation on 8 T , and the pretence 

E loved was that the defendant had been with the oidei to II to seive b T , and 
ad left it With 8 T’a Inndloid, as S T was out, and it waa held that the 
\uiiancQ was f ifal and that theie wus no power to amend the indictment iimler 
the Ciiminal Piofodure Act, 16 j 1 ( 1 1A 1,) Vict ( 100 ), s \ , It v ffarf(1841J, 
1 Cot, C 0 101 (whoiothe pioUnco laid wis that certain lioises belonged to 
a family iiamtd li that lived iit 8 , and that Mi E was dead, and the pietcnce 
piovcd was I hit the fumilv lived two miles liom 8 , and that iho elder uiuniber 
of the family w is dead, and it was held that tho viiiiuin 0 w as 1 ilal) Vi v liulmer 
(186‘i), ije iS. Ca 476 (whore the pretence laid was that tho doit lulant w is the 
hoivant of aueisoii namud Hardman, and tho prutomo proved wus that the defen¬ 
dant was the sirvaut of a porson named Harding, and tlie conviction was 
quashed , it m ems that this was n case which could have beoii cured b> amend 
iiienf, tint no appluution to amend ttj)|)ears to have boon made (see 2 Bussell on 
Crimes, 0 th cd , 542) In B v (Wmri ( 1801 ), .1 E X F 101 , the defendant wus 
allegetl to have pietonded that a certain part el contained all tho lettcia wutten 
from tho pioseiutiix to the defendant, and it was held that this allegation was 
snUiciontly piuvcd, aUbengli it was sliuw'n that sumo of the lotteis had been 
doBtroyed by the pioseciitiix In A’v KtaUi/(^851), 2 Don 6 S, the indictment 
Bllegta that cut 1111 iaUo piolunces weru made to B and others, and it was 
shown tliut tlie piotoncos were made tu B alone, and it wis held th it theio was 
no variance If the lalso piutence u> contained m a written document, the 
document must he piudined 01 its non-production accoiiuttd foi , if it is proved 
to ho lost, -.ceoiid uy ovidouco of its coiiientscin liegiven (A v C/iailwitk{li3dd), 
6 0 & I’ 161) It a defendant otall} made the protoncoe alleged in the indict 
nient, evidence of such oral pietences can bo given, although for tho purpose of 
canving out tho fniud a deed was aftciwaids ciitoicd into and the deed alleged 
a con^'idniatiou toi xniitiiig with tho money diffuiont fioin that contained m the 
oral picieiuos {It v Atiaiiteim (1845), 2 Mood O O 268) 

(A) It thoro IS no avoiment of any jierson to whom the false pretence was 
made and fiom whom tho piopeity w>is obtamed, themdictment is bad (if v 
2 Q. B 173,(' CBl Jtut it is sulhcioiit to nvei that the pretence 
was made to ‘ thesnbjiots of Jlis Majesty tho luiu;”(fl v btiieilock, [1891] 
2 Q B 760, C O 11 ) It 18 not lien bsaiy to allege orto prove that the pi eteuio 
was made the person from whom tho proiiei tv was obtained (if v Broum. (1647), 
2 Gox, 0. 346, wbeie It v 2'uUy (1640), 9 C & JP 227, was doubted, see 

also if. V. IkiU (1813), 1 Cor A' Kir 24Q1 If the pretence is made to some 
a^her pemon than the one from whom tne propeity is obtained, it must be 
pioved that the pieteuco opuiated upon the uund of the person from whom the 
property was obtained {It v BuUker, wpra, WiiiiAHB, J , at p 191 As to a 
pretence made to a sorirant or agent, see if v. Douglaat (1808), 1 Camp 212 , 
An allegatKm^thivt piopeity was obt^ed from the prosecutor is proved by 
•vndonoe showing that it w is obtaihed from his agent (& v Moaeley (1661X 
Ije Oa 92) An allegation that a false pretence was made to A B (the 
secretory of a fhendlv souetj), and that by means of this false nretence mosej 
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establish, that the defendant by means of the alleged false pre- »*(>*• 
tences, unlawfully obtamed either a chattel, money, or valuable Obtatntof 
securify, as the case may be (0, which must be sufSoiently PnKPWty 
described (A), but it is not necessary to allege any ownership byPranC 
thereof (0* 

It IS not necessary to allege that the alleged false pretence was 
made with the intention oi obtaining the propeity which was 
obtamed, or to show how the false pretence was calculated to effect 
or had effected the obtaining of the property, or to state that there 
was no pretence besides the one or moie chaiged, but the evidence 
must show that the false pretence was made ioi the purpose of 

obtaining the propeity etc. (m). 

« 

was obtained from A B , was held to be establishud by evidence that A B 
accompanied the detondant to C D (the treasurer of the aoLioty), who paid the 
money to the dofendaut (B v Itouse 4 Cox, 0 0 7) 

(t^ A chattel, to come within the etatuto, must be soiiietlunjf which is the 
BUfiject of larceny (larceny Act, iHbl (24 & 2o Vut r 96), s 88) A dog la 
not a chattel which js the subject of laienuy, and, it seems, m not a chattel 
uithin the statute os to false protciiceH (JE v Ita/ummi (iSoO), Bell, 0 0 34) 

The half of a bank note or a re-issuable note that has been wtisiied may be 
pioperlj described as a chatii-l (jS y Ki/m (18J9), I Mood 0 <' 218, I£ y 
(1831), 4 0 it P 635, see v 0/«r/i« (IsiO), 2 Leach, 1016) A railway 
posaeugei tiiket is a chattel within the atatutn, although it has to bn dfbyerou 
up at the end of the journey (/f v JJnu/lon (1^1*)) 1 J)cmi 808, and see /i y 
7A«/(Mrn (1851), 6 Cox, C C ISl , but see Ji v Ai/Amto (1870), L li 1 C 0 R 
261) It IB not nershsary that the chattel should be m cxistume at the time 
that the pretence is made, so long os the subsequent obtaining of the chattel is 
dureotly cunneetod with the false pretoucu (Id v Marltu (1867), L U 1 
C C R fiti) 

(J) In li V Dovglata (1808), 1 Camp 212, it was hold that a “basket of fish’’ 
might 1)0 desciilied in an indirtmont as a “ pan el ’’ As to the description of 
niuiioc see Criminal Froceduie Act, 1851 (14 & 15 Yict c lOOj, s 18, i> 340, 
ante The expression “valuable aeciirity” includes any older, Rxclioquer 
acquittance, .or other security whatsoever, entitling or evidei wiug tho title of 
any pel son or body corporal e to any shaio or interest in (tui ji^lic stock or 
fund, whetb«T of the United Kingdom, or of Groat Biitam oi of Iiolund, or of 
an\ loreign state, or in any funds of any body corporate, companj or society, 
whether withm tho United Kingdom or in an> torei^ stato oi country, or to 
any deposit in any bank, and also indudes any dobouturo, deed, bond, bill, 
note, wanant or order, or other socuiity whatsoever, for money or for payment 
of money, whether of the United Kin^om, or of Gieat Iiiihuu or of Ireland, 
or of any foreign state, and any document of title to land or goods The 
expiession “document of title to land" inoludos any deed, maji, paper, or 
parohmont, written or printed, or partly wntten and partly printed, being or 
containing evidence of the title or any part of the title to any loal estate, or to 
any mteiest in or out of any real estate (Larceny Act, 1861 (24 A 2 j Vnt 
c 96), 8 I, see S y, Greenhalgh (1S54), Lears 0 0 267) A post-efbee 
money order is a yaluablexseeunty within tho meaning of tho last-iijeiitionod 
section (Post Office Act, 1808 (8 Edw 7, c 48), s 69) 

(l) Tjarceny Act, 1861 (24 & 2o Vict c 96), s 88 

(m) UanuUim v R (1846), 8 Q B 271, y /.’row» (1847), 2 Cox, (J 0 
318, and see Zf y WtiLding (1823), Russ & Ey 604, where, on a pauper lieing 
told to go to work, the pauper falsely said he bad no shoes, and tnrreupuu thl 
overseer gave him a pair, and it was held that the false statement w o* ratlier a 
false excuse for not working t^n a false pretence to obtain goods, a/i/1 that the 
pauper could not be conyictedr ol obtsming the shoes by false piot^ (Me 
also R y Stone (1858), 1 F A F 311) It is immatenal that tho false pretenee 
was not originally made for the purp^ of obtaining the pi operty in question, 
if the lalw pretence was persevered m or xeiteraM with that jHiixioae {Ik t . 

Hamilton (1845), 1 Cox, C C 24^ 
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It IS not necessary to allege the time when, or the place where, 
the pretence was made, or the chattel etc obtained (n) 

1383 The chattel, money, or valuable aecuiity must be obtained 
by the defendant, and obtained by means of the false pretences 
alleged (o) If the defendant with fraudulent intent causes the 
chattel etc to be delivered to anyone else than the defendant for 
the use or beneiit or on account of the defendant or of any other 
person, the defendant is deemed to have " obtained ” the chattel (p) 

It IB essential for the completion of the offence that there should 
have been an intention to deprive the owner wholly of the pi operty in 
the chattel, therefore to obtain by false pretences the use of a chattel 
other than money, by way of loan for a limited time, is not an 
offence within the statute (q) But to obtain the loan of money 
IS, it seems, to obtain money within the statute (?), and this is the 
caso also with regaid to the loan of a valuable secuiity, except 
wheie theie is aii expectation that the identical becuiily will be 
1 (‘turned (») " 

To obtain a gift of money etc by a false pietence(f i;, by a false 
tale contained in a begging letter) is within the btitute (0 

Although a false pi etence may have been made and although 
inopeity may have boon obtained with a fiaudnlent intent, yet if 
the propelty was not obtained by means of the false pretence 
alleged in the indictment thcio can bo no conviction (a^ 

(n) ruminal PuKeduio Act, 1851 (14 A 15 Vict o 100), “.s 2i, 24 

(o) If t)io chattel etc is not actu tlh obtaiuoil, but the liolondant attempted 
to obtain it iulso pictoiices, he can bo convicted of tbo attempt (see if v 
/{iitton, [l‘)00] J Q 11 6<17, 0 0 B ) 

(p) Larceny Act, 1861 (24 A 25 Vict c 06), s 89 This SMtion in effect 
Biijiersodos tbo nariow interpretation given to the word " obtain ” in A v 
Garrett (18oI) Doam C 0 252 (see 2 Itudsell on Criines, 6tb ed , 46J5) The 
Hoctioii also meets 8U(K cases os Ji v Martin (18o9), 1 F A F 501, and A v 
Wavetl (1829), 1 Mood 0 0 224, wheie the cbaigo was of obtaining credit 
in account hi false pretences for which theie wis no provision under the 
earlier Acts, soo also as to obtaining citdit by fi lud, title Bankruptcy and 
Inbolvfncx , Vol II, p J.)0 

fj) Jf 1 A'i/Aar» (1870), L B 1 C C B 2bl 

fr) See It v liiinjon (1856), Dears A B 11, per Cuomiton, J , at p 20 

(«) Ihvi 

(t) II V Jmea (1850) 1 Don 551 

(«) R V Jmiei (1881), 16 Cox, C C 47.> COB F v Itulmer (1864), 

9 Cox, 0 C 492 0 D K , /f V Date (185i.). 7 0 A 1‘ 552 , It v Dent (1845), 

1 Cai A Kir 249 It v Rutcher (1858) Bell, (’ C 6, iZ v Thint (1861), 

8 Oox, r 0 495, B 1 CoBneU (1901), 20 Oox, F C 6, 0 0 E 

The preteiiws alleged and i>rovo<l must not be too i emote fiom the obtaining 
(see B V fJnidnrr (1856), Deals A B 40, JB v (1861), 2 P A F 667, 

but 800 also as to those tno cases J? v iifnrfia (1867), 56 L J (m o) 20, C C * 
atp 23, andB > Buifen (1886), IbCox, C 0 62, C 0 E ). The false pretences 
may be made on several diiloreut occasions in different conversations or com- 
munioataona, if such conversations can be reasonably connected together (B y 
'Welman (1853), Dears C 0 188) - As to a oontinmng false pretence, see B v 
(?rAitAMa(187S), 14 Cox, 0 0 108, 0 0 E. If a person enters m a race in a 
false name and obtains a long start and wuis race he may be otmvicted of 
attempting to obtain tae pi ize by false protoncor\B v Batten, [1900] 2 Q B 597, 
GOB, following B v Dukeruon (1879), Eoscoe, Onnunal Evidence, 13th ed , 
406, and disapproving of B v Boinsr (1^0), 14 Cox, 0 C 497) Thefalsepre- 
teiloe must be made before the property IS obtained (&T Broolw (1859), 1F AF 
502, and see A. V SteeU (1867), 11 Cox, CC5|0CE) Ifa Treasury 



Part XIII. —Offences against Property. 


It 18 sufficient if part only of the alleged false pietenoe is proved, 
80 long as what is proved operated on the mind of the prosecutor (1;) 

It 18 immateiial that in paiting with the chattel etc. the 
prosecutor's mind was influenced bv other circumstances as well as 
by the false pretence (c), or that the prosecutor had the means of 
hndmg out whether the pietence was true oi not (d) 

The indictment must allege, and the evidence must show, that the 
act of making a false pietence and obtaining propcity theieby was 
done with intent to defraud (r). 


minute authonsmg the payment of money u obtained by maiue of a false 
pretence, and the money n paid, the money » obtauied by the false pretence 
(If V Cooke <1858), 1 F & F 64) A misropreseutatiou of tno state of arcounls 
between a defendant and his partnei in business, followed by the payment of 
money by the partner to the defendant, is not un obtaining of money by 
false pretences, as the jmtinr still his rn^hts ovci the inone'i {]{ v himtia 
(1862), Le & Ca 2~}2, and see 77 v C’loiTiv (If'td), 1 Co\, f C 10) If a person 
ismducod by false and fiaudulent allegations to enter into a partnership and 
to advance mono^, an mdutment will he {R v Adaviton (1843), 2 Mood 0 0 
286) , but if the contiact is not resdnded and inone> is ad\ meed ns pait of the 
capital by the prosecutoi, this is not an obtaining of money within tho statiito 
(ft V irrttTOn(1857), Dons it H {18 atp 162) If at the timo when a eUattel la 
obtained the prosei iitoi knew thit tho pietciuo was false, the defoudiint cannot 
be convirted of obtiumng tho chattel b> false preteinos (77 y Mi/U (18d7), 
Dears & B 205 , but see ft v (l.Sl.i), 7 0 \ P 1 to) but nuy bo con¬ 
victed of attempting to obtain (77 V /7w/m(A (18 j(»), Deals Ac B 21, 77 v lltmler 
'1870), 11 Cox, 0 0 570, C (’ II) The fict thit the prosuculoi believed tho 
false pretence may bo pioved by asking him in tho witness hex what opinion 
he formed as to the defendant’s stateun lit on its hoiiig niado (ft y (]80(i), 

66 L J (q B ) 87, (' C li ) As to the deft lubuit obtaining a laigei sum than 
ho asks for, sis) 77 v (18ii) 2 lln-sellon Ciimos, 520 

(5) ft v /ance(187d), 12 Cox, (J C 4 >1 0 0 B , ;«r JinviLI 0J,ntp 453 
It IS not nece^^saly that all the pic torices should bo fuNo , if any one of them is 
false and tho mind of tho prom entor is opciatcd upon by it, tho oflonce is com¬ 
mitted (ft y Ady (1835) 7 C & 1’ 140, per Paitison, J it p HI, Jf y 
fterrott (1814), 2 M A S }70, per T{iyif\, J, nt p 3W, 7. v /fill (1811), 
Hubs & 11^ 190) But in ft v irie/>4um (18<{9) 10 Ad & FI i4, it was held 
that two pretences were so coiineitcvl togetlioi in tho indii tment that they could 
not be separctod, and as one fal»u ]>roti nco was iiisufliuently nllc'grd, the whole 
indictment was quushod, see also ft v II end (1814), 1 t’ox, 0 0 lOl 

(c) ft V Itner, sujrra, poo Ji v Ifewqdt Jloars C 0 315, at p 322 

(d) ^e 72 y Jesanp (185S' Dears & B 442 , 77 y WooUet/ (1850), 1 Don 

559, at p '>04, ft y V ttA/uim at/pta, at p 37 (disappioving of 77 v donrf 
fl704), 2 TjcI KttjTn 1013) ''There are indeed c-ascs whcio tho protonco is so 
very foolish that it is dillu iilt to say thit an imposition is piactised, but still, 
who IS to giie the measuio''” (77 v fl supra) 

(e) The allegation ot tho intent to defiaudis essential, tho omission of this 

allegation makes un indictment bid even alter verdict, andis not amoudahlo (77 
V t/owiM (1871), 12 Cox, U i! 1*27) It is not nofCRsiry to allege or to prove un 
intent to defraud anv paiticular person rDiiccny Act, 1861 (24 &25 Vict o 96), 
■ 88) Pi oof of tho fahiti of tho preteiieo and of the defendant's knowledge th it 
it was false laprtma fatu evidonce of an intent to defraud, but is not suBirient 
if the facts lAow tliat there was no such intent thus m R v Wtlltama (1836), 
7 C A P 354, the defendant, by a pretence which he know to be false, oblainoa 
ear tjuti goods ftom a person who owed and would not pay money to the deft ndant’s 
master, and the defendant the false pretence in ordoi to sc cure to bia 

master the means of enforcing payment of tho debt, and CoLi nxii'iE, J , 
directed the lury that, if the} wero satisfied that the defendant did the act 
only to put it in his mastw’s power to compel the prosecutor to pay a just 
debt, they ought to acquit tho defendant, ana the defendant was accordingly 
acquitted See also ft v Stune 11858), IF & F. 311. Unbss the jury art 
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1384 The mdiotment must particalarly negative the alleged false 
pretence. An indictment is insafiicient if it merely alleges that 
the defendant falsely pretended that certain facts were true, it mast 
go on to allege that the particular statements made were untrue (/) 
The evidence must show that the alleged false pretences or some 
of them were untrue, and that those which were proved to be untrue 
affected the prosecutor's mind in parting with his property ( 9 ) 

After negativing the false pretences the indictment usually avers 
that the defendant at the time of makmg the false pietences knew 
that the pretences were false (h) It is not clear whether this 
averment is necessory, but it is necessary that the evidence should 
show that the dofendant knew that the pretences he made were 
false (f) ' 


Eatisfidd that theie was an intent to defraud on the part of tho defendant, the 
chujgo fulls (W V (hai/ 17 Cox, C C 299, 0 C II) If, however, 

the juiy hiid that the defendant made a pieteuce which was false to his k^pw- 
Itdgo and that he made it to induce the prosocutor to part with good<i, and 
that the pjosfl(utoi was indue od to part with the goods h} tho false pretence, 
a hiidiiig b} tlio ]uiy that the defendant at the tune he made tho pretence 
and obtained the goods mtondod to pa> the piosecutor for the price of them, 
when it should bo in the defendant's power, does not ncgativo tho lutentiou 
to dofiaiid, and on such a finding the dufundint should bo conviited {H v 
NuyUn (IStii'j), 10 ( o\, C C 119, G (’ 11) Obtaining piopoity by false 
pruluncis may bo a dime, althuuuh tho d( fondant docs not lutond ultimatcl'v 
to cheat tho jiciBon fiom whom tho juojw'rty was obtuiiud {li v Uamilkm 
(1815), 1 Cox, C C 211, per I'ouocK, C b , at p 217 , li v Naylor, ««wa) 
lu Older to proyo an intiuit to defraud evidence may be given that the defendant, 
citlui liofdiu oi nfti^r tho lots charged against him, obtained or atteinptod to 
obtain propoity fioin the defendant or other poraoiis by moans of similai false 
piotoHics (A’ V livthiuk (1 Rob), Dears & 11 2‘i, R v liaiitia (1874), 43 L J 
(M c)97, 0 0 Jl, not following i2 v //oft (IHbO), Boll, C C 2b0, iJ v CVo/xr 
(ls7o), 1 (i 11 D 19, 0 C K , if V ifWd, [1S99] 1 11 77, 0 C B , if v 
Ollu, [1900] 2 a B 758, 0 0 R , if V H'vo«, [1904] 1 K B 188, 0 C li) 

(y) if V i*.rro« (181l\ 2M &S .179, if v Kdlefitr (ls77), 14 Cox, C C 
48, C C E (Ir) The iiHcitioii of tho word “ falsely ” (“falsely pretended”) 

IS not essential li the false piotouccs ore expressly negatived (if v Atrty (1801), 

2 East, 30) The usual fo m fui the negativing of the false pretences com- 
moDcoB \dtli the nurds “ whoieas in tiiith and in fact” and goes on to state 
with piiticulanty that each of tho alleged pioteiiccs is not true (see Saunders, 
rrecedouts of Indictments, 3rd ed , 112) As to what is sufticient evidence to 
negative false pioteucos, see if v i/aronse (1852), 5 Cox, C C 559, if v ifalker 
(IMI), 1 Cov, C (' 99 , if V Wtnham (ISob), 10 Cox, C C 222, A v Fmch 
(190h), 72 J r 102, C C R 
(^l) Roe p b9S ante 

(/ij boo Saunders, Piecodonts of Indictments, 3id ed , 110, 112—137 The 
nsnu foim Cf tho averment is “as he the said A B weU know at the time 
when he did so fulsul} pieteud as aforusaid ” . 

(t) In oases undor stat (1757) 30 Geo 2,c 24, s i, it was usual to aver that the * 
defendant did “ knowingly aud designedly” fulselv pretend, as those words were 
in the statute, see the foi ms of indictments, 2 Stoilbo, Crmunal Pleading, 2nd ed, 
496, 3 Chitcy, Or minal Law, 1007 Those forms do not contain ue woids 
>>“ as ha the said A B well knew.etc for the aetmter hod been already laid 
hy the nee of tiie words “knowingly and designedly” in the earlier port of 
the ludiobnent The stiit (1826) 7 & 8 Geo ^ c 29, s 53, omitted the words 
“ knowingly and desigsedlv ” from the descnpflbn of the offenoe. The forms of 
indictment under that statute do not contain the words “ knowingly and 
designedly,” and do not allege that The defendant know that the pretences were 
false (Matuev% Digest of the Criminal Law, 1833 ed., p. 471) In R v Hendtr~ 
sua(184l}, 2l4Qod 0 (1.192 an indictment under the stat 7 Geo 4, e 29, e. 93, 
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1885 In an indictment for false pretences several separate 
ofifences may be charged m separate counts (1). But if the defeu> 
dant IS embarrassed by the joinder of different counts, the prosecutor 
may be put to his election and compelled to proceed on one count 
alone (f). 

1386 If the crime of obtaining by false pretences is begun in one 
county and completed in another, < p, if the false pretence is made 
in one county and tlie chattel etc is obtained in another county, 
the offence may be tried m either county {m) 

If the offence is begun in one country and completed in another, 
it seems that the offence of obtaining can be tried iii England only, 


was held bad on demutrer, because it omitted to state that tl o dofendaut knew 
that the pretences wore false, see also B v fTtcILAa/n tlSdU), 8 L J (ii o) 87, per 
liord Denmah,0 J ,atp 88, Uamiltonv Ji (1846), 9 Q U 271,/>fTPAlTE80N, J , 
at p 278 The docieion in JS v Henderann, auj/ra^ was IoUom oil m Ii v thilpotU 
(1843), t Car & Kir 112, but was adversely ciiticisod in v Dvwtn (1848), 13 
Q. B 790, whore an iiidutmeut which contained no express averment of the 
defendant’s knowledge of the falsity of the ])rcteucos was held good after vordiot 
bv vutuo of the Oununal Law Act, 1826 (7 Oeo 4, c (»4), s 21 , m II v Orubt/ 
(1847), iCox, C 0 219, it was hold that unindiotineul without such an avormont 
was good, although the ohiectiou was taken before vordiot It is suhinittod 
that a specific allegation of file defendant a knowh dgo of the falsity of the pio 
tencos L-i not easoutnl (soo/if v Maikai fij {HQS), 2Ld Baym 1179), that such 
knowledge is alleged bv implication in the allegation of the intent to defraud 
It seems clou*that, oven if tho allegation is necoseory, the omimuon of such an 
allegation is cured by voidict {U v liowin, turn a) Tho knowledge of tho 
defendant that the alleged pietenoo u false must ra established by eviuenco {K 

V liouen, ntpra, at p 79)) 

Hi) R V Jb«n <7 (1789), 3 Term Hep 98 

m H V BaaaiU (Ibid) 1 Oo-v, 0 0 61 As to joining a iiumbor of counfs 
foi false pretences lu one indictment, see E v King, [1897] 1 Q B 214,0 0 11, 
jitr Haw KINS, J , at p 21b, and as to joining counts for false proieiues in the 
counts foi oonspiiacy, see f? v hlot/duid (1909), 26 T L li 6W (J 0 A. 

(m) Criminal Law Act, 1826 (7 Ueo 4, a 64), a 12, ^ v A* vgton (1893), 9 

T L K 199, C C B But the oiEence cannot be tried in a county into 
which the dffendant takes the property which ho has obtainiil in another 
(ountj {B V hlanbnty (1862), Le i Ca 128) Before tho Cnnunal Law 
Act, 182b (7 Geo 4, c 64), the olfeuco (under the stat 30 Goo 2, c 24. s 1) 
was only triable in the (ountv wheie the chattel etc was obtami'd (It 

V BuMttg, cited E v Bardeit (1820) 4 B & Aid 95, at ji 179) 

If money is obtained b> falso pretences, and is ui on»bU']uence of the 
defendant's request put in a letter and posted in tho county of A and 
received by Uio defendant in the county of B , tho defoudant may, apart from 
the proriHioDS of the Criminal Law Act, 182b (7 Geo 4, c 64), a 12, bo tried 

either in the county of A or in the county of B (A v Toma (1850), 1 Den 661, 

and see E v Leech (18eb), Dears C G 642) In i2 v Choke (1868), 1 F J' (>4, 
whore the defendant post^ a letter containing a false pretence m Nortliamjiton 

•and then obtamod a Treasury nunute, m consequence of which he obtained 
payment of monev m Westminster, it was held that the defendant might bo tned 
m Northamptonshire The Onmmal Law Act, 1626 (7 Geo 4, c 64), was not 

referred to in that cose, but it seems that only by yirtue of that A<» can the 

decision be snppoi tod, unless the fact was, as it may very well have beem, that the' 
Treasury minute was obtained in North^pton, and therafore the money was 
obtainm there, although it was paid m Westminster, but the case does not 
atate where the minute was ohtuned, and the decision proceeds on the gronad 
that the letter containing the false pretence was postea in Northampton Tkie 
oasewasrefenedtobyDEVMAK.J ,miZ v £r<dmef(1883),12Q B D 23,0 0 B, 
hut Lord Ck>x.SBlDQB, C J , there said that, although he did not intend to cast 
any doubt upon B y Cooke, hia judgment was independebt of it 
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if the properly is obtained in England (n) If the false pretence is 
made in England and the propeity is obtained m another country 
and no part is obtained here, the offence is apparently not tnable in 
England (o). 

Sirs Sect 3 —IteaMuhon 

1387 If a person is indicted for obtaining properly by false pre¬ 
tences by or on behalf of the owner of the piopeity or hia executor 
or administiator and is convicted of the offence, the couit before 
whom such poison is tried for the ollenco may oider restitution 
of the propoity mentioned in the mdictment and produced and 
identified in court, or of the proceeds of such piopeity (p) 

A poison who has obtained the property of another by false 
pretciKOH niquncs a voidable title to the iiropeity, the original 
ownei fiom uliom the jiropeity was so obtained on becoming awaie 
of the fiuud can lepudiate the tiansaction by means of which the 
juojieity W'as obtained, and if tlio pioperty or its pioceeds aie still 
111 the possession of the ollender or his agont, or aie in the hands of 
a donee fiom the oiTendei, or of a pin chaser for value who has notice 
of the fraud, the ownoislnp lovests by value of such lepudiation in 
the oiiginal owner 

Such owner may sue for the lecoveij of the pioperly oi its proceeds, 
01 , on the convu turn of the oflendei foi obtaimiig the property by 
false pioteiues, he may obtain iiom the coin t winch lues the oftence 
asummaiy oulei foi theiestitution of thepioiioityoi lUpioceods(a) 
If befoiothe lepudiation the defiaudei tiansfcis the propeity foi 
value to an innocent pmchasei, such puichaser acquires a good 
title to tho piopcity A subsequent lepiidialiou by the oiiginal 

(«) l^ieo n v Ilvhnfs (1883), 13 U H H C C R Jt v Mit, [iSUQ] I 
U IJ 1!30, 10 0 K , lompuie fl \ I'tfw* (1880), 10 li 11 D 030,0 0 1\ , 
n V SlwUatt (1909), i:.)T ii R (.1-* 0 V A 
(fi) Sudi 1 catie viuiild bo goMiiu d b\ Die (ouimini Iiiw iiDo ua to veoue (see 
ji 2bl,(i/<tt, It V JtultiTi/ tiled A' i Z/an/rW (ISJO' 1 Jl A, Aid 45, atp 179, 
(.omiiue It V Duwsi>n (1888', 10 Oox, 0 0 5o0,0 C Ji) Thoonlv cases dealing 
with thu point (A v Hot nut, li v I Iw^, It v biipnt) me all caaca where 

the obtainin;, w 18 in En^luid In R v Oairett (I8i3), 1 louts 0 0 23Z, a 
false piotoiico yma made m liiissia, and uiouov a as m consequcnco obtained m 
lliissia, and a worthless becuiitv a huh afioctod to bo pa} able lu England was 
given bv tho detendant lu Russia, and tho poibun who received the security 

F ronontod it in England, wheie it wa>^ dishonouio<1 It was hold (before tho 
lunenv Ait, 1801 (31 A 25 Yict c 9o)) that the defendant could not be con 
Tided ol attemptio!; to obtain money lu England It scorns that now, by virtue 
of the Lull ouy Ait, l8bl (‘J4 A 125 \ lit c 90), s 89 (see p 090, ante), it would be 
hold that. 1 such 1 ca-e tnere was an attempt to obtain m England 
(p) Loricu} Alt, 1801 ^24 A 35^lct c 96), a 100, seep 084, ante, R ▼ 
Ju^Utea oj Centtul ( unuiiul (omt (ISSb), 18 Q 1) D 314 0 A *> 

(a) R V CftOTi/B (19011, 05 J i’ 7J9, tise Re Vautm Ex parte Safftti/ (1899), 

2 ^ B. 549, and Kimeuy Act, 1801 (34 A 25 Vict c 90), s. 1, A \ Juaticet of 
Oeniral Crtmtml Court, supta Tbeie is a diHeienie between stolen property 
and propel tv obtained by false protcnces Stolen propeit>, if in the bunds of 
the ^ef Ol his agont, oi of a donee fiom him, or of a {luichaber even for value, 
if the sale is not in maiket overt, and does not come within the Eaotors Act, 
1889 (62 A53>ict r 4al, s 9 (see p 686, ante), renuuns the property of the 
owner, and no repudiation or revesting is necessary Property obtained by 
fraud passes to the dofriudor, who acquires a voidable title to it, aud does not 
pass back to the original <i\rnoi, until it is revested m him by lepudiahon of the 
transacbon by which the property was obtained (see R ▼ George, supra). 
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ov^nBT will nofc operate to revest the title in the oiigmai owner, sbot s. 
even though the defrauder is convicted of obtaining the property by Obtitoing 
false pretences, and no oider for the restitution oi the pioperty can Propeity 
m such a case be made (b) • by jj^nd. 

Sub-Sect 4 —Attempts to obtain by False Fretetnei 

1388 An attempt to obtain propertj' by false pretences is a Attempt to 

common law misdemeanour obtam 

The punishment is a fine oi imprisonment without bind labour, 
with or without a fine (c) pretencw 

1389 If a defendant is indicted foi obtaining piopeity In false 
pietences and the evidence piovos that the defendant mnde the 
alleged false pi etences, tliat they were false, and that the defendant 


bad an intent to dtfiaud, but the evidence fails to prove that the 
dufeiidant obtained the piopcity or that the alleged false pretences 
led to the obtaining, the defendant may be convicted of the mis¬ 
demeanour of the attempt to obtam by false pietences (d) Oi a 
defendant may in the first instance be tiled on an indictmont w'hicli 
charges him with attempting to obtain money etc by false 
pietences with intent to defraud (e) 

(A) /! V If'i/tii (ISOl), (>j J P 7J0, Sale of Goods Act, 189,1 (ob & ,»7 Vut 
c 71), S'U.l, J1 (21 S 24 (2)of tliibActhaballoiod tholawliuddown 111 /<c»df 3 rv 
I (]i)S7), (12 App Uas 471, 'a hick dciidid thit, 'when goods had been 

obtained In laiso piotoucos, and the propi'ity in thoin passed to an innocent 
purchui-ei tiom the ileliaudcr, the title, by virtue of the XjaTCen> Act, 1801 
(24 &. 2 j Vict c 0(>), 8 100, rovostod in the original owner on the conviction of 
the deft ludei in the same way as stolen property to which a title had been 
acquiiud 1>\ a purchisor in market overt or olhciwiflo revontod in the original 
owner on the lonvictiouof tho thief The Sale of Goods Act, 189J (fiO 67 
Yict c 71), onh applies to personal chattels othoi than monov, and does not 
apply to thoses in action, while the Laiceny Act, 1801 (24 A 25 Vict c. 00), 
8 100, applies not only to money but also to \uUiable Becuiitios As regaicla 
money there can bo no rcvcstuig, if it has pissed m currency *^o a person who 
rocoiies it in good f iilh and ior \a1ue, and if money has so pas ,1 in currency, 
no ordoi fur its iioiitution can be in ide nmloi s 100 of tho lauteuy Act, 1801 
(24 A 25 Vict c %) (see Jl/ou v llaimitk 11800], 2 U It 111), nor can any 
order under that section he made as legaids a v iluablo socuiity whuh has lieon 
ion<t fide paid or dischargrd bv tho ])Oisou or iKidy corpoialo liable to ]»uy it, oi 
which, being a negotiable instiuincnt, has txen hona /i</e takou oi rcfoivod by 
transfer or defivory by some jiorsou or body curporata for a just and luluable 
consideration without any uotico or rcisonable cause to suBpoit that it had bteii 
stolon (Larceny Act, 1861 (24 A 25 Vict c «6) s 100) Quizre whether, if a 
i aluablo sc cnrity which is not a negotiable lUHlrutnent has ber n obtained by false 

J ireteuoes and has pissed to an innocent purchasei for lulue wnthout notice, and 
las not been paid or discharged os abo\e, the pioiiertj in such a security docs 
not revest in the original owner on the conviction of the offender As the Sale 
of Goods Act, 1803 (56 & 5‘^Vict c 71), docs not apply to choscs in action, it 
■might be (ontendrd that to*8Uch a case Utniley \ Vihnmit, supta, still applies, 
but see \tteriborough, The lUcoiery of biolen Goods etc , 61 

(i) There is no limit at common law to the term of the unpriBonmcnt, sos 
p 410. ante Tho oSc uce is triable at quarter sessions 

(d) Oiminal Procedure Act, 1851 (14 A 16 Vict c 100), s 9 fveif 
Aaftufi (1856), Dears & B 2i , R r Bensltr {IBIQ), l\ Cox, 0 C 670 
(p) bee R V Rvjhy (18<)8), 7 Cox, C C 607, R v Raglelon (185a;, Dears, 
C C 615 The inilictmout should set out the false pretences and negative 
thorn, and should be in the same form as an indictment for the complt te offenoe, 
except that the allegation of * did attempt to obtam *’ should be siibHtituted for 
“did obtam” (R v Marsh (1849), 1 Den 606, and R v HaUey (1848), 2 
Cox, C C 484) See also R v VunUavy (1909), 73 J P 66, C C A. 
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Tho panishment for this offence is the same as for obtaining 
money etc by false pretences (/) 

1390 Any money-lender, or any manager, agent, or clerk of a 
money-lender, or a diiectoi, manager or officer of a corporation 
carrying on the business of a money-lender, is guilty of an mdict- 
able misdemeanour (g), who by any false, misleading or deceptive 
statement, repiesentation, or piomise, or by any dishonest conceal¬ 
ment of matoiial facts, fraudulently induces or attempts to mdnce 
any person to boi row money or to agree to the terms on which 
money is borrovved or is to be borrowed 

The punishment is impiisonment with or without hard labour 
for a term not e\ceeding two years, or a fine not exceeding i!500, or 
both (h) 

Sub-Sect 6 -^Fraudulent Conveyances 

1391 Every feoffment, gift, grant, alienation, bargain, and 
conveyance of land, tenements, hereditaments, goods, and chattels, 
or any of them, or of any lease, rent, common oi other profit 
or charge out of such lands etc, by writing or otherwise, and 
every bond, suit, judgment, and execution had oi made with the 
intent to delay, hinder, or defiaud cieditors and others of their just 
debts IS void as against the peisons intended to be delayed, hindered, 
or defrauded (i) 

All the parties to such a fraudulent conveyance etc who 
wittingly and willingly put in use, avow, maintain, justify, or defend 
the same as true, and had or made bond fide and upon good 


(/) See p 601, ante 

(g) Money-Ioiulots Act, 1900 (63 & 64 Vict o 81), a 4 lljr monoy-leudor is 
nieaut a poraon wliuso buameas is that of monej lending, oi who adveitiaca or 
annouiuoB himarlf aa coining on that bnsmeas , the Ai t dooa not apply to a 
jtavrnbroKor in rospcit of business earned on bv him in accoidance with th»‘ 
prnvibions of the Act rolatiiig to imwiibrokors, or to a ic'ciiU ud frit ndly aociity 
within the moaning of the I'uoinlly Societies Act, 1896 (89 A 60 V'^ict o 25), oi 
bavjnjy lulea cortifaod under as 2 or 4 of that Act, or uudei the Benefit 
Building Societies Act, 18db (6 A 7 Will 4, c 32), or tho Loan Societies Act, 
1840 (3 <te 4 Vict c 110), or under tho Building Sooiotios Act 1874 to 1894, oi 
to any bfMlj coipui ito, inooipoiated or ompowcied by a speoml Act of Parlia¬ 
ment to loud inonnv in accord luio with auch special Act or to any person bond 
fide carrying on the business of banking or lusmance, or l)ond fide canying on any 
business not ha\ing for its piimary object the lending of money, or to any 
body corpoiute foi the time being exompted from legistration under th*e 
MonoT-lenders Act, 1900, bv order of tho Board of Trade made and published 
pursuant to regulations of the Board of Trade As to who is a money lender, 
M Newton V (1908), 23 T L R 127 Tho Act is wider than the Larceny 

Act, 1861 ^24 & 25 Viet o 96b a 90 (see p 703. ante), and includes the case of a 
false pretence of a fuhiie part or a piomtso to do something in the future An 
offence like that in i? v Gordun (1889), 23 Q B D 354, COR, might now be* 
prosecuted under the Monej-londois Act, 1900 (63 & 64 Vict c 51) 

(A) Money-lenders Act, 1900 (63 A 64 Viot o 51), s. 4 See, generally, title 
Morbt aku Mo^Ey-LElfl)^l^a 

(<) Stat. (1571) Id Elu; c. 5, s9 1 and 2, Twi/ne's Case (1601), 1 Smith, L C 
11th ed., 1, For an instance of ftn mdictmeni under the statute, see E v 
Smith (1S52), 6 Cox, C C 31 It is not necessary to sot out in the indictment 
the speidfio tacts CGuitituting the fiaud, if the vrords of ffie statute are followed 
(R T Smith, supra) Cummunications between a client and a soJicitor for the 
purpose (ff committing % fraud under the statute are not privileged from 
msoloBure (Jl. V Cat (18^Jl^ 15 Cox, C 0 611, COB.) 
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consideration, or who alien or assign any such lands etc. oonveyed 
to them by such fraudulent conveyance etc, are by statute guilty 
of a misdemeanour (J) 

The punishment for this offence is the foifeiture of one year’s 
\alue of the lands conveyed, and the whole \alue of the goods and 
chattels, and the money to which any such fraudulent bond may 
relate, and imprisonment for half a year (j) 

There aie corresponding provisions as to conveyances etc. of 
lands, tenements, or other hereditaments with intent to defraud and 
deceive subsequent purchasers of such lauds etc (A) 

1392 Any seller or moitgagor of land, or of any chattels real or 
peiBona), qr choses m action, conveyed or assigned to a puichaser 
or mortgagee, or the solicitor or agent of any such seller or mort¬ 
gagee, 13 by statute guilty of an indictable misdemeanour (/) who, 
with intent to defiaud, conceals any settlement, deed, wull, or other 
instrument mateual to the title, or any incumbiance, from the 
purchasei or mortgagee, or falsifies any pedigree upon which the 
title does or may depend, in order to induce such pui chaser or 
11101 tgageo to accept the title offeied or pioduccd to him 

The punishment for this offence is a fine or imprisonment with or 
without Laid labour foi any teim not exceeding two years, or both(m). 

1393 Any person eonccined as principal or agent in proceedings 
before the rcgist laroi the court under the Land Transfer Act, 1876 (n), 
IS by staluto guilty of an indictable misdomoanoiir (o) who, with 
intent to conceal the title or claim of anvpeisoii, or to substantiate 
a false claim, suppres^^es, attempts to suppiess, or is privy to the 
suppression of any document or fact 

Eveiyone is by statute guilty of an indictable misdemeanour (p) 
who fraudulently procuies, fiaudulently attempts to piocuro, or is 
jnivy to the fiaudulent piocurement of any entry on the register 
under the Land Transfer Act, 1875 (q), or any erasi '•e from or 
alteiation of such register 

The punishmt nt for each of the two last-named misdemeanours 
lb impribonment for a term not exceeding two years with or without 
haid labour, or a fine not exceeding £500 (r) 


SaoT.l 
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parobuflii. 
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under Land 
Transfer Act, 
1876 
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register 
nndcr l4ind 
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(J) Sea note (0, p 704, ante 

(k) Stat (1 j 84) 27 Eliz a 4, ea 1, 2, Twyne'e Ctur (1601), 1 Smith, L 0, 
11th ed , 1 See \oluntary Comeyancee Act, IHOtl (56 & 67 Vict c 21) These 
olfoDces are, it seems, triable at quarter sessions 
(J) Law of Property Amendment Act, 1859 (^22 & 23 Vict c 35), s 24 , I^aw 
of Property Amendment Act, ISbO (23 ^ 24 Yiot c. 38), a. 6 
• (m) Ijaw of Property Amonoment Act, 1859 (22 A 23 Viot e 35), a 21 No 
prosecution for any offence in this section is to be commenced without the 
sanction of the Attorney-General or of the Soliutor-Geoeral, if the o&ce of 
Attorney Genend is Tauant, such sanction u not to be mven without such 
previous notice of the application for leave to prosecute to tne person mtondod 
to bo prosecuted as the Attorney General or Soluntor-Qenem may direct 
(t6uf) The offence is, it seems, tr»ble at quaiter sessions. 

i n) 88 4 39 Vict c 87 
o) find , B. 99 
p) Ibui, s 100 
q) 38 4 39 Vict c 89 
(r) Itnd , SB 99, 100 
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Criminal Law and Procedure. 

Sob-Seot 0 —Feraonaiton 

1394 To personate another with a fraudulent purpose is an 
indictable misdeuiHanour at common law, if it amounts to a common 
law cheat (<) 

Many cases of fraudulent peisonation are now statutory 
offences (t) 

1396. It IS by statnte(a)a felony falsely and deceitfully to peisonate 
any owner of any share oi interest of or in any stock, annuity, oi 
other public fund tiansfciable at the Bank of England or the Bank 
of Ireland, or any owner of any shaie or mteiest of or in the 
capital stock of any body corporate, company,oi sociotv established 
by charter or by Act of Pailiament, or any ownei of afiy dividend 
or money payable in respect of such shaie or interest, if the 
offiridci by such personation transfers oi endea\ouis to tiansfer 
any shaie or iiileicst belonging to such owner, or by such 
personation leceivea or endeavours to icceivo any money due to 
any such owner, as if the offender weie the tine and lawful ownei 

The punishment is penal servitude foi life or for any teim not 
not loss than three years, or imprisonnu nt for any teim not exceeding 
two years with oi witliont liaid kiboui (b) 

1396 It 18 bystatuto(() a felon> falsely and deceitfully tope isonate 
any ownoi of any sliate or inteiesb of oi in an\ India stock, oi in any 
stock as defined in the National Debt Act, 1(S70 (d), or any stock 
ceitificate oi coupon issued in purbuanco of the India Stock 
Certific ate Act, 18(53 (c), oi of Pait V of the National Delit Act, 
1870 (/), and thereby to obtain oi endeavour to obtain any such 
stock ceitificate or coupon, or to receive or endoa\our to receive 
any money due to any such owner, as if llie offeiidei were the tiue 
and lawful ownei 

This offence is punishable in the same way ar> the last-mentioned 
felony (y) 


(d) i « , it the offence may nfToct the public lutciost, os by false peiaoiiation 
to defeat thoaduiiiiiatiation of justice or if thoieis a conspuacy, and see p 6S9, 
anit, 2 East, 1* 0 1010 Mmy of the coses of pors.oiiatioa in the books ars 

cihos of conspuacy to defraud , see R v Ihiey (1782), 2 East, P C 1010, if % 

Jliibniaon (1746), 1 Leach, 37 , Jt v Madnrty (l"0i>), 2 Jjd Pajm 1179, 3 
Ld Itayiu 3'2>> , see 2 East, P O 824 , 2 Burr 1124 The uUonco is triable at 
quaitor ei'ssions 

(f) to |ieieouation nt elections, see title Ei Eriiohs 

S (rt) Foiuren Act IS61 '21 & 25 Vict c 981, 8 3, see liOcal Loons Act, 1875 
8 « J9 Vict c 61), 8 32 , Oolonml Stock Act, 1877 (40 A 41 Vict c a9', s 21, 
etiopolitau Board of Woiks (Loans^ Act, 1669 ()2 A GdYnt c 102), a 19s 
and BOO Local Oi/ieiiiiuont Alt, 1666 (ol & 52 Yict c 41), s lU 
(fc) Tbiii , Penal Sorvitudo Act, 1891 (54 & 35 Vict c 09), s 1 The offence 
18 not tnablo at quaiter sessions 

(c) Foij^r Act, 1870 (33 & 34 Vict c 58), a 4 , India Stock Certificate Act, 
1868 (26 A ‘27 Viet c 73), a 14 

(d) 33 A tl ^ ict c 71, see s 3, and First Schedule 

(«) 26 A 27 Viot C 73 

(/)83&3I Vict c 71 

(^) Foigeiy A‘t, 1870 ^33 & 34 Vict c 68), 8 4 , Indii Stock Coj tificate Act, 
1863 (26 dk 27 Vict. 0 71) 8 14, Penal Servitudo Act, 1691 (,^4 & 55 Vict 
o. 09), e 1 The offonoe is not triable at quarter sessions 
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1397 It IS by statute {k) a felony to personate any owner of any 
share or interest m any company established andei'the Companies 
(Consolidation) Act, 1908 (i), or of any share, waiiaiit, or coupon 
issued under that Act 

This ofteuce is punishable in the same way as the last-mentioned 
felony (k) 

1398 It IS by statute (1) a felony falsely and deceitfully to per* 
senate any person, or the heir, executor, or admnustiator, wife, 
widow, next of kin, or relation of any person, with intent fiaudu- 
lently to obtam any land, estate, chattel, money, valuable security, 
or propel ty 

This oUence is punishable in the same way as the last-meiilionod 
felony (mi) * 

1399 It 18 by statute (w) a felony for anyone wittingly and know¬ 
ingly to peibonate oi falsely assume the name or chaiaiter, or pio- 
cure any other so to peibonate or falsely assume the name oi 
charactei, of anv ofiicei, non-commiswoned oflScer, soldier, oi othoi 
pei son entitled oi supposed to be entitled to any pension, w ages, pay, 
grant, or otliei allowanco of money, prize money oi relief, due or 
supposed to bo due oi payable, foi oi on account of any service done 
01 supposed to bo (lone b\ any su( h oflicei, non-coniinissionod otficoi, 
Moldior, oi othci poison in tlio King s army or otliei inihtaiy service, 
or to peibonale or falsely assume the namo oi chaiacter of the 
exrcutoi or adnnnistiatoi, wife, lelation, or creditor of any such 
oflicei etc , in oidei fiauduleiitly to locoive any such pension etc 


Ih) 8 Lilw 7, 0 09, B 38 (1) (u ) 
m J bid 

(i) Coinpaiue? (Coiisolid ition) Act, 1908 (8 Edw 7, c 69), h 38 (ii), Poual 
&oi\itude Alt, 1891 (54 &5i} Vict o 09) b 1 
(/) Eulbo Peisonation Act, 1874 (37 A 38 Yict c 36), s 1, j >thmg m tLo 
Act 18 to pi event a poison fiom bring proceeded ugninst and puiuahra under 
an\ other Act or at common law for an ofhiire pum-.h.iblo as well under the 
Act as under any other Act or at common law As to an offuuco under this 
Aft in relation to auj militaiv pay tk , bco Army Act, 1881 (44 & 46 Vict 
t oS), B 142 (3) 

(wi) False I’cifcoii ilion Act, 1874 (37 A .38 Vict c .36), h 1 , Penal Somfudo 
Act, 1891 (o4 A 6.) Vi( t c 09), s 1 The oil* nee is not ti lable at quarter sessions 
(m) CbolM).. and Kilmoinbain Hospitals Act, 1820 (7 Uoo 4, c 10), s 3$, 
there are almost identical prov sions in the Aimy Prize Money Act, 1832 
^2 A 3 AVill 4, c 63), as to anyone pcisonating etc any oOicer etc entitled etc 
to anv “ pnzo money, grant, bounty mono), share, or othei allowanc'* of 
money” due etc for or on account of any service performed etc by any olTuer 
etc “who shall have really sqrced or bo supposes! to have really served " ill 
•iho Kme’s army or “in an^ othoi military servieo," or as to perbonatuig oi 
acting, aiding or assisiing m pemonatiug etc “ the executor, admmistratoiH 
wile, widow, next of kiu, redation or creditor ” of any such oflie er etc , in order 
to rcteive or enable anv other person to receive “ any such pnre money ete , 
aeo also Armv Act, 1881 (44 & 46 Vict c 68), s 142 (2), (.1) If A believe 11 
to be 0, and at B ’a reque st absumoa the character of 0 for the purpuse of 
receiving a share of pnzo money etc, A commits an offence under the Act 
(A V lake (1869), 11 Cox, C C 333) The offence of personating someone 
for the purpose oi obtaining pajment of a part of a pension is committod even 
although the pension is no longer m existence (A y Fntugle (1849), 9 C & P 
408), but there must be a person who was m the service of the King etc aqd 
whose name and character were oaeumed, and see p 708, jwet 


707 


Sbot % 

Obtoinlnf 
Property 
by I^ud. 


Fetsonation 
to obtain 
land eta 


I’crsonatlon 
to obtain 
armj pension 
do 


I 



708 


tanr.! 

OMilning 
Property 
fcy grand. 

PenoMtloo 
of natil 
pnoioner etc 


CoBipincy 


Criminal Law and Frocedubc. 

This offence is punishable in the same way as the last-mentioned 
felony (o). 

1400 It is an i n dictable misdemeanour (p) falsely and deceitfully 
to personate any person entitled or supposed to be entitled to 
receive any pay, wages, allotment, prize money, bounty money, 
grant, or other allowance of the same nature, half-pay, pension, or 
allowance from the Compassionate Fund of the navy, payable oi 
supposed to be payable by the Admiralty, or any other money so 
payable or supposed to be payable, or any effects oi money m charge 
or supposed to be in chaige of the Admiralty, in order to receive 
such pay etc 

The punishment for this offence in the case of conviction on 
indictment is penal seivitude for not moie than five'or for not 
less than thieo years, or imprisonment for a term not exceeding 
two yoats with or witiiout hard laboui (<;) 

There aie othei cases of personation which are pumshable only 
on summaiy conviction (?) 

Sub-Sect 7 — Consjnraey to Dtfraxtd 

1401 If two 01 moie poi sons conspire together to cheat or defiaud 
anotUei or others, the coufedei ates commit an indictable common 
law misdoiuoanoiir, whether the act which they agree to do is or is 
not of itself criminal 

The punishment for this offence is line and imprisonment with 
or without Laid labour («) 

(fl) Cliolson and Ivilin anliiim IlofittilaU Act, 1826 (7 Gio 4, o e 3S, 
Ponul Keivituilo Act, 1857 (20 & 21 Vict c 3), b 2. Ponai Seryitndo Act, IbOl 
(54 A 66Vut 0 00), B 1 Tho ofleme is not limblo at quaitor bocmoub 

{)*) Adnntaltv Pout IB oti Act, ISbd (28 A2'l\Kt c l.'l), b 8 , see Naval 
PottMotiB Act, 1884 (47 A 4b Vict c 41>, h 2 Tlio offoiuo is committed even 
thong'll the* porBoa uhono name or rhuinoter is asbUmcnl la dead (i£ r Mat tin 
(1817), Rusa & By 521, II x ("ramp (1817), IIuhs A Ry 327) Bat tho 
oilouco w not ocmmittcd iinlosa Uu< ihthuii whoso name or chaiactor la assumed 
was or was Bupposod fo bc' c'ntitlcul to tho pay etc which it is Bousht to obtain 
^i2 V Brtntrn, A v M'AmuUi/ (1800), 2 Rust, P 0 1009) In R v Tanuet 
(1818), Russ & Ry 351, a man was iiijictod foi personatinir one Peter McCaun, 
a person outitlcd to prusu money on boatd o! the ship Tremendous, a pervm 
named Peter McCarn was entitled to pri/o money in lesinict of seryices on that 
ship, but thero was no poison ot tho name of Peter McCann, the jury found 
that the piiaoncar meant to peisonate Peter MoOam, but the conviction was 
held by oli the j adgos to bo wionp, they wore of opuuon that the '* jiersonating" 
must apply to some p< wm who had belonged to the ship, and that the indict¬ 
ment must chaige the personating of that person Tho pimciple of the 
deemon is etill, it seems, applicable, although the particular defect m the case 
oouJd now lie remedied by amending the indiotmeLt, see p 344, emte A persun 
who Olds and abets another in pereonating someone else is guilty of an offouce 
under the statute [R. v Totti (1618), Russ & By 353} 

(g) Admiraity Powers etc. Act^ 1865 (28 A 29 Yict c. 124), 8 8, Penal Sem- 
tuM Aot, 1801 (54 & o5 Yici c. 69), s 1 The offence u also pumshable on 
munmer} conviction, see AdmiraltvPowoisetc Act, 1865^28 &29 Vict c 124) 
Hie offence u tnaolo at quarter BossuniB 

(r) The offenoe u only triable at quaiter seseianB if the conspiracy u to 
commit a onme triable at quarter soseious (Quarter Sessiona Act, 1812 (5 A 6 
Yiet o 38). ■ 1) 

, M See Inhuid Rovein'o Bogulution Act, 1890 (53 A 54 Yict c 21), s. 12, 
Aimy Act, 1831 (44 A 45 Yict c. 58), s 142 
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An agreement made with a fraudulent mind to do that which, it Sm«.Si 
done, would give to the prosecutor a right of action founded on band OMstnlBg 
IS a Cl iminal conspiracy (0 PnKPSiCf 

As the essence of the ciime of conspiracy to defraud is the e^ee* hr flmd. 
ment of two or more persons to defraud someone else, it is indiounait. 
unnecessaiy in an indictment for such a conspiracy to specify the 
particular means and devices by which the defendants conspired 
to defraud, or any overt act committed m justification of the 
agreement (u) 


(<) J! r A«jjtn«W(1876),2Q.B D 48,0 A.jmtBiustt, J A ,atp 69, Jt y Unm 
(1782), 2 E»«t. P 0 866, T Warburtm (1870), L E 1 0 0 R 274 Agieo- 
monts to do*the followiiir things aie instanros of couspiraoies to defraud —^To 
laiRO the price of the public funds ou a paiticular day by false iuinuurs(E v 
DeBermger (1814), S M &S 67), to procuie falso statements a quotation of 
the shores of a company on the officiu list of the &took Exchange m order to 
giveahctitiou8va]uotosuchabaroa(/f v A»r>iiiaf/(1876), 2Q B I> 48,0 A), to 
induce a f iKe belief among inTOstors that there is a bma fidf market for oertain 
hhares^hro/lv Erou;», Aa7f»^, ^/r A ai tf Cii ,[1S*J2] 2 Q B 721,0 A ), to purchase 
shares in atoinpanj in order to induce poisons to take shuios in a new company 
which was to take over the liusmcsa of an old company winch the oonspiraton 
knew was hopekably msulvt lit (/f ▼ C/m>»«’//(I 809), 11 Cox,0 0 414), torepresont 
a bank and its HiTuits to be in a sound uiid piosxieious condition when it is leally 
insolvent (/f V AMfai/f (18o8), 1F AF 211), to make and publish a false balanoo- 
Hhoi t uiisic])n>senting the finaumal coiidition of a coinpiui} Ul v Burrh (1866), 4 
F &. F 4U7), to Jabiicato false shares in a coiniianv in oduition to the numtior 
pioscnbcd by the rules and to BoU them as good sharos {Jt y Mutt (1827), 2 
0 & P oil), to deprive a partner ol his interest in some of the partnerslup 

S ifmoitj bv iftlso oiitncri and falso documents (/2 y IlurfiMrfon (1870), L 11 1 
C E 27l), to make false rcprebontations so as to enforce by means of legal pro¬ 
fess the pa^ ninnt of sums o* money known not to lie due {Jit v Teu/lor (1886), 16 
(.'ox, C 0 206, iij8), to defraud an execution creditor of the fiuits of a ludg- 
mout b} fake Iv ante dating a deed relating to the ]ii op(>rty of the judgment aobtur 
{By f’e/-(18M), H(i B D 161,0 (' E ), knowingly to make false icprcsentatioiia 
as to the boh cucy of a puichosoi of goods on cre dit and thus to enable the parthaser 
to get gciods on cicdit when it is known that bo docs not intend to pay for them 
(7f V OiTOan(188U), 14Coz,C C 681), to cause ludigont persons to 'oreputedand 
believed to be poisons of conside rnbln credit for the puipnse of defiending trades¬ 
men {It y Jr/ijfeAow«(18-2), 6 Cox, 0 C 38 , E v RobfTU{im), 1 Camp 399), 
to dispose of goods in contemplation of bnnki uptc y in oidor to ckfraud the creditor 
of the poison to whom the gocMisbelciiig (//fymann y R (1873), L E 8Q B 102, 
R V //«//(186b), 1 r A F 66), to cause gocids at an auction^ lie sold at a price far 
be lowtheir leal value with intfoit to divide between the rxmspiratora the difference 
between the f uction pnee and the fair pneo (E«w* y Levt (18Af), 6 C A P 239), 
to hold a sham auction woth sham bidders Tor the purpose of selling goods at 
prices groBsh above the real value (E y LeicM (IbG9), II Oox, 0 0 404, whc»re 
R V Artfoa (IS<>7), 10 Cox, 0 C 674, was commented upon and distinguished), 
to defraud a i ail way company by obtaining excursion tickets which wore net 
transferable and selling them^ other persons to bo used by them {li v Ab$olm 
<(1859), IF & F -198), to maka false and fraudulent representations as to the 
sounoiiess of a horse which the owners had agiced to sell and so to induce him 
to accept a less price than tbatatwhuh he Lad agreed to eel) the horse for (It v 
Carfts/e (1861), Ilcars C C 637), falsely and fiaudulently to represent that a 
horse is the property of a pnvate person and not of a horradealer and thus to « 
miiacea person to buy it (E v KmirwJt (1843), 6 Q. B 49), to obtain money 
from another poison by bdse pretences with intent to defraud (E y Otll (1818), 
2B AAld 291) 

(tf) E y Kmntr$hfi{\m), 1 Stra 193, R V. (hff (1818), 2 B A Aid. 2(M. fi.y 
jrcnrtc:A(1843), 6 Q. B 49, bpeiser/y R (ISdAll^B 246,Ex Ch Anindiot- 
ment is sufficient which alleges ttot A. andB " nnlawrfully conspired by false 
pretences and subtle meaus and devices to obtain from (' diyers large enins of 
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Cbihinal Law A^’o Procedure 

In conspiracy the unlawful agreement is of itself a eufficient oveit 
act(/) But m a piosecution for conspiracy, unless there is direct 
proof of the unlawful agreement, the evidence must, m order to 
(stabhsh the agreement, show an overt act done in puisuance of the 
alleged agreement, evidence of such an act is always desirable, 
even when it is not necessary 

An overt act done by one of the conspiiatois in furtherance of 
the agreement will be evidence against all, if the agieement is 
established by otlior ov idouce (^) 

SuB-Si( I 8 —Pirvention of Corruplton Jrt, 1900 

1402 By statute (o) (1) if any agent conuptly accepts oi obtains 
or agrees to accept oi attempts to obtain ftom any person fot 
himself or ioi any other peison any gift or considei ation as an 
inducement or lewaid for doing or foibearing to do, or for having 
done 01 foiboine to do, any act m relation to his principal's affaiis 
01 business, or for showing or forbeaiing to show favour or dis¬ 
favour to any person in relation thereto, or (2) if any peison 
corruptly gives, or agiees to give, or oilers any gift or considei ation 
to any agent us an inducement or rewaid foi doing or foibearing 
to do any such act oi for showing oi foibearing to show favour or 
disfavour to any person in relation to his pimcipal’s affaiis or 
business, oi (Jl) if any person knowingly gives to any agent, or if 
any agent knowingly uses with intent to deceive lua piinuipu], any 
101 eipt, account, or otiioi docnni mt in respect of winch the piincipal 
is inteiebled, and which contains un> statement which is faKc oi 
euuncoua or defective in au> inateiial paitieular, and winch to hiS 
knowledge la intended to mislead thu principal, he comnnis a 
nnsdeineanour and is liable to iinpiisonment with or without hard 
laboui for two years or to a line not exceeding t!500, oi to both 

Sm d--Olfe)ios ajaimt thf BanhxipUy 

1403 A nuiuboi of olToncos on the pait of a baiikiupt, or by a 
person against whom a receiving oidoi has been made, have also 
been cieated by statute {b) 

monn^ with lutniit U> dofi lud,’ although if the luiliotment h il been agamst one 
peison it would have boou necessary to set out the lalso pretences (/Z v O-ill, aunra, 
H V KtmuK,gHpta, hoo p 691, a/ilf Merely to allege that k andB unhiwrally 
fraurluloiitl>, and decoittuUy did lonspire, combiiiu, conioderate and agiee 
together to cheat and dellauu C of his goods and chattels is sufficient (Syi/jit; ^ 
V H,fufnu) But SCO A' v AnAardwa (IS 14) I Mood &B 402, Ji v Fowls 
(1831), 4 0, At P 59J It is, it seems, nocossiry to allege an intent to dofraud 
someone, but an allegation <*f un intent to defraud the publio is sufficient (It v 

ifewi'/etr (18141 J M A: b 67 , A v (/arji*>y^'l8o9), 11 Oox, 0 C 414 at* 
p 440, but see II ftifc v A' (IbTti), 13 Oox, 0 0 118), and 1 Bussell on Cnmot 
bth ed , i19 (U ) 

(«) Mulnihy V R (1868), L R 3 H Ii 306 

fy) R V Dtamml (18b8), ll Oox, G C 146 

(a) Pmeution of Coriuption ATst, 1906 (fa aiw 7, c 11) These offences are 
not triable at quarter sessions {tbid s 2 (o)} The consent of the Attorney 
or Sohoilxw General to the prosecution must m obtained (iM , s 2 (1) ) 

(b) For a full treatment of these offences, see title Bvxkrufiot aits 
Insolvsxov, \ q 1 II, pp .145-—3ol * As to obtaining credit bv fraud, see tbtd , 
and A v JfatrAead (ISbfa^ 73 J P 31,0 C A These offences are tnable at 
quarter sessKUn 
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Bbct 4— lorgery, 

Sub-Sbct 1 —Forijety at Common Law 

1404 Forgery 18 the fraudulent making of a viitlon lAatrument Pt&mtioanf 
vihich pui ports to be that nhich it is not(r) It is indictable as a 
misdemeanour at common law, and the forgery of certain instru¬ 
ments and certam acts relating to or picpnratory to forgery have 
been made statutory offences (d) 

Forgery must be of some document or writing (r) The 


(c) IX yarit Windaor (1865), 10 Cox, 0 C 118 at pp 123,124, Ji i Rition 
(ISfa*)), L R 1 0 0 R 200, at pp 203, 204 For other dohnitionB, w'o /i v 
Parkta (170f)) 2 Liaih, 77t>, at p 7S5 R V f/oiirs (1765), 1 liOadi, J()(i, 367, 
R V /'PP* (1864), 4 F 4.F 81 per WllLES, J,at p 80 , 2 East, V 0 8.j2 . 
4 Bl Com 245, 4 Com Pip tit Foipoij, A, 1 , 1 Hank P C, c 70, b 2 
(“the notion of for^ty doth not so much coumst in the lonnteifoitinp of a 
man’n hand and Beal but in the endeavouring to give an appenranoo of 
truth to a more deceit and fnlsit}, and either to impose that uiion tke world ita 
the solemn act of another which he i4 in no win ptivv to, oi at lount to make 
a man's own act ajipcar to have lie< n done at a timo when it wns not done and 
by force of such a ialBity to give it an ojieration which in tiuth and justice it 
ought not to have”) , 'loinhn, I iw Dictumaiy, tit Forpoiv Every fiaudulont 
alteiatiou of a tiuo iiibtruinent is a foigoi> of tho whole instiuinnut (if T 
y'eayiK* (1802), 2 Last, 1* 0 079) so tho foipen of a signatuio to a duLiiment 
may amount to tho foiuv'ry of tho cntiio document (/i v *!«<«/(18o7), Poara 
& B 294) As to iitti imp a loigod instrument, soe p 714, f»>$t 

(ri) bee p 715, post Thoan statuiim contaui no dntiiution of forgery , and m 
thorn foigory has the same inoaniiig as forgiiv at common law (soo if y Jiiison 
(1860), L R 1 C C L 200, atpp 204, 20,i) 

(f) It 11 not foipery fiaiidulcnth to inwit tho f. pnntiiro of a painter m a 
picture, oven when the pn tiiie is not jiamtod by him (if v Chns (1858), Poars 
A B 460, 466) Sui h an net is howi v« i mode piinishahle in ccrlnut cases by the 
1 mo Art Copvlight Act, 1.S62 (2') A 26 Vict c 6S'i s 7 (bpo title Oopyaianr, 
\ ol VIII , p 100) If a tnidf sin in or inanufactuu i tor tho jmrposo of pasmiig 
off his goods as those of another ti idesmao or manulactiucr iiiiitatosthe piiiitiHi 
wrappeis used by the othci bad* Hiiiau or manufacture], and sells his goods in 
such wrappois, this IS not foigorv (if ▼ hmifi/(1858) Peais ^ B 566) Such 
an offenco is, however, punishable under tho Morchandiso ifait Act, 1887 (50 
A 61 Vict 0 26), ss 2, 5 (we titlo TliAliE Makks avii Vr^lOM It is forgeiy 
at common law to make a false certifacat© of eharaiter (if v Toshnek (1819), 1 
Pen 402, R v b5arninn (18*1), Dears 0 (' 285, R v Jl/irif//< (16*8), 7 Co*. 
C C 503 OCR, butst'O if V llodyson (1856), 7 Cot, (’ 0 122, C G R j 
There are also statutorj piovimons as to tho giving eii using of false cliaractors , 
see Servants’ Charactejrs Act 1702 (U Goo 3 o .*6). s 4 , hferthnut Shipping 
Act, 18‘)4 (. 7 A ,*8 Vict c 60), s 101 Seamen’s and Soldiers’ 1 also Characters 
Act, j 906 (6 Edw 7, c 5), ss 1,2) It wfoigery at common law fraudulently to 
fill np a county couit summons or to altei a dtdrtnffas into a summons (if v 
Cnlhir (1831), SCAT 160) to put a seal to a document which is invalid 
without a seal {It r Cnlltm (1644). 1 Cox, C C 57), to alter the^ontries made 
by donors on a list of aubserijjtions {/f v i/ami/fon, (1%!] 1 K B 746,0 C H), 

' to forgo a certificate of ordination oi an entry in a register of ordinations (ft v 
Ethmdife (1901) 19 Cot, C C 676, 678, n , and see iS/fle/er v hmaUbro<Jj-{l&hi), 
i Ley 138) to forge a railway pass (It v Boult (181S;, 2 far A Kir 604), f>r 
to forge an order fiom a magistrate to discharge a inisoner {// v Ilarru (1631), 

I Mciod C C 391 see R v (1793), 2 East, P C 862), a bill of lading* 

(It V Btoeker {lb95), 5 Me*d Rep 1*57), an acquittance (R ▼. -Ferreri (166t*), 1 
Sid 278), a receipt (R v ITarcf (1727), 2 Stro. 747), a warrant of attorney 
'Fttrr^t (7o«(1663), T Kaym 81), a mamage register (Dudty'a Case (1658), 2 
ad 71); a bill of PTcbange (R v bfuddm (1680), cit^ 2 Stra 7481, a pro 
nuBsory note (R ▼ Hales (1728), 17 State Tr 162), letiersof credence to collect 
money (8avage*s Case (1647), Sty 12), a cemsent to act os next friend in a suit 
(R V Smythtes (1840) 1 Den 408J It is nert forgery to make an entry in a 
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Bwn 4 mstruraent or eome part of it muat be false in some material 
Forgery, respect (/■) 

book of aooouDts containing a false statement {Ex parte Windsor (1865), 10 
Tox, 0 0 118, at p 12), Wt see Be Arton (No 2), [1806} I Q B 609, at p 
515) But this M a statutoiy offence m certain oases (see Falsification of 
Accounts Act, 1875 (58 & SOYict o 24), s 1 ; Larceny Act, 1861 (24 &25 
Yiot c 96), 8 85) It 18 not forgery to fill in voting papers vitb the names and 
marks of voters who are marksuien (Jt v Hartshmn (1853), 6 Cox, 0 0 395 , 
but see now Dlalae v Allen (1600), Moore (x B ), 619, R v Combes (1605), 
Moore (x n), 759, B v himorth (178<f)), 2 East, P 0 986 , B v Kinder 
(1800), 2 East, P 0 856 , 71 v Atktnsm (1837), 7 0 & P 669; E v Treife 
(1810), 2 Taunt 328, Ex Oh , 7? v Foot (1806), Russ A By 101) 

(/) R V iArkrtr (1813), Russ & By 251, R v (1858), Dears &B 

648 , 7i V Hart (18)7), 1 Mood 0 0 486, ilower ■v Shaw (1848), 2 Car A 
Eir 703 It IB fotgory to make a deed fraudulently with a false date, when the 
date IS mat* iml, although thedood is in faot inndo and executed by and between 
the persoDB by and btdaoen whom it purports to be made and executed {It v 
Rileo/i li. 1 0 U B 200, see 7f v Lewie (1754), Post 116) It is 

foigeiy to alter tho naino of a banker at whose bank a note le payable and sub- 
stituto the name of another banker {R v TrtfJe (1810), 2 Taunt 328, Ex Ch) 
An instrument is a false instiumentif it contninsthe signature of the defendant 
in lus own name, if hik h signature is mtended bv the defendant to pass as that 
of another person, whether there bo such another person in existeiir^ or not, 
BO of ail mstrununt signed by another person wi h tho dofendaut’H authority m 
8U(h othoi poison’s real name, but with the intent that tho signature should 
pass OB that of a third person, whether existing or non oMstiiig (if v Faille 
(17%), 2 Li'adi, 775, and see 2 East, P 0 9 j7 , Mtad v ioioiq (1790), 4 Term 
Ilep 28, /f V (1754), Post llti, R v /7rt^(J^f/,^ (180)), Evans Collection of 
Htatutofl, Vol VI , 9), Part V , ch xii, p oM), R v Roiferi (18)8), 8 0 A P 
629, R V A/ifr/if/l (lH4i} 1 Don 282, R r (18-17), 2 Ctr ARir 5)1, 

R V A>M(18b4),4P A P 81, if V Am5c«(185)),6Cox, 0 C 320, if v MaAont/ 
(18,14), fo Oox, 0 0 487, C 0 K (Ir ), but see R v Wfbb (1819), Buss A By 
405) Thus to wiite tho aocoptance oi an eiuBtmg person or persons to a bill of 
OMaango without autlioiity or tho name of a non-exisling peison or petsons m 
aceeptaiioe of u bill is forgery, if a person wi ites an occ eptaiit e lu his own name to 
repi osont a hctitious peison or persons with intent to dofi lud he commits forgery 

! if V Rojjfere, siijtra, and see if v rFifAa(1767) 2 Ei«t,P 0 957, if v Bolland 
1772), 2 East, P 0 958, K v Lockett (1772), 2 PuHt, P 0 910, if v Taft 
1777), 2 East P 0 959. ^ v Taylor {111% 2 East, P 0 960, R v Waiddl 
1862), 3 P A F 82) But if a person gives a note or other written instrument 
as hu own his siibsciibing it bv a hotitious name will not make it i forgerv, if 
credit IS wholly given to himselt w ithout any regaid to tho name or any relation 
to a third person (if v Martin (1879) 5QBD34, CGR.ifv Dunn (1765), 

1 Loach, 57, and see A v fioutiea (1813), Buss A Br 260), alder if the 
fictitious name is assumed for the putpose of: carrying out the particular fraud 
with whiclt the defendant u charged (see R v Hhepjtord (1781), 1 Leach, 226, 

B V AiclUee (1787), 2 East P 0 %8, B v irAi/e//(1805), Buss A By 90, 

R V tearock (1914), Hubs A By 278, if v Whi/te (1851), 5 Cox 0 Q, 290, 

R V, /Francis (1811), Buss A Ev 209, B v BonUen (1813), Buss A By 260) 

If D repre^nts himself to be E and signs E's name and thereby obtains pay. 
ment of money due to E from F , who would not have paid the money unless 
he had behoved that D was E , D is guilty of forgery {R v Dunn, supra, and • 
see &■ V Farhe (1843), lT5ox, 0 C 4) It is not forgery for a person lalwly to 
represent himself to be someone else who has actually signed an instrumeut {R 
V. JfsHQr (1783), 2 East, P 0 856) It is not forgery to procure a person’s 
signature to a document, the contents of which have bwn altered without such 
porson's knowledge {R r Chadmek (1844), 2 Mood AB. 545, and see if v. 
Oolltns (184 1), 2 Mood A B 461, at p 466) But it is forgery to make a false 
copy of a document for the purpose of using it as evidence of toe contents of an 
original aU^:ed to be lo<it {Up/M v. />if (1801), 5 Esp 103) If a blank 
cb^ue is given to a person with V limited authonty to complete it and he 
lUBpi ts an amount different from that which ho has authority to insert, or if be 
completes it trhen his authnnty has been detenmned, he is guilty of forgery 
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1405 To oonshtate the onme of forgery it is not easential that 
the forged mstrament should be so made that, if it were m truth 
what it purports to be, it would be valid; but the false instrument 
must carry on the face of it the semblanee of a valid iBBtrunent, 
and must not be obviously an illegal document (g) 

It 18 i»^ neoessaiy that the resemblance to a genuine instrument 
should be exact, it is sufficient il the false instrument is so like ad 
to be calculated to deceive persons who on ordinary observation, 
although persons having special experience as regards such instru¬ 
ments, would not be deceived (h). 

1406 An mtent to defraud is a necessary mgredient of the crime 
of forgery (i). It is not necessary that anyone should be actually 
injur^ 

(j! V Bateman (1845), 1 Oox, 0 C 186, R v WtUon (1847), 2 Oar &£u: 627) 

If a person hua a general autixontr to draw cheques, he cannot be convioLed of 
fo^ry in drawing a cheque which he nusappropriates {R ▼ Ruhardaon (1860), 

2 F & F 343) if a porson draws a cheque or aoiopts a bill of ezehaago nr 
signs any other document in the name of anoUrnr, it is forgery, unloss the 
peibon drawing or accepting had authority from the other person or bond fide 
nehovod that he had uulhuiity (fl v Forlla (1835), 7 0 & P 224, R v Bf»rd 
(1837), 8 C &P 143, V ParwA (1837), 8 0 A V 04 , iZ v JB* ar<i«a« (18 W) 
IP &F 529. sec R v Srntth (lHfa2), 3 F * F 504, ii v UUfiord (1840), 2 
Cur & Kir 202, R v fluoM (1HJ3), 2 l^w 0 0 178 It is not forgery at 
common law foi a porson fiaudulentiy to sign Ins owu namo to a bill per/a*o- 
curationem {R 7 \\ httf (1847), 1 Ben 208), but such an act is now punishable 
08 a statutory offence, see pp 720, 727, p**«t 
(o) 2 East, r 0 948, R v Ihakim (1674), 1 Sid 142, U v Crorike (1731), 
2 East, 1* C 9*21, R v Of«i<e (1700), 1 Id Payra 737, R v ilfarpAy (1768), 
19 State Tr 09t, R v Slerltw/(1773), 2 East, P 0 960, R v CrnKjan (1787), 

1 Leach, 449, R v (1813), Euss A, Ky 255, E v (1822), Rush A 

Ey 496, R V PtAe <1818),*2 Mood C 0 70, R v 7'ai/^or (1813), 1 (Jar A-JCn. 
213, see R v BuiUruxck (1839), 2 Mood St H 196, 11 v Cooke (1818), 8 
0 & P 682, E T H icle (1809), Euss & Ey 149 Forgery can be commitb^ 
of an inetruinent on unstamped paper or paper insiifllcienUy fetamMd, although 
payinont of such an iristruinont could not he enforced by actmi' (E v Ifawhu- 
wooil (1783), 1 Leaih, 237, E v Zee (1781), 1 Leach, 268, n E v Morton 
(1795), 1 Jjoach, 258, n (b), B ▼ Eeru/wf (1795), 2 Leach, 703, E v Teague 
(1802), 2 East, P 0 979, E v P.Ae (1839), 2 Mood 0 0 70, ntp 75) If the 
raise instrument is ^oid on the face of it, the person who makes it does not, it 
Boems, commit forgery (E v 11 a/1 (1800), 2 East, P 0 953, It v (1787), 

2 East, 964, E v Jowm (1779) t Doug (K n) JOO, E ▼ Eeodtny (1791), 2 Loach, 

o90, E V Pa/man (1821), Russ & Ey 455, R v Bartlett (1841), 2 Mood 
& B 862, E V Mofait (1787), 1 Loadi, 431, E v Donnelly 1 Mood 

C 0 438, DutsoeE V Eeed(1818), 2 Mooil C 0 62. at p 66, and compare 
E T I/arpnr (1881), 7 Q B D 78, 0 0 E., and E ▼ Cariwnght (1806) 
Russ & Ev 106, 107, n (b) It is no answer to a charge of forgery that the 
false Uistrument would, if genuine, be invalid by leason of some object i«»n not 
appearing on the face of it (E ▼ M'lutosh (1800), 2 East, P 0 942, E v, Bike 

, (1838), 2 Mood C C 70) • 

(A) 2 East, P 0 868, 950, E ▼ ffaoet (1802), 2 East, P 0 950, E v 
Elliot (1777), 1 I^eaeh, 176, E v Colhrott (1812), 2 f^oaoh, 1048 
(t) 2 East, P 0 853, seeE. V AUday (1837), 8 0 & P 136, E v Hartshorn 
(1863), 6 Cox, C 0 395 , E V Powner (1872), 12 Cox, 0 C 235 • 

(/) E V H'ard (1727), 2 East, P 0 861,at p 802 Quaere whether there must 
he a possibility of some person being injured in oonseouence of the forgeri (see E 
▼ Afarvws (1846). 2 Oar A Kir 356, jmt CbEsSWXLL, J , atp 361 . E v WMiUon 
(1847), 2 Cm a Kit 777, E v Ward, eupra, 2 Bussell on Crimes, 6th ed . 600, 
n (1)» but see E v. Nash (1862), 2 Don 493, »t p 409) In E. v Jfoldm (1809), 
Buss & Ey 164, the prisoner, on the invitatfon of a person who vas acting for 
purpow of detecting forgeries, sold forged notes Mforged and notas genuine 
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1407 The offence of forgery is complete, if a false instrument is 
made with an intent to defiaud, it is not necessary that the 
instiument should be utteied or published (Q, 

1408 It IS a common law offence to nttei any forged mstrument 
the forgery of which is an offence at common law (m) 

It IS immaterial whether the attempt to defiaud hj the‘’litteiing 
IS or IS not effectual (rt) 

A false document is said to be uttered, when it is paited with 
or tendered or used in some way to get money or credit upon it or 
by moans of it (o) 

und yet wafl found although owing to ciicumalances of whuh the defendant 

was not apptisod the jnusecutoi could not bo in]ured by the defendant's act 
If the imuudiato clhct of tho forgoiy is to defiaud the piu'teculor, that is 
Niifhc lent evulnnco of an lutont to defraud (£ V (1810), lines &Ey 169) 

If tho foigery or uttering of a false docuraont ii pirt of a fiaud it is immatenal 
that, before the f ilsodoiumuiit aas given, tho piosopulor had already parted with 
the money of whn h it is alleged that ho was defiaudod {K v Martin (1836), 1 
Mood 0 C 48.3, It v Mondy (18(»J), Le & Ca 173, sne B v lioardnwn 
(18<3tS), 2 Mood & R 147) If a dofoinlant pa') s in to his bank a forged note, it 
iH fox tho lury to say whether he had an intent to defiaud, even though he has 
giv( n to the bank gu uantcos for an ovordiaft exceeding the amount of tho note 
(7i V tTflwcii (18.36), 7 0 & P 553) To utter a l)iU of cxibingo all tho names 
on which aio fictitious is an offence if tho ]K.'rBou to whom the bill is uttered did 
not know that tlio nainos were fictitious, and it is imm iteinil that tho defendant 
intended to piovidofor tho payment of the hill {B v Hill (IS 18), 2 Mood C V 
JO) Tho offonco iR complete at (ho time of uttciing, and it is imnuteiial that 
tho bill 18 afUrwauls paid (B v Ueach (18101, 9 C A P 400, whole a dc touciant 
■was couvictc'd although tho bill was pinl befoio the in'ititiition of tho pruse- 
(ution) If a pc'Mcui uttoiH a foigcd lioiuinent knowing tint it is loigcd, and 
moiiiis it to 1«) taken .is n genuiiio docnnieiit, tho inevitable (onclusion is that 
ho infciided to defiaud (/i! v Teoic (IS 3s), 8 0 AP 586, R y Zac/cf (1814), 1 
tox, (' (' o7, heo B V Ctowthrr (1S32), 5 0 A P lib) If a person has 
leisoiiulilo giouiid for helicviug that ho has authorit} to accept hills in the 
uimo of another peiMin, and acting on that iiiipies'.ion ncecjits a bill in that 
pcuHon’s n lino tins is not foigoiy, but it in forgely if ho does so without 
authoiitv, II belief on leiKonablo gioiiiid lint lio his authoiitv (It v Furhei 
(IS,3,)) 7 ( .V 1* J2I Jt V I\ui3h(mi) sr AP 01 B v ifeard (18 37). 8 
'' (b8.>0), 1 P A, P .)20, and see ^ y Smit/i (1862), 

3 F & F j(»l) It IS not noies^aiy in an indutnif iit for forgery to allege an 
intent to dofiaiid an) particnlui pci son or on the tiialof any such offcnc o to 
prove an iiitcmt to defraud ntiv paiticul ii poison, but it i8 Butficient to allege 
ttiicl to provo that tho defend nit did tho act chargod with lutent to defiaud 
(I'orgc'iy Act, 1861 (24 & 25 Viot c 08), s 44, which is a re-enactment of tie 
t I'lniiial Piouclmo Ait, 1851 fll A, 15 Vict c 100), p 8 ) It seems that it la 
not OHsontiul to lonstitiito foigorv at coiiiiiion law tint tin lo should bo an intent 
todoltiucl im piitiiulai pei>on (see 77 v An'A (1852), J Don 403 per MiirLB, 
J.atp lOl UailocI r //nms (1789), .3 Ttrm Hep 174, atpp 170,181, but see 
R y 3fii:ut/c»u(lSl6), lliiss & Rr 201, nnd i.’ v Tte/c/lcZci (1858), 1 P &P 
The cases of 7? v 7’ic/fi (1848) 1 Den 310 (decided before the passing of 

^^14 A 1.-) Yict(c 100)), and 77 v Hodgton 
(^iio), Dems A !• 3 cannot now be legardtd as autJhotihos to the contrary* 
eueot (see Qrcaics Ciumnal Law Consolui ition Acts, 2ud ed , 30*3) 

(/) A V hlUU (1777), 1 liCach, 175, li v Crocktr (1805), Euss A By 97, at 
,p 98 

(to) R V S/curmna (1S5I), Deavs 0 C 285 

(di-apiiroving on this jHiint of E v EouR (1848), 2 
Clii & Kir bOl) It la usual ui indicUnents for forgery to add a count for 
uttering to the count for forging, but the piactice formerly was to indict for 
foimwy a person who utteied (see % Bast. P C 978, Ti. y Boult (1848), 2 Car 

to) R r 7«i{1852), 21 L J (SI 0)166,0 C E,/wr LordCAsn-BBu,, 0 J, at 



Part XIII —Offencis aqaisot Peopeett. 

A persoD who delivers a forged document to an aeeomplioe in 
order that the acoomplioe may nttor it does not hims^f tberobv 
utier such doeament(p) If a person dehveis a forged doeument 
to an innocent agent in order that the agent may utter it, the 
person who dehveis it is guilty of uttering ( 3 ) A condidonal 
utteringf^of a forged mstrument is equally an offence with any 
other kind of uttering ( 1 ) 

The punishment for a common law foigei ^ is line or impi monment 
without hard labour, or both fine and imptiBonment(s) 

Sub-Sect 2 —Forgery by Statute 

1409 The Forgery Act, 1861 (l), and other statutes (a) have made 
various acts of forgery felonious and punishable with penal servi¬ 
tude, and have made othei acts connected with or preliminary to 
forgery statutory^ offences 


( 1 ) Banh Notea dc 

1410 A person is by statute guilty of feln^ny who with intont to 
defraud (1) forges or alters any note or bill of exchange of tiie Bank of 
England or of the Bank of Ireland, or of any othei body corporate, 
comp in}', or iiersons caujing on the business of bankers, commonly 
called a bank note or a bank bill of exchange ot a bank post bill (h ), 
(2) foiges or altera any indoisement on or assignment of such bank 
note etc , (3) oilers, alters, disposes of, 01 puts off any forged or 
alteied bank note etc with knowledge that it is forged or altered, 
or any foiged indorsement on 01 assignment of any such bank note 
etc (0 

p 168 A poison who pro<lao(9 for inspoctioii a foigod loioipt, but rufuaos to 
pnit with It, uttors a forgory, and it is inimnteiial that the for^^ receipt is 
exlubitod not diroc tl > to gam ci edit iiiioii it for the payment for which it put ports 
to vouch, but to induce iho belief that the ponon who oxhibiis it is a man of 
substance, and so to induce the poison inspectin;; the receipt to oid money to a 
third jicrson (ff v Railfurd (1841), 1 Den 69 R v Ion, aupra compare if v 
H elrh (ISul), J Don 78) But the mere showing ot an instrument the uttering 
of which would be nimmal, or the act of handing suth instiumenttoony person 
to he taken care of, though done to induce the belief that the owner is a man of 
substance, is not uttering, unless there is clear ovideaco.of intent to got money 
or credit by moans of thein^ument (R v Ion, supra, soo A ▼ Shuiard (1811), 
Buss & By 200) 

(/)) R V //eyitood (1817), 2 Cir 4 Kii 152, R v i-’aZmrr (1804), 1 Btis 4 1* 
(n b ) 06 Hnch an act would now be in some coses a statutory offence as a 
“ disposing ” or “ putting away ”, see note (t), m/ra 
(q) It V Palmer, aupra, and see if v CoUtcoU (1812), Bmsb 4 By 212 
(rj R V Cooke (1838), SCAT 582 

• (a) If the forgery u eucecAful and someone u defrauded, the offender might 

be indicted for a common law cheat, and might then be sentenced to inipiison- 
ment with hard labour (if v i/anuffon, [lOOlJ 1 K B 74U, 0 C B., Onminul 
Procedure Act, 1851 (H 4 15 Yict c 100 ), e 291 But a person oaoiiot be 
indicted tor a common law cheat in respect of a iorgsTy, antsss it is succsss-e 
ful (R T Hard (1727), 2 Stra 717) Fonsery is not triable at quarter 
sessions 

(<) 24 4 25 Vict c 98 
(a) See pp 731 ti aeq , poat 

(5) Soc as to bonk ^t bills and bank bills of ezebange, A v. Bvrhuit (1813), 
Buss & By 251 • 

(c) Forgi»yAct, 1861 (24 £25yjct.e 98), s. 13. To discharge oueiE^rsemeo* 

B L.—rc, * •2 d 
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The jiunishment for the offence ib penal servitade for life or for 
any pciiod not less than three years, or imprisonment for any 

term not exceeding two years with or without hard labour (d) 

*1 

14U A pel son is by statute (e) guilty of felony who without lawful 
.luthority or excuse purchases or receives from any other person or 
has in his custody or possession any forged bank note, bank bUl of 
exchange, or a bank post bill or blank bank note, blank bank bill of 
exchange or blank hank post bill, with knowledge that it is forged 
The onus of proving law ful authority and excuse is on the accused(/) 
The punishment for tins offence is {lenal servitude for any teim 
not exceeding fouitcen }eai8 and not less than three years, oi 
imprisonment witli oi without hard labour for a term not exceed¬ 
ing two years fO 

1412 A person is by statute (g) guilty of felony — 

(1) Who without lawful authority or excuse makes, uses, oi 
knowingly has in his custody or possession any frame, mould, 
01 mslruroenl fur the making of paper with the woids '* Bank of 
England” or “Bank of Iieland” oi any part of such woid oi 
woids iiileudod to resemble and pass for them, or foi the making 
of paper with cuived or waving bar lines, oi with the laying 
WHO lines theieof in a waving or cuiving shape, oi with any 
niunhot, sum, oi amount expressed in a word oi words in Roman 
Ictteis visible in the substame of the paper, oi with an\ devico or 
distinction peculiar to and appeal iiig in the substance of the papei 
Uhud by these bunks foi any notes, bills of exchange, or bank ]X)st 
hills of such banks 


and 111801 tanother, oi to I'luke an indor^f moiit general in'^load uf Bpenal, if> to alter 
an indoieemniit (/f v (1813), Uuss & llj 2iil) Tt is immatoiial, if the 

iilU'nition iH such as to make the note an alhued iinr;! tuimalual—r g , to alter 
one ))ound 1o Ion punnds(/Z V (1806) Russ&Itc 101) It le not necessary 
to LDU^titutu a foigod note) that the losoiublaneo to a tiuo note «hniild be exact 
(see p 711, aiife) A pcison who uses an accouipheo to got rid of foiged notes is 
guilty of “ disposing and }>ntting •iwn% ” (he note but not of uttenng {R ▼ 
J'iilmef (1S04), huRs Itv 72) As to intent to defraud, see p 713, atite 
(d) l!\>i^r> Act, 1861(21 A25 Vut c 08), s 12, Penal Servitude Act, 1801 
(M & 5b Yict 0 60) R 1 This offence is not triable at qiiaitor sessions 
(fl Foigery Act, 1861 (21 & 26 Vitt c fi8), s IJ, Penal Servitude Act, 1891 
(ol A o’) Vict c 60), s 1 The offence i3 not tnablo at quaiter sessions 
(/) Foigorv Alt 1861 (24 A 25 Vict o 98), s IJ As to the meaning of 
“lawful BUthunty or oxcu-ie,” soe B v llanmi (1871), L 11 1 C 0 U 284, 
Dickttt$ \i (?(/•', [1896] 2 Q 11 310 Where the having an\ matter in the custody 
01 posseosioM of anv person is in the Forgery Act, 1861 (24 & 25 Vict o 98), 
expi«8aod to bo an offence, if anv person has moh matter in his personal 
custody or possesRifin, or knowingly and wilful h haa it in the actual custody or ' 
possesnon of any other porson, or in on} dwelling-house or other building, 
lodging, apuitinent, held, oi other place, open or inclosed, whether belonging 
to or eceupied b> himself or nut, and whether he has such matter for his own 
uae at iv* tho uso oi bonofit of another, every such person is to be deemed to 
have such matter in his oustudy or possession within the incamng of the Act 
(Forgery Act, Ibol (‘24 & 25 Vict c 98), s 4ij), see R v jKowley (1806), 
llun & By; 110 If the onginal possession u innocent, aa when a forg(^ note 
is given te a person in the course of husmess, and he afterwards &ds out 
that it IS forged, he does not commit any offence by retaining possoR&ion of the 
note {Ifrookt v H ui ittcA. ^I^IS), 2 Stork 889) 

(y) Foigary Act, 1861 ('24 A 25 Yiot c M), s 14 The onus of proving lawful 
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(2) Who makes, uses, sdils, exposes to sale, otters, or disposes of, 
or knowmgly hu m his coatody or possession, any paper with 
snob words or parts of sneh words as before mentioned visible m 
the snbstance of the paper, or any paper with the before-mentioned 
lines or numbers or dovioe or distinction (h), 

(8) Who by any ait or contrivance causes such >\uic1a or parts of 
siieh words or such device or disUnction to appear visible in the 
substance of any paper, or causes the numerical sum oi amount of 
any bank note or bank bill of exchange or bank post bill or blank 
bank note, or blank bank bill of exchange, or blank post bill m 
a word or words in Roman letters to appear visible in the 
substance of thepapei whereon the same aie written or punted (t) 

(4) Who engra\e8 or makes upon any plate or upon any wood, 
stone, or other material, any promissory note, bill of exchange, ot 
bank post bill, or part of such note or bill purpoiting to be a bank 
note or bank bill of exchange, oi bank post bill or part of such note, 
or to be a blank bank note, blank promissory note, blank bank bill 
of exchange, or blank bank post bill of the governor and company of 
the Bank of England or of lieland or of any othei body oorporato, 
company or person cai rying on the business of bankers (k) 

(5) Who engraves or makes as aforesaid any name, word or 
character leserabhng or apparently intended to resemble any sub¬ 
scription to any bill of exchange or promissory note issued by any 
of the before-mentioned banks (0 

(6) W ho uses, or knowingly has in his custody or possession any 
such plate, wood, stone, or other material, or any such insti ament 
or device for the making oi printing of any such bank note oi bill 
pait thereof (m) 


authority is on the defendant {thd), nothing in this section is to prevent 
any peison it^uing any Lill of exchange or pinuussory note having the amount 
expressed in guineas or in numorioal figures denoting the ni> onut in pounds 
stoiliDg appearing visible m the substance of tho papoi, or fron making, using, 
or selling any paper haying aavuig or curyed lines or anv other devices in the 
nature of watermarks visiblo in the substance of tho paper, net being bar hues 
or laying wire lines, provided they are not so coiitrivo<l as to foim the ground¬ 
work or texture of the paper, or to rosomble tho waving or curvfxl laiing wito 
linos or bar bnos or tho watermark of tho paper used, by tho Banks of England 
and Ireland (Forgery Act, 1801 (24 A 26 Viet c ‘IS), s 15) 

(A) Forge-y Act, 1861 (24 & 25 Vict c 98), s 11 
(t) Ihtd 

(A) Ibid ,B lb Every part of what usually circulates as a note, the omainent..il 
border as well as the obligatory words, u part of the note (12 v Keith (IS"! n, 
Dears C C 486'^ Whether the engraving " purports ” to lie a bank note etc lo a 
quesUon of fact to be ascert^ed by oompamon with a genuine note, extrinsic 
• evidence being admissible (W v Keith, lupra) A document which does not 
purport on the face thereof to be a bank note cannot be made so to purpoit by 
reason of any atatement made by the party diapomng of it {R v Jmee (n7‘>}, 

1 Doug (K B) 300, eee also i2 v Otbbt (ISOOX 1 Last, 173, at p 180, n The 
section applies to the notes of any banken, wherever they carry on business* 
{It V BraAenndye (1866), L. B 1 0 0 B 133 Banks carryuig on busmoss 
lb Scotland are included lu spite of a 65, which provides that ** nothing in this 
Act contained shall extend to Scotland.” As fo banks carrying on business 
in foreign coxmtTies, see 22 y Auffret (1898), 62 J P, 321), If r. Ifanmon ^1839]^ 
9 C A P 11 

2f) Foigery Act, 1861 (24 & 25 Vict o 08), a. 16 • 

(m) Ibid 
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(7) Who knowingly offers, utters, disposes of, or puts off, or has 
in bif> custody or possession, any papei on which is made or printed 
an\ blank bank note etc. of the Bank of England etc, or part of 
such bank' note etc or any name, word, or character resembling or 
a])paionily intended to resemble any such subsciiption to any such 
note etc (n). 

(8) Who engraves or makes upon any plate &e any word, 
number, figure, device, character or ornament, the impiession 
of which resembles or is apparently intended to resemble any port 
of a bank note etc of the Bank of England etc. or any other 
body corporate, coni])any, or person carrying on the business of 
bankers (o) 

(9) Who uses, oi knowingly has m his custody or posseiision any 
such plate, wood, stone, or other mateiial, or any other instrument 
or device for impressing or making upon any paper or other 
material any word, number, figure, character,, or ornament re¬ 
sembling 01 apparently intended to resemble any pait of a bank note 
or bill of the Bank of England or Ireland or any other bBnk(p) 

(10) Who knowingly offers, utters etc or has lu his custody or 
possesbion any paper oi other mateiial bearing an impression of 
such matter as aforesaid (g) 

(11) Who nialves, uses, or knowingly has in bis custody or posses¬ 
sion any frame, mould, or instioment for making paper with the 
name of any firm of bankers other than the Banks of England and 
Ireland appealing visible in the bubstance of the paper (i). 

(12) W ho makes, uses, sells, exposes to sale, utters, or disposes 
of, or knowingly has in Ins custody or possession any paper with 
any such name appearing in the substance of the paper (a) 

(18) Who by any art or contiivauce causes any such name to 
appear visible in the substance of the paper upon which the same 
shall bo wiitten or punted (f) 

(14) Who engiaves or makes upon any wood, stone, or other 
material in iiny language, whether intended to be under seal or not, 
the whole or pait of any bill of exchange, piomissory note, under¬ 
taking, or Older for payment of money purporting to be the bill, 
note, undertaking, or order oi part thereof, of any foreign prince or 
state, or any minister or officer m the service of any such foreign 
prince etc, oi of any body coipoiate or body of the like natuie 
constituted or lecogiused by any foreign prince etc , or of any peison 
or coiupanv of persons resident outside the King’s dominions (a) 


(«) Pormrv Act, 1861 (24 ft 25 Viot o 98), a 1^, 

(o) /frta , fl 17 A prisouer mai be indicted ondw this eectiou for having • 
ptatM etc for forging the note of a bank eatabhshed m a foreign country 
(Jt. V, Aafirtt (1898), 62 J P 521), as to a bank carrying on the bueinesa 
of baakerR, out incorjiomtod for a totally different purpose, see y Catapodt 
‘(1804)^ Buixi. & Bx 65, BB to custody or possesoion, see p 710, anU. 

(p) Pmgi'ry Act, 1861 (24 ft 25 Tict c 98), s 17 

(y) IM 

(r) Poiwy Act, 1861 (21 ft 25 Vict c 08), s IS 

(s) Jbtd 

(t) /bid. 

•(a) Ihid , a Fonn«'ih, whore the forged bill was m a foreign language, 
it wiu> uecessary tint the indiotment should contain an English tnnolation {A 
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(15) Wlio OSes or knowingly has in his custody or ^sseraion any 
plate etc. on which the whole or part of each foreign bill, note, 
undeitaking, or order is engraved or made (b) 

(16) Who knowingly utters or has custody or posHossfon of any 
paper on which is made or printed any part of such foreign bill, 
note, undeitaking, or order (c). 

The punishment for any such offence is penal servitude for 
fourteen yeais, or for any term not less than thice >ears, or 
imprisonment not eiceodiug two years with or without bard 
labour (</) 

(u ) Order* for Payment of Money etc 

1413. plveryone is by statute (^) guilty of felony who, with intent 
to defiaud, forges, oi alters, or ntteis, disposes of, oi ])uts o6 iMth 
knowledge that it is forged oraltcicd—(1) any undeitaking, wanunt, 
order, authoiity or request, for tho payment of money (^),or foi the 
delivery or transfei of any good'^ {//) or (battels, or of any note, bill, 
or other security for the payment of money, oi for piocnimg oi 
giving ciedit, or any indorsement on or asbignment of any such 
undertaking, wan ant, oulei, authoiity, oi loquest, or (2) any 
accountable lecoipt, acquittance, oi receipt for money or for goods, oi 
for any note, lull, or othei becunty foi tho payment of money, oi any 
indoiscmcnt on or assignineut of any such acoount.ible leceipt 

The punihhnient for feuch offence is jienal seivitude foi life, or for 
any period not less than thiec yeais,oi imprisonment foi any term 
not exceedmg two yeaia with oi without hard labour (ft) 

1414 El ei vone is by statute (i) guilty of felony who without lawful 
authority or e\cu8e, and with intent to defraud, diaws, makes, signs, 
accepts, or indorses any hill of exchange oi pioiuissory note, under¬ 
taking, wail ant, oidei, authority, or request for the payment of 

? (1822), Buss A By 4T3, and hoo v //arm ( 18 ie 7 0 AP429), 

but novr it is nut urcesaary tu sot out the feugt d iTistrument (bu g<ry Act, 1801 
(24 A 25 Vict c 98k s 48) AjpbidotriaphK/ inijironhioii on glass is within tho 
Boctiou (/i? V (IbfeJ), *♦ Ij T .{95,0 0 B) Wbore pnaoners are charged 

jointly with this offptice it in not iicco*<sai’y in oid'r to convict them that all 
should have been pieseut whon tlio order to ongiave was Bfiven. all must have 
jointly eInpl<)^ed the ongiaver, but it is sufliciont if one first nistructod the 
others and his authority thej employed the ongiaver See Jf v Jlfa«utt 
(1840), 9 C AP 678 

S Forgei V Alt, 1861 (24 A 25 Vict c 9S), s 1*), and see s 4,3 
llnd , s JU 

Forgery Act, 1861 (24 A 25 Vict c 98), ss 14, 16, 17, 18, 19, I’onal 
Servitude Act, 1891 (54 & o5 Vict c 69), s. 1 These offeuces are not triable at 
• quarter sessions * 

(e) Forgerr Act, 1861 (24 A 25 Viit c 08), s 23 

(j ) The order or undertaking may be conditional, and therefore not within 
tho definition of a negotiable instrument (/f v Anderevn (1843), 2 Mood A B. 
469, see p 721, pod, it r Joyce (1865), 10 Cot, 0 C 100 ). « 

(y) Even the smallest quantity, the maxim De mmmis «on ettraf ler having 
no appbeanon, so that an oidcr to tuste wine comes within the statute {It v 
ll/iaffeji849), 2 Car A Kir 87!) 

(A) Forgerv Act, 1861 (24 A 25 Viet o 98), s 23, Penal Sfnitnde Act, 
1891 (54 A 55 Vict c 69), s. 1 These offences are not triable at quarter 
sessions • 

(t) Fwgory Act, 1861 (24 A 25 Vict. c. 98), a. 24 
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skot 4 money or for the dehveiy or tranefer of goods or chattels, or of any 
Fortfery. bill, note, or other seciuity for money, by procuration or otherwise, 
— for, m the name or on tho account of, any other person, or who offers, 
utters, disposes of or puts off any such bill, note, undertakmg, 
vtarrant, order, or request so draisn, made, signed, accepted or 
ludoised by procunition or oUieiwiso, without lawful authority 
or excuse, with knowledge that it was so drawn etc 
The punishment for this offence is penal servitude for not more 
than fourteen nor less than three yeais, or imprisonment not 
exceeding two years with oi without hard labour(/c) 

Undertaking. 1415. An undritaking for the payment of money includes a 
conditional undertaking (0 The undci taking need not for pay¬ 
ment by the poison who purports to gi\e it, it may be a guarantee 
or undeitaking that a third poison shall pay on a contingency (iw) 
It imist, however, be an undertaking which, if genuine, would be 
binding in law (n) 

Warrant. 1416 A wan ant foi tho payment of mone> includes any instru¬ 
ment for payment under which, if genuine, the payer may recover 
the amount against the jiai ty signing it (o) The stale of the 
account hotweon tho ]>arties and tho qiiestion whetlioi the paity 
hignmg it has at tho time funds in tho hands of the pai ty to whom 
it is addressed aio immateiial (p) 


(X,) PoiKory A(t, IShl {2t & 2.', Vict c ')8\ h 24. Praal Soi\itudo Act, 1891 
(ritA65Vi(t c 6*0, M 1 This offiiK e m not tiublo at quartet be^Mons 

(/) Jt V iirrd (iSJft), 2 Muod (J P 62, v AndetMm. (1843), 2 Mood. &R 
469 {i '1 i (iioiniso to pay a Hpoohod sum, or such other smaller sum os A B 
ma\ incur by iea«ion ot a sarntjship) 

(m) R V Sima (1846), 2 Cur i ICn 361 See R v Joy-e (186'i), 10 Cox, 

r 0 100 

(n) That IS, binding m law at llio date of tho forpory thouurh not necesxaiil> 
Bo at the date of Iho Forgert Act, 1861 (21<ll2riVict c 98) Thu** wbem a 
.'uuraiitoe wis not binding it Ibo date of tho Korgoiy Act, 1830 HI Geo 4 
A 1 Will 4, L 60) but was subseqiiontH made binding by the Mercantile 
Law Aiunndment Ait, 1836 (19 A 20 Viot o 97), b 3, tho forgery of such 
a giioranbio boiiime punishable on the passing of tho lator Act(R v Coelho 
(1861) 9Uox C 0 8) 

(d) R Y riinaa (1844), 1 Car A Kir 719, R t Ferguson (1845), 1 Cox, C 0 
211 Hr Pilhnq (1838), 1 F & F J24, and see R v Dawson (1851), 2 Don 
0 C 75 Ab to instruments which would be of no force, eten if genuine, but 
upon which mono} is in fact pnd, see R v Roust (lS}9), 4 Cox, C 0 7, and 
p 721, potf 

( p) K V Tman, suj)ra It is not nocessiry that the name of a party who is 
in noooiint with another Bhould be foiged, it ts sufficient if the name of that 
party’s ageut or of a porson saving lu esffect that he has that party's authonty 
to requii-u payment bo forged (ibid ) * , 

A aoci nieut in the following form '* to A B ft Co Pay to my order 
two months after date, to C D the sum of 801 and deduct the same out 
of my account,” being unsigned, but indorsed, and havmg the word 
-aocepted and tho name of the acceptor written across the face, constitutes a 
warrant, because, if genuine, it would be a w arrant from the acceptor to A B 
ft Co to pay the money {R v Smith (1845), 1 Car & Kir 700) So a document 
in the following form was held to lie a warrant —“Mr L London Bought of 
D . two bu<^els of apples 9s November 9 Sir,—I hope you will exouM me 
sending for such n tnfle but I am obbged to bunt afto eveiy shillmg D ” 
(J? V Dawson ll8,il), 2 Den 75, see also R y ffams (1812), 1 Car ft Kir 179). 
An ordmary cheque or Isll of exchange is a warrant (p 723, post), and r. 
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A warrant need not be addressed to any particular person ( 9 ), and Brot. A 
may be conditional ( 7 ), but a mere request to pay is not a warrant (s) Forgsn; 
A warrant or order for the pa> moot of money must purport to be 
made by some person who might command the paym'ent of the 
money and to be made upon a peison who is bound to obey the 
command (t) 

A document in the form of a ceitificate or receipt may be shown Antboiity 
by parol evidence to be treated in the couise of a particular business 
as a warrant (a). 

An indictment lies for foiging a mere authority or request for 
the payment of money (jb) 

1417 It an mstiament, had it been genuine, would have been Fomiyor 
effectual in the ordinary course of busiuess between the parlies as 
an order, no defect being patent on the face of it, such instrument 
may be the subject-matlei of a foigoiy, although the instrument 
Itself, if genume, would have been void in law for want of compliance 
with some statutory direction governing the particular form of 
Older (f) 

warrant mcludos a forgot] cliequo liiawii on a bank where the supposed drawer 
has a dopoHit aocount on which ho li not on titled to diaw liioques (p 723, poit. 

It V U 4//iams (181b\ 2 Cir & K 11 /il), but such cheque is not an " oi^er.” 

A iK)‘it office money older is« nn 01 dor for the piyment of monoy within the 
eoction (Post Office Act 1008 (8 Rdw 7, c. 48), s 50, see /f y Cft/cArtsf (1841), 

2 Mood C 0 2J3) 

(o) R y Rii</er» (1830) 0 0 P 41 
(r) R y AwitTHon (1843), 2 Mood & U 469 
(fl) R y rAorn (1841), Cfar AM 206 
(f) R V Chmh (1701), 2 East, P 0 9JS 

(a) R y /Taiy (1870), 11 Cox, (J C 520,0 C B A ceitiflcate may beshown by 
coitiluate of charicter, although ite pioductiou ma\ entitle a misoii to the 
evidence to be troitod as a wairuit fif v Rmjvrs (1830), 0 0 & P 41), but a 
payment of money, is neither un unucit iking noi a warrant nor an order for 
the payment of money {R v MiUhdl (IWiO), 2 P & P 44) 

(b) bee Porgerv Act, 1861 (24 & 25 Vn t ( 08), s 23 As tc a pawnbrokers 
ticKot, SCO Zi: y A/writsfm (ISoO) 8 Oox, 0 0 104, C 0 E 

(r) if y '>/«< AI nfiisA (IWM)), 2 Lewh, 8S3, whoie the order was an order by 
a seaman whxh, if genmuo, would have been void for want of attestation 
under stdt 32 Geo 1, c U, s 2, and sea if v /fu/ianZt (1811), Buss &By 193 
bee, too, R v Joaet (1761), 1 Lraih, 53, where to an mdiotuient for formng an 
order for the redolirery of plate sent to Goldsmiths’ iPall to be maikcHl in the 
form " please to deliver my work to the bearer ” it was hold to be no defence 
that the order was irregular because by the rule of the plate office the several 
epemes of work with tbe weight of the silver ought to have been mentioned in 
the order, R y i’tAc (1838) 2 Mood 0 C 70, where to an indictment for 
for|;iDg one of the signatuios to an order of a board of guardians of a poor law 
union it was held that it was no defence to show that the porsou who 
signed the order os presidiim chairman was not in fact chairman on the day 
'when he signed, R v Jf’(wne/Z (1844), 1 Car & Kir 371, where the forged 
** pass" of a discharged prisoner whereby ho was made to appear entitled to 
certain payments under stat 5 Geo 4, c 85, was held to be a foiged warrant 
and oTou for the payment of money, although the forged pass was not in^ 
statuto^ form or properly sealed, see, however, S v Donndly ( 1 ®^^)* * 

Mood 0 0 438, where a similar document was hold noi to bo a wairunt or 
order, but in that cose the document was ungrammatical and at variance with 
the form given in the Act, and therefore defective on the face of it, see also 
S y Moffutt (176T), 1 Ijsach, 431 where the defect of form was patent on the face 
of the instrument, R v YandfmUtn G865), lOCox, 0 0 177,0 C K fir }, whore 
it was held that a forged poet office order was an onkr for payment of m<m^, * 

though signed in an irregular manner, and though no letter of udvioo was ever 
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Date of 
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Ad instrument which after making or alteration still remains 
incomplete ((f) and has no resemblance to a genuine mstrument 
cannot be an order 

An ineffectual addition to a document which already constitutes 
a complete order is not forgery, but wheie the document is so far 
incomplete that a signatuio is lequired as a (Kindition of payment, 
as in the case inhere dividend warrants of a railway company 
require the shareholders’ indoisement before the money can be paid, 
the false making of such signature is forgery of a wairant or order 
for payment of money (<?) 

1418 It is nut necessary that the party to whom an order to pay 
18 directed sliould be bound to pay at once, or, it appears (/♦), uncon¬ 
ditionally Tiius, a post-dated cheque constitutes an order (y), as 
also does an ordet for payment on a ceitain date contmgent upon 
a ceilain event (ft) 


Hont, II V limae (IS 19), 4 Cox, C C 7, where it was hold that au ludictment 
foi loiging a cottiiiuito put poi ting to relate to the doith of the member of 
a lodge which hod been dissolved could not be sustained, as at the time of 
tho foiguiy there was no such lodge m oxistonoe It is immaterial, howovoi, 
whuUier the name forged bo that of an actually existing or factitious jMrson 
(/k V /yO(A*/( (1772), 1 Lendl, jK v rciwdciKtei/i, (IhOo), 10 Cox, C 0 177, 
C C 1? (li ) 

(d) /, 7 , wlicie iin order is not under seal ns roquiiod by a statute and is 
aildiissud to tho wiong poison ami is othoiwiso irregiilii (/’ v 
(IhlO) Hubs A. Uv .117), f/i/orr wliothoi such ii dociiiuent would not now 
1)0 nil “authont>’’ or ‘‘reqiitHl” within tho nicining of s 24 of the Foigory 
Act, 18t)l (21 A 2.) Viit i Ii V /hfi/iicorfA, supra, was decided under 

slut 7 (Jeo 2 , c 22 , wliiih did not contain thoso wuids Jl y /)ce (1848), 3 
Cox, 0 C 80, whoio by the rules of a societv all cheques upou the hankers 
of the 8 oaot> woio lequirod to be signed by four memhets and countorsignod 
by the oleik, and tho signatures of the four members woie forged, and the 
Bignatnie of the cleik wiis attorwards obtained, it was held thit although tho 
insti uim lit w as not oomplete until the xignatiiio of the clerk had boon ob^nod, 
ifot as the clerk’s signntmo was subsequontly obtainrd, nn indictment for 
forging n wariant foi tho pijment of money was sustainable, if a signature 
IS fuiged to an incomplete dociiiuont which if complete would be an order for 
the payment of monej, and the docuiaeut is afterwards completed, then the 
document bocuiues an order, and the oiTtneo of forgeiy is complete 
(r) H y Jutey (1S57), 7 Cox, 0 C 329, C C It This case was decided before 
tho Forgery Act, 1861 (24 & 23 Yict o 98), s 23, which for the first time made 
the forgery of an mdorsemont a substantive offence In such a case as £ y 
Autet/ aupra, a person might now be indicted either for forging a warrant 
for the pavineut of money or for forging the indorsement ou such a warrant 

i f) See, howerer, jR y I/owte (1869), 11 Cox, 320 
9 ) A V Tailor (1643), 1 Car & Kir 213 

h) S V Ionadale (18-17), 2 Cox, C C 222 It is not necessary to ayer in the 
indictment tho peiformance of the condition (i3id ^ Au order to pay A B or 
order a sum as ndyance money on an intended voyage, w ith a marginal note 
“on receiving the cheque I agieo to sail m the ship ATary Ann, and to be 
on boaxd within sixteen hours from the date of this cheque,” baa Bmu held to 
bo an cffder for payment of money {H v Btmfitld (1834), 1 Mood 0 0 416 , 
see also £. ▼ Anderson (1843k 2 Mooa & B 469), but a seaman's adyaooe note 
containing a promise to piiv ten days after the sailing of a ship a sum of mon^ 
to any person adyanoing the same to A B “ provided the said A B shall sau 
in the said dup ” was hold not to be a promissory note or order for the payment 
of money, because it was condibona^jK y Home (1869), 11 Cox, 320) In the 
ease xt wae held, it seem^, that the document was not a promissory note« 
qtbm whether, if the indictment had been for ioxgaigeia order for the payment 
of money, it would have been good, see K. t Lomumih •Mpra. 
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1419. An ordinary bill ol exchange (t) or cheque (i!;), eonstitiites 
both a warrant and an order, a wan ant authonsmg the banker to 
pay, and an order upon him to do so (0, and a clieque la none the 
less an order by reason that the banker has no assois m his hands 
of the party who appears to have signed it(m) A person, however, 
who has a deposit account on which he is not entitled to draw 
cheques cannot draw a cheque which constitutes an order, and even 
tliough such cheque be honoured, it is not an “ order," though it is 
still a ** warrant," and may be so desciibed (n). 

1420 An order for the delivery of goods or money must, m older 
to come within the statute, purport to be the order of the owner, 
or of some person who claims an inteiest in or a disposing powei 
over such goods or money, so that the person to whom it is addiessed 
18 bound to obey it (o) It is not the less an order by reason that 
the person to whom it is addieased has no authority to obey it, 
until some form has been complied with(jO 

1421 It IS not necessary that the ordei should bo addressed to 
anyone, if the evidence shows for whom it is intended (j) Thoie 
must, however, in the case of an order for payment of money, be a 
payee, so that an instrument payable to blank or order is not an 
order for the p lyment of money (r) 

1422 In order to ascertain the uatuie of a given insiramenl both 


(») R V /SAq);irt-d(17Sl), 2 East, P C 914, « ▼ WtllougMni (1783), 2 Bast. 
P C 944, soa R \ /(rimiwro/1 (180*)), Ituss A Ey Kil 
It V CVoM.//(«r (18J2), i) 0 &P Jib 

\l) B T Crowthei, Bupra, per Eo3A.sciUsr, J ,atp 317 It may thorefuiobe 
described os a wan ant and ordei for the payment of money 
(w) R T ZiofAtft (1772), I Loach, 91 , R v AbrahaTru (17 M 2 East, P C 
941 , R ^ Crow/Aer 5 0 & P Jib, i? v /AMwy (l8 >), 1 Cox, 0 0. 

178,/i V 001/^^(1845) 1 l>pn G5, per PaUKL, li, at p 67, A' ^ AtiaflOB(1851), 
2 Den 75, per Cksssweii , J , ut p 77 

(n) R V lft//»anw(181fa), 2 Ciu A Kir 51 

(o) MtUheU'a {Mary) Case (1754), Post 119, where the piosecution failed, 
because the alleged omer was in sulistance a roquosL That case, which was 
decided under stat (1,734) 7 Geo 2, o 22, has been frequently cited and followed 
R V E//w(\784), 1 Loach, 323, and R ▼ Cltnrh (1791), 1 Leach, o40,644, decided 
under the same statute, are to the same effect liut the wording of the Porgeiy 
Act of 1861 (24 &. 2o Yut c 98), s 23, is different, and provides for the forgery 
of a mere request for the pai ment of money or the delivery of goods Rc>e 
OreavoB, Cnmmal Law Consolidatiou Acta, 2nd ed , 285 , see 22 v NewUm (18 !8), 
2 Mood 0 C 59, under the Foigeiy Act, 1830(11 Geo 4 A 1 Will 4, c (>b), 

• which provided for forgery %f a request for the delivery of goods or for the 
debvery of a security for the payment of money 
(») a V Jlltdge (1849), 2 Car & Kir 871 

(f) B ▼ Gt/cAm/(184i), Ckr d, 1£ 22J, E v Badhng (1853), 6 Ooz, C C. 
230 llTie authonties to the contrary eifeit (E v C/rack (1791), 1 Leach 540^ 
E V i:teMny(l845), 1 Cox, C C 178, E ▼ RavenBCToft (1809), Eiws A Hy 
161) must DO deemed to be overruled or inapplicable In this re«p«(t thuie is 
no distinction between an order and a request, ovidenoo being admissible in both 
casos to show to whom the instrument is addiessed (E t Snelhnq, aiqira, per 
WlUAAits. J , atp 235 E V Ou/2m (1831), 1 Mood. 0 G 300, /2 v Chfney 
(1832), I Mood 0 0 351, E T Pulbr^k (1889), 9 C A P 37 • 

(v) E V EicAards (1811), Enss & Ry 193 


Snov. 4. 
FoTguy.^ 

Nature of 
w irrant or 
order. 


Order must 
purport to be 
geuiuna. 


Addressee. 


Intcrpreta. 

tlcn. 
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the form and snbstance must be regarded (a) Words whieh are 
ambiguous in themselves and are not shown to be used m a 
special sense will not be held to constitute an order, request, or 
warrant (t), but evidence is admissible to show that an mstrument, 
though in the form of a request, is treated m the ordinary 
course of business as an order (u), or, though in the form of a 
certificate {h) or receipt (c), is treated as a warrant, authority or 
request (d) To constitute a " request" for delivery of goods or 
money it is not necessary that the pet son whose writing is forged 
should have any authoiity over or interest in the goods or money 
sought to be obtained (e) 

As in the case of nn older, it is not necessaiy that such request 
should be addressed to the person whom the indictment alleges 
that it was intended to defiaud(y), or even that it should be 
addiessed to any person whatever (< 7 ) 

1423 A secmity foi payment of money must be one which, if 
genuine, would be binding at law A peison who, in considera 
tion of a ci editor forbearing to sue, gives an I 0 U signed by 
himself, and also foiges the name of another peison thereto, is 
guilty of forging a secunty (h) 


(a) Theiliif€iiomol)ctwuon an oiilornnd a ik that a Kquoat piu ports to 

bo mado Without auihorit> to coininand anoidirA^ith authoiiU {It y hnelhuq 
(1 Cox, 15 C 2$() (' (' 1{, jHK JuiMS I’J, lit p -Mj) See also 

R y (181J), d Mood C (’ JIO, H \ 2 lieu 75 As to 

tlie indorsement of a lidloi of (lodit see R v (I i/fim (IS,>S), 1 F & P 391 , 

08 to an iiiHtiumunt in the foiiaof a bill of exdianco, but without an aoceptance, 

see 72 V f’lirrv (1811), 2 Mood C C 21S In It v /you (1841), 1 Cor 0 C 
29, it was held that a doLUinont in the following words, “ 1 heioby authorise 
my smvant man A B to ptoiuio a wuhh of ^ou" w is not an order or 
request, but such a document would be nii “ lutlioiity" which woid was 
piobubly uiseitoil to meet that (ose in the Foii^u'v A(t, lh61 (21 & 2jViot c 9S), 
s 23 

(<) Suih words as “per beaior,” followed hy a desniption of goods and a 
signature (i2 y Cullen (1831), 1 Mood 0 0 300), or “ W Tnm, 2* “ (It v 
Kills (18.')0), 4 Cox, C C 2 o 8 ) do not amount to an ordoi or request for the 
delivery of goods But see R y VuHnook (1839), 9 0 KV 37 

(n) L q , loreigu letteis requesting a coriespondent of the wntor m England 
to advance money (R v J?aaAi‘(1838), 2 MomI C 0 €6/, a document in these 
words “Mr 3 Plonee to pay A B the sum of £13, by onler of C If 
>our obliged 0 D “ (R y Carter (1814) 1 Oar & Kir 741), see R 

y Denny (1845), 1 Cox C 0 178 and k v linhnnilt (1849), 4 Cox, C C 

13, E V Ifnelhng (1853), 6 C'ox, C C 230, C C R, iier Jaavis, C J , at 
p.283 

(M B y Jb-yeri (1839) 9 0 « F 41 

(c) R V Kay flh’O) 11 Cox, C 0 o29, 0 C E( where it was proved that bv ^ 
the custom of a budding society such instruments were so treated 

(d) A ▼ (1812), Car 4, M 588, see A v ffunter (1794), 2 Ijeach, 

624} A V Boitae (1MP1, 4 Cox, C 0 7, R y TurlervtUe (1849), 4 Oox, C C 

‘ 13 5 A V ^te/hng (I 806 ), 6 Cox, C C 230, and oases there cited, but see 
R V Mm (1850), 4 (Dox C C 238 

(e) R T Jr/'OTn« (1817) 2 Mood 0 C 16, A v Jame«(1838), 8 0 *P 292, 
and see A T Evana (1833), 5 G 4, F 553 

(/) A T. Chrter (1834) 7 C & P 134 

( 9 ) A ▼ Carmt (1832), 1 Mood 0 C 351, A v Cullm (1831), 1 Mood. C C 
sou, B y Pulbrock (1839) 9 C & P 37 

(h) A V CTambers (18TJ) 12 Cox, C C 109, C 0 R. 
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1424. A reoeipt or acqmltance js to be distinguished from an Bwr.*. 
authority to pay (i). A mere recital or memorandum of a payment Foigeiy* 
not purporting to be signed or acknowledged by the pretended Rpoeiptr 
payee IS not a receipt, though propeily stamped and uttered as a ^ 
receipt (k) But if an mstrument purporting to be an agreement 
contains a recital of indebtedness followed by a release upon the 
payment of certam money and the words “ the lecript of which 
money is hereby acknowledged,*’ these words constitute a receipt (f). 

It IB not necessaiy that the words receipt*' or ‘'received” 
should appeal at all An instrument which represents that a person 
has received goods foi which he holds himself accountable to 
another IS an accountable loceipt, although the word “received” 
does not appear on it (7») 

An instrument, the possession of which entitles a person to 
receive a delivery note, winch delivery note enables him in the 
couise of a business to obtain possession of the goods desciibed 

(i) R V Paiker (lbl7), 2 Cox, 0 C 271 , rilw) roportod na II v Cooper (1847) 

2 Oar & Eir 586, whero tho ti» minor of a coinity in paving the expouaus of a 
proaooiition was ncrimtomod to ]>ii> the whoio amount to the attoruoy for the 
prosecution, but befoio mikiiig; pa\ment he required the uf^iatuTe of ereiy 
peisoii named in the older fnr pitiirioiit to lio wiittun on the back of the oidei, 
and it was hold that surh Mgnutuio was uot a locoiiit, but onW an authority 
from the peisun signing to tho tieasurer to ])ay the jieison piodueing the order 
Thin case is now piuvidod ioi bv tho addition of the woid “authority” to the 
Forgeiy Act, 1861 f2t & 25 Vitt c 08), b 2J , stut 7 Geo 4 & 1 Will 4. c 66, 
s 10 uodo] whiih If V Vuiher, supKt, wun deiided, did not hare tho word 
“authority ” See It \ Rice (1811), 6 C A P 611, where a roteipt signod by the 
cnptaiu of a detachment, on the authority ol whuh money wan leceired fiom an 
aiin> agent, was held to bo u locoipt, although it was piored that siioh receipts 
wire fieqmiitU cashed br tnulosnien who nfteiwaids lecened the money from 
the illiny agonts, and mu R v //upr (1811), 1 Mood C t' 414, wheio it wan 
hi Id that dk pajmastei’s loinipt for soldiois’ subsistouce money which won 
cashed and ultimat-oly paid to bonier b> the agent of the logimeut wa« piopoily 
desinbed as a leceipt, and nut an older for payment of inoiie^ 

(^) R r Hanty (1812), Kunn A 111 HI A sigimturu i. not necessary, 
however, to complete the loigory of a loceipt (/i v hnht (ISH) 2 Oar & Kit 
bJo) A senp mtihcato of a lailwuv (om{)an>, although it reforied to the pay¬ 
ment of a sum of money b> tho lioldci and acknowledged tho right of the 
holder to interest and to a shore ui the coin]UMy was hold not to be a receipt or 
acquittance or an undortaking for the paMiient of incAiey (ii v Hetf (1847), 1 
Den 258, Clark v AWaam (1847), 1 Lxch 131) 

(/) R V inn (1847), 2 Cox, ( 0 216, see li v Vaughan (1838), 8 0 & P 
27b 

(wi) R r /“rMa (1853), 6 Cox, 0 C 165 wheie tho document read, “ By order 
of A B we have this dav tiansfeired into the name of 0 I) 759 ouartois 
wheat cjB £ F Enteied by A B and now Ijing at our granaiies G u A 
pawnbroker's ticket is an accountable leceipt for goods (n v FxUhte 7 

Cox, C 0 257, OCR, Ckomiton J , at p 260) A turnpike tn kot is a 
receipt for money (-B ▼ J’lAA (1862), 9 Oox, C C 160, C OR) Anoidiiimv 
railway heket is not an acquittance or receipt for money {R y Ooodm (1871;, 

11 Cox, 0 C 672} A document called a “ (dearance,” (ertifyuig (bat a member 
of a ^ndly society has paid all dues and demands, u not an acquittance (Ar 
receipt (R v FrewfA (1870), 11 Cox, C C 472, COR) If a person writes 
under a tradesman s bill the woid paid ” and the name of the tradn^man, thu 
purports to be a receipt for money (R ▼ Wiewman (1887), 8 O &!’ 180) fciae 
H y Marhn (183b), 7 C & P 649, oyearrulmg R v Thompeou (1801), 2 Loach, 

910) Ajb to proving that a document which doM not pnrport hi be a receipt 
M a receipt, see R v Hunter (1794), 2 Iioach, 624 , R v Rugere ^tSJO), 9 C ft P 
14 
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Bbot 4. therein, is a receipt (n) An entry in a tinker's pass-book is an 
Forgeiy accountable receipt for the payment of money (o). 

— The receipt need not be for money which the person defianded 
h( id in his individual right, it may be for money which he held 
in right of others (p) 

It 18 not neces8.iiy that the forgeiy should be in the body of 
the receipt (g) The document must, however, be complete , and 
therefore a “scrip leceipt" not filled up with the name of the 
subscriber is not a leceipt(i) 

Forgery rau> be committed in respect of a copy of a receipt if 
the party maliiug the false copy leliea upon it as evidence upon 
the supposed loss of the original (s) 

Where part payment has been received by an agent for his 
principal and duly accounted for, and after the termination of the 
agent y, the foimer agent collects the balance of the debt under 
false pietences and alteis the receipt previously given, such 
altoiation of a “spent” receipt is not forgery of a leceipt(t) 

(7>) Ji V (isj7), 7 Cox. C U 101 

(«) li T IIuttMon (1777), 1 Jioacli ISO, ami see R v bintth (lh62l, 9 Cox, 
C C l(i2, 0 0 11, whom a prioonoi, who wao both troasuter and momboi of on 
uiioiimllod fnondiv eounty, Tnade bctitioua entiios m u book ])Ui porting to be 
fi bvuk piisi book (buch entnea purpoiting to vouch that ho had paid certain 
inoiiojs into tho bank, and that the bank had aokuon lodged tho receipt of 
them, wbcioae tho entnoe wore t the and fiaiKluIcnt), and it w is held that the 
pnsonoi, although a ineinbei of tho society and mteiontcd m the moneys, might 
be convicted ol luigoi> of a leceiid, and ace li v Ai/itnion (lb 11), 2 Mood 
0 O 21 j, whoii] bankeia being aecustomod to give leceipts on deposit of 
iiioiKv in the tollo^iing form Kcconed of A B £85 to his ciodit This 
ieioi])t not tiansforable,” and on the leturn of the receipt wi'h A B's signa 
tme to lepay tho mon'> with interest, it was held that foigoiy of A. B's 
signutme constituted ioigcii of an “ ac<]uittance ” lor £85 and interest 
(p) h g , on behalt ot n chaiitabloinstitution {R v Jont-i (1785), 1 Jjoach, 360) 
{q) Thus whole the ImiU ot an accountable receipt ,uknowledgedfour pouiide, 
and the piisonor nlterod tho hgiuo 4 iii the coinoi ol the receipt to -10, and lu 
passing the iiistiiimcnt btated that the Aioid four in the bodv hod been written 
bv mistake, it was held tliat the pnsonoi had committed forgeiy 111 v Johutvn 
(18)1), o Cox, C 0 13J, C C It (Ir); 

(r) JB v 1 yon (17‘15), 2 Leuoh Such a case is to bo distinguishod fiom 

sii oiitiv in a bniikci’s pass-bimk, wheie the entry purpoits to be in a book 
oont lining leceipts fiom custumeis, and thereloie shows that the money was 
reonned fiom tho jiorson to whom the book belonged 
(*) Up/uld 1 Lett (ISO 1), 6 Eip 101 

{t) it V ^arqtiit (1865), 10 Cox, C 0 Itil Tho offeiu^ here committed is 
that ot obtaining money by false pietonccs It is not forgery of a receipt for a 
peiBon to sign a roioipt in his own name foi someone else, eg , “ Beoeived for 
11 Aichmon, G AiBCott" (ii v (ISd*!), b P 408) and such receipt 

» apparently not within s 24 of tho Torgery Act, 1861 (24 A 25 VitL o 98> 
If woi^ ore added which do not alter the original character of the receipt this 
of itself d' * s not amount to forgery of a receipt {R v Mtltoit (1866), 10 Cox, 
0 0 364) In R case whore a station-master, whose duty it was to pay fi both 
tor coUoetion and delivery of parcels, set down items of collection and delivery 
m parallel columns, but paid for eoUection only, and obtained a receipt at the 
bottom ctf the coUectiioa column, under which he secretly put a stamp and 
wrote aoioBS it the amount appearing due on both columns, it was found by 
the 3 nry that the doonment to whiok this addition was made bore a different 
ineanmg afterwaids from that whii^ it bore before, and it was held that the 
pntoner was sshtlv ooniicted of forging a receipt (S v Gnjit/u (1858), 7 
Cox. C C 501, C C E). 



PARf Xlll.~<OrFRNGES AOAIKST PrOPBRTT. 

(Ki) JNZb of Smhtmg* «(«. 

1425 Everyone is guilty of felony v^hQ, with intent to defrend (a), 

(1) forges or alters any bill of exchange (b) or any.aoeeptance, 
indorseinent, or assignment thereof, or any promissory n(^ (r) or 
indorsement or assignment thereof, or Imowingly offers, utters 
eta. any such bill etc with knowledge that it is forged (<0; 

(2) obliterates, adds to, or alters the crossing ou any cheque or dr^t 
on a banker (e); (8) offers, utters etc'(/) any such cheque or 
draft with any such obliteration, addition or alteration of words 
with knowledge that such obliteiation etc has been made (g) 

The punishment for such offence is penal servitude for life, or 
for any.period not less than three years, or imprisonment for not 
more than two yoais, with or without hard labour (A) 

1426 Everyone is statute guilty of felony who without lawful 
authority or excuse (0 and with intent to defiaud draws, makes, 
signs, accepts, or indoises any bill of exchange or promissory note 
hy proemation or otherwise on behalf of any other person, or offers, 
utteis, disposes of or puts off any such bill or note, so drawn etc. 
with knowledge that it was so diawn etc 

The punishment foi such offence is penal seivitude for not more 
than fouitcon nor less than thiee yeais, oi imprisonment not 
exceeding two years, with or without hard laboui (k) 

1427 The expression a bill of exchange ” includes a cheque (f) 
A document which by reason of the transposition of woids departs 


(o) Aa to intent to defiaiul, hoo Ji v Wihon (1847), 2 Oar & ICir 627 , 
Flouer V Shaw (1818), 2 Cat &. Kii 70J. It y HoiUtm (1813), Bius & Jly 
260, and p 713, anlr 

(6) R V BtritU {ISl^) Russ & Rj 2ol , It v Ckukolta (1816), Rusb A Ry 
297 Tbo worde "aiiv bill of exibaniiTo” have boon held to cover foieigu a« 
well as inland bills (A’ v Huhrrta (18,i7), 7 Cox, 0 C 422, C R (Ir )) 

(r) A conditional agreemoiit to m not a pronussu / note (uills of 
Exchange A(t, 1882 (4o & 46 Vict c (*1), 8 83(1)) See At i Ilowie \\ 

Cux, 0 C 320 , as to an in^tiument alUged to be a promisaory note, but really 
a niillit}, see A Bur/(1822) Riihs As Rj 496 
(<Z) Forgeiy Act, 1861 (24 & 25 Vut < 981 8 22 As to definition of bill of 
exchange and piointssoiy note, see llilla of Exchange Ad, 1882 (46 &. 46 Vict 
c j 61). 88 3 (1), 83 (1), and title Bills op ExoHANon, Vol II, p 462 
(e) The -erm " cheque or draft ou a lainker ’’ iin ludes any coupon beanog ac^roBs 
its face an addition in written, printed, or etamiKd letters of the name of iinv 
banker, or of the words “ and tomjianv” m full or abbreviated between two 
transveise lines (The Local Loans Act, 1875 (38 & 39 Vtct o 83), b 32) and on 
any document issued by a customer of any banker intended to en.ible any 
person or body corporate^to obtain payment from sach banker of the sum 
mentioned in such document (Revenue Act, 1883 (46 & 47 Vict o. 5 j) 

8 17) 

(/) Foigery Act, 1861 (24 4 26 Vict c 98), s 26 

(fl) /hwf 

(h) Ib\d , Penal Somtnde Act, 1891 (54 & 55 Vict c 69), a 1. The offeuSe 
u not triable at qnaitor sessions 

(t) Tl^ section does not, like many others, provide that the proof of lawful 
aut^ty or excuse shall he on the party aoci;^. 

(kl Fomry Act, 1861 (24 4 25 Vict c 68), s 24, Penal Servitude Act, 1891 
(54 K 55 Vict c 69), s 1 The offence is not triable at quarter sessions 

2 } Bills of Exc^uge Act, 1882 (45 & 46 Vicb c 61), s. 73, where a ehsqoe * 
efined as a bill of exchange drawn on a banker, payable on demand 
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from tho ordinary form of a cheque may atill be a cheque for the 
for(;ety of which an indictment a ill lie (m) Forgery may be 
couumited m respect of a post-dated cheque (n) 

1428 The iteration of a bill of exchange fi om a lower to a higher 
hum constitutes forgery as well as “ altering”, therefore a prisoner 
who has committed such offence may be convict^ without any specific 
charge of altering m the indictment (o) Alteration of the date of 
payment, or even the slightest insertion, alteration, or erasure in 
any material part of a true instrument so as to give it a new 
operation constitutes foigeiy (p) 

It IS not necessary that the bill or note as altered should be 
grammatical (q) or negotiable (r), or that the signature should be 
a fac smtle ot that of the peison whose signature it puiports to 
bo («) 

'I’here can be no forging or uttering of a bill of exchange or note, 
if it IS inoomijleto as foi god (t) 


(mi) The toHt appouirt to be whofhir the diawei would be obliged tupiy, if 
tlio bunk lefuHon Thus '‘])ay Mr T eeveiiteen or bouiei pounds, ole\en 
eUillings,” dated, signed and ad(lins>4od us a cheque, was held to constitute a 
(heoue lupablu of being the subject of foigeiv (A v JJoreham 2 Cox, 

V 0 189) 

(u) hoe Bills of Exihiingo Act, 1882 (46 & 4(> Vnt c 61), s 1 {(2) In fi \ 
Tnyiiir {\blJi), 1 Car & Kir 21d, whicn was tho case of a poMt-datod cheque, 
the indutment WHS for forgery of an order foi the payment of money An 
ludictniunt fur the foigeiy of u cheque would in such a now, it seems, be 
giMxl As to toigoij ot an uiiiUKcssaiy ludoiseinout for the sake of obtaining 
crcNbt and getting a cheque (ashed, soe fi v Harde/f (1862), d E i F 82 
(«) fi V iWeyiw (1802), Rubs &Ry 31 

(p) R V AihniOH 1 0 & P 669, wr Park, J, at p 671, fi \ I’reltU 
(1810), 2Taunt 328,Ex Ch (altoiation of place of pajnicnt), and s<'ft/)i«/<rorST 
Wiathfrln/ (1834), 6 C & P 7o8 (inaeition of jilico of pa^mont) But ahore a 
customer of a bank on receiving back s, paid chiquo ultcrod tho handwntmg 
and luturned it, declanng it to hue been a forgo?j, not for the purpose of 
guing a new opoiation to the cheque, but in order to suppoit a false chaige of 
loigen, and in order to obtain iaoiie\ bv a false pretence, it was hold that such 
alteration was not foigerv (Rnitatn \ Dank of Tondon (1863), 3 F «S- F 463) 
Such an act would be indictable os an attempt to obtain moncj by false 
piotcniOB, sec p 692, ante 

(i/) fi V roit (1806), Russ 4 Bj 101 (a banker’s one pound note changed to 
ten pound, pound being left m the singuiar) 

(t) fi V fii« (181o\Russ & Ry 300 , fi V WtnierUiKm (1814), 2 Car &Kir 
87 (a bill paj able to too oi-dot of four persons indorsed with the forged signature 
of one of them) 

(s) R V A/(moHy(1854), 6 Cox, C C 487, C C E (Ir^ (where a pnsonerinduced 
hiB wife, wJtose maiden name was Am Matters, to sign two notes A Watters, 
and handed ^them to the pros’outor as being themotes of his mother-iu-law 
Cayenne Watters, it was held that the variation of signature, not being 
suffioient to put a paitv on inquiry, did not prevent the prisoner from being 
guilty oi forging and utteniig), see also R v Parke (1843), 1 Cox, 0 C 4, 
Md oqtniHMe fi v lUzgerald (1741), 1 Leach, 20 (a conviction for forging a 
will of Fetor Perry under the name of John Perry) 

(*) “ 90 signature to a promissory note (R v Pateman (1821), 

Russ « By 4u5, or no dnwei’s name to a bill of exchange (fl v Harper (1881), 



X blank stamp omnot be oonnoted of foigeiy, though the stamped document be 



Part Xni.— Offtbucks against Prorertt. 

1439 To sign a bill or indorae&ient; m an asBamed naxno 
intent to defraud is forger^', and it is immaterial that the bill vionld 
have been equally taken il the person charged had indorsed Ins 
own name (a) * 

Where a person has assumed a false name for the puipose of com¬ 
mitting a fiaud by drawing, accepting, or indorsing hills in that 
name, and subsequently signs bills in that name, he commits 
forgery, and the onus is upon him of pioving that he assumed the 
false name on other occasions and for other purposes (h) But if a 
person has assumed the name for other fraudulent ptii poses and 
signs the assumed name to a false instrument, he is not guilty of 
foigery, unless when he assumed the fictitious name he contem¬ 
plated the making of the false instiament (e) 

An acceptance, drawing, or indorsement written or piocured to bo 
Miitien in the name of a fictitious or non-existing person is a 
forgeiy (d), and as in tlie case of an a^isuraed name it is immatei lal 


afterwaula fillod up by a ooufoderato {R ? (/WkO (1W8) 8 0 & P 682) But if 
tbo pornou who forges tbe naiiio, ultt'm tlio laetrumont after it ban boon iillwl up, 
ho could bo convicted of the olTonce of uttenng (ibid ) So if a cheque whidi 
reqmres the mgnaturo of more than one poison is altoied, while it only has the 
signatuio of one, tho person who made the uUoiatiun cannot bo couviutod of 
forging the cheque (If v 7'urpin (1819) 2 Cu & Kir 820) Tliore oannot bo a 
conviction for forgery of a bill, if on tbe face of it is void(/t v MaffaU 
81787), 1 Leach, 4df), hut there may bo a ronvn bon for lorgoiy, if the bill is 
void for reasons not appearing on the face of it (U v Muihintoih (1800), 2 Jieach, 
(Bii) A person who forge's a document in tho form of a bill of oxditingc, init 
rcqmnng the drawee to pay f,o his own order, acc'eptcd bv tbo chaw on and 
lulorscd by tiie dranei, cannot be convicted of forging a bill of exchange (R v 
Bartlett (1841), 2 Mood &. H 102) 8!ee now Bills of Exchange Act, 1882 (45 & 
46Vict c 61,8 5), and Fielder v il/ars/ca//(18(»1), 9 0 B (n h)G0(i, Petor 
/feynoWs (1854), 9 Exch 410, LJtt v /fi(7?/(1827), 6B & 0 433 As to foigery 
of a document in tho iorm of a promissory noto, made payable to a numbei of 
unspecified persons nseocietod under a gcueial name and not instituting a farm 
01 cxnporatiou, see y, v CVar^cm (1844), 1 Cox, C G 110, but sc'O the definition 
of piouiiBsory note in the Bills of Exchange Act, 1882 (15 & 4() Viet o 01), s 8.1 
As to a bill of exchange without a diawee, soe R v Hawkea (1838), 2 Mcxid 
0 C 00, v Sniil/c (1843), 2 Mood 0 C 296, Gray v AfffTi«-( 1819),8Taunt 
739, R V //unfer (1823), Buss A By 611, B v Gw? ry (1841), 2 Mood (J C 
218, but see now Bills of Exchoii^ Act, 1682 (45 £46 Vict c 61), s 3 A 
docnimAut m the form of a bill in wluch the words “ (without acceptance)” an* 
added IS none the less a bill of exchange (JS v A'lnncar (1818), 2Moc>a &li 117) 
A person may be convioted of forgery of a document which by law should bo 
stamped, although it is unstamped or insufficiently stamped (R v Ricultat M7'»6), 

2 Jjcach, 703, R v Hawketwaod (1783), 1 Leach, 257 , R y Morfam (li951, 2 
East, P C 955) 

(ci) R V Maraliall (1801), Buss & By 75, B T Franei$ (1811), Buss & 
Bj 209, B V Whiley (1806), Boss & By 90 

(b) R y Peaetuk (1814), Russ Sc. By 278 

(c) R y Whyte (1861), 5 Gox, C 0 290, B y llmtvm (1813), Buss A By 
260, R V Pmrori, suyra, see B y Anklet (1787), 1 Leach, 438; see 2 J<as^, 
P C 969 

(d) R. y Boyers f1838), 8 C ft P 629, It y Ta/tam, 1 Leach, )72, fi y. 
Dwand (1772), 1 Leach, 83, B v Taylor (1779), 1 Leach, 214 , B v MUehM 
(1847), 1 Den 282, B y LucAcff (1772), 1 Leach, 94 (signing a fa titious nune 
as the pretended drawer of a cheque) Proof that no person of the drawer's 
name keeps an account or has a right to draw checiue on the drawee vtwmd 
facu evidence that the drawer M a fichtaoiis person (B v, Rackltr (1831), o C! ft ' 
P 118, and see B y Athby (ISfip). 2 P A F 560) 
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Scot 4 that the money obito^ned by the uttering of the forged mdorsenptent 
Foifeiy might equally have been obtained by a true indorsement(e) 

An acceptance written by a person in his own name to represent 
a fictitious fiim(c), or an indorsement written by a person in his 
own name (which happens to be the same as that of the payee) 
with the knowledge that the real payee is another person {j), is 
forgery 

It IB not forgery for anyone to pass himself off as the person 
whose gonmne indorsement is on a bill (g). 

Unauthorised 1430 It 18 forgery to write or procure another person to wiite 

Boaei't tiioe the acceptance of an existing person without his authority (h) It 

BtO. 


(e) ft V 7a/t(1777), 1 TiCach, 172, andiJ v Taylor (1779), 1 Ijeaoh, 214 
(/) Jlffod V Young (1790), 4 Term Rop 28, aee also R v Parke (lS4d), 1 
Coy, 4, ^bere a bank po<>t bill payable to J Paike & Son, and intended for John 
Parke A Son, was obtained by a person carrying on business as J Poike & Co , 
und indorsed by bun iii name of Jaa Paike & Son, a fictitious firm, intent 
to defraud being proved, it was held that the ludoiser was guilty of foi^ry If 
A B with tbo autboiity of 0 D , vihn has the same name as E F , wntes tho 
name of C 1) for the puipose of passing a bill off os that of E F, A B is 
guilty of forgeiy, and this whether E F is an omsting or a non existing person 
But it a prison gives a note entirely as bis own, bis aiming it m a tictitioua 
name is not forgoiy, if the credit is given wholly to himself without amr legard 
to the name signed oi to any third person (B v MatUn (1879), 5 Q. B I> 34, 
0 0 B , R V Uuun (17t>6), 1 Loa^, 67, if v Purkes (17%), 2 Loarb, 775) 

(fl) Ji T Hurii (1782), 2 East, P 0 850 A person who acted m this way 
might be convicted of obtaining or of attempting to obtain money by false 
piotences, seep 692. oMte When a bill is addi eased to a person whose name is 
given with a desniption and addition, and the bill le accepted by a person who 
bears that name but to whom tho dosciiption and addition do not apply, and 
theie is no one of that name to nhum that dtscription and addition do ap|>l}, 
the person who utteia siuli a hill containing the false deaciiption is not guilt} 
of foigoTv (if v lYehh (1M9) Buss A R^ 405) , and seo if v Ji>pp8 (ISM), 4 
F & F 81, whole a piisouei hiving induced a peison to aciept a bill directed 
toB , but h tviiig no addition, dcecnption or addioss, subsequent]} added a false 
addicAs but no dosciiption, lepresenting that the acceptance was that of “a 
customer,'* it \i as held tbcie was no foigery In these two cases theie was no 
evidonoe that the piisouor intended to make the acceptanco to appear to be by a 
person oUier than the actual acce]itor(i6icf, atp b<), per WnxES, J ) But where 
a prisoner luduuid a iiereon to sign bis name-upon a blank stamp, and afterwards 
on the paper where the name appealed wi ute a bill of exchange with the name of 
a drawee idontio^al with the name signed, and added a place of payment in 
another town, intending the bill to appear drawn upon and accepted by another 
existing peiBon of the same name as that siguied, but losidmg in such other 
town, it was bold that foigery had boon committed (if v Btenhneop (1847), 2 
Car ft Kir 531), and it is immaterial whether such other person actually exists 
or sot (A V Riipe, tuf>ra), but seo B v B'affs (1821), Buss ft By 436 (where a 
prisoner iittorod a ptomissor} note purporting to be drawn bvA B of Tipton 
and payable to pnsoncr and stitod at the tune that A B kept the "Bull’s 
Head” at Tipton, it woe held tlut bo was guilty of forgory, although theie were 
two peratuis of the diawot's name at Tipton, and only tho one who kept the 
" Biul^ Hoail ” was called to deny tho aignatuie), R r Hampton (1830), 1 Mood 
C 0 25A» whore a bill purpoi tod to be accepted by A B, draper, Birmingham, 
upon A. B«'b evidence that he knew no oihei draper at Binningham of his name, 
it was hdd there was ovulcnce for the jury uiat he was the only draper in 
B'mmghsin of that nfmo (R v White (1861), 2 F ft F 554, see also R r 
A'imo( 1832){ 5 C ft P 123} If a bill purpoits to be accepted by A B , and 
A B on heuw shown the bill layw ft ie a " good biU,” this is evidenoe for the 
imcw that A S. wrote the acceptance (JS v Hevey (1782), 1 Leach, 232} 

Ih) R V (1838),8-C AT 629, if v. JfifcAoK(1844), I Den 282, u In 
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IB rntmaterial that the person writing such aoceptance may believe 
either that he will be able to pay the bill or that the person 
defrauded will refrain fiom prosecuting (t) But authority may he 
implied from acts, and a person who signs another person’s name 
on a bill believing upon leasoiiable gioimds that he has authority 
is not guilty of forgery (/<) 

It IS forgery to indoihe a bill by piocuration under a false and 
fraudulent assumption of authority so to indorse it ( 1 ) 

If a person holding a blank cheque or acceptance with authority 
to fill It up for a certain amount fills it up for a hirgtr amount, he 
commits forgery (m), even though he believes such liugei amount 
to be due to him from the ownei of the cheque (n) 

>^iT ) Eiihequer liilU ele. 

1431 Evei > one is by statute (o) guilty of felony w ho with intent to 
defiand foigeu oi alteisoi knowingly uttors, disposes, oi puts oil with 
knowledge that it is forged oi alteied any Exchequer bill, including a 
Tieasury bill (p), and a war bond (7), Exchequer bond or Exchequer 
debenture, 01 indorsement theioon, or assignment thereof, or any 
leceipt or ceitificate foi inteiest acciuiug thereon 

The punishment for such offence is penal seivitude for life or for 
any peiiod not loss than tluee yeais, 01 impiisonnient foi not moie 
than two years, with 01 without baid labnni (i) 

1432 E veiyone is by statute («) guilty of felony who without lawful 
authoiity 01 excuse (/) makes or causes to be made or assists in 
making, or knowingly has custody or possession of (1) any frame, 
mould, or mstimnent having therein any words, letters, (igui es, marks, 
lines, or devices, peculiai b and appeal mg in the substance of any 


tho cjso of foigci> of a loccipt it naa bold suflicKint if the } iiBonor by lottor 
diiected Ins inuotoiit uf^out tit it ho was "at libniiy" to Bij; tho name of a 
third person (/f v (iSi >), i Car A Kir 202) 

(») Ji V (Ibij), 7 C A P 224, Jt V Heard (1837), 8 C & P 143 

Soe iiitont to defraud, p 713, ante On a charge of uttonng a forged bill it 
ifl immateiiul that the bill has since been paid by tho piiBoncr, if IheolTenfo has 
beou completed iit the timo of tiftcung {It y (iiach (18^0), 9 0 A- P 499) 

[k) B V Beard, aupra, at p 150 , 11 v forhfB, eiipra Tho mtiniacy of the 
parties, and the fact that the prisoner’s act has ratifiid on a pievious 
occasion may be taken into account (/? v Paneh (1837), 8 C d. P 94) 

(l) Forgery Act, IbOl (24 d. 2d Vict 0 9b), s 24 Before that Act it was not 
foigcrit , see U v Whitt (1847), 2 Car & mr 404 

(ffli)'/? V Hart (1836) 7 C & P 6d2, A v Baiman (1845), 1 Cox, 0 C 18fi, 
R \ Wittan (1847), 2 Car & Eir 527 In all cases there must be the intent to 
dcfiaud As to evidence o:kthe intent, see p 380, ante, and p 764, fmt 

R y Ktfson (1H47), 2 Car A Kir 527, and mtent to defraud, p 713, antr 
(oi Forgery Act, 1861 (24 & 25 Viet c 98), s 8 
>) Treasury BiUs Act, 1877 (40 i 41 Vict c 2), s 10 
[9) Under tho War liOan Act, 1900 (War Txian Act^ 1900 (63 ft 64 Vict c 2^ 

(rj I'orgery Act, 1861 (24 & 25 Vict c. OSb s 8, Exchequer Bills and Bonds 
Act, 1866 (29 ft 30 Vict c 25), ss 15, 25, Penal Servitude Act, 1891 (54 ft 55 
Vict c 69), 8 1 This offence u not triable at quarter smsions 
(*) Forgery Act, 1861 (24 ft 25 Vict c 98), ss 9,10 

(t) The onus of proof of such authority or excuse in each cru^o lies on the 
party acetued (ss 9,10) * 
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Scot 4 paper provided oi to be provided or dsed for Exchequer bills (a), bonds, 

Forgery or debentures (b); (2} any machinery for working any threads into 
the substance of any paper or any such thread, and intended to 
imitate such words, lettors, figures, marks, lines, threads, or devices, 
or (8) any plate poculiarly employed for printing such exchequer 
bills, bonds, or debentures , or (4) any die or seal peculiarly used for 
pi eparing any such plate or for sealing such Exchequer bills, bonds, 
or debentures as aforesaid, (5) any plate, die, or seal intended to 
imitate any sui h plate, die, or seal as aforesaid (c), (6) any paper in 
the substance of which shall appear any such words, letters, figures, 
marks, lines, threads, or oilier devices as aforesaid, or any part of 
such words etc intended to imitate such words etc (d), also every¬ 
one who (7) causes or assists in causing such words, letters, figures, 
marks, linos, thieads, or other devices, or paits thereof, intended to 
imitate the same to appear in the substance of any paper whatever (r), 
or (8) takes or assists in taking any impression of any such plate, 
die, or seal as aforesaid (e) 

The punishment for any such offence is penal seivitude foi seven 
years, or for any period not less than three years, or impiisonment 
for any peiiod not exceeding two years, with or without hard 
laboui (/■) 

PurchoM uf 1433 Evoiyone is by statute (^) guilty of misdemeanour who 

pmvi*ie«i for Without lawful authority or excuse (/i) pin chases or receives or 

Exchequer knowingly has custody or possession of (1) any paper manufactured 

biilaeto. or provided by or under authonty of the Inland Revenue Com- 

missionois or Gommissionois of the Treasury for the purpose of 
being used as Tioasury bills (i), war bonds (k), Exchequer bills, bonds, 
or debentures, before such papei shall have been duly stamped, 
signed, and issued fot public use, (2) any such plate, die oi seal as 
atoiesaid 

The punishment for such offence is imprisonment for any term 
not inoio than five nor less than three yoais with or without haid 
laboni (1) 


(a) The term Exchequer bill *’ mcludeaTreasury bills (Treasury Bills Act, 1877 
(40 & 11 Vict c 2), s 10, war bonds (War Loan Act, 1900 (61 « 64 Vict c 2), 
8 4^.()), and Motrupulitan bills (Metropolitan Board of Woiks (Money) Act, 
188.1 (ih A: 47 Vict c. 27), s 21) 

(b) Eurgery Act, 1861 (24 & 23 Vut c 98), s 9. 

’fl) Jbtii 

'd) Ihd . s. 10 
le) tUd 

(/) Ibid ss 9, 10, oa altered by the Penal Servitude Act, 1891 (64 & 65 
Viot. 0 69' 8 1, boe also the ExebequOT Bills and Bonds Act, 1866 (29 & 30 
Vict c 26. sa 20, 21, 26, which deals with the manufacturing and unlawful 
TKMsesnon of papei, plates etc intended to imitate those used for Exchequer 
vuUa The offence is not triablext quarter sebsions, but see Quartor Sessions 
Act, 1842 (5 ft 6 YioL o 38), s 1 
fy) Forgery Aot, 1861 (24 ft 25 Tict c 98), s 11 

(/i) The onus of proof ot such authonty or excuse lies on the party accused 

{ibtd , 8 11) ^ 

(0 Tieasuty Bills Act, 15)77 (40 i 41 Vict c 2), s 10 
(*) War Lom Act, 1900 (03 ft 64 Vict c 2), s 4 (3) 

(t) Forgery Aot. 1861 (24 A 25 Viet r 98) s 11 
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1484 Every person tg by statute (m) guilty of felony vbo with Beat. 4 
intent to defraud forges, alters,or offers, utters, disposes of, or puts off, ForgeiY. 

knowing that it is forged or altered, any bond commonly oalled an 
East India bond, or any bond, debenture, or security issu^ or made 
under any Act passed or to be passed relating to the East Indies, or 
any indorsement thereon or assignment thereof 

The punishment of this offence is penal servitude for life or for 
any period not less than three years, or imprisonment foi any term 
not exceeding two years with or without hard labour (m) 

143$ Any peibon is by statute (o) guilty of felony who fraudu- Poigfug 
lently foiges or alters or offers, utters, disposes of, or puts off, debentm'ei 
knowmg^that it is foigedoi altered, any debenture issued under any 
lawful authority whatboever either wi&io the King's dominions or 
elsewhere 

The punishment for this offence is penal servitude for fourteen 
years or for any peiiod not less than three years, or imprison¬ 
ment for any toim not exceeding two ^ears with or without hard 
labour (p) 

(v) Deeds etc 

1436 Eveiyone is by statute (r/) guilty of felony who, with Kormng 
intent to defraud (»), comiiiits any of the following acts (1) foiges 
or alters any deed(«), (2) foiges or alters any bond or wilting 

(7n) Forgprv Act, 1861 (24 & 25 Vict o 98). 8 7 

{n) Ibid , Penal iServitude Act, 1891 (54 A 55 Yiot c 69), s 1 The ofTenco 
18 not tiiable at quarter seBbions 

(rjj Forgery Act, 1861 (24 A 25 Vict c 98), b 26 Ao to the meuiiuig of 
‘ (leliontui e ” uoe British India Steam Navigutsmi Co r hdaud Rruenue Commit 
sinners (1881), 7 U B D 165, Edmonds v Blama turnaies Co (1887), J6 
Oh D 215 , Leoy v Abertorru State and Slab Co (1887), 87 Ch 1) 260 

(p) Forgery Act, 1861 (24 A 25 Vict c 98), a 26, Penal Somtudo Act, 

1891 (54 A 55 Yict c 69, Statute Law Boyiaioii (No 2) A<t 1893 (56 A 57 
Viet 0 54) The words * with intent to dufiaud" are otnittca 'iota this aeotion 
and "fraudulenth *'la used instead , as to whiuh, soe It v I'owner () 872), 12 
Cox, C C 235 The offeiKo IS not timble at quaitci sessions 

(?) I'orgerv Act, 1861 (24 A 2.> Yict c 98), s 20 

(r) But not uecessanly to defraud the person whose name is forged (/tv 
Trenjieia(mti), 1 F A F 43) 

(«) Forgery Act, 1861 (24 A 25 Yiot c 98), s 20 Foz the moautug oi a deisl 
witiun this statute see iB v Morton (1873), L E 20 0 11 22, whore it was held 
that a letter ol orders under the seal of a bishop was not a deed for the nuipoNo 
of this section i^y instiuinent deliyered as a deed which either itself pasnus 
an interest or property or is in aiBrinance or oonfiniiation of something whniehy 
an interest or proiwrty passes is a deed ” (per Bovill, (' J , at p 27) (luare 
whether the probate of a will is a deed (per Blaokbuun, J , at p 28) A power 
of attorney under seal is R deed (i6ta , JB. v Lyon (1813), Hass. A Ey 25i). 

11 T Fauntieroy (1824), i 0 A P 421, see also Forgery Act, 1861 (24 A 25 
VicL c 98), 88 2, 4 

It 18 foTMry under s. 20 to make a deed fraudulently with a fal<i« date, 
when the wte is a uiatenal part of the deed, although the deed is in fa< t made 
by and between the persons by and between whom it purparts to he mode (H y 
Eitarm (1869), L E I C C E. 200, and see Re Cooper, Cooper y Viste’/ (1883), 20 
Ch. I) 611. 0 A , where a son who was hevi-aUlaw of hu father and cu-uzecutor 
and oo-trustee under his father’s will alone executed deeds in his own name as 
absolute owner, and it was held that such deeds were forgenes, see i>er Lutolay, 

IkJ , at p. 634) It IS no defence to an mdictment for itn^ry of a deed ihtU the, 
deed is not executed m compUanoe with the directory proyisiou of a statute, if 
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Sect. 4 obligatory (a), or ftssignment of each bond or writing obligatory, 
Forgenr. or (B) knowingly ntteia, disposes of, or puts off with knowledge that 
— it iH forged 01 altered, any forged or alteied deed or bond or writing 
obligatory, or assignment of such bond or wnting obligatory (b), 

(4) iorges any name, handwriting, or signatuie purporting to be that 
of an attesting witness to a deed or bond or wnting obligatory, 

(5) offers, utters, disposes of, or puts off any deed, bond, or writing 
obligatory, having a name, handwriting, or signature so foiged, 
with knowledge that it is forged (c) 

The punishment for such offence is penal servitude for life or for 
any period not less than three yeais, or imprisonment for any 
period not exceeding two years, with or without haid labour (d) 

a 

Forging will, 1487 Ever} one is by statute (e) guilty of felony who with intent 
to defraud (/), forges or alters any will, testament, codicil, or testa- 
meiitaiyinstiument, whether or no such mstiument be designated 
by any special name m any statute, or offers, uttcis, disposes of or 
])uts off any such mstiument knowing it to be forged or altered 

The punishment is the same as in the case of the last-mentioned 
offence (ry) 

Tt IS not necessaiy to constitute this offence that the person whose 
will IS foiged should be deceased (h), or should ever have existed (0 


tlin iion-ionipli into siuli provibion docs not m ike the dc r d void (/2 v Jr/on 
(181 d), UuRs & Itj Jlili?, it Beeiiis, if the deed us (\ecuted would he 

wholly void 

(if) See as to an iicltiinubtralioii hond Ji r l/ar/vr (lb44), 1 Cai A Kir 434 
Til // \ DuHHttt (17S2), 2 I,each, u81, on the construction of the iiords ‘bond, 
wnting obligutoij in the Poijuiy Act, 172S (2 Oeo 2, c 2d), s 1, it was held 
that a bund was lightly described as a “bond and anting obligatory,” although 
it bad no condition with a penalty or defeasance attac bed to it Any necurity 
(othoi than delientuie stnc k) issued under the Local Loans Act, lS7o & 39 
Vict c 8d), 18 a writing oblig itoiy wilhiu this bectioii me ibuJ , s d2 

{h) See note (a), AKpra, Potgoiv Act IBbl (J4 A 2d Vut c 98), s 20 It is 
foigetv to put a seal liauduleutly to a document which is invalid without seal 
aftoi such uocunieiit has boon signed(ui maiketl), but it is not forgery to induce 
a noisou to exoi iite a deed by luibieptesouting its legal effect (li v CoUins (1841). 
2 Mood & 11 JOl, 40b, compare Jt \ ChadwicL (1844), 2 Mood & B d4d) 
Wbeie a bond is jomt and several, an indictment lies for the forgerv of one 
signature, although the other signature is genuine {R v BuharM (1844), 1 
Uov. C C 62) 

M FoigmyAtt, 1801 (24 A 25 Vict o %), s 20 

(d) I hid , as altered hj the Penal Servitude Act, 1891 (54 A 55 Vict c 00), s 1 
The otToiico is not triabln at quuiter sessions 

(e) i'.npen Act, 1861 (24 A 25 Aict c 98), s 89 

(/) A miamier in a COSO tried befor<» the statute (/f v 3 ’h/<9(1848),3 0ox. C 0 
160, 0. 0 B.) was proved to have forged the will of his fathei, but in the 
absence of proof that niiv pel ton had been defiatifiod theieby, it was held that 
he could not be convicted of intent to defraud any person ^ intent to 
defraud, antr 

(•) FoigeiyAot, 1861 (24 A 25 Viot a 98), b 39, and see note (d), $upra 
„ (A) The offence consists in the fraudulent making of the will, not in the legal 
effect of the forgery (B v P<no9an’(1787),2 Eaat,P 0 948, B v S#irft»jr(1773), 
1 Leach, 99). 

(t) B T. Aiwy (1838), 8 0 db P 596 (under the coirespondiog eection (s 9} 
of forgery Act, 1830 (ll Geo 4 & 1 Will 4, c 66)) Tne offence is none the 
less committed, although the correotlehnstian name of the sapposed testator is 
no( signed (A, V FttxgeraUl (1741), 1 Leach, 20) The rule which prohibits the 
giviog in evidhsoe of doonments placed m e solimtor’s bands m profeesioiud 



Part X11I.~Offeko£8 aqainst PBopxitrr. 

(vi) Forgmg the King't 5ca&. 

1438 Everyone is by statute {1) guilty of felony, (1) who forges or 
counterfeits any of the King's seals or the stamp or ynpression 
thereof, or (2) who utters, knowing it to be forged or counterfeited, 
any such seal, stamp, or impression (or any forged or counterfeited 
stamp or impiession apparently intended to resemble such stamp or 
impression), or(S) who forges or alters, or utters, knowing it to be 
forged or altered, any document or instrument bearing such stamps 
or impressions. 

The punishment for this offence is penal serntude for life or for 
not less than three years, or imprisonment not exceeding two veais 
with or without haid labour {k) These offences are not liiable at 
quarter sessions (1), 

(vu) Records, Prortssa of Court, and Insfrumtnte of Emthnee 

1439 A person is gmlty by statute (m) of felony who with intent torginK 

to defraud (/t) commits any of the following offences — ^ 

(1) Foiges or fraudulently alters or knowingly offers, utteis, 
disposes of, or pubs off with knowledge that it is forged, any lecoid 
or other original do.’ument of any court of rocoid or comb of eqmby 
or Court of Admiralty in England or Iieland, or any document or 
writing or copy thereof intended to be used as evidence in any such 
court ip) 

(2) 13eing acleik of any court (whether of rocoid or not) or other 
officer having custody of the records (p) of any such com t, or the 
deputy of any such clerk or officer, utters any false copy or certificate 
of any record knowiiig such copy etc to be false, or not being such 


Sept 4 

Forgery 

I'orginii the 
kmg’a acida. 


confidence does not apply to the case of a forged will given by a priHuner to hie 
Bohcitoi ostenublj for the purpose of seeking professional adv to but m reality 
with the intention that the sohcitoi shall act upon it, such will nay accoidingly 
be called for and road [li v Jorma (lb461, 1 Den 1<>0 , see also// v 3’tt//«(1848), 

J Cox, C C 100, 102, 103, G 0 B ,and R v /'ar/cy (1846), 2 Oai & Ku 313 , 
R T Avery (1838), 8 0 & P o9b) Uuiovoked probate of a will is not conclu 
nve evidence of its validity, so as to be a bar to a prosecution for forgery of the 
will (R V Buttery (1818), Buss & By 342, 343, n)t Where poiHous wore 
charged jointly with procuring another person to utter a for^dwill, and the 
evidence « owed no joint act but only separate acts, it was held nevertheless 
that all might ha com icted (B v Barber anti Otheia 1 Cat A Kir 442) 

[k) Foigery Act, 1801 (24 A 25 Vict c 08), s 1 
(t) Qilaiter Sessions Art, 1841 (5 A 6 Vict c 38), s 1 

(m) Forgery Act, 1861 (24 & 25 Vict c 98), ss 27—29 

(n) Though the words " with intent to defraud ” do not appear in ss 27—29 
of the Forgery Act, 1861,*they are imported into s 28 (and simiLulj, it is 
apprehendeu, into ss 27 and 29} from the common law doiimtion of foigtij, 
and must be alleged in the indictment {R y Foumer (1872), 12 Cox, G C 2 So) 

(o) Foigcry Act, 1861 (24 A 25 Vict c 98), ■ 27 The documents Hjioihed 
are any record, wnt, return, panel, process, rule, order, warrant, intei rogatory, 
deposition, aSidaTit, afflnnatioo, reoogmnaaoe, eoynovtt aettonam, warrant of 
attorney, kll, petition, process, notice, rule, answer, pleading, report, or decree 
0/»J,b.27) 

(p) *’ Beoords” tndude official documents kept os records lor the purpose of 
the court, and not necessarily connected with Uhgation; but the register of 
ordmatuma ]■ not the record of a bisbon’s oouxi (R r Ethmdge (190l)k 19 ■ 
€ax, 0 C 676). 
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bioT,4 clerk, officer or deputy, signs or ceitifies any copy or certificate of 
Forgery any lecord as such cleik, officer or deputy (q) 

(J) Forges or fraudulently alters or utters etc with knowledge 
tluit it IS forged etc any copy or certificate of any record (r) which 
H forged etc, oi utters etc any copy of a cet tificate of a record 
which has thereon a false or forged name, handwriting, or signature 
with knowledge th.it the name etc is false etc (s) 

(1) Being a (leik, officer, or deputy having custody of the records 
of a court whore an offender has been convicted, utters a false 
cei tificate of indictment and conviction for a felony, oi not being 
such clerk etc utteis any such cei tificate with a false or counterfeit 
signature (0 

(6) Forgih the seal of auy com t of record (u) 

(6) Foigos oi fiaudulontly alters any piocGS8(6) of any couit 
other tliana couil of record (<), ot a eouit of equity, oi a couit of 
Admii.ilty m England oi lieland, or selves oi eufoioes any forged 
piocess (b) of any court whalsoovor, knowing that it is foiged, or 
(loliveiB 01 causes to be delivered to any person any paper falsely 
putpoiting to be such pioce8s(ff) or a copy thouol, oi any judg¬ 
ment, decioe, or oidei of any couit of law or equity oi a copy 
tlioieot, or knowing that such piocess is false acts or piofusscs 
to act undei any sucli false pioces8(c) 


Polgoij A. t, 1801 (24 A, 25 Via c 08), 8 28 
Ah to nciiuN, Hon p 7 ow^r 

Act, ISOl (J4 A Jt Vut c 08), s 28 

(/) t'riiuinal Law Ait, ].''27 (7 A 8 Ooo 1, l 28), 8 11 There ure similar 
piuMHiuus AH to loigiiig OI utteiiug a certihc/ate of au acquittal uiidn tho (hown 
rasi'H Alt, Jbl8 (11 & 12 Viit c 78), h 0, but the maxiimiwi miiti uco of ]ieual 
ecuvituile lor buili an offenio w lt*u a tars (i/orf , i 0) 

(a) Alt, 18()1 (21 A 25 Vict c 08), 8 28 , see also tlio Tnfi'iior Coiiita 

Alt 1811 ^7 A 8 Vict o lUh e 6 , the I’ourt of Piobito Ait, ls57 (20 A 21 Vict 
c 77), H 28 the County Comta Aot lsh8 (51 A 5*2 Vut o 4t), s 180 
t/») Am alliiiationoidoi is a "process” (li v J'ommr (1872), 12 Cox,C 0 2 Jo) 

(c) Ah to loigiiig the piocpMS of a countv tomt sc*o also the Couiilv Courts 
Alt, 1888 (il iL ii2 Vict c 41), s ISO, iihich is sinuliih wmiltd and iniludes 
'acting 01 prolnssingto uituudei anv false coloui or jiivtcnce of the piocess 

01 authorlt^ ” of the tomb , it wan held under the corrooponding section of 
an older Oouiity C’omt Act, 1846 (9 A lOVitt c 95), 8 57, that "acting or 
piolcHsing to ai t” applies to the use of false instiumonts and not to mere htlse 
lepubC'iitatumB aa to nuthonty (if \ Afi/otf (1853), 0 fox 0 C 400) 

(d) An oidiuHiy uotiov to piodute does not ** purport ” to bo a process of the 
court by naaon ot an> lieiding which may be put to it, or by reason that it 
may hue boi'n lutoudud to bo thought such (A* > t iiisffc (18o7), 7 (Jox, C C 
375, C (’ K ) 

(•) Forgery Ait, 1881 (24 A 25 Vnt t 98), s 28,,aud see the Inferior Courts 
Act, 1844 (7 A 8 Vict t 10^ e 5, and if y (1897) 32 L J 350, li v 

JlfifOtt, ««pia AVhere a piisoner filled up a blank form of Bumuious, and simed 
it " W (4 , Itc^istiar of the T Court,” and indorsed a notice that unless the maim 
w erC paid In a cet tain day an execution warrant would be issued, it was held 
that He had profeHsod to act undgr a false colour or pretence of ^e T Coiut, 
within the Act of l84h (9 A 10 Vict c. 9,)), s 67 (since lepealod) {R y Stchmond 
(1859), 8 Cox, C G 200, C C It) Il was sufficient under this Act if the prisoner 
pititended to act under the process of the county court, though, in fact, lie 
documont was not a countr court document, and bore no resemblance thereto 
(« s A’laiwtiSOl), 7 Cox, C C 293;C 0 B., but see R V Cattle, suiiro) As 
to * county iDurt process irregularly issued in blank, to b« 

subsequent!} filled in, see if y CWier (1831), 5 C A F 160 



Part Xlll.—O ffences against Property. 

(7) Foiges or fraadalently alters or utters ete \nth knov(lodge 
that IB forged etc any instrument which iS or may be made OYidence, 
by any Act passed or to be passed, and for the forgery or uttering 
of which no punishment is provided in the Foigeiy Act,•1861 (/) 
The punishment for any such offence is pennl*servitude for not 
more than seven years or for not less than thiee lenrs, or impiison- 
ment for not more than two years with or without hard labour ( 9 ). 

1440 Everyone is by statute (/<! guilty of a felony mIio — 

(1) Belonging to or being employai in the Public Record Ofbee 
ceitifies any wiiting as a tiue and tuilhcritic copy of a locoid in the 
cnstndj of the Mastei of the Rolls with knowledge that siuh writing 
18 false ip a mateiial pait 

(2) Countei feits the signature of nn assistant record Ivoepei for 
the pill pose of counterfeiting a coitified copy of a record, or foiges 
or counterfeits the seal of the Public Roeoid Oflico 

The punishment for these offences is penal seivitude for life or 
foi not less than thiee vears, or luipiisonment with or without hard 
labom foi not moio than two jeaisd) 

1441 Evciy pe'son is by statute guilty of folony who — 

( 1 ) boiges the sinl, stamp, 01 signatiuo of any ceititicato, official 
or public doenmont, 01 ilocumcnt 01 pioceeding of any coipniution, 
joiut-stock 01 othei company, or of any ceililied copy of any docu¬ 
ment, b>c law, entry in an^ legister 01 other book, or other 
{iiocoeding, if siuli ccitificato etc 01 ceititled copy is receivable m 
evidence under the I'liulence Act, 1816(A), 

( 2 ) Tendeis in eiidence aii> such ceititicate etc with a counter¬ 
feit seal, stamp, 01 signatiue with knowledge that such seal etc is 
countei feit(/), 

(3) Forges tlio sigiiatuie of any judge of the superior courts to 
anyoidei.deciee.ceitificnte, 01 other judicial or ollicial document(m), 

(4) Tendeis m e\idonce any such order etc wn'i a conntoifoit 
signature with knowledge that it is countcifoit («), 

(5) Piints nnv cop) of any piivalo Act or of lUo j’ouriials of 
either House of Parliament winch fulpcly purpoits to have been 
printed hy the pnnteis to the Crown or to either House of Parlia¬ 
ment (o), 

( 6 ) Tenders m evidoiica any such cofiy with knowledge that it 
was not punted by the peison by whom it purports to have been 
printed (p) 

(/) 24 & 25 Vitt c 08, 8 29 The lustrument may be written, or pnnfwl, or 
partly wntten and partly printed. 

(y) Ib\d, BS 27—20, Fciial Semtude Act, 1S91 (54 & 65 Vict c 09), b I 
The oflenopa are not be titable at quarter Be«Hion8 
Ui) Public Rword OfEre Act, IsJS H & 2 A'lct c 94), s 19, see as 8, 20 
(») Ibid , Penal Servitude Act, 1891 (54 A 55 Vict c 69), s 1 These o7*tnqpi 
are not triable at quarter Bcssione 
jfc) 8 A 9 Virt c 113, ate 8 4 
^ Ibid , B 4 
m) [hxd , 8 4 
«) Ibvl, 8 4 

o) fbtd , 8 4 , , 

j>) Ihui , 8 4 Theio oflencrs are not triable at quarter sepflions 
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Criminal Law and Proceddrs. 

The ponishment for these offences is penal servitudefornotmore 
than ten nor less than three years, oi imprisonment with or without 
ha 1(1 labour for not moie than two years (g) 

1442 Everyone is by statute (r) guilty of felony who — 

(1) Forges the seal, stamp, or signature of any document men¬ 
tioned or referred to in the Evidence Act, 1851, 

(2) Tenders m evidence any such document with a counteifeit 
seal etc with knowledge that such seal etc is counterfeit 

The punishment for these offences is penal servitude for not more 
than seven nor less than three yeais, and imprisonment with or 
without hard labour for not more than two years («) 

1443 Everyone is by statute (a) guilty of felony who — 

(1) Foiges the signature of any probate registrar or district 
registiai or any commissioner for taking oaths (a), 

(2) Forges the seal used in the probate bianch of the Fiobate, 
Divorce and Admiialty Division of the High Couit of Justice(5), 

(8) Knowingly uses or concurs iii using any such counterfeit 
signature or seal or tendois m evidence anv document with such 
counteifeit signature or seal with knowledge that it is counterfeit (r) 

The punishment foi these offences is penal servitude foi life oi 
for not less than thiee yeais, oi impiisonment with or vMthout haxd 
laboui for not more than two years ((/) 

1444 Ev^ery person is by statute (r) guilty of felony who — 

(1) Flints any copy of any proclamation, order, or regulation 
which falsely purpoits to have been printed by the Government 
pi intoi or under the authority of any British colony or possession (e ), 

(2) Tenders in evidence any copy of any such proclamation etc 
falsely pni porting to have been punted as aforesaid with knowledge 
that it was not so printed (/), 

(H) Forges oi tendeis in evidence with knowledge that it is 
foiged anv certificate authorised by tlie Documentary Evidence Act, 


8 & 9 Yict 0 113,8 4 , Fonal Soivitude Act, 1891 (34 &. 33Tict c 69), 8 1 
Evidence Act, 1831 (14 & 15 Viet c 99), s 17 

Iltfl , Penal Servitude Act, 1891 (54 A 5o Yict c 69), 8 I The doou 
meats niontionod aie—forei^i and oolomal aots of utate, judgments, decrees, 
otdeis, and other judicial proroodingsof any court of justice many foreign state 
OI Bntuh colony, and afllaavitB, pleadings, and other legal documonts deposited 
m any each onmt (s 7), apotheiarios’ certificates (s 8), registeraof Bntish 
Teasels and oeitihcates of legwkry (s 12, now rcpoaled), corhhed copies of 
reoordsof a pioviuus conMotaoii or acquittal (s Id), 'jxommed oi certified copies 
of puUio dexsuments admissible in evidence on production from the proper 
riuiodv (Evidence A(t, 1851 (14 & 15 Yict c 99), s 14) These oSenoes are 
not tmhle at quarter sessions 

(a) Court of Ihrobate Act, 1857 (20 & 21 Yict o 77), s 28, see Judicature 
Act, 1873 (dfl & 37 Yict c 66), as.'l6, 34 

(b) Titrf, 

(c) Jhd 

(j) Ibtd, f Penal Sefvitiide Act, 1891 (54 & 55 Yict c 69), s. 1. This offence 
is not tnaUe quarter sessions. 

(«) Documentarv Evidence Act, 1868 (31 & 32 Yict e. 37), s. 4 (I). 

(/) nnd 
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1868 (ff), to be annexed to a copy of or extract irom any proclama* 
tion, order, or regulation (h ); 

(4) Pnnts any copy of any Act, proclamation, order, regulation, 
royal warrant, circular, list, gazette, or document falsely purporting 
to be pnnted under the supeimtendence oi authoiity of His 
Majesty's Stationery Office (0 > 

(5) Tenders in evidence any copy falsely pui porting to have 
been printed as aforesaid with knowledge that it was not so 
pnnted (t), 

(6) Forges, counterfeits, oi fraudulently alters the seal oi sigiia* 
ture of any person authoribed undei the Gommissioucis for Oaths 
Act, 1869 (k), to admimstei an oath , 

(7) Tehdoib m evidence or otherwise uses an affidavit having any 
seal or signature so forged or counterfeited or fraudulently alteiod 
with knowledge that it is foiged etc (/), 

(8) Forges the signatuie of a Master in Lunacy oi forges or 
counterfeits the seal of the office of such Master (ih) , 

to) Knowingly concurs in using any such foiged oi oouuteifelted 
signature oi seal, or tenders m evidence any document with suih false 
or counteifeit signatuie or seal with knowledge that such signatnio 
01 seal IS false or counlei foit (?i) 

The punishment for these offences is penal sorvitude for not 
moie than seien and not less than three years, oi imprisonment 
with or without haid labour for not more than two yoais(n) 

1445 Eveiy peison is by statute (o) guilty of felony wiho with 
intent to defiaud foigos or alters or utteis etc with know'leclgo that 
it 18 foiged etc anv sammons, conviction, older, or wanant of any 
justice of the peace, or any lecogmsance ))uipolling to have been 
entered into before any such justice or other officoi authorised to 
take it, 01 any examination, deposition, affidavit, affirmation, or 
solemn declaration taken or made before such justice 

The punishment for this offence is jienal servitu 'o for a term 
not exceeding fi\e years or for not less tlian three yeai., oi impiison- 
ment with or without hard labour for a term not exceeding two 
years (p). 

1446 Eveiy person is by statute guilty of felony who without 
lawful aithority or excuse in the name of any other person 
acknowledges any recognisance of bail or any cognovit tuUonem or 


(g) 31 & 32 Vict c 37 
(A) Ibid, B 4 

ho Documentary Evidence Act, 1882 (45 Vict c 9), b 3 
(*) 52 Vict 0 10 

((} Ibtd.B 8 

(nO Lunacy Act, 1890 (53 Yict c. 5), a 147. 

(n; Docamentary Evidence Act, 1868 (31 & 32 Vict c. 37). a 4 ( 1 ), Cnniiiiai 
Iaw Act, 1827 (7 A 8 Geo 4, c 28), a 8 , Documentary Evidence A(t, 1882 
(45 Vict c 9), a 3 , Commusionera for Oaths Act, 1889 (52 Yict c 10 ), a 8 ; 
Lunacy Act. 1690 (53 Yict c 5), a 147^ Penal Servitude Act, 1891 (i4 ft 55 Yiet 
c. 69), a. 1 These offences are not tnable at quarter eessions 

(o) PoTBery Act, 1861 (24 A 25 Vict o 98), s 32 

(p) 2bid , Penal Servitude Act, 1891 (54 A 55 Yict e 69), a 1 This offence 
IS not tnablo at quarter aessions ^ 
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judgment, or any deed or other mBtrument before any court, 
]adg(‘, or other person lawfully authorised m that behalf (g). 

The punishment is the same as for the last-mentiooed felony, 
except that the maziuium term of penal servitude is seven years (r) 

1447 Every person is by statute (s) guilty of a misdemeanour 
who — 

(1) Foiges the ^oal or signature affixed or subscribed to a bye-law 
made under the Municipal Corporations Act, 1882 (a), or the signa¬ 
ture subset ibvd to anv minute of proceedings of a municipal 
borough council under that Act, 

(2) Tendeis m evidence any such document with a false or 
counterfeit seal or bignature knowing that it is false or coijnterfeit 

The piniishment for those offences on conviction is impiisonment 
with or without hard labour for not more than two years (b) 

1448 Eveiy jioibon is by statute (t) guilty of felony who with 
intent to defraud foiges or alters or offeis, utters etc , with knowledge 
that it IS foiged 01 alteied, any couit loli oi copy of any couit roll 
relating to any copyhold or cusLomaiy estate 

The puniBhment for this oilonco is penal seivitude foi life or for 
a toim not lesstlian tlnce yeais, or impusonment with oi without 
hard laboui fot a leiui nut exceeding two years (d) 

1449 Every person is by statute (<) giull> of felony who — 

(1) Foiges or fraudulently alteib or otleis, utters etc, with 
knowledge that :t is foiged ui liaudnlentl^ alteied, any memorial, 
affidavit, affiiinatiou, eutioeitihcate, indoisement, document, or 
wilting made oi issued under the piovisions of any Act passed or 
to 1)0 passed foi oi relating to the registry of deeds (e), 

(2) Foiges 01 counteifeits the seal of any office for the registry of 
deeds, or any btainp or impression of nnj such beal(f), 

(3) Foiges any name, hand willing, or signature pm porting to 
bo tlm iiaino. haudwiitim;, oi signatuie to any buch memorial etc 
lequued oi diiected to bo signed by or by viitue of an;y Act passed 
01 to ho passed (/), 

(1) Offeis, ultoib etc any such niemoiial or other wilting having 
any such foiged stamp or impiesbion of any such seal or any such 
foiged name etc, with knowledge that it is foiged(^) 


iq) Porgeiy Ait, 18(»1 (24 & 25 Vitt c 98), b J4 

(r) lbi<i , e 34 'Ihis offence ib not tmble at quaiter eesHions 

(b) 4o a 4() Vlct 0 50, B 235 

(a) 45 & s'b Vut c 50 

(h) Jb%d , B 17 TliiN offence is not tnable at quafter sossiouB On euminary 
conricliou the puuibhinout la iinpnsoument for an; teim not exceoding three 
montiiB (ihid} 

(c) Formn Act ISbl (24 A 2j Yict c 98). s 30 

\d) IhtL, 8 30, Penal benitude Act, 1891 (o4 A 55 Viot. o 69), a 1 Thw 
olfenoe u not h i iblo at quarter BoesionB 

(f) Forger; Act ISbl ^24 & 25 Tict c 98), s 31 , see aJbO Land Tiaubfur 
Act, 1875 (38 A 39 Vict c 87), s 100 Aa to the Acta for regiatenug deeds, 
ace title fiBAl pROPii TV CUATTELS Erai. 

( /■) ForgeryAct 1861 (^24 A 2o Vrtjt c. 98), b 31 

(g) lo%u 3^ section uiakea no reference to intent to defraud, but it la 
nonb the lesa neccssir; to allege and proae such mteui (aee p 713, ante) 
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The panishment for these offences is penal servitnde for a term 
not exceeding fourteen years or for not lees than three years, or 
imprisonment with or without hard labour for any term not 
exceeding two 3 ears (h) 

1450 Every person is by statute (i) guilty of a ini'^demoanour 
who fraudulently procures or is privy to thefiaudulent proonroment 
of any entiy on the land register established under the Land Transfer 
Act, 1875, or of any erasure from such registei or alteration of the 
register (A,) 

The punishment foi such offence is impiisoninont ^ith or 
without hard labour foi any teim not exceeding two 3 ears, or such 
hue not exceeding £500 as the couit befoie which the oiTondei is 
tried may award (A) 

1451 Everyone is by statute (1) guilty of felony who forges, alters, 
or utteis a certificate 01 dociiiuent relating to land or title under the 
Declaration of Title x\ct, 18fi2 (7n\ 

The punishment foi sue li offence is penal sei vitude foi life or 
for not less than three years, or mipiisoiiment for any teim not 
more tlmn two yeais viith or without hard lalKiui («). 

1452 Evtiyono is by ‘statute (o) guilty of a raisdoraeanour who, 
being an olbeei authoused or loquii od by the Evidence Act, 1851 (p), 
to furiiibh any certified copies or extracts, wilfully certihes a 
document as being a tiue cojiy 01 extract when the bamo is not a 
true cop} or extiact 

The punishment foi this offence is iinpiisonment without haid 
laboni fui not moie than eighteen months (</). 

1453 Evoi 3 one is by statute (r) guilty of felony who — 

(1) Unlawfully destiovs, defines,or injuios or causes 01 permits to 
be destro\cd, defaced, 01 injiued the whole 01 part of any registei of 
baths, baptisms, man mges, deaths, 01 hurnals authon I or leqiiiiod 
bylaw to be kept mEngl.andoi Iieland, or the wholo m pait of any 
certified copy of the whole 01 pait of such legistei ( 1 ), 

( 2 ) Foiges or fraudulently alteis in any such logister or pan 
of it any entry relating to any bn th etc , or anj coi tifiod copy of 
such register or of any pait thereof (s), 


(A) FOTgen Act, 1861 (24 & 2S Vut c 98), b 31, Ponal Soivitude A<t, 1891 

(54 A 53 Vut c 69), 8 1 This ofietioo is uot fcnablo at quarter Besaioue 

i j) 38 & 39 Vict c 87. 8 6 

A) Ibid, B 100 This offence is not triable at quarter sessinne 
1) Declaration of Title Act, 1862 (25 & 26 Vict c 67), s 45 
to) 25 & 2b Vict c 67 • 

n) Ibid, 8 45 , Penal Sorvitiido A(t, 1891 (5i & 55 Vict 0 69), ■ 1 Thi* 
oScncp nut tnaUe at quarter nesaions 
(o) Evidence Act, 1H51 (14 ft 15 Vict c 99), > IS 

?p) Evidence Act, 1851 (14 ft 15 Vict c 09) « 

fo) Ibid , 8 15 Thu offence is not triable at quarter seBBions 

(») Forgery Act, 1861 '24 & 25 Vict c 98), s 36 Aa to the register of births 

etc , see ntle REOibTBATfoir of BiRTRfi axd Deaths , see too Non-parochial 
Registers Art, 1840 (3 & 4 Vict, 0 92), s 8, Births and Deaths Registration 
Act, 1858 (21 &22\ict t 25), s 3, Banal Act, 1867 (20 ft 21 Vict r 81), 
s 15 , 

(«) Forgery Act, 1861 (24 ft 26 Vict c 98), e 36 See fi v livtoen (1841), 
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Criminal Law and Procedure. 


Scot 4 

ForgerF 


Forging; etc 
ngibitjs etc 


(8) Knowingly and unlawfully inserts or oaoses or permits to be 
inserted in such register or any cei tilled copy thereof any Mse 
entiy of any matter relating to any birth etc (t ); 

(4) Knowingly and unlawfully gives any false certificate relating 
to any birth etc. (u), 

(5) Certifies any writing to be a copy or extract from any such 
register knowing such writing or the part of such register whereof 
such copy or extract is given to be false in any matenal 
particular (u), 

(6) Forges oi counterfeits the seal of or belonging to any register 
office or burial boaid («), 

(7) Utterb etc any such register, entry, certified copy, certificate, 
or seal, oi any copy of any entry in any such register with 
knowledge that it is false (v ), 

(8) Knowingly and wilfully inserts or causes or peimits to be 
inserted in any copy of any register diiected or required by law to 
be tiansmitted to any logistiar oi othei officer any false entiy of any 
matter relating to any baptism, niaiiiage, or burial (x), 

(0) Forges or alters or utteis with knowledge that it is fotged 
etc any copy of any such register (a ), 

(10) Wilfully signs oi veiilies any copy of any such registei which 
copy IB false in any part with knowledge that it is false (b), 

(11) Unlawfully destroys, dofacps, or injuies oi for any fiaudulenl 
put pose takes fioin its place of dejmsit or conceals any such copy 
of .my registei (t) 

The punishment foi any such ofience is penal servitude foi life 
01 foi aiiypeiiod not less than tliiee yeais, or impiisoninent for 
any teim not; exceeding two years with oi without haid laboui (d) 


1 Don 2i As to intent to <lifi lud, see i? v J'tnitiei (IfeTli), IJCux, C C 
Act 18G1 (24 A. 2,> Vict c 98) s Jb, see also Non parochial 
lle^yistc IS Ac I, LSIO (J A t Vict c 92), s 8, ns amended by‘the Births aucl 
DonUis Hogistiation Act, ISaS (21 & 22 Viet c 2o), and Buiial Art, lSo7 (20 & 
21 Vict r 81) 

(i) Foigery Act, 1861 (24 & 25 Vict c Ob), s db It is not necessary that 
suib eiitn should be made with intent to defraud, noi is it necessarv (wheie the 
matter i elutes to witnessing a jnaniage) that the marriage bhoiild be legal or 
the witness a necessary witness (i? v Jfpltn (1873), 12 Oox, C C d9y As to 
causme a false ontn to be luseited, see A v Mason (i848), 2 Car A Kir 622) 
(n) Forger} Aot, 18bl (24 & 25 Vict c 98), a 3b, see also Non parochial 
Bogistors Act, 1S40 (3 & 4 Vict e 02), s 8, as amended bv Births and Deaths 
Regutiation Act, 1858 (21 & 22 Vict c 25) 6 3, and Burial Act, 1857 (20 A 21 
Viot c 81), B 13 

(a) Forgery Act, 1861 (24 & 25 Viot. c 98), s 36 If A. hands a forged oertifi. 
oate d a tnarringe to B , an accomplice, in oraer that: she maj show it to 0 , this 
It not on uttering by A within the section, even though fi does show it to 0 
{R T /feytwoc/(1847), 2 Car & Ku" 352), but whether it is not a disposing 
of or putting off (see R v Palmer (1804), Buss & By 72). 

(x) Foimiy Act. 1861 (24 A 25 Vict c. 98), s 37 

i a) J 6»a 
b) Ibid. 

c) Ibtd. These words wore added to meet the case of B v Sowen (1844), 1 
Don 22 

(c2) Forgery Act, 1861 (24 & 25 Viot a. 98), ss 86, 37, Penal Servitude Act, 
189/ (54 & M Vict e 69), ■ 1 These offences ore not triable at quarter 
sessions 
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1454. Eveiyooe is by statute guilty of a misdemeaxtour aho 
wilfully makes any false ceitificate or declaration under the Births 
and Deaths Begistration Act> 187 i (e), or forges or falsiHea any 
such certificate oi declaration oi Older made undei the some Act, or 
knowingly uses, gives, oi sends any such false or foi god certificate, 
declaration, or order as true 

The pumshment for this ofience on conviction on indictment is 
penal servitude foi not moie than seven nor less than three years, 
or imprisonment Mith or without hard labour for not more than 
two years (/) 

1465 Eveijone is by statute (^) guilty of felonv who forges oi 
fraudulently alteis any licence or certificate for mairiage or ultois 
etc any duch licence etc with knowledge that it is forged etc 
The pumshment foi this offence is penal seivitucle for not more 
than seven nut less than three yeais, and imprisonment with or 
without hard labour foi not more than two years (/<) 

1456 Eveiy person is by statute (t) guilty of a misdemeanour 
who — 

(1) 'Wilfullx makes oi causes to be made any false entiy in the 
registry book of the Slationeis’ Cninpany, 

(2) Wilfully pioduces or causes to bo Icndeied in evidence any 
paper falsely puipolling to be a copy of aii^ entiy in such book 

The punishment for this offence is nupiisonuient without haid 
labour, or by fine or both (A) 

1457 Any person is by statute guilty of a niisdemeanom who — 

(1) Makes or causes to be made a false entiy in the legistoi 
kept under the Tiade Maiks Act, 1905 (/), 

(2) klakes or causes to be made a false entry in a register kept 
nndei the Patents and Designs Act, 1907 (m), oi a wilting falsely 
pmpoiting to bo a copy of an ontiy in any such register (n), 

(3) Produces oi tondezs oi causes to be pioducecf r tendered in 
evidence anj such wilting knowing the entry or wnting to bo 
false (u) 

The punishment for this offence is impi isoiiment without hard 
labour, or fine, or bolb (p) 

(e) 37 & 38 Viot c 88 , Bee s 40 (2) 

(/) Ibid . B 40 (2), Statute Law iMvision (No 2) Act, 1893 (60 & 67 Vut 
c 54) , Penal Servitude Act, lb'll (54 &. 65 Yict c 69), a 1 This ofFenio iB not 
tuable at quarter BesbiouB On summary conviction the pujiishmenf ifl a 
penalty not exceeding £10 A prosecution or indictment tor such ollotice 
must be commenced within three years after the commismon of suth olbiuo 
(tJnil, s 46) Any rectoi, vicar, curate, or officiating minister may loruct in 
the presoTil^ mode accidoiftal eirors in a register (Foi gei y Act, 1830 (II Geo 4 
A I Will 4.C 66 ), 8 21) 

(y) Forgery Act. 1861 (24 & 25 Vict c 98), s 33 

(A) Ilitd , FenaJ Servitude Act, 1801 (54 A 56 Vict c 09), s. 1. The olftuce 
IS not triable at quarter sessions ■ 

(i) Copyright Act, 1842 (5 A 6 Vict c 45), s 1*2 
(k) Ibid The offence is not triable at cinartor bossious 

i t) 6 Edw 7, c 15, see ihd , a 66 
m) 7 Edw 7, c 20 
a) Ibid, a 89(1) 
o) n.td 

p) Ibid This ofTence IS lint triable at quaiter sesmons. 
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1456 Every person is by statute guilty of a misdemeanour who 

(1) Wilfully makes or causes to be made any falsification in any 
matter relating to the register of pharmaceutical ohenusts and 
chemists and dmggiBtb kept under the Pharmacy Act, 1868 ( 4 ), 

( 2 ) Wilfully piocures or attempts to procure himself to be 
legistered under the Pharmacy Act, 1852 (r\ or the Pharmacy Act 
18G8 («), by making or producing or causing to be made and 
pioduced any false or fraudulent representation or declaration, 
either verbally or in wilting (f), 

( 3 ) Assists any othei person in committing these offences (t). 

The punishment foi this offence is fine, or imprisonment for not 

moi e than twelve months (a) 

f 

(vui) Instiumcnta murd hy PuMtr Offktrt 

1459 Every person is by statute guilty of felony who with intent 
to defiuud the King or any body politic or corporate or any peisons 
whomsoevei — 

(1) Forges, counteifoits, or alters or causes 01 procures to be 
forged etc , or knowingly or wilfully assists in forging etc any 
cortifuate of the (lommissiouors of Inland Revenue or any other 
commissioners acting in the execution of the Income Tat Act, 
1812 Q>), or any ceitiTicate or receipt which the cashier of the Bank 
of England 01 any officei foi receipt is by that Act authorised to 
give on the receipt of any money payable under the Act(t), 

(2) Utters any such foiged etc ceitificate oi ieeeipt( 6 ) 

The punishment for this offence is penal seivitude foi a peiiod not 
more than fourteen noi less than three years, or impiisonment with 
01 without haid labour foi not moie than two ^ears (d) 

1460 Every person is by statute (c) guilty of felony who, with 
intent to defiaud, 

(l)Foiges 01 alters any ceitificate, repoit, ontiy, indoisement, 
deilaiatioii of trust, note, diiection, authoiity, lustiumont 01 wilting 
made or putpoiting or appearing to be made by the pa} master* 
geiieial or by his deputy, clerk 01 officer, or hy any officer of any 
couit in England 01 Ireland, 01 by any cashier or other officer or 
cleik of the Bank of England or of Iieland, 01 by any cashier or 
othei officei or clerk of such bank, or the names or signatures or 
oountoi-Bignatuies of the pa}mastei-general or of any such cashier 
etc , 


! q) 31 & 32 Vut c 121 

r) 16 A 16 Vict 0 AG t 

a) 31 A 32 Viot c 121 
t) Ihd , 8 14 

d) IM. 1%e unpnaoument, it seems, is without hard labour; boo p 410, 
gni« This offoDco is not ti table at quarter seasions 
(6) SAG "Wt c 35 
(r) Ihd . a 181 

(<i) Ihwl : Penal Servitude Act, 1891 (54 & 56 Yict c 69), s 1 This oilenoe 
IS uot tnahle at quarter sessions 

(r) Forgery Act, 1861 (24 & 25 Yidt 0 98), s 33, Oourtof Ohancory (Funds) 
Act 1872 (35 A 36 Vict c (4), as 4, 12, Judicature Act, 1873 (36 A 37 YuSt, 
c. 66), 8 16 
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(9) Utters etc. Any such oertifioate etc. knowing thst it tf forged 
or altered (/). 

The punishment for these offences is penal servitude for not moie 
khan fourteen nor less than three years, or imprisonment with or 
without hard labour for not more than two years (g) 

1461 Every person is by statute (fi) guilty of felony who, with 
intent to defraud anyone, 

(1) Knowingly or wilfully foiges or counterfeits oi causes or 
procures to be forged etc, oi knowingly and wilfully assists in 
forging etc, the name or handwriting of any commissioner of 
customs or of any accountant and comptroller-general of customs 
or of any person acting for them to any diaft, instrument, or 
writing foi 01 m older to the receiving or obtaining any of the 
money in the hands of the Bank of England on account of such 
commissioners, 

(2) Forges or counterfeits or causes or procures to be forged etc., or 
knowingly and wilfully assists m forging etc, any draft, mbtruraont, 
or wilting made in form of a draft by such accountant-general or 
pel son (t), 

(S) ULtcib 01 publishes such foiged draft etc with knowledge 
that it 18 forged (j) 

The punishment foi these offences is penal eeivitude for a term 
not exceeding five and not less than thiee years, or imprisonineut 
with or without hard labour for a period not exceeding two yeais (A). 

1462 Every person is by statute guilty of felony who,— 

(1) Makes or causes or piooures to be made or aids in making or 
knowingly has possession of without authority from the Com¬ 
missioners of Inland lievenue and without lawful excuse any mould 
01 frame or other mstiument having any words, figures, marks, or 
devices peculiar to the paper used by such commisBioners for 
peimits or with any pait of such words etc intended to imitate oi 
pass foi the Barae(0> 

(2) Without such aulhoiity makes etc any paper m the substance 
of which such words, hgures etc or any part of them intended to 
imitate and pass for the same are visible (m ), 


(/) See note (c), p 744, ante 

(ff) For^ry Act, 1801 (24 &2d Yict, o 98', s 33 , Penal Sorntude Act, 1891 
(51 & 63 Vict c 69), s 1 This offence is not triable at quaitor Bosaions 

(A) Customs Ooneolidatioc Act, 1876 (39 & 40 Yiot c 30), s 28 

(i) Hut 

(/) ItuL, B 28 • 

(Jkj Jbtd , K 28, Penal Servitude Act, 1891 (o4 A 33 Viot e 69), $ 1 Tins 
ofience is not triable at quarter sesaioss. See aiim Oastoms Consolidation Af t, 1H70 
(39 A 40 Yiot 0 36), s 168, which provides for a penalty of £100 for making; false 
aeclamUoxu or for oounterfeituig any document required by the Act eU. Thv 
penalty u, it seems, recoverable sammanly before justicee (see ibid , s 223, and 
Sched C, Counts YI to XX ) 

[l) Excise Permit Act, 1832 (2 A 3 Will. 4, a 16), a. 3, Inland Bevenue 

Begulation Act, 1890 (53 A 54 Vict c 21 ), a 37. Wh^ver these words appear 
IB the eeoUon, the burden of ptovms the excuse etc. u on the person accused 
(Excise Pennii Act, 1832 (2 A S Wul 4, c 16), s 3) , 

(m) Excise Permit Act. 1832 (2 A 3 Will. 4, c. 16), s 3. 
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Criminal Law and Procedure 

(8) Without Buoh authority knowingly has possession of without 
lawful excuse any such papei (n), 

(I) Without such authority by any act, mystery, or eontrivance 
causes or procures oi assists in causing or procuring such words to 
ajipear visible in the substance of any paper (o), 

(5) Not being duly authorised and appointed in that behalf, 
engraves, casts, cuts, makes or causes oi procuies to be engraved 
etc 01 aids in engraving etc any plate, type, or other thmg in 
imitation of or to lesenible any plate etc made by the direction of 
such commiHsioneis for the purpose of marking or printing paper 
to be used foi permits (p ), 

(6) Not being duly authoiised etc knowingly has possession 

without lawful excuse of any such plate etc ( 7 ) , ' 

(7) Oounteifeits or forges 01 causes oi piocuiestobecounteifeited 
etc 01 assists in counterfeiting etc any permit 01 paitof apermit, or 
coiinierfoits any impiession, stamp, maik, figure or device provided 
01 appointed by such commissioneis to be put on such peimit(;), 

(8) Utters, gives or makes use of any coiinteifeitcd etc peimit 
knowing it or pait of it is conntcifeitcd etc 01 any peimit with any 
bueli countcrfuited impiession etc knowing that the same is 
countoi felted (s), 

(9) Knowingly or willingly accepts or receives any countoi feited 
etc permit or any poimitwith such countoifeitod impiession knowing 
that the same is counterfeited (t), 

(10) Without lawful authoiity etc makes 01 causes to be made, 01 
aids in making or knowingly lias custody or possession of any paper 
111 the substance of winch appear any woidb etc peculiar to and 
nppoariiig 111 the substance of any papei piovidod or used by such 
commissioneis for leceivmg tlie impression of any die or any part 
of such woids etc and intended to imitate oi pass foi the same or 
to any such paper used foi excise licences (a), 

(II) Causes or assists in causing aa^ such woids etc or any pait 
of them inti'iided to imitate and pass fui the same to appear in the 
substance of any papci (b) 

7'he pinnslimcnt for thcbe offences is peual seivitude foi notraoie 


v) E\< 180 I’cimit Act, 1832 (2 4, 3 Will 4, c lb), a 3 
'<>) f ltd , a I 
p) Ibid ,83, and aoo a 2 
») 1 hid a 3 
r) Ihd s 4 
Ihtd 

Ibid lliei® are aiinilar ]>iu>istona as to foiging etc oeitifiuitea for 
retailers of spnita undei tbe Liqueur Act, 1848 (11 ti. 12 Vict c 121), aee tbid , 
R. 18 It 18 an offence to foige or counterfeit request notes for permits, or 
fraUdulentlT to promiao nennits or to misapply them, the penalty for such an 
oflenoe is i!500, recoverable, it seems, by action (see Advoeaie-Oenetal v. Orant 
Q853}, 18 Dunl (Ot of Sess ) 980), the offence is not made indictable (Excise 
tVrmit Act, 1812 (2 & 3 WilL 4, cT 16), s 13) 

(a) Stamp Daties Munogement Act, 1891 (54 4. 55 Yiot e 38], s 14 (a): 
Bevenue Act, 1898 (61 4.62 Vict c. 46). s 12 
(5) Ibid, 8. 14 ^b). The provision^ relating to the pumdunent of offences 
connected with stamp dutio«i (including those relating to paper and implements 
UBcul Ill the manufacture of paper) are applied to nmiur offences 
witn postal orders (see Post Office Act, 1908 (8 £dw 7t 0 . 48), s bO). 
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than seven nor less than three jears, or impnsonmraLt with or 
without hard labour for any term not ezceedmg two yeare (c). 

1463 Everyone is by statute (d) guilty of a misdemeanour who 
without lawful authority or excuse purchases or receives or knowingly 
has m his custody or possession any paper manufactured and provided 
by or under the direcbon of such commissioners for the purpose of 
being used for leceiving the impression of any die before such paper 
shall have been duly stamped and issued for public use, or for the 
purpose of being used for excise licences, or any plate, die, dandy- 
roller, mould, or othei implement peculiarly used in the manufacture 
of any such paper 

The punishment for these offences is impiisonment with or 
without hard laboui for a teim not exceeding two yeais (e) 

1464 Eveiy person is by statute guilty of a felony who does oi 
causes or procures to be done or knowingly aids, abets, or assists in 
doing any of the following acts 

(1) Foiges a die or stamp used by the Commissioners of Inland 
Kevenue (J ), 

(2) Prints or makes an impression upon any material from a 
foiged die (q), 

(8) Fraudulently punts or makes an impression upon any 
material ftom a genuine die (k) , 

(1) Fi.iudulontly cuts, tears, or in anyway lemovoa fiom any 
matenal any stamp with intent that any use should bo made of 
such stamp or any pait thereof (i), 

(5) Fiaudulently mutilates any stamp with intent that any uso 
should be made of any pait of such stamp (A.), 

(6) Fraudulently faxes upon any mateiial or stamp any stamp or 
part of a stamp which, whether fraudulently or not, has been 
cut etc or removed from any other mateiial or out of or from any 
other stamp (1 ), 


(c) Exomo Permit Act, 1832 (2 A 3 Will 4, c 10), bb 3, 4, Stamp Duties 
Management Act, 1801 (5i & 5o Vnt c 3H), a 14. Penal Servitude Act, ISOl 

g 4 & 66 Vict c b9), B 1 Ab to possoHsion of forged ptainps, see the Stmnn 
uties Management Act, 1891 (54 & 66 Vict c 38), b 18 (1) As to Boan h 
warrants by Inland Bevenue CommisBioneis for such stamps, boo tbul , a 18 (2) 
ibis ofience is not tnable at quarter sessions 

(d) Stamp Duties Management Act, 1891 (34 & 65 Yict o 38), 8 16, Bevonue 
Act, 18% (61 &■ 02 Yict c 40), b 12 As to paper used fur postal orders, bce 
Post Office Act, 1908 (8 Edw 7, c 48), s 60 

(e) Stamp Duties Management Act, 1891 (51 & 66 Yict c 38), 8 16 Tins 
offence is not triable at qua^r sessions 

► (/) Jbtd, B IJ (1) “ Die ” includes any plate, tjpo, tool or implement 

wlmtevor used under ibe direction of the Inland Bevenue Commissioners for 
expressing or denoting any duty or rate of duty, or the fact that any duty or 
rate of duty or penalty has been paid, or that on instrument is duly stainped 
or IS not chargiu Uo with any duty, or for denoting any fee, and also part of any' 
each plate etc (lAicZ , s 27) "Stamp” means as well a stamp impreswd by 
means of a die as an adhesive stamp for denoting any duty or fee {tbtd , a 27) 

' ‘ Ihd, a 13 (2) 


0 


Ibid _ 
rbtd,, 
(i) Ibid, 
{1) Ihid , 

HL- «. 


a 13 (3) 

s 13 (4), see B T Fidd (1785), 1 Leach, 383 
■ 13(6) 

s 13(6), see B V SmifA (1831), 1 Mood C 0 314 


2 h 
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( 7 ) Fraudulently erases or otherwise really or apparently removes 
Jrom any stamped material any name, sum, date, or o&er matter 

thoreon written with the intent that any use should be made of 
the stamp upon such material (m), 

(8) Enowmgly sells or exposes for sale or utters or uses any 
foiged stamp, oi any stamp which has been fraudulently printed 
or im^essed fiom a genuine die(n), 

(9) Eiiowingly and without lawful excuse has in bis possession 
any forged die or stamp, or any stamp which has been fraudulently 
printed etc from a gonume die, or any stamp or part of a stamp 
which has been fraudulently cut etc or fraudulently mutilated, or 
any stamped matcual out of which any name etc has been 
fiaudulently erased or otherwise either really or apparently 
lernovod (o) 

The punishment for these offences is penal servitude for not 
mote than fourteen nor less than three years, and imprisonment 
with or without hard labour for any term not exceeding two 
years (p) 

1465 Anyone is by statute guilty of felony who — 

(1) Forges, counteifeits, or alters, oi causes oi procures to be 
forged etc , or knowingly or wilfully assists in foiging any 
contract, assigiunent, coitificate, loceipt, or attested copy of any 
certificate made out or purported to be made out by any person 
authorised by any Act of Parliament toucliuig the redemption oi 
sale of the land tax or of any pait thereof ( 5 ), 

(2) Forges etc or causes to he foiged lic, 01 knowingly and 
wilfully assists 111 foiging etc any register of the bath or baptism 
or death or bui lal of any person to be appointed a nominee under 
the Government AniiuiUos Act, 1829 (»), 01 any copy or certificate 
of such register, 01 the name of any witness to any such certificate, 
01 any affidavit or afiiintalion requited to be taken for any of the 
purposes of that Act, or any certificate of any justice etc of any 
sucli affidavit etc having been taken before him, 01 any ceitificate 
of any person authorised by tlie Act to giant any ceitificate of the 
life or death of any nominee ( 5 ), 

( 8 ) Forges etc or causes to be forged etc, or knowingly or 
wilfully assists in forging etc any declaration, warrant, order, or 

im) Stamp Duties Management Act, 1891 (64 & 66 Yiotb 0 38), s 13 (7), see 
It V AUday (1837), 8 0 & P 136 

(n) Ihtd„ 8 13 (8) Aa to uttering, tm R y Ootheott (1812), Buss, ft By 
212 

(o) Ibtd„ B IS (0) As to lawful ezeuae, aee Jhekina v OtU, [1896] 2 Q. B. 
810. ^ - 

{p^Ihtd,»l3 This offence 18 not tnable at quarter aeaaiona Thera are similar 
provMioua as to the for^g of stamps etc. m the Local Stamp Act, 1869 (3i ft 
33 YuA c. 40), but under that Act the maxunnm period of penal somtude u 
five yeare (\hui , a 8), but see Statute Law Bevision (No 2) A<A 1893 fSfi ft 67 
Yujt 0 . 64) There oie other offenoee relating to stamps not indictable, but 
punishable bv a fine (toe Stamp Duties Management Act, 1691 (64 ft 66 Yict 
c 38), 88.20, 21) As to the makum etc. of fictitious stamps m imitation of those 
used by the Po^t Office, see Post (office Act, 1908 (8 £dw 7, c 48), se 64, 66. 

( 9 ) Land Tux Coitifiiatcs Forgery Act, 1812 (52 Qeo 8 , a 143), e. 6 . 

r) 10 Gob 4, c »4. 

>} Ikd , a. 41 
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other inBtrament, &ny affidavit or declaration required to be 
made under the Government Annuities Act, 1882 or by the. 
National Debt Commissioners, or under any of the provisions of 
that Act, or under any authority given them for that purpose (a); 

(4) Forges etc or causes to be forged etc, or knowingly or 
Wilfully assists in forging etc. any certificate or order of such 
commissioners, or of any cashier or clerk of the Bank of England, 
or the name of any person m any transfer of any annuity, or in 
any certificate, order, warrant, or other instrument for the payment 
of money for the purchase of any annuity under the provisions of 
either of the two last-mentioned Acts, or in any transfer or 
acceptance of such annuity m the books of such commissioners, or 
in any le&eipt or discharge for such annuity, or for any payment 
doe or to become due thereon, or in any letter of attorney or othoi 
author]^ or instiument to authorise such transfer etc (b ), 

(6) Wilfully, falsely, and deceitfully personates any true and 
real nominee or nominees, oi wilfully utleis or delivers or produces 
to any person acting under either of tlie two last-mentioned Acts 
any forged register or copy of register of any bn th, baptism or 
mariiage, or any forged etc declaration, aflidavit or aflirmation, or 
with knowledge that it is forged etc, with intent to defiand the 
King or any pei8on(r) 

The punishment for these offences is penal servitude for life or 
for not less than thiee yeais, or impiisonnient with or without 
haid labour for not more than two years (d) 

1466 Anyone is by statute (r)guilty of felony who — 

(1) Knowingly and wilfully forges or oounteifeits, or assists m 
forging etc the name or handwriting of the Commissioners of the 
Treasuiy, or any of them, to any power of attorney for the sale or 
liansfer of stock, or of the Commissioners of Woods and Forests, 
to any draft, instrument, or writing for the piirpost oi obtaining 
any money in the hands of the Bank of England or ot Iieland, or 
of any private banker, on account of such commissioneis (e), 

(2) Forges etc or causes to be forged etc , or knowingly and 
wilfully assists in forging etc any draft, instrument, or writing in 
form of a draft made by such Commissioneis (/), 

(5) Utters or publishes any such draft etc with intent to defraud 
either of the said banks, or any private banker, or any other 
person (g) 


m 2 & 3 Will 4. 0 69 
a) Ibtd , a 19 f 

’6) Oovernment Annmtiea Act, 1829 (10 Geo 4, o 24), a 41, Otovoiumont 
Annuities Act, 1832 (2 & 3 WiU 4, c 69), a 19 
(f) Ibid. 

Id) Land Tax Certificates Forgery Act, 1812 (52 Geo 3, o 143), • 6 Tbero^ 
are similar pronsiona as to the Oomnnaaioneni of Customa (Custema Consolida¬ 
tion Act, 1876 (39 A 40 Vict c. 36), s 28, Goremment Annmties Art, 1629 

i lO Qfio 4, c 24), B 41 , Government Annuities Act, 1832 (2 & 3 Will 4, c 69), 
f'orgery Act, 1861 (24 & 25 Vict c 98), s 48, Penal Serntudn Act, 1891 
(64 A 66 Vict c 69), a 1) These offences are not triable at quarter sesmons 
(e) Orown Jjands Act, 1829 (10 Geo 4, e 60), a 124 . , 

(/) Ibid, BL 124. 
is) I^d 
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Bbot 4 The punishment for these offences is penal servitude for not 
Forgeir ^more than seven or less than three years, or imprisonment with or 
"without haid labour for not more than two years (ft) 


Forging 
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1467. Every person is by statute (t) guilty of a misdemeanour 
who — 

(1) Fraudulently counterfeits any coitificate of service m the 
King’s navy or any instrument purporting to be a protection from 
such service (i), 

(2) Fraudulently utters oi publishes any such forged certificate 
or instrument knowing it is foiged (k), 

(3) Fraudulently altois any such ceitificate or protection duly 
given (/), 

(4) Forges oi fraudulently alteis any extract from a baptismal 
register, oi knowingly utters any false extiact fiom such register, 
or any false afiidavit, certificate, or document m order to obtain 
finm the Admiralty a protection from the King’s naval service for 
liimself or any other person (m), 

(5) Being in possession of a protection lends, sells, or disposes 
thereof to any other person in order fraudulently to enable such 
other person to make an unlawful use of it \ii ), 

(b) Produces, utters, or makes use of as a protection for himself 
a protection issued foi any other person (o) 

The punishment for these olTencPs is impi isonment without haid 
labour, or fme, or both (/)) 


(i\ ) I onfoi/ will reliitton to etc 


littering falsa 
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1468 Every person is by statute (q) guilty of a misdemeanour 
who in Older to Bustain any claim to any pa^, wage, allotment, piizo 
money, bounty money, grant, or othei allowance in the natuie 
thereof, half pay, pension, or allowance fioni the Compassionate 
Fund of the Navj, or othei money payahlo by the Admiralty, 
01 to any effects or money m charge of the Admiialty, or in 
01 del to procnie any person to be admitted a pensioner as the 
widow of an officer ot the navy— 

(1) Offeis 01 utteis to any person in the seivice of the Crown or 
of the Admiialty any false a&davit with knowledge that it is false, 

(2) Makes or subscribes, or offois or utters, to any such person 
any talso wiitten petition, application, statement, answer, certi¬ 
ficate, 01 vouchei, 01 other false wiitmg, with knowledge that it is 
false {(}), 


(h) Crow n JauiIs Aot, 18J9 (10 Goo 4, c oO\ s 124, Cnuiinal r>aw Act, 
1827 (7 & h Goo 4, t 28), o 8, renal Servitude Act, 1891 (54 A, oo Vict c 69), • 
s 1 This offence is not triable at quarter t<pssious 
(•) Naval Enlistment Act, 1SJ5 (5 & 6 Will 4, c. 24), s 3 
h) Ihd 
2M 
(m) Jb*d 
(a) Ihd 
(o) Ibid 

(i>) Ibtd Qiurrt whotber bard labour could not be awarded in these cases 
an for a coimuou law iboat (see Gnnuual Procotlnro Act, 18,5] (14 £ 15 Yict. 
a. too), 8 29 This offeiuo is net triable at quarter 
(y) Admiralty rowers, etc Act, 1863 (28 & 29 Vitt c. 124), a 6, ss 40-42 
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The punishment for these offences on indictment is penal servi¬ 
tude for not more than five nor less ^an three years, or imprisonment 
with or without hard labour for not more than two years, or on 
summary conviction imprisonment with or without hara labour for 
not more than sa months (r) 

1469 . Every person is by statute (*) guilty of felony who — 

(1) Forges or counterfeits, or alters, or causes or procures to be 
forged, or knowingly and wilhngly assists in forging etc the 
name of any officer, non-comimssioned officer, soldier, or othei 
person entitled or supposed to be entitled to any pension, wages, 
pay, grant, share, allowance of money, bounty money, prize money, 
or relief due or payable or supposed to be due etc for or on 
account of any service done or supposed to be done by any 
such officer etc in the King's army or other military servico, 
or the name of any officer, under officer, cleik or boivantof the 
CommiBsioneiB of Chelsea Hospital, oi of any oflicei or peison in 
any way concerned in the paying oi oidering, directing or causing 
the payment of the said pension etc (v), 

(2) Foiges etc any lettei of attorney, bill, ticket, order, 
certificate, voucher, leceipt, will, or any othor power, instiumout, 
wariant, document, or authoiity whatsoever relating to or any¬ 
wise concerning the payment or obtaining oi claiming any such 
pension etc (f), 

(3) Utteis or publishes as true or knowingly and willingly assisU 
in utteiing etc any such lettei of attorney etc with intent to 
obtain the payment of any such pension etc or with intent to 
defiaud any peison (o) 

The punishment for these ofiences is penal servitude for life or 
foi not less than three years, or imprisonment with or without hard 
labour for not more than two ^ears {b). 

1470 Every person is by statute (<) guilty of felon who — 

(1) Foiges, counterfeits, or alters, or causes or pi.»(tires to he 
foiged etc , or knowingly and willingly assists in fotging etc any 
minute, copy of minute, assignment of peiibion, superannuation, 
or other allowance granted under the Pensions Act, 1839 (c), or 
any order, certificate, receipt, document, or authority, whatsoevei, 
relating to the payment of any such pension etc (d), 

(2) Utters or publishes as true or knowingly etc assists in 


60—63 of the For^ry Act, 1861 (24 & 25 Vict c 98), are incorporated with 
this Act (tbtd I B 7^ • 

(r) Ihta , B 6 These offences are not triable at quarter sessions 

(«) Chelsea and Kumambam Hospitals Act, 1820 (7 Qeo 4, c 16), a IS, 
Army Fnze Money Act, 1832 (2 & d WiU 4, c 53), s 49 It u not uerissuy 
that the pension etc should he aotiully existing (R w Pnnqle (1840), 2 Mood 
0 0 127) 

(0 lUd 

(а) IJnd 

(б) llni , Penal Somtude Act, 1891 (64 & 56 Yict. c 69), a 1 Tlus offenoo 
u not triable at quarter sessions. 

(c) 2 A 3 Yict 0 . 51, B 9 . • 

(d) Ihul , B 9 
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Criminal Law and Frocedubi. 

atterfng etc with knowledge that it is forged etc any such 
n)innto etc, or the name of any pensioner, justice of the peace, 
guardian, parish or othor officer, or any other person authorised 
O) Hupposed or pnrjKirtmg to he anthonsed to sign any such 
ininuto etc,, with intuit to obtain or enable any other person to 
obtain the payment of any such pension etc (e). 

The paniahmeiit for these offences is penal servitude for not 
more than seven or less than three years, or imprisonment with or 
without hard labour for not more than two years (/) 

1471 . Every person is by statute {q) guilty of a misdemeanour 
who, for the purpose of obtaining either for himself or for another 
any pension, payment, or relief from the Merchant Seamen^s Fund, 

(1) Fraudulently foiges or alters, or procures to be forged etc , 
or assists in forging etc any certificate oi other document purpoiting 
to show or assist in showing a right to any such pension etc ( 3 ), 

(2) Fraudulently makes use of any forged etc certificate etc or 
any certificate etc not belonging to him (/i) 

Tho punishment for these offences on indictment is penal 
servitude for not more than seven nor less than throe years, or 
imprisonment with 01 without bard labour for not more than two 
years, or, on summaiy conviction, imprisonment with or without 
hard labour for not more than six months ( 1 ) 

(x ) Doeummls ti/idfr i/crc/tant Shippunj Art, 1894 

1472 Eveiy peison is by statute (K) guilty of a felonv who — 

(1) Foiges, or fiiiudulentiy alters, or assists in forging etc or 
proem 08 to bo forged etc an^ of the following documents leferred 
to m the Moichanb Shipping Act, 1801 (/v) register code (f). 
builder’s cortifieate (ui), surveyor’s certilicate (a), ceitificate of 
registry ( 0 ), declaration (p), bill of sale (</), instiuraeut of 
moitgage (r), or certificate of mortgage or sale («), or any entry 
or endorsement required by Part I of that Act (/) to be made in 
or on any of these documents (u ); 

(2) Forges the seal, stamp, or signature of any document to 
which section 695 of the Meichant Shipping Act, 1894 (j;), applies, 

(e) FensionB Att, 18J9 (2 & 3 Vict c 51), s 9 

[J) Jhd Criminal Iiaw Act, 1827 (7 & 8 Geo 4,e 28), s 8 Penal Servitude 
Act, 1891 (M & SilVict e 69), a I This offence is not ti fiblo at quarter sessions 
(9) Seamen's Fund Winding-up Act, 1851 (14 & 15 Vict 0 102), 8 55 
\h) Ihd 

(t) Ihtd Polial Servitude Act, 1891 (54 & 55 Vict c. 69), a 1 This offence 
ta not triable at quarter sessions. 

I A) 67 & 58 Viot 0 bO. 
m Jbtd., a 5 
i m) iUi., a 10 
\nUWLB 6. 

(o) Ihid., s 14 
p) Jbui^vs 9,26, 27,38. 

19) /6ti2,a24 

V) JbidL, a 31 . 

(•) Z5«l, a 89 
0 Thd,» 19,49 
U) Ihtd , 88 M 6b 

>} Merchant Shipping 1894 (57 ft 68 Viot c 60), as 66 and 695 ( 4 ) 



Part XlII.~-OFrBKOBs against pRorasTr* 


m 


(3) Tenders m evidence any each document with a false etc;, 

seal etc., with knowledge that it is false etc (a) ^ Foigsfr* 

The punishment for these offences is penid sei vitude for not more 
than sevmi nor less than three years, and imprisonnlrat for not 
more than two years with or without hard labour (b) 

1478 Every person is by statute (c) guilty of a misdemeanour who Port;mx 
for the purpose of obtaining either for himself or foi any other person 
any money deposited in a seamen's savings bank or any interest dopoai'uu 
thereon — ■oameii a 

(1) Fo^es or fraudulently alters, assists in forging etc, or “rmgBbwak 
piocures to be forged etc any document purporting to show or 

assist in showing any right to any such money etc (c) , 

(2) kfakes use of any document which has b^n so forged etc (d); 

(8) For the purpose of obtaining either for himself ot for any 

othei person any property (e) of any deceased seaman or apprentice 
to the sea service, forges etc or assists in forging etc , or procures 
to be foiged etc any document purpoiting to show etc, any light 
to such property (/); 

(4) Makes use of any document so foi god etc (q). 

The punishment foi these offeiices on indictment is penal 
servitude for not more than five nor less than three yeais, or 
imprisonment, w ith or without hard labour, for not more than two 
yeais, or on summaiy conviction, imprisonment, with or without 
bard labour, foi not more than six months {h) 

1474 Evei y person is by statute (i) guilty of a misdemeanour who Porgini, ou». 

(1) Forges or fraudulently altera any ceitificate of disthaige or 

report of charnctor, or copy of a report of chaiacter given under under ^ 
the Merchant Shipping Act, 1894 (i), Morohnat 

(2) Assists in committing or piocures to be committed the swppinaAct, 
last-mentioned offence (i), 

(B) Fiaudnlently uses any certificate of discharge etc which is 
forged etc or does not belong to him (/), 

(4) Fraudulently alteis, makes any false entry m or delivers a 
false copy of an agreement with the ciew of a Eiitish ship under 
the Act (?/i), 

(5) Forges etc or assists in forging eta any certificate of 
competency or an o&cial copy of such eertiiioate (n) , 


Cruiunal Law Act, 1827 (7 &. 8 Qeo 4, c 28), b 8 , Fooal 8ervitudo Act, 1891 
(d4 & fid Vict c 69), a 1 Those offences are not triable at quarter sessiozis 
(a) Merchant Shipping Act, 1894 (57 A 68 Yict c 60), as 50, 66 
fi) li/td , BB 66 ana 695 (4) , Cnminal I^aw Act, 1827 (7 A 8 Qeo 4, c 2P), 
B 8, Penal Servitude Act, 1891 (54 & 55 Vict c 69), B 1 These olTeuteB an 
not triable at quarter sessitDB 

c) Merohant Shipping Act, 1891 (57 A 58 Yict c 60), s 154. 

(d) Ibtd 

e) Ab to definition of property, see i5id, a. 676 

r/)f6«i,Bl80 * 

f) Ibid 

(h) Ihd,B8 154 and 180, Penal Semtnde Act, 1891 (54 ft 65 Yirt e 6P\. 
a 1 ^ese offences are not tnable at qn uter wastonB 
(t) 67 ft 58 Yict c 60, see a 130(b) bee v. Wtfton (1858), Dears ft B. 558 
(k) Ibui , B 130 (c). 

CQ Ibui , 8 130 (d) 

(m) Ibid , s 121 

(n) Ibid, ■ 104 (a). 


a • 
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(6) Ft audulently uses a certificate etc which has been forged etc , 
qanc( IJud, or suspended, or to which be is not entitled (o), 

(7; Forges, assists in forging, procures to be forged, fraudulently 
eU( rs, assists m fraudulently altering, or procures to be fraudulently 
altered, any declaration of survey or passenger steamer’s certificate, 
or anything contained m or any signature to such declaration (p), 

(8) In any proceedings under Part IX of the Merchant Shipping 
Act, 1894(9), tit relation to salvage by the King’s ships, forges etc 
any document (r); 

(9) In any such proceedings puts off or makes use of any forged 
etc document knowing that it is forged etc (i), 

(10) Being an ofhcor to whose custody an original document is 
intrusted, wilfully certifies any document as being a true*copy or 
extract knowing the same not to be a ttue copy or extract ( 4 ), 

(11) Foiges or fraudulently alters or assists in forging etc any 
document m support of an application for wages under s 197 of 
the Merchant Shipping Act, 1891 (t ), 

(12) Presents or makes use of any document so forged etc , 

(13) Forges, assists in forging, or procuies to be foiged, the seal 
01 any other distinguishing mark of the Board of Tiode or any 
foim issued by the Board of Trade under the Act (a), 

(14) Fraudulently alters any such foim(a) 

For those offences the punishment on indictment is impiisonment, 
with or without hard laboui, for not more than two years, except in 
the case of the offence No 10, in respect of which the maximum 
punishment is impiisonment for eighteen months(6) 

1475 Eveiyone is by statute (c) guilty of a misdemeanour who — 

(1) Fuiges the signature of a sea-fishery officer to a document 
diawn up in pursuance of the fiist schedule to the Sea Fisheiies 
Act, 1883. 

(2) Makes use of such signature knowing that it is forged etc 

Tlie punibhuiont for this ofience is imprisonment, with or without 

hard labout, for not moie than two yeais on indictment, and for 
not moie than three months on summary conviction (d). 

(xi) Trantfert of Slock etc 

1476 Everyone is by statute (e) guilty of felony who with intent 
to defiaud — 

(1) Foiges or alters or utters etc with knowledge that it is 

i o) Merchant Shipping Act, 1894 (57 A 68 Yict c bO), a 104 (o). 

/>) i&ftj, s 2S2 

ly) 67 St 68 Viot c 60 

r) lh%d , 8 6b4, and see p 660, ante 

s) IMd.a 695(3) 

(<) /M, a. 197(8) 

(a) Ihd . B 722 

' (6) BS 130, 10-1, 282, 664,680, 695 (3) These offences are not triable 
ft quarter sessions On mimmory conviction, the punishment for any such 
offence u lUmnsonmont, vnth or without hard labour, lor not more six 
moaths or a fine not exo^ing £100 {ibid ) 

(c) 46 & 47 Tict 0 22, see thtd , q, <17 

fa) Ibid , • 17 (4) This offence la not tnable at quartar sessions 
(^) Forgery Aat, 1861 (24 A 23 Viot. o 98), as \ S, 7, Forgery Act, 1870 
(33 A 34 Viot CL 68). ss. 3—6 
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forged eto an; transfer of any share or interest in any stock, 
annuity, or other public fund transferable at the Bank of Bnglanjil 
or Ireland, or in the capital stock of any body oorpoiate, company, or 
society estabhshed by charter or by, under, or lu virtufi of any Act 
of Parliament (/); 

(2) Forges etc or alters etc with knowledge that it is forged 
etc any power of attorney or other authority to tiansfer any 
share etc of or in any such stock etc or to receive any dividend or 
money payable in lespect of any such share or inteiest (y), 

(8) Demands or endeavours to have any such share or interest 
transferred or to receive any dividend or money payable in respect 
theieof by virtue of any such forged or alteied power of attorney 
etc with knowledge that it is forged etc {h), 

(4) Forges etc or utters etc with knowledge that it is foi god 
etc any stock coitihcate or coupon or document puiporting to l)o a 
certificate etc issued in pursuance of I’art V of the National Debt 
Act, 1870 (i), or of any foimer Act or any India or colonial stock 
certificate etc, or any document purporting to bo such certihcalo 
etc, or any bond, debenture or security commonly called an East 
India bond, or any bond etc issued or made under the authority of 
any Act passed or to bo passed relating to the East Indies, or any 
indorsement on or assignment of such bond etc (k ), 

(5) Demands or endeavours to obtain or receive any share or 
interest of or in any stock as defined by the National Debt Act, 
1870 (i), or of or in India or colonial stock, or to receive any dividend 
or money payable in respect thereof by virtue of any such forged 
etc certificate etc with knowledge that it is forged etc (f), 

(6) Forges etc cr utters etc with knowledge that it is foiged 
etc any certificate or duplicate certificate required by Part VI of 
the National Debt Act, 1870 (i), or by any former like Act (m) , 

(7) Wilfully makes any false entry m or wilfully alters any word 
or figure in any of the books of accounts kept by the B 'nk of England 
or of Ireland in which the accounts of tho owners of any stock, 
anniuties or other public funds transferable at such bank are ontorod 
and kept (n), 

(8) Wilfully falsifies any of the accounts of any such owner in any 
of such books (o) , 

(/) Forgery Act, 186J (24 4. 25 Vict a 98), s i “ Cfinital stock of a body 
corporate) ” iiidudea consolidated stock croatod under tho Metropolitnu Bcurd of 
Works (Ijoans) Act, 18C9 (32 & 33 Yici. c 102} (see tbtd , s 19, see now Jicsal 
Government Act, 1888 (fil & fi2 Vict. c 41), s 40), debenture stock under the 
Local Loans Act, 1870 (38 & 39 Vict c 83) (see thtd ), and ooloniat stock isHued 
under the Colonial Stroke Acts, 1877-1900 (40 & 41 Vict o 69 , 55 A iV> Yet. 
c 35 , 63 & 84 Vict c G2) (see Colonial Stock Act, 1877 (40 & 41 Viot o 59), s 21). 

1^1 Foijiery Act, 1861 (24 & 25 Vict o 98), e 2 

(i) 33 & 34 Vict c 71 • 

(k) Porgory Act, 1870 (33 & 34 Vict o 58), a 3, Forgery Act, 18t»l (21 & 35 
Viot c 98), B 7 , India Stock Ceitincate Act, 1863 (26 & 27 Tict o 7 i), s 13; 
Colonial St^ Act. 1877 (40 ft 41 Vict o 50), « 21. 

(0 Iltd 

(to) Forgery Act, 1870 (33 ft 34 Vict o 68), e 6. 

(a) Forgery Act, I8bl (24 ft 25 Vict e 96), a 5 * * 

(o) Ihd, B. 6 
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8Bor.4 ( 9 ) Wilfully makes any transfer of any sbue eto. of or is any 
Fortfsry apeh stock etc, in the name of any person not being the true and 
lawful owner of snob shares etc (p), 

(10) Forges etc. or utters etc with knowledge that it is forged 
etc any share warrant or coupon, or document purporting to m a 
share warrant etc issued m pursuance of the Companies (Con* 
sohdatitm) Act, 1908 iq ), 

(11) By means of any such forged eto share warrant etc 

demands or endeavours to obtain or receive any share or interest in 
any company under the last-mentioned Act, or to receive any 
dividend or money payaide in respect thereof by virtue of any such 
forged etc share warrant eto with knowledge that the same is 
forged etc (r) ‘ 

The punishment for these offences is penal servitude for life or 
for not less than three years, or imprisonment, with or without hard 
labour, for not more than two years (s) 


BDgnTfng 

■lock 

onUftcatflctc 


1477 Everyone is by statute guilty of felony (t) who without 
lawful authority or excuse (m) — 

(1) Engraves or makes on any plate, wood, stone, or other material 
any stock certificate or coupon purportmg to be a stock certificate 
or coupon issued in pursuance of Fart Y of the National Debt Act, 


(p) Foigory Act, 1861 (24 & 2fi Vict o 98), i 6 
8 liklw 7, c 69 , see a ,18 
Ilnd,i 18 

Porgory Act, 1861 (24 A 26 Vict o 98), as 2, 6, 7 ; Forgery Act, 1870 
(31 k 84 Vi(t 0 68), «8 3,6 , India Stock Certificate Act, 1863 (26 & 27 Vict 
0 73), a 13, kfetropolitan Board of Work8(Ijoaiia) Act, 1869(32 A 33 Vict o 102), 
a 19, Jjooal Loans Act, 1876 (38 A 39 Vict o 83), Colonial Stock Act 1677 
(40 A 41 Vict 0 60), 8 21 , Companies (Consohdation) Act, 1908 (8 Edw 7, 
0 69), a ,18, Peniu Smitude Act, 1 h 91 (64 A 66 Viot o 69), a 1 Thene 
offencoa are not triable at quarter seaaiona The forging or altonng of a certifi 
cate required by the India Stuck Trauefer Act 1863 (26 A 26 Vict e 7), or the 
uttenng etc such certificate with knowledge that it is forged etc , or the forging 
of any name, handwnting, or signature, purporting to be the name etc of a 
witneas attesting tlm execution of any power of attorney, or other authonty to 
transfer any share or intoroat of or in any stock to which as 2 and 3 of the 
Forgery Act, 1861 (24 A 25 Viot o 98), apply, or to utter etc such name etc 
with knowledge that it is forged, is a felony piiiiiehable with penal servitude 
for not more than seven or leas than three years, or imprisonment, with or 
without hard lalioar, for nut more than two yeais (India Stock Tinunfer Act, 
1862 (26 A 26 Viot. c 7), s 14, Forgery Act, 1861 (24 A 28 Vict c 98), s 4) 
To make a false entry in or to alter any of the books for tTan<cfer of consolidated 
stock created by the Metropolitan Board of Works or by the lanidon County 
OouJicQ, or to falsify any of such books or to make any transfer of such stock m 
the name of any tierson who is not the true owner, is a felony pumshable m 
the same wa> as the last-mentioned felonies, except that the maximum pen^ 
of penal eervitude la fourteen years (Metropolitan Board of Works (Loans) Act, 
1869 (3S A S3 Vict c 102), s. 20, Local Ghovemment Act, 1888 (61 A 62 Viot 
0 41), •. 40, Penal Servitude Act, 1891 (64 A 55 Vict c. 69), a 1) The last- 
named oAsnees are not triable at quarter sessions As to the forgery of deben. 
twee, see & 733, ante, and the fraudulent pereonation of the ownen of stodi 
eta see p. wi, ante 

(() Forgery Act, 1870 (33 A 84 Viot a 68), s. 5, Oompames (Consolidation} 
Act, 1908 (8^w 7, 0 .69), a SS 

(u) The onue of proof of such authmty or excuse in each case Ims on the 
pa^'aooueed (Forgery Act 1870 (S3 A S4 Viet a 68), a 6, Companies 
(Oowlidation) Act, 1908 (8 Edw 7, a 69), s 38) 
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1870 (a), or to be soch a stoek certificate or coupon in blank, or to be 
a part ol such a stock certificate or coupon, or share warrant or 
coupon as aforesaid {b ); * 

(2) Uses any such plate etc. for the making or printing ol any such 
stock certificate etc. (c), 

(8) Knowingly has m his custody or possession any such plate 
etc. id), 

(4) Knowingly utters etc. or has in his custody or possession any 
paper on which any such blank stock certificate or coupon, or part 
of any sucli stock certificate or coupon as aforesaid, is made or 
printed (e), 

(5) Engraves or makes on any plate etc. any share warrant oi 
coupon* purporting to be a share wairant or coupon issued oi made 
by any paiticular compan} in pursuance of the Oompanies (Con¬ 
solidation) Act, 1908 if), or to bo a blank share wairant or coupon 
so issued or made, oi to be part of such share warrant or coupon (ef ), 

(6) Uses any such plates etc for making or printing any such 
share warrant etc (/<), 

(7) Knowingly has in his custody or possession any such plate 
etc 

The punishment for these offences is penal servitude for not more 
than fourteen yeats nor less than three years, or imprisonment, with 
or without hard laboui, for not more than two years (i) 

1478 Every person is by statute guilty of felony who with intent 
to defraud — 

(1) Being a cleik, officer, or servant of, oi other wrson employed 
or intrusted by, the Bank of England or of Ii eland, knowingly mases 
out or doliveis any dividend warrant, oi wariant for payment of 
any annuity, mteiest, or money payable at the Bank of England or 
of Ireland for a gieater or less amount than the person on whose 
behalf such wariant shall be made out is entitled to {k), 

(2) Being a cleik etc employed by the London «’ounty Council 
or the person or body corporate who keeps the books of tiansfer of 
consolidated stock created by the Metropolitan Board of Works or 
the London County Council, makes out or delivers any stock 
certificate, dividend warrant, or document for the payment of money 
with relation to such stock for a greater or less amount than the 
person c n whose behalf such certificate is made out is entitled to (1). 


(a) SJ k <14 Yiet o 71 

(i) Forgery A.ct, 1870 (33 A 31 Yict e. 68), a 6, Oompauiea (Consolidiitton} 
Act, 1908 (8 7, & M), a 38 

(e) IM • 

M) Jhd. 

(«} Ihtd 

(/) 8 Edw 7, o. 69 

O Mo pames (Oossolidatioii) Act, 1906 (8 Edw. 7, a 69), a 38 (2) • 

i() Forger} Act, 1870 (33 A 34 Vict. a 68}, s 6, Oompuues (CoiuolidaUon) 
Act, 1906 (8^w 7, a W). a 38 (2), Panol siarvitude Act. 1891 (64 A 66 YuA 
a 69), B 1 These offences aw not tnafaila at quarter sessioiu 

f \ Forgery Act, 1861 (24 A 26 Yict. a 98), a 6 

Metropolitan Board of Y7orks (Loao/n Act, 1869 (32 A 33 Yict.^«102)|. 
, Local Oorenunent Act, 1888 (51 A 62 Vlot o 41\ a 40 
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The punishment for any such offence is penal servitude for seven 
y^ars or for any period not less than three years, or imprisonment 
for any teim not exceeding two years, with or without hard 
labour (wi), 

1479 Every person is by statute (n) guilty of a misdemeanour who 
in any contract, agreement, or token for the sale or transfer of any 
share or stock m any joint stock banking company m the United 
Kingdom, constituted under or regulated by the provisions of any 
Act of Parliament, royal charter, or letters patent, issuing shares 
or stock transferable by any deed or written instrument, \iilfully 
inserts any false entiyof the number of such shares or any name 
other than that of the person in whose name such shajres etc 
stand in the register or book of such company. 

The punishment for this offence is imprisonment without hard 
labour, or fine, or both («) 

(xn) Hall Markt on PfafA 

1480 Every person is by statute (p) guilty of felony who — 

(1) Forges oi counteifeits or utters, knowing it to be forged 
tic, any die or olhci instrument or pait of such die etc pio- 
vided and used by the Goldsmiths’ Company m London, or the 
Goldsmiths* Companies m York, Exeter, Bristol, Chester, Norwich, 
oi Newcastlo-upou-Tjuo, oi the companies of guaidians of the 
standard of wi ought-plate in Sheffield or Biimingham for the 
inaiking 01 stamping of gold or silver waie8(p), 

(2) Marks with such forged etc die etc any waie of gold 
or siher or of base metal (p), 

(8) Utters any such ware of gold or silver or of base metal 
marked with such foiged etc die etc with knowledge that it was so 
marked (p), 

(4) Foigos etc or bj any means produces an imitation of or 
ntteib, knowing that it n foiged etc, any mark or part of any 
mark of any such die etc upon any ware of gold or silver or 
base metal (g), 

(6) Tiansposes or removes or utters, knowing it is tiansposed 
etc, any maik of any such die etc from any waie of gold or 
sihei to any ware of base metal (g), 

( 0 ) Hus in his possession without lawfiil excuse any such 
foiged vtc die etc or any ware of gold etc having the mark 
of any such forged etc die, or any such foiged etc mark or imitation 
of a mark oi having a mark whi^h has been transposed etc (g), 

(7) Cut*^ or severs from any ware of gold etc any mark or 
part of mark of any such die with intent that such mark etc 


'•{m) Forgnrv Art ISCl (24 k T^ot. o 98), s 6, Metropobtan Board of 
WuikB (L^uis^ Act, 1869 (32 & 33 Yict o. 102), s 21, Pexud Servitude Act, 
1891 (34 ft 53 ^ lit c 69), b 1 ThiB offence is not triable at quarter Bessions 
(n) Banking Cempames’(Shares) Act, 1867(80 ft 31 Tiot c 29), b 1. Hie 
Act does not extend to the Bank ot England or of Ireland 

i o) 1 hid This oiTonce is not tnabte at quarter sessions 
ffj (iold and Slhor Warea Act, 1844 (7 ft 8 Vict o. 22), s 2 
;) Ihxd 
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may be placed apon or jomed or affixed to any other i^aie of 
gold or i^ver or any ware of base metal (r), 

(8) Places upon or ]oms or affixes to any vraie of gold or silvef 
or base metal any mark of any such die etc. cut or seYered from 
any ware of gold or silver (r), 

(9) With intent to defraud the King or any of the before- 
mentioned companies, uses any genuine die etc , or counsels, aids, 
or abets such offence (r) 

The punishment for these offences is penal servitude foi not more 
than fourteen yeais nor less than three }eais, or impiisonment, with 
or without hard labour, for not more than two years (a). 

(xiii) Ti adt Marks tic 

1481 * Every person is by statute (0 guilty of a misdemeanour 
uho — 

(1) Foigesj any tiudu iuark(0 , 

(2) Falsely applies to goods any trade mark or any mark so 
nearly resembling a tiade mark as to be calculated to deceivo {t), 

(3) Makes any die, block, machine, or other instrument for the 
pm pose of forging or of being used for foiging a trade maik (t), 

(4) Applies any false tiado dcbciiption to goods (a), 

(5) Disposes of oi has m his possession any die, block, machine, 
or other mstiument for the puiposo of forging a tiade maik(6), 

(6) Causes any of the things abo\e menliouod to be done (0 , 

(7) Sells 01 exposes for sale or has m his possossion for sale or 
foi any pui pose of tiade or manufacture any goods oi things to 
uhich any false tiade maik or false tiade description is applied oi to 
which any tiade merks or mark so nearly resembling a tiado maik 
as to be calculated to deceive is falsely applied, unless the defen¬ 
dant proves that having taken all reasonable precautions against 


(?) Gold and bilver Won si Ad, 18-14 (7 A. 8 Vid i ‘22), « J 
(s) Ibid , Fcnul Sci\jtudo Ait, 18&1 (51 & 55 Vid c (> a 1 Kxcnpt 
as rp<;ard8 the lost incnti<mod offonce, au intent to defraud 11 not a necesaary 
ingiedient of tiio offence v (1902), 18 T L 1? 4.16, see// v Ot/Urn 

(1834), 6 C A. 1’ 631) Tnore aro wmiiar proviaione m the nate Assay (.Sheffield 
andBinningham) Act, 177J(lJGco 3, c 52), a 14 These offouccH aie not tnuhln 
at quartei se'.Hions 

(Q Meichandise Marks Act, 1887 (50 & 51 Yict r 28) s 2 As to meaning 
of trade mark, see title Tkade Marks and D1'‘-16>9 
(a) Menhandise Murks Act, 1887 (lO * 81 Yict c 28), b 2 (d) “Trade 
description" means any description, statement, or other indication, direct oi 
indirect, as to (u) the number, quantity, meusure, gauge, or weight of any gwHls, 
(b) the place or county where any goods wore made or produced, (c)mode of 
manufactunog or picturing any goods, (dj the matenol of which the gfiodBure 
composed, (e) any gr^als, }^me the subject of an existing patent, jtnvilege, oi 
copyright, and the use of any ngure or mark which, uecording to the < ustom of 
the trade, is commonlv taken to be an indication of any of too above inulters 
“ False tmde doscnttiiou " means a trade description which is false in amatenal 
respect as regards the goods to which it isappbed, and includes ever} alleiatiyn 
of a trade description, v^iethr r b} way of addiboa, eSacement, or other a ise, when 
that alteration makes the description false in a matenal respect, the fact that 
a trade description is a tiade mark or apart of a tr^e mark docs not proreiit 
such trade mark bemg a false description (i&id , s 3) 

(1) Ibid , s 2 (e) 

(r) Jhid , B 2 (f) In all the aboye-mentioned cases the onus of disi^qving, 
intent to defraud is on the defendant (see ibid , a 2) 
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commiHiiig an offence against the Merchandise Marks Act, 1887 (d)i 
he had at the time of the commission of the alleged offence no 
reabon to suspect the genuineness of the trade mark, mark, or 
trade description, and gave all the information m his power with 
rr^Mrd to the persons fiom whom he obtained such goods etc, 
01 that otherwise he acted innocently (e) 

The punishment for these offences on indictment is impruon- 
ment, with or without hard laboui, for not more than two years, 
or hne, or both (J) 


(xi\ ) llueellaneous Instruments 

1482 Every prison is by statute guilty of felony who — 

(1) Wilfully and fiaudulently foiges or counteifeitb any certificate, 
certificate of valuation, sentence, or decree of condemnation oi 
restitution, copy of such sentence etc , or any receipt required by 
the Slave Trade Act, 1824(jr), or any part of such certificate etc (h), 

(2) Knowingly etc utters or publishes such certificate etc with 
knowledge that it is forged etc with intent to defraud the King 
or any other peison (/t) 

The punishment foi this offence is penal servitude for not 
inoie than fourteen nor le&s than three years, or imprisonment, with 
or without hard labour, for not moie than two years (t) 

1483 Every person is guilty of a niisdemeanoui who forges, or 
for the purposes of the Sale of Food and Drugs Act, 1875 (A), utters, 
knowing it to be foiged, any certificate or any writing puiportmg to 
contain a waiianly(Z) 

The punishment foi this offence is imprisonment with or without 
Lard laboui foi not more than two years (m) 

1484 Every pel sou IS by statute (n) guilty of a misdemeanour 
who — 

(1) Forges or counterfeits, or causes or piocures to be forged etc 
any licence or ticket directed by the London Hackney Carnages Act, 
1848(a), to bo piovided foi tbe driver of a hackney carnage or for 
the diivor oi conductor of a metropolitan stage carriage (o), 


(ti) 50 A 61 Via c 28 
je) Hid , B, 2 (2) 

{/)Jbid,n 2(A) TheiiO olfencos are triable at quarter eessioDB On BUinxnary 
oonviction tbo punishment is impnsonment, with or without hard labour, for not 
more than foui mouths for a first ofieuoe and six months for a second ofEence, 
or a fine not exceeding £20 for a first offonce or £50 for a second ofEence 
In any case hie deftnilant forfeits to the Kmg evary chattel, article, instnunent, 
or thing b} means of or in relation to which the offence has been committed. 
See atao p 66b, ante, and title Teaoe Muucs and Dxsions. 

S 6 deo 4, c IIJ 

2M.f B 10 

lisd., Penal Serntude Act, 1891 (64 A 66 Yiet o 69), a. 1 IDiibm offences 
alre not tnable at quarter sesuona * 

(h) W A 89 \ lot 0. 6d 
jf)/iidL,a27 

(tn) Ibid This offence is not triable at quarter sesoioiis. See also titie Fo<n> 
Avn Danas 
(n) 6 i& 7 Yiot c 86 
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<9) Sells or exefaaoges or exposes to sale or otters any such forged 
etc licence etc (p), 

(8) Knowingly and without lawful excuse has or is possessed ol 
such forged etc licence or ticket knowing it is foiged etc.(g), 

(4) Enoaingly and wilfully aids aod abets any person in 
committing any of these offences (r) 

The punishment for this offence is imprisonment with or without 
hard laoour, or fine, or both («}. 

1485 Every person is by statute (0 guilty of a misdemeanour 
who — 

(1) Forges or counteifeits any licence, certificate, document, or 
plan granted or lequired in pursuance or for the purposes of the 
Explosives Act, 1876 (0, 

(2) Gives or signs any such document or plan which is to his 
knowledge false in any material particular (u), 

(3) Wilfully makes use of any such forged counterfeit or false 
licence etc. (a) 

The punisliment for those offences is imprisonment, with oi 
without hard labour, for not more than two 3 eai 8 on indictment, 
and on summary conviction for not more than one mouth (b) 

1486 Every person is by statute (o) guilty of a misdemeanour 
who — 

(1) Foigcs or counterfeits or knowingly makes any false state¬ 
ment in any certificate of competency under the Goal Mines 
Hogulation Act, 1887 (c), or any certificate of service granted under 
that Act or any Act repealed liy that Act (d), or any official copy of 
any «uch certificate (c), 

(2) Knowingly utters or uses any such certificate or copy which 
has been forged or counleifeited or contains any false statement if ), 

(3) Foi the purpose of obtaining for himself or any other person 
employment as a certificated manager or under«iT' inager, or the 
grant, renewal, or restoration of any certificate under the Act, or a 
copy thoieof, makes or gives any declaration, representation, 
statement, or evidence which is false lu any particular, or 
knowingly utters, produces, or makes use of any such declaration 
etc or any document containing the same ig) * 


London Hackney Oamages Act, 1843 (6 4 7 Viot o 86), a 20 
lUd The onus of proving the lawful excuae la on the defendant {ibid ) 
Ibtd 

Ibid There la nolunit aa to the term of impnsonment (tbtd , nee p 410, 
Theae ofPenoea are not triable at quarter sosaiona Forcing a mark 
identifying a motor car or a licence under the Motor Oar Act, 190,3 (1 Edw 7, 
c 36), 18 an offence punishable on aummary conviction (aee thd, aa 6, 11). 
See abo title Stsxxt TaAmo 
(Q 88 Viot. o. 17, ibtd , a. 81 
' Ibtd. 

Ibtd , aa 81, 91 This ofitence is not triable at quarter seaBiona 
60 4 61 Yict c. 68 
See tbtd , schedule, 4. 

(ajibi-s 32(1} 

/) /6 m?, a 32 (2) 
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The punishment for these offences is imprisonment for not more 
than t^o years, with oi without hard labout (/<). 

* 1487 Everyone is by statute (») guilty of a misdemeanour who 
forges or fraudulently defaces or destroys any nomination paper used 
for the purpose of the Ballot Act, 1872(i), or knowingly delivers snob 
forged paper to the returning officer, or forges or fraudulently 
defaces or destroys any ballot paper or the official mark on any 
ballot paper used for the purpose of the same Act (Jc) 

The punishment for such offence, if the offender is a returning 
officer or officer or clerk in attendance at a polling station, is 
imprisonment for not more than two years, with or without haid 
labour, or i! the offender is any other person, impiisonment for not 
more than six luontlis, with or without hard labour (f) 

1488 E\oi)one is by statute (m) guilty of a misdemeanour who 
fojges or fiaudulcnily defaces or destroys any nomination paper 
used foi the put pose of the Municipal Coipoiations Act, 1882 (m), or 
Knowingly delivei s such forged paper to the town clerk, or attempts 
to commit any sUch offence (m) 

The punishment for any such offence is imprisonment for 
any teim not exceeding six months, with or without hard 
laboiii (o) 

1489 Everyone is by statute (p) guilty of a misdemeanoui who 
foiges, 01 wilfully and without due anthoiity alters a telegiam, or 
utters a telegiam so foiged oi altered, oi tiansmits by telegraph as 
a telegram, oi ult<‘is as a telegram a message or communication 
which ho knows to ho not a telegram 

The punishment foi such offence on conviction on indictmMit is 
iinpiisunment foi not moie than twelve months, with or without nnid 
labour (q) 

1490 Ei\ery pci son is by statute guilty of a felony who with intent 
todefiaud ilemands, receues, oi obtains, or causes or piocures to bo 


(A) Coil Minis Bogulation Act, 1887 (50 & 51 \ut c 58), h J2 Those 
oOenioe aio not tiiablo it quaitvr sessions Sco also title Mimus, Minebals, 
AND QdAURIES 

(i) 35 & 36 Viot c 33 
/>} Und , 8 3 

/) Ihtd This ofTooco IS not triable at quarter eeaemns 
m) •15 A 46 Vut r 60 
'n)Jbid,» 74 

o) Jhd This offoncQ u not triable at quarter sessions See also title 
ElEOnOBb 

Post Office (Piotoctionl Act, 188-t (47 & 48 Viqt c 76), s 11 This offence 
may be comnuttod without intent to defraud (tbtd), “telegram” means a 
“ wriUen or printed inessaco or communication, sent to or delivered at a post 
office, CHT the office of a telegraph company, for transmission by telegraph, or 
delivered by the Post Office or a telegraph company as a message or communica¬ 
tion transmitted by telegraph ” (s - 11 ) A telegram has also been held to be an 
“ instrument” within the moaning of the Poigery Act, 1861 (24 A 25 Yiot c 98), 
B 38, which makes it an offence to obtain money by means of a forged instrument 
(ff v Jitiey, [160b] 1 Q, B 309, 0 0 B) 

( 9 ) Ibtd , s 11 This offence is ngk triable at quarter sessions On summary 
roniiction the punishment is a fine of not more than £10 (tbtd ) See also titles 
iBIlkliKAUS Aim TETFPBO^La 
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delivered or paid to any peison, or endeavours to roceive or obtain 
or to cause or piocnre to be delivered or paid to any peison any 
chattel, money, seeanty for money, or other piopeity whatsoevot 
under, upon, or by virtue of any forged or altci ed .instrument 
with knowledge that it is forged etc , or under etc any piobate or 
letters of administration with knowledge that the will eto on which 
probate or letters of administration have been obtained is forged etc., 
or that such piobate etc has been obtained by un^ false oath, 
affirmation, or felony (;) 

The punishment for this offence is penal sor\itudo for not moie 
than fourteen nor loss than three years, or irapiiboninenl, with or 
without haid laboui, foi not more than two ^eais (s) 

• 

Sib-Sfct 3— InJutineiit, Lvidence and Punuhmrni 

1491 In an indictment for forging, altering, offeiing, uttenng, 
disposing, or putting off any instiuincnt, the uuiti umeut may bo 
described by any name or designation bv which it is usually known 
or by the puiport theieof without sotting out any copy or facbimilo 
or otherwise doscnbing it oi its value 

A similar description is sufficient in an indictniont foi ongiaving 
01 making the whole oi any part of any iiiotrumont mutter oi 
thing, 01 for using or having unlawful custody or possession of any 
plate 01 otliei materi.il upon which the \>lioie oi any pait of any 
instrument etc has been made etc (/) 

It is usual in nil indictment for foigery to allege the offence in 
one count as a foigciy and in a second count as an uttering (a) 

1492 In an indictment for forging, nltei ing etc , any instrnnient, 
whef! it is nocessaiy to alkge an intent to defiaud, it is sufficient to 
allege that the peison accused did the act chaigod with intent to 


(r) ForROiy Ait, 1861 (Ji & 25 Vut c n 38, boo It RiUr/, [ISOO] 1 
Q li 309, C 0 B, in whiih a “toU/iam" won Lold to an iiiBtiuiniiit 

withm the luoaniri" of the »• < lion 

(a) Ihui , I’enal Seivitudn Ad, 1891 (04 A 63 Vict c 69), b 1 The ufTaiice 
IS not triable at quarter Bossionn 
(0 Forgery Act, 1801 (24 & 20 Vict e 98), bs 42, 43 

'J^e necessity for sottiiig out a copy of a foiled intitnunont was ilrnt abolisbod 
by stat (1832) 2 & 3 Will 4, o 123, s 1, wbicli was supersfded by the Cnmiiial 
Procedure Act, 1851 (14 A 10 Vut c 100), ss 0, 6 of wbuh aio rcpioduced m 
the Forgery Act, 1861 (24 A 23 Vict c 98), ss 42, 43 It Heoms that the indn t 
laent e«en now must state what the instrumnit is (see /£ v llVrox (lS9i), 
Buss & By 00, and see B v //untBr (1794), 2 Leach, 624 , It r /JtrAc/e (IHl i), 
Russ A Rv 251, It v Zfunfrr f 1823), Russ A Ry Oil 
(a) Most of the statutes whicn make uttering a separate oiTcnco dosinbo the 
offence by the use of the words "olTcr, utter, dispose of and put off” An 
indictincnt for forgery may be in the following form —* Tho juiors foi our loid 

the Bin g upon their oaths present that John Jones on the-day of Matih 

in the yeai of Our Lord-, feloniously did foige a certain bill of exchange 

with intent tiioreby then to dofrand against the fonn of statute in that lajM 
made and provided" Second count And the lurors afoiosaid upon tbeir oatn 
aforesaid, do further present that the said John Jones aftorwards tr> a it on the 
day and year aforesaid feloniously did offer, utter, dispose of and put off a 
certain forged bill of exchange with mtent thereby to denhiud, he the said John 
Jones at the tune he so oSeied, uttered, disposed of and nut oil the said last- 
mentioned bill of exchange as aforesaid well knowing tne sumt to be fogged 
against Uie form etc ” 
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d^raad without alleging an intent to defraud any partioolar 
perflon (b), 

1493 On the trial of such an indictment it is therefore only neces¬ 
sary to prove a general intent to defraud , it is not necessary to prove 
an intent to defraud any particular person or that any particular 
person was defrauded It is essential to prove that the defendant 
forged or altered the whole or part of the instrument in question 
or made some mateiial addition to such instrument (c) Such 
proof 18 given by calling witnesses to show that the part which 
18 forged 18 in the liandwnting of the defendant, this may be 
shown by the admission of the defendant himself (<0, or by the 
evidence of poisons acquainted with his handwriting, either from 
having seen him write or from corresponding with him(€), or by 
the evidi nco of experts who are not acquainted with his hand¬ 
writing but who by comparing the alleged foigery with other 
WTitiifg piovod at the trial to be that of the defendant’s can say 
that the alleged foigoiy is his woik Evidence must he given to 
show who was the person whose signatuie or writing is forged, 
and to show either that thoie is no such person (/) or, if there 
iH such a poison, that ho did not write the alleged signature or 
writing (f/) 

It IS not nocessiiy to call the person whose signature or writing 
is forgocl, 01 to show that theie was no authoiity to use his name, 
it IS butiicienl to piovo that the alleged forgeiy was not in the 
handwriting of such peihon(//) 

The foigcd document must, if it is possible, be pioduced at the 
trial Jf the document is in the piisoncr's possession, it may be 
obtained by means of a seaich wnriant in cases in which a search 
wan ant can bo issued (i) If poasenHion of a foigcd document has 
been Iraied to the defendant and the piosecution aio unable to 
obtain posaession of it, a notice to pioduce the document should be 


(b) l*'ur^ei\ Act, Ihbl (Ji A Vict c 98), a 44 Aa to the law before the 
atatuto BOO ft v i’ou;fi^r (1H72), 12 Cox, 0 C iJo lu an indictment uader the 
J'’or)'ery Act, 1801 (24 20 Vict c 98) a 28, where the intent to defraud does 

not appear m the dotiuition of the offence, it seems that the common law 
dehnition of forgery must be imported into tho section and that on intent to 
dotiuiid must be alleged 

(l) H'aldndt/e V Ae/iniwn 1 Ebd 143 Seel 249, note (/>), ant# 

(«{) //utr V llirptr (IHlOl, Holt (n l*\ 420, Wiltnian v WorruU (1838), 8 
0 & I* 380, iraraer v Ancieratm (1839), 8 Scott, 384, Ltms ▼ Sapio (1827), 
&fond M 80. (imld v /ones (1762). 1 Wm BL 384, y Bianty (1832), 6 
0 & P 213 

(e) SSee C'nmn.ol Prooedure Act, 18bfi (28 & Vict c 18), s 8, JS v 
Siivfrioek, (18911 2 Q B 766, 0 U E , seeJU r irtl/«anu(18d8), 8 0 & P 434 
It M hr jjud^'o to decide whether a person tendered as a witness is qualified 
as an ssppit (/^ t BtivctlMk, tupra, B v B’tftoia (1863), 9 Ckix, C. 0 448, 
B V Harvry (1869), 11 Ooz, G 0 646) 

(Z') See E T Baekitr (1831), 6 0. & P 118, E v Ktng (1832), 6 0 A P 183, 
It. \ Jirannan (1834), 6 0 A F 326 

(yi) IL t Bjmtonby (1784), 1 Leach, 332, B r Dounut (1780), 1 Leach, 
834, n 

(k) a T Eurlftf (1843). 2 Mood 4f B 473 

(t) See Potysn Act, 18t>l (24 & 26 Yiot. c 88}, ••46 As to when search 
warrants may be loeued, see p 309, aafo 
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served on the defendant a reasonable time before the oommenccment < 

of the sittings of the court at which he is tned, and, if suoh notice Forgenr. 

IS duly served, and pioof given of such semoe, the contenta of tU% ~~ 
document can be proved by secondary evidence (A) If the document 
18 proved to be lost (f), or if it is m the hands of a third person who, 
being served with a tvhpoena duces tecum refusets on the ground of 
pnvuege to produce it, secondary evidence of its contents may be 
given (m) 

On an indictment for forgmg an instrument it is not iiecossary 
to prove any uttering (n) 

1494 The offence of uttering a forged insfi umeut is distinct ft om Proof of 
but connected with the act of foigeryfo). Most of the siatutos ut^terUas 
relatmg’to forgery Lontaiii the woids “ offer, ultei, dispose of, and 
put off,” and these words cover the cases whoio a forged inbliuiuont 
la shown oi produced, although not" uttered ’’ in the stiiut sense of 
the word (a) 


(i) It V Ilanttr (182*)) 4 0 AP 128, /f v Haworth (mo), i V AP 254 
It V (lb70), IS W E 761, (' 0 E (Ir), stop )')1, u«tr 

a) R V Hall (1872\ 12 Cox, 0 U 159 

\m) See p 391, ante 

(n) See ft v t'rwiAc (17.11), 2 btia 901, It v <A«if<'(1700), 1 Ld Rajm 7.17, 

R V (1800), RuiiM A E) 164, ll v Afavii/ry^a (1815), Hu^H A 29), 

R V IIofilsKH (1817), 2 (.ar A lur 777 , R v Ha»h (1852), 2 Don 49,1 
R T Ciowther (18i2\ 5 0 A P .110 Qaane whcUier it is nuluHtHmu} that 
there must bo a possibility of soaio person being defiauded by the fotg^'i^ (R \ 
Man at (1810), 2 Cor A Kir .151}) If a person is actually dofieiided its tho im m 
sary oonsoqucnco of the dofeudant’s act, that is sufficient ei ideiice of tlio intent 
(It V Iren^Ul (1858), IF A F 1 >), even although the pemiu defnuded svreuie 
that he beliovod that the delendaiit had no intent to defriiiid [It v 

(1810), Hues A Ey 109) If A Tl, knowing that a bill is foiged, utters it to 
G D and nie.ms th it 0 D should lielitve it to be gi inune, the jury are bound 
to infer that A II did it with intent to defiaud (R v Htil (18.88 1 2 Mood G G ,J0), 
oien though A 11 's intention woe to take up tho bill and paj i r it on iiistiiiity 
(R V CW/e (18,18), 8 0 A P 582, li y Gewh (1810), » (' A P 491), or 
even if A E Wl a legal claim against the jicrson di fiaudcd to an ninoiintoqual 
to that obtained by the foiger^ (R v ii ilaon |1N17), I Den 28i) 11 a forged 

instrument is given by a defendint to bis bankers, tlio fict (hut )io luis guou 
guarantees to them to a largoi amount than that of tlio lustiuoKiit does not 
completely negative an intent to defraud, but theinUut must be, nolwitbstanding 
such fact, loft to the jury [K v Jama (1838), 7 0 A P 551, and see R v Covke, 

iHpta) 

(o) 2 lawt, P 0 97.1 

(a) To constitute on uttering tho mstrument must bo parted with or tcudi n d, 
or ouered or used in some vray to get money or credit upon it, t e , by nn ans of it 
(R r ion (1852), 2 Den 475, at p 492) The mere Bhowmgof a forged bant note 
by a person with the inten^of raising a false idt^a of the peiwn’s woalUi, oi the 
leaving it with another person to take care of, has been held not to ronstitiih an 
uttering (2f v SAukard (1811), Buss ABy 209) To hand over a foiged in 
ment M a pledge is an uttenug (R v /hrkett (1805), Buss A Uy 88; A 
oondrtuipal uUenng is just as much a enme as any other uttering (R \ Omke 
(1838), SCAT 582) If A B, who owes money to G B , on Ming [<re).sM 
by C D for payment piodoces to 0 B. a foiged receipt for the sum but lefusos 
to port with the recemt, such a use of tho receipt is either an ofioimg or an 
uUenng within the Forgery Act, 1830 (tl Oeo 4 A 1 Will 4, < 8i/\ s 10 
(which IB reproduced in ss 20 and 21 of the Forger} Act, 1881 'll A 25 \iot 
& 98) (B V Radford (1844), 1 Bon 69) When proc^diogs were taken before 
justices agunst a pawnbroker to comj^l him to deliver ^o<hi wlucb hnef teen 
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In tlip cftse of uttering, evidence must be given to show that the 
mstrunicnt was forged, but, as in the case of foigery, it is not 
fieet'swary to show by t^hom it was foigod 
'J’he intent to defraud in the case of uttering is proved by 
evidence that the defendant uttered the forged document for the 
pm pose of obtaining money or credit by means of it, and that at 
the time he so uttered it he knew that it was forged (h) 

Proof must be given that at the time when the defendant uttered 
the forged instnunent he knew that it was foiged This proof can 
be given by evidence that the defendant on other occasions uttered 
or had possession of othei forged instruments (r) 

1495 Every peison guilty of any foigeiy oi offence connected 
theiewith not included under the Eoigery Act, 1861 (d), if made a 
felony by any Act in foico at the date of the passing of that Act, and 
piinisliablo bcfoie the Forgerj Act, 1830(e), with death, or any 
person aiding or abetting such offence, is punishable with penal 
boivitudo foi life, 01 foi any pciiod not less than tliiee years, or 


with him, and the ])d\inhioker was dcfcinh'd hj a soliuUn, who, lu his 
]>io>.eiiie, pKidiufd and handed up to the justices u ticket aud said that it was 
the tiikf t which had boou returned on the delivery of the goods, it w is held 
that this amounted to an utteiing by the pawnbiokui (It v J^Ui/ue IIS')!) 
Deals &11 17ii) If an iiiHlniiTunt is piodiited for some collateral puipow, and 
them IS an intuit to defraud, this amounts to an utteimg, e 7 , wheie K J?’, 
with the oh|ect of indiinng (1 H to lend money to J K on the guarantee of 
K F , pioduted to 0 J 1 foi insjiecfion bv him foiged receipts for the rates in 
lespeit of his house, it was held that this was an uttering within the Forgory 
A(t 1810 (11 Ooo 4 & 1 Will 4, c 66 ), s 10 If a forged instiument is posted 
in England 111 a lettoi addicsseil to a pi'rsou ahioad, the TOsting of the letter 
IS nil uttenug of the uistiumoiit in Engl iiid (It v J t/dtufttn (18S6), 16 Cox, 
C (3 107) If a poison who piudiues u bill for the puipo^e of 1 aising monev 
upon it 111 ike*» false ii presentations as to tlio cut umstaiucs, occupation etc of 
the acK'ptoi, this is evidence to justifj a finding that the defendant utteied the 
name of the mcejitor as the name of a fictitious peiaon, although thoio wisa 
person lu timlly in existence and beanug the name of the acceptoi (It v Ntfdttt 
(1851), f> I'ox, 0 0 IJO) If A wnth fiaudulent intent hands a foiged instru¬ 
ment to 11 m order that 11 may ruisn mnnej by means of it, if li is an 
ai eoinplui, A's act amounts to a disposing or putting away of the note , if B 
IS an innocent agent, A is guilty of uttonng (It v I'altutr (1804), 1 Bos A P 
(jj 11 ) 06 U \ (hU^ (18-7), 1 Mood C C 166j, as to pnnoipals and 
Htiessoiics seep 247, awlc 

(b) Uml! V /fiW (1838), 2 Mood C C 30 

M H \ lit,hr(1804) IBos AP (% li) 02 .^ T //o«jA (1806), Russ & By 
120, R V Ah/fimf (18131, Russ A li\ 245. fi v Rn« (1808), 1 Camp 324, 
Ji V BalU (183(i) 1 Mood C C 470, It v (7rfrM(1852), 3 Oar &. Kii 209, R v 
/'Vwalcr 0 81i>), Dears C 0 456 It v Naff (18621,3 JS'’ &F 834, It ▼ Ccldouqh 
(1882), bV Cox, 02 , 0 0 R (Tr), this is the case even though such acts are the 
subjeot-muttei of another indictment (/if y A'lt^aoei/(1830), 1 Low 0 0 103, 
/?. V Martit (1830), 1 IjOW C C 104, Jt v (1838), 2 Russell on Onmes, 
C>th ed,, 678, A* v tfwu (1810), Arehbold, Ciiminal Pleamng, 8 th ed , 365, but 
see R y J/edyaun (1827), 1 Low C 0 103 , R ▼ Thomeu Smit/*{IS27), 2 0 &P 
683 R ▼. Frtiirtick bmttk (1831) 4 0 & P 411, Onj^a y Pai/R« (1839), 11 
Ad A hi 181) As to evidence of what was said by the defendant reepectuig 
suoh other forgwl instiummts, see A' v CooAc (1838), 8 C A P 586, R ? Brown 
(1861), 2 P A F ->50 

Ml 24 A 26 Vict c 98 

(c) naeo.4Al WiU 4,c 66 . 
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with imprisonmeni foi any term not exceeding two yenrei with or < 

without hard labour (/) ForgerF> 

1496 There are a number of offences consisting of or arising out Summsiy 
of forgeiy of particului instruments which are punishable on sum- ‘oovwstion 
mary conviction only or foi which penalties recoicrablo by action 

are imposed ( 7 ) 

1497 The forging, altering, 01 uttering of any insti uinout (Ji) in Korticn 
England or Ireland which has been made an offence by the dociimtut 
Forgeiy Act, 1861 ( 1 ), is none tholess an offence by rcahon that such 
instrument may ha\o been made or purpoit to ha\e been made in 

any foreign countiy, or expressed in anj foieign language, and the 
person committing such offence and any person aiding, abetting, 
or counselling him aie jminshable as if the instinment had been 
made in England or liel.ind (h) 

1498 AMieie a felony has been committed under the Forgeiy AiurimtiTe 
Act, 1861 (Z), the couit may, m addition to the punishinonts punUhmentB 
authoiised under that \ct, lequiio the offender to entei into his j!“,^ryAct, 
own recogiiibanocs and to Imd suieties, both or eitbei, for keeping 

the peace (»0 

'Wlieie a niisdemetinoiu has been committed undei the sainn Act, 
the coiiit ma\, in addition to, or in lieu of, the punishinonts 
authoiised thercundei impose a fine, and lequiio the piibonor to 
entei into his own lecognibaiices and imd buidies, both or either, 
for keeping the 2 ieace(«) 


(/) rorpei> Act, ISbl (J4 rfL 20 Vict c OS), n 4S, IVnol Sorvitudo Act, 
lb91 (dt A 5 j Virt c bO), » 1 These ofTeiitm aie uot triable ut qiiartci 
BCSStOlH 

(j) bee Weights and Mtu'^uips Act, 187S (41 A42 Vict r 49), s d'i, Weights 
and Measures Act, 1904 (4 Edw 7 c 2K) s 10 , Guaioms Gnnsululaitnn A( t, 
’876 (39 & 40 Vict c 3b\ s IbS, Merchant Shipping Act, 1801 (67 & 68 Vict 

I 60), s 854, Uuiough Funds Act, 1901(8 Ed\r 7, c 14), e 6, Sale uf Gas 
Act, 18a9 (22 A .>3 ^ K t c 6b), h 14, Fine Aits CopMight Ac 18b2(26*2« 
Vict c 68), ss 7, 8, Manufactuind Tobacco Act, Ibbd (26 A 27 "Vict c 7), 
s 7, Army Act, 1S81 (44 A 4i Vicl c 58; s 121, Wine and lieoihouse Art, 
1869 (32 A 33 Vift c 27), s 11, Ticllars Act, 1871 (3lA36Viit i 90), « 12, 
Pedlars Act, 1881 (44 A 46 Vict c 45), s 2, I'awnbrokern Act, 1872 (jl A UJ 
Vict c 93), ss 44, 40 I'himney Swof|K>rs Act, 1875 *(38 A 39 Vict c TOh 
s 10, Factory and Workshop Act 1001 (I Edw 7, C 22), e 139, Seamen’s 
and Soldicffr’ FalseGhai «tnsAc t, PK)b (b JSda 7, c 6), s 1, Sen ints’ Gliaia< tors 
Act, 1792 (32 Geo 3, t 36), s 4 

(A) Writingot matter \rhat‘)oc^p^(Forgery Act, 1861 {24A25Vict c 98),s 40^ 

jo 24 A 25 Vict c 08 

(k) Ibtd ,8 40, as to accessoiies and venue*, eoe p 247, ante A princ ijiil 'ii 
the second degree or an acccasoiy before the fact to a felony puiiishable und* r 
the Forgery Act, 18bl (2# A 25 Vict c 98), is punishable in the saine 
mamier as'the principal in the first degree An accjosscjry after the fat 
18 punishable i^ith impnsonmnnt ricA (Teeming two years with or without h ud 
labour A person aiding or abetting a misdemeanour unde r the same Act is 
punishable ss a principal offender(tAicf, s 49; As to pnncipals and acc esHones 
in forgery, 80 « A! v Aoares (1802) Buss A By 26, B y Z)»pw(I 80t>), Huhs St 
By 113, B V BadrorK (1813) Butw A Bj 249, S v Aforrts (18H; Buss 
& By 270, E y htevart (1818), Buss A By 363, R y Harm (1836), 7 
0 & P 416 

(/) 24 & 25 Vict c 98 

Im) Forgery Act, 1861 (24 A 25 Vict c 98), s 61 

(»; Hid. Ajustioeof thepeacehaspowertoorderseaichtobeiaadeforpaper 
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Sect 6 —Malicious Damage to Propet tg. 

Sub-Seot 1 —Mahu 

1499 tinder the provisions of vaiious statutes (o) the unlawful 
and malicious destiaction or injury to pioperty has been made 
criminal 

A man is said to do an act ''maliciously,” when he intended to do 
the very unlawful act with which he is charged, or if such act is the 
necessary conseciuence of some other ciiminal act in which he was 
engaged, or where the act charged was the probable result of the 
act contemplated by the defendant, who either foresaw or ought to 
have foreseen the consequence and 3 ol poroisted in the unlawful act 
in which ho was engaged {p) 

An act done out of mischief, without any formal design of 
itijuiiiig anyone, but wantonly oi lecklosBl)^ may be malicious ( 5 ) 
Malice may be mfoned from the commission of a reckless or cruel 
act, though the door of the act may not have had the intention of 
causing injiiiy {a) 


(ir implonir iits oinployed foi ihe purpose of forKoiy, upon reasonable cause bejne 
nliowu loi t lin bdu f that an^ poison lui uiil iwtul possession thereof, and it suin 
jwpei or iinplomtiits aie louud, they may ho destroy od oi disposed of according 
to law (i/m/, 8 4(») 

(o) The most important and comprohnnsu e of these statutes is tho Malicious 
Damage Ad IShl (21 A 25 Vict c ‘)7) Tho other statutes dealing with this 
nubieot am Duiki lids ot( I’loLuc tioii Act, 1772(12 Geo 3, c 24) s 1, Hallway 
llogulation At t, lbiO( J A 1 Vitt o 07), e 13, Tiamwaia Ad. 1870 (« & 34 Vict 
c 7e), 8 <>0, Jliiiggmg of Anuuits Act, 1S7(> (19 A 40 Vict c 13), s 1, 
Hishoiiea (l)Mianiile) Act, 1S77 (10 A 41 Viit c 6a), s 2, Monuments 
(Metiopolib) Act, 1878(41 & 12 \ict c 29), s 4, D\pioHivo Sub^itances Ad, 
188 »(lb \ ict 0 3), 2, 3, Mouhani hhtjiping Ad, ISIW (o7 & 58 Vict o 60), 

8 (>G(> 

t/>) Whom a emior cnteiod a slujis spa it dore lor the purno'io of stealing 
ruin, and whilo tapping imn set hiu to the spit it by a matin wnioh he held for 
tho ])Utpus« of getting light, and the slnp was destroyed b\ tho iiro, it was held 
that tho stiiloi (uuhl not bo ci>nvid<il of unlawfully and maliciously setting 
fiio to The chip (A' V y'liwfinw (1877), 13 Oox, 0 (’ 550, OCR (Ir), R v 
Vnnyiton (1874), L H 2 U C H 119), and wtieie a prisoner threw a 
stone, intending to stiiko a person, and thimby broke a window, it wus ^Id 
that he could not 1)0 comided of unlawfully and maliciously breaking 
wiiidiiw (see iZ v I aitmer {\^sh) ITQ B D 359, C 0 H) 

( 7 ) AV Invionr* (1900] 2 I It. o93 (wheie some boys broke into a room out 
of luiuMiity and did fuitlier damage m getting out, and it was held that they 
had uited wilfullv and maliciously) R t Upton (Ibol), 5 Cox, 0 C 298 
(whore tho defendants mischievous]} placed a s^one bidween the points on a 
railway line to cau-w obstruction, and it was held that they were guilty of 
acting malioiousl} with intout to damara etc ) The placing on a railway Une „ 
of an ohstructiou u “ wilful” if it is done intentionally and with knowledge 
that the sulistauoe placed u likely to produce an obstruction, though not 
neooBsaniv with a view to upsetting a train (K y Iltdroyd (1841), 2 Mood & B 
,339) In It y Pratnty (1849), 3 Cox, C C 505, damage done to a field by a 
jioacher’a dug was held not to be ~uaiimous injury 

(a) y lle/cA (1875), 13 Oox, 0 C 121, Cf 0 B On a charge of pcosoouig 
horses evidunco cl jirevious administration of poison to the seme iiorsea u 
receivable to show intent (if y Mew (1830), 4 C & P 364) If a poi 8 ono 4 i 8 
•ubstjuice 18 mixed with tho horses’’ food and given to them with the intent to 
improve the appeal iinoe of the horses, this is not an aduumstering with mteot to 
kill or injure ibid ) As to evidence of mahoe or intent, see £ v RewhmtU 



Part XIIT.->Offikcbs agairst Profertt. 

It is not a necessary ingredient of any of the offences under the *• 

Mahcious Damage Act, 1861 (h), that the act charged should have MsUoious 
been committed from malice conceived against the owner of the* Bamage to 
proper^ in respect of which the offence is committed (o) Malice Propwty. 
in its legal im^rt does not mean spite or ill-will, but the wilful 
doing of an illegal act(( 2 ). 

1600 In a prosecution under the Act for an offence of which an Intent to 
intent to injure or defraud is a necessary ingredient, it is not 
necessary to allege or to prove an intent to injure or defraud any 
particular person , it is suificiont to allege and to prove an intent 

to injure or defraud («) 

1601 A person cannot be convicted of the offence of doing datn of 
malicious injury to pioperty if he is acting in the exercise of a legal 

right or if he is bond fiit acting under a supposed right (/} If a 
servant homd fide acts in obedionce to a master who claims a fight, 
the servant cannot be said to act maliciously, even if the master 
claims a light which he knows does not exist The seivant in a 
case of this kind can only be ciiininally liable if the mastei was 
acting maliciously and if the seivant knew that the maH(.er was so 
acting ( 9 ) If the accused has done inoie damage than he can 


E , L E 1 C C R 314 , 7i’ ▼ Farrvxyton (Ifill), Rush A. Ey 207 , iJ v 
(1850), 4 Cox, C f! 33i», R V Dosart (1810), 2 (’ox, 0 () 243 R ▼ 
ffdrru (1804), 4 F & F i4J , R t Taylt>r (1851). fi Cox, C 0 138, ii v. 
Uadfy (1847) 2 Cox, 0 0 311 , R x (7rav ( 1000 ), 4 F A. F IIOJ, R v. 
(/rant (1805), 4 P &P 332, R v ^1873), 12 Oox. C 0 401 

\J>) 24 & 26 Via c 07 


M lind,^ 68 Ami seev Phlptmn), 1 Mood C C 201, R v Nfunll 
(1830), 1 Mood C 0 4o8, B v Ihvxn (1868), 1 F & F 00 

(d) Seo M'Phnttm v Dtivteh (18 JO), 10 fi & 0 20 J, 272, ptr TjITIIEDAXB, J ; 
R V //drwf/(18 J J), 2 B AO 257 208, jp« Bl-si, J 

(e) Malicious ilamago Act, 1661 (21 & 25 Viit c 07), 8. C( Compare the 

correspondiug proTisions, as legaidii false piot< nets, of the Ln i«ny Act, 1861 
(24 A 25yKit c 96), s 88, seep 088, ante, and of the Forgory A't, 1861 (21 A, 25 
Vict 0 08), a 44, seep 761, ante The wording of s 00 inaafs tlindUBoof R v 
Connor (1840), 2 Cox, C G 05, no loiigei a]>iilir able as an authority oxi tins 
point It u only neccssarv to allege or prove an iutent>fco injure or defraud in 
the cose of offences of which sui h an intent is a necossary ingiedioul , e q , 
offences unier the Malicious Dumago Aa, 1861 (21A 25 Vict o 97), as 3,14, 15, 
24, 28, 29, 31, 32, 33, 15, 43, 4o, 46 47, 64 (see R v //rtr/fioe (1873), 12 Oox, 
0 0 404 , B V (18i6), 1 Mood. 0 U 458, but seo R v hnulA (1831), 

4 C A P 669) In an ludiotment unclt r s 3 for setting fire to the defendunte 
own house with intent to dofraud an iiisuranoe company, it is not necessary to 
aU^ who IS the owner of the property mjured (R v NeabouU (1872), L it 1 
C 0 B 314) Queere whether it u necessary to inHorb this allegation in any 
ludiutinent under the Act, but where the essence of an offence is the unlawful 
and malidous injury of someone else's property, and when no offence could be 
committed, if the property injured b<lon^ to the accused, it would seem 
advisable to aver to whom the property belongs 

(/) R V RtMer (1908), 1 (j App Bep 174, B v T%oo$9 (1879), 14 Cox, 
C 0 327, Heard V CW« (1891), 66 J P 119, B v Jamet (1837), 8 CAP 
131. HamtUonr Bone(1888), 16Cox,0 0 437, B v Dodson(1839).0Ad &EL 
704, Lmeon v UiUiams (1890), 64 J P 631, Denny v Thumtee, i5 L T 
628, and see Croydon Rural Jhttrtet Couneil v. Couiley (1909), 100 L. T. 
441 

(y) R V Janief, lupro. An indictment undor the Mahcious liamage Act, 
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reason Ably have supposed to be necessary for the assertion of his 
right, he loses his claim to piotection (^i) 

1502 If a person docs any act made punishable by the Malioioas 
Damage Act, 1861 0), with an intent to injure or defraud any 
other person, he is none the less guilty although he may be in 
possession of the piuperty against or in respect of nihich the act 
was done {h) 


SlJB-SroT 2 —Arsvn 

1503 It is a felony at common law wilfully and maliciously to 
burn the dwelling-houbo of another (1) 

To constitute the oiTence of aison it is necessary that some¬ 
thing should bo actuallv consumed by tire (m), though no 
tlame need be visible (»), chan mg is suflicient («), but not meie 
BcoicbiMg(p) 

The punisliiuent for aison at common law is penal servi¬ 
tude foi not more than 8e\en nor less than tliiee years, oi 
impiisonmcnt with or without haid labour foi not more than three 
jetiiB iq) 

1504 Dy statute (») everyone rs gurlty of felony who unlawfully 
and malicioiiHly sots lire (1) to any chuTih, chnpcl, moetmg-house, 
or other place of divmo woiship(s), (2j to any dwelling-house. 


18()1 (21 & 2S Vut ( 07), must alloj^o that the act was done folonioualT, 
unliiwlull}, and m(ilinoiiaI> (see A' v Anider (18J0), 4 C &P 24u) 

(A) il \ Clemens, [18'Jt>] 1 Q B 556, OCR, Ueaven v CrutcMey (1003), 
68 J r 53 

(») 2 t A, 25 Vict 0 07, B 59 

(k) 1 hid 'nii 4 niei'ts tlio uise of injniu's ]jy tonaiita (see ihul, a 13, and 
AfiAd V (W'e /1 (1830), l> Bing 8 . 1 , but see A v iJ«Aer (1908), 1 Or App Rep 
171) 

(/) 3 Co Inst 60,67, 1 Halo,? C 6 (>G,utedini? v i’aufAner(1877), 13Cox, 
C 0 5o0, at p 552, 0 C R (Ir ) It must appear on the face of the indict- 
innnt that the house was that ot another, the mdictment must also state whose 
the house is, and the evidence must establish that the bouse is a dwclliug-house, 
and is the house of the person named in the iiidictmint (Jl r Btrknan (1780). 
•2 East, V C 103*1, and see Jl v Glandfield (1791), 2 K.iat, P 0 103-1, A v 
Con NOT (1M6), 2 Cox, C C 60 ), hut the house of another does not include a 
lautilonl's house of which the prisoner is in possession under a lease for years 
or fiom >oni to yeai (A v ArecNis (1780), 1 Leach 220, A v /Wfey (1782), 

1 Jtcnih, 212 ), and see A v Connor (1846), 2 Cox, 0 C 65, A v Kimbrey{185i), 
6 Cox C 0 461) It a defendant by a wilful and malicious act sets fire to hu 
own house with intent to defraud, and other houses contiguous thereto are 
oonseiiiientlr set on iiio, the defendant is guilty of felonv (A v Isaac (1799), 

2 East, P 0 1011 , and see A v / auU ner, suprastper Babrt, J , at p 535 ) 
It 18 a misdemeanour at common law for a {or^on to bum his own house, if it 
IS contiguous to others (Ji v ProUt t {1199), 2 East, P. 0 1030) 

(m) B V RhncA (1842), Car & M 511 

(n) JR ▼ iStoAion (1633^ 1 Mood C C 398 
(rt) B V Parker (1839), 9 0 &1? 45 

Ij) R r Rntsell, supra 

{q) (Tnaunal I,aw Act, 1827 (7 A 8 Geo 4, e 28), s 8 , Penal Servitude Act, 
1891 (54 A 55 Vut 0 69), s 1 The offence is not tnahle at quarter sessions As 
to the piinisbmont of statutory arson, see p 772, post 
(r) Malicioas Damage Act, 1861 (21 A 25 Vict c 97), ss 1 —5 42 
(sj Ibid , s 1. 



Part XIII —Offences against Property. 


771 


any person being therein (<i), (8) (6) to any house (c), any 
stable (<2), coach-house, outhouse (e), warehouse, oihce, shop, mill, 
malthouse, hop-oast, bam(/), stoiehouse, granary, hovel, 


(a) Malicious Damage Act, 18GI (24 £ 25 Tict o 97), s 2 It u suffioieiit 
to support the indiLtmeut, it the poison chtu-god was (ho ouly ** poison 
therein” at the tune at which he committed the offence (/i v rardot 
(1894), 17 Cox, C 0 715), but the house which is set on tire must be 
in the possession of someone who lives ihore When an indictment for 
aottinu nre to a common gaol occupied hr none but prisoners dosenbed tbe gaol 
as a house and alle^d in divers counts that it was in the possession of the 
gaoler and of the intiahitante of a libeityand of tlte lustuesand of ^lorsons 
unknown, and it apnearo<l that tlie gaoler did not live ui the gaol, it w ns li< Id that 
the indutn^utcoula not bo suppoitud (A* v Connor(ISib) 2 0ox, (' 0 65) lint 
it appears that the prisoner could have been convicted if the gaoler’s house had 
been part of tbe gaol {tbtd ), see /f v I/onnamn (1770), 1 Leach, 69, and It v 
Knnhrey (1851), 6 Cox, 0 C 464) It is also nocessuiy that a person should be 
withm at the luoincnt when the liuuso itself (ns distinguished fiom an oiithouhe 
etc) IS set on hie (71 v irwricH (lS4i), 1 Cox 0 C o8 It v A/r/t/icr (1815), 
2 Car & Kir 21o) A poison charged with tlus olfonce (without any ohiirgo of 
intent to injure or dofiaud any pc'isiin) cannot bo corn ic tod of sotting tiro ” to 
ail} house’’unilei the Malicious Damage Act, 1861 (24 A ‘25 Yiit c 97), s d, 
Miice for such 1 itter olT< iico the intent 6i defraud or injure is essential {It v 
/’one (IM 1 C ir A Jvii 7d , It v Fliti hn, bujhu) 

(i) Alahciuus Dinngo Act, ls61 (2t A 25 Vut c 97), s 3 A building 
intendod tor a houso nhuh is not finished in not u Iiouno within the moaiiing of 
this eub-BOction {It v (1867), 11 Cox, C C 1)2, 72 v Ft itruii'tUi 

{Inhahitiuta) (1828), 8 1) AC lol), nor is a buildiTig in wliuh it is intended that 
workmen sh ill c it, and div their clothes, a honao within tho mnamiig of ibis 
sub tioctioii {Ji v htufland (1814), 1 Car & Kir oJd) 

(c) It 18 not nccebsaiy that the house should be furnished (iZ v Ktmhrry 
(18541 6 Cox C C 46 D 

(d) The building set on hro iniist havo boon a stable at the time of tho 
ollonce, thnicfoie an election ciiiginally built fur and used as a stable, but 
subsequently and at tho date of the liiu used for another ]<ui pose, is not ihtablo 
(JB v fW/ri/(1811), 2 Mood AE 475, R v JI/mwiuti (1S47),'2 Cox, C C 186), 
but a stablo romuinN a stiMo until some intention has bocn shown of using it 
peimaueiitly for a diAneiit purpose (72 v 7/«mmo/i<2 (1814), Cox, 0 0 60, 
and seealno It v llautfhton (18dd), 5 C AP 555) 

(c) A building to uinstitnto an “ outhouse ” must bo parcel of adwelhng- 
houso (72 V Ft Bivndli (/niuittatiis) (1S2S), 8 B & 0 461 , 72 ▼ tIau<ihton 
(18)3) 5 C & P 5,5,>) Hius it does not UK liide an unhiiishod dwelling house 
where materials aio deposited (J2 v Bt i]friate2/«, «upra)^ ora buildingHlanding 
apait fiom tho nearest dwelling house, and wholl> unconnected therewith (72 v 
JlaughlM, tupra, R v Uhsvti (18d2), 1 Mood 0 C 886) or a cart-hovel 
consisting oi a stubble toot suppoitcd bv upiights m a field at a distance from 
other buildings (72 ▼ Partot (18)4), 6 0 A P 402) An erection witbin tho 
curtilage oi a dwelling-house may, however, be an outhouse though notactiiully 
adjoining, os a schoolroom semratod from tho dwclling-houHO by a nanow 
pasNoge and partly covered by the roof thereof (7? y Trtnfer (18151, lluss A By 
295), or a shed in a farmvam fenced in along wnth the dwelling house but not 
contiguous theieto (72 v StaUton (Ibii), 1 Mood 0 0 398), or a pig-stve 
opening into a yard in common with the dwelling house and fenced in alniig 
with the dwelliM house (72 v >7anr,i (1844), I Cor A Kir 303, see also 72 v 
Nortk (1795), 2 East, P C 1021) Whore the erection is whoDy untoiinectod 
With a dwelling house, tho actual distance by which it is separated it iminatei lad 
[R T Hammond (1844), I Pox. 0 0 60) 

(/) An unfinished dwelling-house used fur the purpose of a barn is not a 
ham {R T St JBriatdla {InhahtlanU) (1828), 8 B £ C 461) A vnrson 
who sets fire to a stack as a natural and probable consequence of wmoh a 
bam 18 burnt, is mdictable for setting fire te tbe barn (R v (1633), 5 

C. £ F 535) 

(p) An erection used for storing building material has been held to be a shed 
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or fold, or to any farm building, or to any building (A) or erection 
used m farming land, or in carrying on any trade or manufaeture 
01 any branch thereof (t), whether the same be in the TOssession of 
the olionddr or of any other person, with intent ther^y to injure 
or defraud any person (/v), (4) to any station, engine-house, ware¬ 
house, or other building belonging or appertaining to any railway, 
port, dock, harbour, canal, or other navigation (2), (5) to any 
public building other than those above-mentioned l^Ionging to the 
King or any county, ridmg, division, city, borough, poor law union, 
palish, or place, or any university oi college or hall thereof, or any 
inn of oouit, or devoUd or dedicated to public use or oinameut, or 
erected oi tnaintamed by public subscription or contribution (m), 
(6) to any ship oi vessel whether complete or unfinished (-t), (7) to 
any niine of coal, cannel coal, anthracite, oi other mineial fuel(o) 
The punishment for any such offence is penal servitude for life 
or fok«* not loss than three years, oi imprisonment for not more than 
two years with or without hard laboui, oi if the offender is a male 
undoi sixteen years, with or without whipping (p) 


[It V lmo» o Cox, 0 C J22, COR but bio /? v A/unjon (1817), 

2 Cox, 0 0 1M>) It luakoa no diftennioe how the 0101 tion IS covered in {It v 
Amoii, aupra) 

(h) A dwolhn^-hoiisn that ib uiitinishod may he a building wilhin tbo 
nuiiinm/l; of this aub-section (7^ V A/onwtiii/(1871), 12 Cox, 0 C 106, C 0 R ), 
but f/Mwrfl not if the external walls are loinidete (tbid, per Kniv, 0 B , at 

p 108) 

(t) bee R V Munton (1847), 2 Cox, 0 0 186 

(A) Jt has been In Id that m aii indictment for this ofTonre it is not necessary 
to Btulo to whom the 11011*10 belongs {R v Newloult (1872), 12 Co\, 0 C 148, 
C C K) It was hi Id lu 72 v AfaicA (I82S), 1 Mood C C 182 that there 
luuht be an intent to injiue 01 defraud some thud person not identified with the 
])iHoiu<i and theiofoie a wife sotting hio to her husband’s house foi thopurpose 
of donn; him u peisoiiul luiiiiy did not commit an ofienco under stat (1827) 
7 & 8 Oeo t, r dU, a 2, nhnh is to the same oiTect an s J of tbo Malicious 
Daiiago Alt, 1801 (24 A 25 Vict c 97) Sinen the Manioil Womoii’s Pioperty 
Act, 1882 (4«ift 40 Yul 0 7o) (sue ss 12 and 10), a husband may be found guilty 
of sotting file to his wife’s house or a wife of setting fire to her husband’s bouse, 
but no (iimiual ptoccodings for such an offence can be taken under that Act while 
the husband and wife aio living together, nor while tht‘> are living apart as to 
any ai I done bv one m respect of the pi operty of the other while they were hying 
togiithor (nee , a 12) As to tho intent to injure or defraud, see p 769, ante 

(/) MuliciouB Damage Aot, 1801 (24 A 25 Yict 0 97), a 4 

(ni) Ibid , a 5 

(n) Malicious Damage Act, 1661 (24 & 25 Yict 0 .97), s 42 A small pleasure 
boat, mglitoon fi*et long, appears to bo a *' ship or vessel" for tho purpoae of this 
offence (itv litnm/er (1811), 4 C & P 569) The same penalty w provided 
{thid , B 43) whue tho sotting fire is with luteut to prejudice the owner, part- 
owner, or underwriters of "any {ioIilv of insurauos ujiuii such ship or vessel, or 
upon tlio f I eight thereof, or upon any goods on board the same ” This offence 
may bo oomiuitted b\ a person who is himself a part-owner {H y Pbtlp (1830), 
1 htood 0 C 263, 272), and such pnit-ownw may guilty as accesamy before 
the toot (£ v n altace (1841), Car & M 200) It has also been held that there 
may he au intent to projudue the underwriter though no goods are '*00 board ” 
the vessel (11 y 11 allaot, supra) As to setting fire etc to IXis Majesty's ships, 
see p 773, ptut As to accidentally setting fire to a ship in the course of an 
utiJawfuI aot, eve JR r FauRner (1817), 13 Oox, 0 0 330, C 0 Jt. and p 768, 
anh 

(o) Malicious Douu^fe Act, 1861 (24 A 25 Yict 0 97), s 26 

(f) Ibtu , ss 1-5. 26 42, Penal Servitude Aot, l&l (54 A 55 Vichc 69), 
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1505 By statute (q) everyone is guilty of felony who nulawliilly 
and maliciously sets liie (1) (?) to any building other than those 
above mentioned ; (2) to any matter or thing betug in, agamst, or 
under any building under such circumstances that i£ thb building 
were thereby set on lire a felony would bo committed (*), (8) who by 
any overt act attempts to set fire to any building or to any matter 
or thing being in, against, or under any building (f), oi to any 
ship (a), or to any mine (h) under such circumstances that, if the 
same weio thereby set fire to, the ofTenders would be guilty of felony. 

The punishment for any such offence is penal servitude for not 
more than fourteen or foi not less than three years, oi imprison¬ 
ment lor not more than two ^oars uith or without hard labour, and 
if tlio offender is a male under the ago of sixteen, with or without 
whipping (c) 

1506 By statute (d) eveiyone is guilty of felony who wilfully 
and maliciously sets on hre, or causes to bo set on hi e, or assists 
etc m setting lire to (1) any of the King’s ships of war, 
whether afloat or being built, or begun to bo built m any of the 
King’s dockyards or in prnato yards, (2) any of the King’s 
arsenals,^'^Igazmes, dockjanU, rope^ards, victualling offices, or any 
of the l/rnldiiigs elected Ihoioon or belonging theieto, (8) any 
timber or matenals theie pbuod for building, lopaiiiiig, or fitting 
out of ships , (4) any of the King’s nnhtaiy u ival, or victualling 
stores or otbei ammunition of war, (5) any place wheie such stores 
or ammunition aie kept, placed, or doposiied 

The punishment for this offence is cloath (e) 

n J, MUulo Lnw Iluvi-iioii (No 2) Act, IbOl (fib A. fi7 Vitt o Tl) ThuM 
offences are nut triabto at qiiaitor H(>Rsiniis 
M Maliaous Damage Act, 1861 (24 &. 26 Viot c 07), bs 0, 7,10 
(r) Ibid , B C It IB immatonsl whotbor it is Lnni])l(io or imoinploto (K v 
MnnniJig (1871), 12 Cox, C C 106, COR) Rut poMibly a hoUBU of which 
unh the extol iml wails aie couiplplo is not a building nithm the. 'lectinn {tlnd I 
(g) Malicious Damage Act, 1861 (24 A, 23 Vut c 07) a 7 A ptnum dors 
not commit this otlenu who moroly Bets fire to goods in a houso without an^ 
inteutioii of buining tho hoiisn or injunng the owner of the house (/i v (Vnld 
(1871), 12 Cox, 0 C 64, C C R , r Nathaaa (1882). H Cox, 0 0 7», 
R V llama (1882), Ifi Cox, C C 7fi), and under such pircurnstaiicos, even if 
the house is burnt, he is not guilt\ {U v Batatour (1864), 10 Cox, 0 C 20, jirr 
WlLUAUI, J, at p 22, R V NuUraaa, aiipra, ptr JIawkins, J ), hut an 
intention to bum the house may 1« lufoned where the prisoner knows that the 
probable lesult of his act will be tho biirnuig of tho house, or is reckless whotlier 
the house catch fire or not (/L v Natiraaa, aujira, Jt v Haina, aupro) 

(t) Ih*d , s 27 As to what is an attempt by an overt act to set fire to a 
^ng, eee R v, Taylor (1850), IF £ F 511, where a defendant knelt oloso to 
a stack and stmik a match intonding to set fire to the stack, but diBcovcnng 
that he was watched, blew out tho match and went away, and it was hold that 
he waa guilty of an attempt by an overt act to set hie to a stack, 
a) ]£ihcious Damage Aot, 1861 (24 & 25 VicL c 97), e 6 
1 ) 44 

c) Ifalictous Damage Act, 1861 (24 ft 25 Vict c 97), m, 6, 7, 8, 27, 41 r 
Penal Servitude Act, 1891 (54 ft 55 Viot c 69), s. 1 This offence is not triable 
at quarter seseioDS 

td) Dockyards, etc Protection Act. 1772 (12 Geo 3, c 24) 

M Ibid t a 1 The offences under this Act are criminal whether committed 
in Grteat Britain or in any of the lalands, oountriOB, ports, or pla<i s theronnto 
belonging The sentences of death under this statute may bo recorded • The 
offence is not triable at quarter sewions 
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Sect b 1507. Everyone is guilfcy of felony (/) who sets fire to certain 
Malicious 8po( ified vegetable produce (fi) 

Damage to» 'j’he punishment for this offence is penal servitude for life or for 
Pr opert y, not more than three jears, or imprisonment, with or without hard 
Betting lire labour, for not moie than two years, and in the case of a male 

to vegetnbifc under sixteen years of age, with or without a whipping (h) 
produce 

Betting lire 1508 Everyone is guilty of felony who sets fire (t) to any crop 
to crops of hay, grass, corn, gram, oi pulse, or of any cultivated vegetable 
produce, whrthoi standing or cut down, or to any part of any wood, 
coppice, or plantation of tieea, oi to any heath, gorse, fur/e, or fern 
wheresoevci the same bo growing (k) 

The punishniont for this offence is penal sertitude for.not moie 
than fourteen or for not loss than thiea yeais, or imprisonment 
with 01 without h.ird laboui for any terra not exceeding two years, 
and in the case of a male under sixteen years of age, with oi 
without a whipping {t) 

If) Maluioua Duniigo Act, 1861 (24 & 21 Vict o S?), s 17 
\q) NiimiU, to any stack of corn, grun, pulse, taros, hay, straw, haulm, 
stubble, OI oi any cultivated vegetablo proiluta orol fma*,' ' heath, fern, 
tuif peat, coals charcoal, wood or baik, and to in\ ‘ steer’ ot nwld or bark 
(ibid , H 17) It iR not necessary to aver that tbo si uk w is thereby burnt 
(A* V .Sn/7«(/M (1802) lluss A Rv 26), or th it the pii>,oiior then und there set 
iiio to Iho sluk (// V Swatkim (1811), 4 0 «k I' olS) An imlubnent for 
sotting hioto a stack of beans or a stack of Imiley is good, be uisboing n sjjccies 
of pulse (K V iI'iioc/icaic/(l8tl), 1 Mood C C 32J), .mil biilM a species of corn 
oi },Taiu (It V SiialLin^, aupta), of which tficis the umit will take judicial 
notice A iiiisfcikn as to the* name of tho place uhc're tlio olTc'iic o was CMiinnuttod 
IS iniiufitciial (II V Mtmdward, siijna) Mateiiul iniy 1>o collected and 
" atac IcchI ” in a building as well as out ol dciors (li v Muu vni (1817), 2 Cox, C C 
186), but an iiidic tineut for setting liio to a “cock” of hav is bad, but 
tho inclietinoiit viuulcl, it soenis,bo good if drawn under s 16 of the Malicious 
Damage Alt, IbGl (li v M'Knvet (1S71), 6T 11 0 Ji 86) A paicel of uii- 
thic’shcd uhiat is not a "stack ’’ (K v dudd (1788) 1 Lcuch, 46d) A quantity 
of stiaw cm a loiTt, though it may lu\e been liken Iroin a stack, is not a 
"stuck” of straw (H v ^hbwfU (1873), 12 Cox, C C 14‘1, OCR), and a 
Bcoie of tiiggots piled in a loft mneV bv n temporarj floor c^ei an nrchwaj 
between tuo houses is nut a stack of wood (R \ Ana (1834), 6 C & F 348), 
with regaid to the material itself, a stack of flax with the seed in it may be 
ilesinbecl us a stack of gram (R v Spenctr (1836), 7 Cox C C 189, OCR.), 
Imt n at ick of stubble (II v llmdtr (I830\ 4 0 A I’ 215), oi a stack of which 
the lowoi pait is cole seed straw, and the up^r pmt wheat stubble is not a 
stuck ot sti iw (R V 7'ettenAum (183<)k 7 C & r 210* “or is a stiekof sedge 
and iiiHhcs a stack of straw (R v RaW(;(Jj(l846), 2 Cox, C C 55) Straw m 
this sccction moans straw of wheat, barley, oats and rve 
^A) Mai lous Damage Act, 1861 (2l & 25 Vict c 97), s 17 , Penal Servitude 
Act, 1801 (51 «& >»5 \ ict c 69) s 1 The offenco is not triable at quarter sessions 
(i) Malic ions Damage Act, 18bl (24 A 25 Vict o» 97), s 16 
(k) J bvl Plox with tho scsmI m it inav be desenbod as giain (R y Spmetr 
(1^6), 7 Cox, 0 0 189, OCR) A single detacihed tree is not" a part of a 
wood(R V Aw/(18lD, 1 Cox C 0 60, decided under the corresponding words 
(d stat (1827) 7 A 8 (ieo 4, e_30, s 17), but if a wood is unlawfully and 
maluuouM^ fii'ed, the means whereby the offence is committed ore immaterial, 
therefore a pnsoner is guilty if he sets Are to a summer house in a wood, and 
the wood w burnt in consi^uenoe of such act (R v fVtce (1841), 9 C & P 

(/) Malicious Damage Act, 1861 (24 & 25 Yiot c 97) s 16 Penal Servitude 
Au^ 1801 (54 A 55 Vict c 69), a 1 The offence u not tiiable at quarter 
sessions 
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1509 Everyone yiho by any oveit act; attempts to set fire to 
any stack of corn etc or to any crop of hay etc {in) under such 
circumstances that if the some were thiieby set file to thi 
offender would be guilty of felony, is also gui]t\ of felony 

The punishment for such an ofience is penal servitude not 
exceeding seven and not less than three venrs, or impiisonment 
with or without hard labour, and if the offeiuloi is a male under 
sixteen, with or without a whipi>iiig (n) 

Sub-PlcT 3 —Injury hy FrpJostvei 

1510 Everyone is by statute (o) guilty of felony who unlawfully 
and maliciously causes by an} explosive substance (p) an explosion 
of a nature likely to endangei life oi to cause sei loiis injury to 
propeity, whethei any injury to person oi pioperty has been 
actually caused or not 

The pimi'^hmcnt foi this offence is penal boivitude for life,*or for 
any term not le^s than three years, or iiupiisouiiicnt with or without 
haid laboui foi not nioie than two }eais(^) 

1611 Ever}one is hy btatute (?) guiltv of felony who unlawfully 
ot maliciously within or (being a subject of the King) without the 
King's dominions (1) does any act with intent to cause by an 
explosive substance, oi conspiies to cause b\ an explosive substance, 
an explosion in the United Kingdom of a n ituro liki ly to endanger 
life or to cause seiious injury to propeity , (il) makes or lias in hm 
possession or under his control any exjilosive substance with 
intent by means Iheieof to endangei lifo oi cause seiious injury 
to propeity m the United Kingdom, or to cnalile an} othei person 
by moans theieof to cause such iiijuiy etc. The offence is complete 
whether or not any explosion takes place or any injury to person 
or piopeity has been actually caused 

Tho punishment for those offences is penal sei 'otude foi not 
more than twenty or not less than three >oar8, oi im| risormient for 
not more than two yenis with or without hind labour, on condition 
the explosive substance is to bo foi foited («) 

1512 Eveiyono is by statute (/) guilty of felony who makes or 
knowingly has in his possession or under his control any explosive 


(m) Seo Malicious Dama<:^ Act, 18G1 (24 &, 25 Vict o 97), ss 16, 17 

(n) JW, a 18, Penal Servitude Aft, 1891 (54 A W Vuf r 69), e 1 'Jlie 
ofienoe is not triable at quaiter sesmons As to threatening to set fire to 
buildings etc seo p 791, post 

(o) Explosive Substances Act, 1883 (46 Vict c 3), s 2 

(p) As defined m s 9,Wiamel7, “any matonala for making any explosive 

substance, also any apparatus, machine, iiriplomont, or materials used, or 
intended to be used, or aikipted for causing, or atduig m causing, any explosion 
m or with any explosive eubatance, also any part of any such apparatus, 
macbme or implement”, see A v Charles (1892), 17 Cox, 0 0 499 « 

(^1 Explosive Substances Act, 1883 (46 Vict c 3), s 2 , and wo Penal 
Semtudo Act, 1891 (54 A 65 Vict c 69), s. 1 This oiTcnce u not triable at 
quarter sessions 

(r) Explosive Substances Act, 1883 (46 Tict c 3), s 3 
(i; Ibtd , ■ S, and see Penal Servitude Act, 1891 (64 A 65 Yiot c 69^, s 1, 
The offence is not triable at quarter sessions , » 

(t) Ezploave Substances Act, 1883 (46 Vid; c 3), s 4 (1). 
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Bubatanco under such circumstances as to give rise to a reasonable 
suspicion that he is not making it oi does not have it in his 
possession or under his control for a lawful object, unless he can 
siiow that he made it or had it in his possession or under his 
control for a lawful object 

The punishment for this offence is penal servitude for not more 
than foul teen or fur not less than thioe years, or imprisonment 
for not mote ihin two yeais with or without hard labour, and 
forfeiture of the tvplosive substance (u) 

1613 Every person is guilty of a felony (a) who within (or being 
a subject of the King without) the King’s dominions by the supply 
of or solicitation foi money, the finding of premises, the aupply of 
mateiials, or m any manner whatever is accessory to the com¬ 
mission of any ciime under the Explosive Substances Act, 1883 (6) 
Such pel son may bo tried and punished in the same manner as 
if he had been guilty as a piincipal (c) 

Under the Explosives Act, 1875 (rf), in the case of certaih 
offences (c) against the Act, punishable on summary conviction, 
penalties aie imposed and the forfeiture of certain explosives and 
ingredients is directed 

1514 Evoijone is by statute(/■) guilty of felony who unlawfully 
and inalicioiiblv by the explosion of gunpowder or other explosive 
substance destioys, tliiows down, or damages tlie whole or any 
part of anv dwolling-liouso, any perbou being theiein, or any building 
wheioby tbo life of any ['Cison is endangeied 

(h) I'lxploxivo‘^nbftanoO'B Art, 1883 (411 Vk t c 3), 8 4(1), P»nal Servitude 
Art, 18*)] (51 Vi(t r 60),s I Thisuffriuoianottimblentquniterneasione 
(n) K\{il<>st\e SulMiiucos Act, 1884 (4b Vict c. 3], s 5 This offence ib not 
tnabln at niiaiUr robsious 
m 40 Vift r 3 

(r) / ill/ .s'* As to int|uinos nnd( r this Act see title Explosives 
I n an indutinrut uiulrr the Kx])losive biibstances Art, 1883 (46 Yict o 3), 
tlir naino (iiuunal tut may lie chaiged in iblFoient counts as coustitubng 
diiloti lit (iiim's, and the piosotutoi is not to be put to his election on vHlch 
count ho will pro* red (</ud s 7(2)) For all purpososol and incident alto arrest, 
tnal, and punislunont, a riime imdoi the Act committed out of the United 
Ivnu'drin is dfiomod to ha\o been committed in the place in which the pneoner 
IS ai>pi t iirndid, or lain custody (»5ti/, B 7(3), seep 277 antf) The Act does not 
exunpt an'> person from criminal proocMlines at common law or under some 
other btutiiie but no jxirson may be punitsbea twice for the same criminal act 
Mt/f ,8 7 (4)) 

(d) 38 \ 111 0 17 

(r) Bee tiid , bb 9, 10 H 19, 22 31, 33-37 43, 63, 77 Most of these 
offoncem are punishable with pocunuiiy penalties buf if the offence is calculated 
to endnn;.er the safotv or cause eeiiode personal injury to any of thepubbo or 
the penoiia oinplo>ed in or about any factory etc., or to cause a dangerous 
accidoni, and nas conunitted wilfully bi the personal act, personal dehiut, or 
p(<lBona] negligence of the person accused, a sentence of imprisonment, with or 
Without haid laliour, for not more than six months may be imposed (ihtd , s 79). 
Olencos uftder the Act may bo prosecuted and penalties reoovmed and the 
foifoitureB enfonoi] eitiier on indictment or before a court of summary junsdio- 
tion [thul , 8 91) But 8 court of smamary jurisdicbon cannot impose a penalty 
exceeding £100 or award a term of impnsoument for a longer period than one 
monfli See for those offcuccB title libCPlOSTVES 
(/) Malicious Damage Act, 1861 (24 A 25 Viet c 97), a 9 
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To ooDshtate this offnioe there must be intent to destroy ote. saor s. 

A honse, a mere act of wanton mischief or assault is .not witbm the Haltdoiil 
statute (p). In order to ** endanger the life ” of any person it is ndl Damage to 
necessary that any person should receive any actual injury, provided 
he IS put into peril (h) , nor is it necessaiy that be should be witbm 
the buildmg at the time of the danger (Jt), But his life must be 
endangered as a result of the damage done to the building specified 
m the indictment Evidence of damage to other buildings which 
may be mhabitod is not admissible for the purpose of pioving the 
endongeiing of life, but is admissible to show that the explosion 
was violent and calculated to do damage (k) 

The punishment for this oilence is penal servitude for life or for 
any period not less than throe yeats, oi with imprisonment for any 
term not exceeding two jears with or without hard labour, and if 
the offender is a male under the age of sivteen } ears, with or without 
whipping (t) . 

1516 Everyone is by statuto (1) guilty of felony who unlawfully riadngeto, 
and maliciously places oi ihiows any gunpowder or other explosive 
substance in, into, upon, under, against, or near any building with ' 

intent to destioy or damage am building or any engine, macbineiy, 
working tools, fixtures, goods, oi chattels, whether or not any 
explosion takes place or any damage is caused 

Though it 18 not necessai y to constitute tins offenro that any 
explosion should take place, neveilheloss it must bo shown that tho 
explosive subBtamo was in a condition to explode at the time it was 
thiown (1) 

The punishment fur this offence is pinal seivitudo fot nut moio 
than fourteen nor less than three yeais, or iinpiisonment for not 
moie than two years with or without haid laboui, or if tho offender 
18 a male under sixteen years of ago, with or without whipping (mi) 

Thei e are various sialutoi y pi uMSions uiidei whsh searches fur 
and seizuies of explosives can be made (u) 


SuB-.'^iCT 4 —lUotom hfintihlton 


1516 All persons are by statute guilty of felony who, being RioIoim 
riotously and tumultuously assembled together to the distuihame 


ig) R V ilroiwiClSGJ). 3 i’ &F 821 
a) i2 T MeOrath (1881), 14 Cox, C 0 598 

(t) Mahoioun Damage Act, 1861 ^24 & 2 j Vict. c 97), a 9, Penal Seivihiflr Act, 
)891 (54 & 55 Yict c 69), s 1 TLu ofleuco is not triable at quarter Hessioiui 
(Jb) Mohdoos Damage Act, ISCl (24 & 25 Viot o 97), bs 10, 45 
(0 Thus, throwing or placing a bottle of gunpowder into a buiMmg without 
a lighted fuse or other lAaiiis to cause on explosion would not be wiUiin the 
statute , bub placmg a bundle of luciier noutenos against a window would lie 
within the statute, because they are already in a ooaditum to oxjdoile by 
contact (B v 8hm>ard (1868), 19 L T 19) 

(m) MalicioaB Damage Act, 1861 ^4 & 25 Tict c 97), 8 10, Penal Smjfitde 
Aet, 1891 (54 & 66 Yiot c 69), a 1 l^s ofieuco u not triable at quarter sessions 

(n) Mahdoas Damage Act, 1861 (24 ie 25 Yiot c 97), s 55, Exploairos Act, 
1875 (J8 Yict c 17), se 73—75 , Explosive Substances Act, 1883 (4«» \ ict c S), 
••6(1) See title l^pnosiVES As to arrest without warrant ol peisons sns- 
pBctwl of offences connected with explosive enibstanoos under this Act, eoe 
Malicious Damage Act, 1861 (21 & 25Vict c 97), s 61, Explosives Aqt,tl8?5, 
(SSYietc 17Xe 78 
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of tlie public peace, unlawfully and with force demolish, or pud 
down, 01 destroy, or begin to demolish, pull down, or destroy — 
1 ^1) any church, chapel, meeting-house, or other place of divme 
worship, (2) any house, stable, coach-house, outhouse, warehouse, 
office, shop, mill, malthouse, hop-oast, barn, granary, shed, hovel 
or fold, or any building or erection used in farming land or m 
carrying on any trade or manufacture or any branch thereof (o), 
(3) any public building, othei than those specified above, 
belonging to tlie King, or to any county, riding, division, city, 
borough, poor law union, parish, or place, or belonging to any 
university or college, oi hall of any university, or to any inn of 
court, or devoted oi dedicated to public use or ornament, or 
erected or maintained by public subsciiption, (4) any^'lixed or 
movable machinery picpaied or employed m any manufacture 
or any blanch theieof, (5) any steam engine or othei engine for 
sinking, woiking, ventilating, or draining any mine, or any staith, 
building, or election ip) used m conductmg the business of any 
mine, or any budge, waggonway, or tiuck for conveying minerals 
ftom any 1111110 ( 7 ) 

1517 To Buppoit achaige of riotously beginning to demolish a 
houso it IS nccossaiy to piove that the object of the riotois was to 
demolish the houso, and that they would have domohshed iL, if they 
had earned out their intentions (/) 

Douiolitiun means such demolition as leaves the house no 
house at all (a) It is not neccssuiy that no stone should be left 
standing (h), but it is not enough that the house should be reduced 
to a dilapidated stale if it still remains a house, no injuiy short 
of the actual demolition of the walls is suilicient (c) 

If the noleis intended to demolish the house it is immaterial 
that they acted with some fiiitlioi motive in view, such as to injure 

(u) Tbeso emctiona uie similar to tboae enuinpiated m the Malicious 
Piuiiigo Act, 1B61 (J4 & 2,> \ict o 97), s 3, whuh imposes poualtiea for 
nisou (hoo p 770, ante), except that stou house and farm buildiug are here 
nmitti’u "sot decisions os to the zaeomiigs of the yanous terms used, see 
p 770, ante 

(;i) A scaffold raised abore the bottom of a nunc for woikmg a vein of coal 
le^ol with the scaffold is au erection used lu conducting the husiness of a mine 
(/»’ \ n~Atitingkam (1810), 9 0 & P 231) As to what is a not, see p 471, 
ante 

iq) Malicious Damage Act, 1861 (24 &. 2 o Vict o. 97), s 11 
(») V n-oTwn (1830), 4 0 & P 237, /i v Bowell (1839), 9 C & P 437 
(see Drake V Jf{>oUtt (1881) 7 Q B 1) 201) These cases were decided on the 
repealed ntat n827)7&8Geo 4,c SO,® 8 , tbowordfiigofwhichisreprtiduoedin 
the Malicious Damage Act, 1861 (24 & 2o ^ ict c 97), s 11 If once the mtenbon 
IB proved and some ac t m pursuance thereof, the foot that completion of the 
intention was prevented is immaterial, but if the mob desist of their own 
aiv<cord before complete demolitionr this is some evidence from which the jury 
may infer that there was no intention to demolish (JB v IJoueU, aupra) 
Dostro) mg tnoi able shop tihutters is not bcginumg to domolish a house, as the 
shutteis are not part of the freehold (R v Howell, eupra) 
la) R v lonytard i\b\2), Car A]^602, C C it, «r Patteson, J 
vf>) It V ZatKiftrd, tupta, S v PAt/hps (1842), 2 Mood. 0 0 252 (where the 
ohnen^v was Ijsft standing' 

(c) R r. Adamt (1S42), Oar A M 298. 



Part XIII —OFFBafCES a^oainst Property. 

someone there {d ), injury done not vith the object of demoUshing 
the house, but merely with a view to seizing a peison yiha has taken 
refuge there, does not constitute the olTence (c ), nor does th# 
demolition of a house in the assertion of a suppobod light, although 
the demolition is accompanied by a i lot (/). 

The demolition may be accomplished as well by hie as by any 
other means (g), and m such case it is not necessaiy that the 
olBlender should be indicted for arson (Ji) Where a houso has been 
demolished by fiie by riotors, a rioter who was present alter the 
commencement of the demolition may be convicted as a principal, 
although there may be no pi oof that he was piesentat the time the 
lire was lighted (i) 

Personp are “ riotou&ly ’’ assembled together wbeie their 
assembly is attended with ciicumstances of alaim or iei ror to any of 
the King’s subjects (y) 

The punishment for any such offence is penal seivitude fgi life 
or for any term not less than tliice yeais, or impiiHonment for any 
term not exceeding two years with or without hard labour (k) 

1518 All persons are by statute (/) guilty of a misdemeanour 
who, being iiotonsly and tumultuously assembled together to the 
distuibance of the public peace, unlawfully and with force injure or 
damage any church or any of the erections or things speciiiod 
above (m) 

The punishment foi this offence is penal seivitudo for not exceed* 
ing seven ^eais and not lo'-s than thiee years, or imprisonment 
not exceedmg two yeais with oi without hard labout (n) 

(d) R \ nowell, (1639), 0 C A P 117, iZ v Bait (IS34), 0 0 A P 320 
(r) R V Price (1833), 6 C A P 610 

(/) R V Langfvrd (1842), Car A M 602, C C It As to asNertioii of h 
supposed n{*ht, seep 769, avte See 12 v Clement, [1898] 1 t) U 656, OCR 
ii) R ▼ IIouvll (1819), 9 0 A P 4 J7 

(A) R y ^farrn (1S42), Car AM 661, R v ll'Anton (1842), 2 Dow I (ns) 
408 

(i) R V Stmpton (1812), Cai A M 669 Tins is on the giouiid that the 
offence consists not 6unpl> iii the fut of doslioying a house by tire, but in the 
combined tact of nutouily asHembling, and during tho not demohsbinji; the 
bouse A person may be convicled of the offence who durinfi: the demolition of 
a house by fire has thiowu articles of fuinituio into a fire winch has iwen made 
outside the house, if tho jury find that he was knowingly encouiaging and 
taking part m the general design of destiojiug the house and furniture (JfZ y 
Harris(1842), Gar AM 661) , 

{j) Even to one person [R v lang/ord (1842), Car A M 602, C C It), see 
Ftdd y Metroptihtan Poltre {Receiver), [IdOT] 2 K B 853 See p 471,a»dr 
{k) MalicioTu Damage Act, 1861 (24 & 26 Vict c 97), all , Penal Servitude 
Act, 1891 (64 & 55 Viot 0 ^), s 1 lliis offence » not tnable at quarter 
sessions 

(1) Maboious Damage Act, 1861 (24 A 25 Yict c 97) s 12 Any person put 
on tnal for demolishing etc under s 11 may be found guilty of uijunng under 
s 12 and punished accoidingly The object of i 12 is to provide for casee 
where there u no sufficient evidence of an intention to proceed to the total 
demolition of a house etc , and where no such intent ever existed, but where 
there is a not and injury done (Greaves, Cnminal Consolidation Acts, 2nd ed., 
218) 

f j») See p 778, anie 

(n) Malicious Damage Act, 1861 (24 4b 26 Yiot c. 87), s 12 I his offenof is 
not tnable at quarter sessions. 
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StTB-SacT 6,—Demolttton ly Tenaiits 

1519 Everyone is by statute (o) guilty of a misdem^our who, 
teing possessed of a dwelling house or other building or part thereof, 
held for any term or at will, or held over after toimmation of a 
tenancy, unlawfully and malicioubly pulls down or demolisbffit or 
begins to pull down or demolish the same or any part thereof, or 
pulls down or severs any fixtures aih^ed thereto (p) 

The punishment for these offences is imprisonment without hard 
labour, or fine, or both ( 9 ) 


SUB-SsoT 6 —Damafjtng Goods hnng Manu/aetured etc 

Damaging 1520 Everyone by statute (7) commits a felony who unlawfully 
g(KxiH m and maliciously cuts, breaks, or destroys, or damages with Intent to 
man^factura destroy or render useless (1) any goods or article of silk, woollen, 
etc linen, cotton, hair, mohair, or alpaca (or any one 01 moie of these 

materials mixed with eachothoi or with another mateiial), framework* 
knitted piece, stocking, hose, oi lace in the loom or frame, or on 
any machine or engine, ot on the 1 ack or tenters, or in any stage 
of manufacture («), or ( 2 ) any waip or shnte of the above-mentioned 
mateiials, ( 8 ) any fixed or movable loom, frame, machine, 
engine, rack, tackle ( 0 , tool, or implement used in caiding, spinning, 
throwing, weaving, fulling, shearing, or otheiwise manufacturing 
or prepaiing any buch goods or ai tides 


( 0 ) MaI 11 loua Damage Act, ISbl (24 A 2d Yict 0 07), b 13 Ab to daznago 
done in the couino uf u not, see p 777, ante 
(p) As to what poisons inny i>o oousicloicd m “ poshtssioii,” see R v Ball 
(1824), 1 MckkI 0 0 AU , R y Connoi (IMS), 2 t'ox, C C bS, R v 
(1832), f Mood 0 0 JH, K v Allum (1841), 1 Cox 0 0 24, J£ y Ktmbrey 
(18o4), 6 Oox, 0 C 401 As to fixtures, sco title liANULOttO and ThVAKT 
(a) This offouco is tiiuble at qunrter sesejo ih 

(r) Maluions Dainago Aft, Ibbl (21 A 25 Vict c 97), B 14 The word 
" felonious]V ” nui'it bo used ill the 111(1 ictmout for niich an olfr>nce (f! v Gray 
(1801), y (lox, 0 0 417 C C 11 so also must tho words “unlawfully and 
iiialicioiislv ” {It V fi(tv)i$ (18.10), 2 Kussell on Unuies, 7911) An indictment m 
such a (aso ulloging that un ulleuco was cunuiuttcd “ feluniou<dv, voluntarily and 
maliciously ” instil of “ luilawlully and muhciously*’ is bad {II ▼ asadtr 
(1830), 4 0 A P 24d) 

(«) The proiess of inuunfuc lure continues until the article is fit for immediate 
sale Therefore an aitiole which is complete so far os inauiifacture and texture 
are concerned but requires to l«e di ed befoie it wiU bo fit for tho maiket, is still 
m prouias ot manufacture (JK v Uoodhrad (ISlO) 1 Mood A K 549, decided 
under the corresponduig woids in the ett t ^1827) 7 & 8 Goo 4, e 30, s 3) 

(f) Malicious cutting of tackle is a complete offeuce, and it is imnecessa^ to 
aver or prove an in^ut to deetioy or render it useless {B v Smith (1853), 6 (job, 
0. 0 IW) The cords used to raise the “ harness *’ or working body of a loom 
oonatitlits tackle (ibid ) Quoin, whother the cuttiiig of the “ thrum ’* (1 e , the 
ends of the woollen threads generally left in the maohiae irhcu the (doth is 
finisbe^ il an offence, cutting the thium is not cutting warp, but the fact that 
the priaoner out the thrum mav he mven in endenoe in sttpmit ot a (wunt for 
(pitting ** tackle ” in order to wow mat the act was done ni^cionsly (Md.) 

The warding of the section is different from that of the etat (1827)7A8Geo 4 , 
0 . 80, and the oases under that statute are no longw apjdicable as anthonties 
for (Hises dnder B 14fseeB v Hey? (1848), 8 Cox, 0 0 295) The removal of 
pt^ of a frame without which frame u imperfect and inoperativa is 
“ damaging** aframe, although thevemovedjrartu capable of being replaced and 
so making the framecomplete and workable (i? v (1821), Boss. A By 462; 
compare R v fuher (1866). LB.ia0 7. COB). 
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The ponishment tor this offenoe is penal servitude tor lilt or for not 
less than three y^s^or iinpnsonm«it mth or withonl hard labour 
tor not more than two jMrs, or if the offender is a male under sixteen, 
whippmg (u). 

1A2I Anyone is by statute (a) guilty of felony who by force 
enters any house, shop, building, or place with intent to commit 
any such offence 

The punishment is the same as for the last-mentioned offenoe ( 6 )» 

1522 Everyone by statute (e) commits a felony who unlawfully 
and maliciously cuts, breaks, or destroys, or damages with iiilent to 
dratroy or render useless, ( 1 ) any fixed or movable machine or 
engine u'sed, or intended to be u<<ed, for sowmg, reapmg, mowing, 
threshing, ploughing, oi drawing, or for performing any other 
agricultnial operation (d), ( 2 ) any machine or engine (r), or any 
tool or implement fixed or movable prepaied for or employed m 
any manufacture other than that of the goods oi articles specified 
in the description of the last-mentioned offences 

The punishment for any such offence is penal servitude for not 
more than seven nor less than thioe lears, or impiisonment 
with or without haid labour, and if the offender is a male under 
sixteen, with or without a whipping (/) 

Sob-Sbot 7 —Dettroytng I'rm etc 

1523 Eveiyone commits a felony (< 9 ) who unlawfully and 
maliciously cuts or otherwise destroys any hop-binda growing on 
poles in any plantat on of hops 

The punishment is penal servitude for not inoie than fourteen nor 

(it) Malicious Da uoge Act 18(i1 (‘24 & 25 Yict c 97), 1 14 Penal Servitude 
Act, 1891 (54 A 55 Vict o. 09). s 1 

(a) i bid 

(b) Ibid 

(4 -I , B 15 

{a) Such displacement of parts of a machine as will prevent the machine from 
workinc, and may ultunatelv cause damage to result, oonstitutes ** damawe*' to 
a machine, although if the displaced parts be restored the machine will become 
workable (A v Fisher (1865), D E 1 0 0. 7, 0 G B , compare It v Taeey 
(1821), Bun A 452, and even a displacement or disairangement of a 
machine which causes a trifling injuiv without preventing the machine from 
worki^ constitutes damage " (12 v Fotler (1862), 6 Oox, 0 0 26) 

(e) !l%e “ Silhng '* on which a machine rests is part of the machine (Jt v. 
Fuiter, supra) 

(/) Malicioas Damage Act, 1861 (24 &. 26 Vict o 97), ■ 16. An indictment 
nimer this section must allege that the act was done “ feloniously " (A v Oray 
(1864), 9 Oox, C C 417, GOB.) In orderto oonstitato this offence it does not 
appear to be necessary tiiat the machine should be pieced tqgetiiar and reedy for 
nee, it have been taken to pieoee and be in diffeient puoee (A. v Madcerd 
(1831), 4 0 ft P 448, or certain parte not essential to the working may be 
wanting (A. v Bartlett (1631), 2 Deacon, Digest of CJniuuud Law, 1517, It. v. 
Chubb (1831), 2 Deacon, Digwt of Chmunsl Law, 1617; and see note((f}, fwora) 
Where a m^iQB bae alrc^y been so tor destroyed as to be incapable of 
working the destniotion of the lemaining parts u not tlm destruction of a 
**maomae '* (A v West (1831), 3 Deacon, Digeit of Onminal Law, 1518) Ihis 
offenoe is triable at quarter scenons , • 

(y) Habcious Damage Act, 1861 (24 ft 25 Yiet e 97), a 10. 
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leaa tlian three years, ot imprisonment with or without hard labour, 
jtnd if the offender is a male under sivteen, whipping (k), 

1524 Everyone by statute (t) commits a felony who unlawfully 
and maliciously cuts, bieaks, b.iiks, roots up, or otherwise destroys 
or damages (fc) (1) the whole or part of any tree, sapling, or shrub, or 
any underwood growing m any paik, pleasure ground, garden, 
orchard, or aveniio, or in any giound adjoining or belonging to any 
dwelling-house, in case the damage done exceeds the value of £l (Z), 
(2) tlie whole or anypait of any tree etc growing elsewhere than m 
the places above specified, if the damage done exceeds £o (m) 

The punishment foi such an olTence is penal servitude for 
not moie than five noi less than three yeais, oi impnsonnjent with 
or without haid labour for not raoie than two years, and in the case 
of a male undei sixteen, with oi without a whipping(?«) 

If ,the damage done to such tree, sapling, shrub, or under¬ 
wood (wheiever the same may be growing) amounts to 1* 
at the least, the offender rnav be tiied summarily and fined or 
impiisoned (n) But anyone who, having been twice convicted of 
this offence, again eommits such offence is guilty of an indictable 
misdemeanoin The punishment on conviction of such mis- 
demeanoui m impiisonment, with or without hard labour, and if 
the offondei is a male under sixteen, with or without whipping (o) 

1525 It 18 an offence punishable on suiumaiy conviction {]>) to 
dostioy 01 damage with intent to destiny any plant, root, fruit, or 
vogotahlo piodiiction giowing in any gaiden, orchaid, nui^eiy 
gionnd, hot-honso, gieen-houae, or conseiviitory But anyone who, 

(A) M'lhcious Bamako Ait, 18<)1 (2^ &. 2t'> Viot c 071, b 19, Fonal Servitude 
Act, 1S‘H (,>| &5.)yut 0 U‘n » l To constitute tiio offonco of “ destroy- 
ing," it la noctiHMary to show thit the phut was not mereh cruahod, but killed 
{!{ T WoerAf I* (1841), i Jui TOW), is to sotting fare to crops or atacka of com, 
BOO p 771, nnt« The ofloiK o is In ii»lo at qu iiter aeasions 

(») Malicious Damiigo Art, IS(»1 (Jl ili 2i Vict c 97), s 20 

(/.) TnV /’ai/Air (ISIO) Russ iV, R 37J, decided under a statute (0 Geo 1, 
0 22) which makes it an offeitco to cut dovin or othornise daatroy, it was held 
that the cutting down of ticr>s yilhout destroying them waa an offence within 
that Act It therefore eeeins that it is on offence under the Malicious Bamaee 
Act, 1861 (2i & 25 Vut c 97), to cut etc trees although they are not totalTy 
deatioyed 

(f) MalioiotiB Damige Act, 1861 (24 A 25 Yict c 97) a 20 The indictment 
should state that tho damam was done “ nnl awfully and mabciotisly, 
*' felomousU ” w not enough (tl v /.wm( 1S30\ 2 Russell on Cnraes, 799) 

(m) Maliaoiis Damniro Art, 1861 (24 £25\ict c 97). ss 20,21 Penal 
Servitude Act, 1 SOI (54 vV 6 > Vict c 6‘») s I I) image to tho amount aperafied 
must be dono all at one time \R v fViUtamt ^1862), 9 Cox, C 6 338, 
C 0 HL (li )), and must be exclusiye of consequential damage (/2 y TTAiteiiian 
(18M). 6 Cox. C C 370. OCR) 

(n) Malicious Damage Act, 1861 (24 & 25 Vict o 97), a 22, aee too, thd , 
& 53 

(o) Und Tho offence is triable at quarter Besmona 

\p) Malicious Damage Vet, 1861 (24 & 25 Vict. o 97), e 23 The punishment 
IS impnsonmwt with hard labour for not more than out calendar months. It 
18 nocesaaryin any such case to prove the intent to destroy or damage, bnt if 
ony plant etc is destroyed or damaged tho intent may be inferred, but if there 
IB Vio destruobon or subst mtial dami^ no offenoo is committed {Eley y Lytle 
(18S5), SO J P. SOb) 
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having been convicted of thie offence, again commits such offence 
commits a felony ( 9 ). 

The punishment for such felony is penal seivitude for not mofo 
than live nor less than three years, or imprisonment with 01 without 
hard labour for two years, and if the offender is a male, with or 
without a whipping (r) 

Sob-Seot 8 —Itijurm to Mines eti 

1626. Ev ervone by statute (•) commits a felony who unlawfully 
and maheiously ( 1 ) causes water to be conveyed or run into any 
mine or snbteiranean passage communicating theiowith with intent 
thereby to destroy or injure such mine, or hinder or delay the working 
thereof( 2 ) the like intent fills up, obstructs, 01 damages 
with intent to destroy, obstruct, or render useless any an way, 
waterway, dram, pit, level, or shaft of 01 belonging to any mine {t ), 
( 3 ) pulls down or destro }8 or damages with intent to destioy or 
render useless any bteain engine (a) or othei engine for sinking, 
draining, ventilating, 01 working or assisting m sinking, draiiiiiig, 
\entiIatiDg, or working any mine, 01 any iippliance or ajiparatus 111 
connection with any such steam engine or other engine, or any 
Btaith, building, 01 election (h) used in conducting tlie business of 

{a\ MahciouB Damage \.ct. 1861 (21 & 2i Vict c 07), b 23 

(r) Ibid , Penal Seivitude Acl, 1801 (G4 A 6o Vict c 09), 8 I The offence 
IB triable at quarter Bessiona The uitence of unlawful!} and malioiouslv 
dostroTingr etc any oultivated root used for the food of man or beast oi for 
medicine, distilling or dyeing, or for or in the coarse of any manufacture, and 
growing m any land, open or inclosed, not being a garden, orchard or nursery 

E ound, IB only punishable on summary conviction (Malicious Damage Act, 1861 
4 A 25 Vict c 97), a 24) The offence of uiilawfull} and uialioiousl} cutting, 
latiiig, throwing down, ordestrojing any fence of any doaciiptiun, or any wall, 
stile, or gate, or part thereof, is also piinibhable onlj on summary conviction 
(titd, e 25) 

(«) Malicious Damage Act, 1861 (24 &. 25 Vict c 97), s 29 
(t) This provision does not extend to any damage committed underground by 
any owner of anv adjoining mine in working the same, o by any person 
duly employed in such woikmg (Malicious Damage Act, 1801 (24 A 21 
Vict c 97), s 2^ As to sotting hie to mines, seo n 772, ante In A v Jmns 
(1841), 2 Mood C 0 293, in an indictment under toe stat 7 A 8 Goo 4, o <0, 
e 6, It was held that the mine might be laid as the property of the person lu 
possession of and working it though only an agent for'others Qua re whothei 
m on indictment under toe Malicious Damage Act, 1861 (24 A 25 Vict c 97 1 
it IS necesEirv to allege or prove whose the propcity injured is (see Ji v Nm - 
boult (1872), 12 Cox, 0 C 148, C C It) A person who closes the airway of a 
mine m the exercise of a supposed nght does not commit a cnminal offence for 
in such case he cannot be eaid to be acting maliciously (22 v MaUheu^s (1879), 
14 Cox, 0 C 5) 

A servant who closes such airway under ordeis of his master, behoving his 
master’s adlegation that heshas a n{,ht so to close it, does not commit a crimuiel 
offenos, even though the master knows he has no such nght, but if the servant 
knows that the master is acting mabcnously he is guilty of the offenco i It v 
James (1837), 8 C ft P 131) 

(a) Damage to a cylinder (known m a '* drum "} which a steam engine cauaca 
to revolve and take up rope is not damage to the steam engine (J? v fVluUiifg- 
ham (1840) 9 C ft P 234) To set a steam engine going without the maohineiy 
being attached, so that the engine works with great velocity and is damaged, is 
to damage the steam engine (B v Norrts (1840), 9 0 ft P. 241} 

(i) A scaffold erected above the bottom of a mine for working a vein of coal 
on a level with the scaffold la an erection used in conducting the bnuneis «ot * , 
mine (B V JFhiittnjfham (1840), 9 C ft P 234) 
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B aay mine, or any bridge, wamonway or (rarik for eonvimiig 
UaUoionB mmeralB from .any mine, wbetl^r such engine, staith, bufloing, 
I^ageto etection, bridge, waggon way, or trunk be completed or in an 
Property, utifuiished state (c); or (4) who unlawfully and mahcionsly stops, 
obstructs, or hinders the working of such steam or other engine, 
fippliance, or apparatus, with intent thereby to destroy or damage 
any mine, or hinder, obstruct, or delay its workmg (d), (5) wholly 
or partially cuts through, severs, breaks, or unfastens, or damages, 
with intent to destroy or render useless, any rope, cham, or ta^e 
(of whatsoever material) used in any mine, or m or upon any 
inclined plane, railway, or other way, or other work whatsoever, in 
anywise oelonging or appertaining to, or connected with, or 
employed m any mine or the working or business thereof . 

The punishment for any such offence is penal servitude for not 
more than seven or not less than three years, or imprisonment, 
with or without hard labour, for not more than two years, and if 
the offender is a male, with or without a whipping (e). 


Sub-Seot 9 -^Inj urtei to Beabankt etc 


Injury to 1527. Everyono by statute (/) commits a felony who unlawfully 
Btivbanki etc maliciously breaks down, or cuts down, or otherwise damages 
or destroys, any seabank or seawall, or the bank, dam, or 
wall of or belonging to any river, canal, drain, reservoir, pool, or 
marsh, 'whereby any land or building shall be or be in danger of 
being ovpillowed or damaged, (2) throws, breaks, or outs down, 
levels, undermines, or otherwise destroys any quay, wharf, jetty, 
look, sluice, floodgate, weir, tunnel, towing-path, dram, wateioourse, 
or other work belonging to any port, harbour, dock, or reservoir, or 
on or belonging to any navigable river or canal. 

Tho punishment for this offence is penal servitude for life or for not 
loss than three years, or imprisonment with or without hard labour, 
and if the offender is a male under sixteen, with or without 
whipping (y). 


Iniury to 
ficawnllo, 
waterways 
etc. 


1528 Everyone by statute (h) commits a felony who unlawfully 
and maliciously cuts off, draws up, or lemovea any piles, chalk, or 
other materials, fixed m &e ground and used for seeming any seabank 
or seawall, or the bank, dam, or wall of any river, canal, dram, 
aqueduct, marsh, reservoir, pool, port, harbour, dock, quay, wharf, 
jetty, or lock, or opens or draws op any floodgate or sluice, or does 
any other injury or mischief to any navigable river or canal with 
intent, and ao as thereby to obstruct or prevent the carrymg on, 
collating, or maintaining the navi|[ation thereof 
The punishment for this offence is penal*^ servitude for not more 
thau eeveu nor lees than three years, or imprisonment with or 

f Maluaous Damage Act, 1861 (24 A: 25 Yict. o. 97), e 29 

sa 28, 29; Benal Serritode Act, 1891 (54 A 55 Viot e 69J, i. 1, 
The offeac* iS triable M quarter aeaauuu. 

(/) Mi^oioaB DamsgS Act, 1861 (24 A 25 Yiot 0 ^), 0.30 
( 9 ) Ibti , IPunal Servibida Act, 169] (54 A 55 YioA 0 . 69), 1 13ie offence 

linet triable i^.'Quarter Nwtona. 

(A) 'rUi . B Si. 
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wi&oat hard labour, and if tha offender is a mala tmdar sixtean 
years of age, a whippmg (t). • ^ 

1529. Anyperson is by statute (fe)gtiulfyof amisdemeauoor (1) who 
ualawfully and malicioaBly outs through, breaks down, or otherwise 
destaroys any dam, floodgate, or sluice of any fishpond, or water 
which IB private properly, or m which there is any private right of 
fishery, with intent to take or destroy, or so as to cause the loss or 
destruction of the fish therem, or puts any hme or other noxious 
matenal m any such pond or water, or in any salmon nver(0,with 
mtent to destroy any fish that may there be or may thereafter be 
put therein, (2) cuts through, breaks down or otherwise destroys 
or mjurps the dam or floodgate of any mill-pond, reservoir, or pool 
The punishment for this offence is penal servitude for not more 
than seven nor less than three years, or imprisonment with or 
without hard labour, and if the offender is a male under sixteen, 
with or without a whipping (m). 

Bub-Seot 10 —<0 Brtdge$ 

1530 Evervone by statute (n) commits a felony who unlawfully 
and maliciously (1) pulls or throws down, or in anywise destroys, 
any bridge, whether over any stream of water or not, viaduct, or 
aqueduct, over or under which any highway, railway, or canal shall 
pass, or (2) does any injury with intent to render, and so as in 
fact to render, such bridge, viaduct, or aqueduct, or the highway, 

(0 Fonal Servitude Act, 1891 (64 & 66 Vict o 69), el Ao Act of Parlia¬ 
ment making it an offence to place an obstruction witiun ten feet of high water 
mark of a haven only applies to an obstruction m a place where a right of way 
exists, and does not take away the rights of indmduau where there is no such 
right of way {Harrvd v Worthip (1861), 1 B & S 381) 

(%) Maliaons Damage Act, 1861 (24 & 26 Yiot o 97), ■ 32 . Salmon Fishery 
Act, 1873 (36 & 37 Vict o 71), e 13, and see title FisubrzBh 
U) See Salmon Fishery Act, 1873 (36 A 87 Vict c 71), a. 13, and R v Va$fv, 
[1906] 2KB 748. OCR 

(ffi) Maliaons Damage Act, 1861 (24 A 26 Viot. o 97), s 32, Salmon Fishery 
Act, 1873 (36 A 37 Vict o 71), a 13 , Penal Servitude Act, 1891 (64 A 66 Vict 
c 69), a 1 The offence u triable at quarter sossioqa Persons also incur 
penutiee under the Salmon Fishery Act, 1861 (24 A 26 Vict o. 109), s 6, who, 
otherwise than m &e exercise of any nght, cause or knowingly permit to flow, 
or put or knowingly permit to be put, into any waters oontalning salmon, or 
any tnbntanaa thereof, any hquid or sohd matter to each an extent as to causa 
the waters to poison or kill the fish Even where a person does any such act in 
pursuance ^ a legal right he must use reaeonahle means to render such matter 
hafmliwii The A^ IS not intended either to prevent a person from acquiring a 
'legal right, or to legalise any act or default which hut for this Act would he a 
musanoe {%b%d ), these pAisltiee ora rsooverahle on snmmuy conviction 
Penalties recoverable on summary oonviobon are alec inoorred by persons who 
use dynsmite or other explosive sabstanoe to catch or destroy fish either in a 
puhho fishery or in any private water See Fuhenee (Dyuanute) Act, 1877 
[W A 41 Vict c 86), s 2 1 Freshwater Fishenes Act, 1878 (4l A 42 Yut o 89), 
8 19 The numimeture, Mle, or eaposmg for sale at any jdaoe within theBribsh 
Islands of any instrument serving only mrintended to damage or destroy fishing 
implements by cutting or otihervw u also punishable on summary ccniietiiiii 
(Sea Fishstoes Act, 1883 (46 A 47 Viot o. 22)^ 0). See also title FisHxatXS 
(a) Kahoions Dam^ Act, 1801 (24 A 26 viot e 97), S 33, Penal Servitude 
Ai^ 1891 (64 A 66 Viot c 69), ■ 1 The offence u not tnahle at qmfirter 
sessions ^ also title Hiobwats, Sruam, jam Bumns . 
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railway, or canal passing over or under the same, or any part 
thereof, dangerous or impassnble 

punisbuient for such offence is penal servitude for life or for 
not less than three yeaia, or imprisonment with or \iithoat hard 
labour, and if the offender is a male under sixteen, with or 
viiLhout a whipping (») 

1531 Everyone is by statute (p) guilty of a misdemeanour who 
unlawfully and mahciously throws down, levels, or otherwise 
destroys m whole or in part any turnpike, gate, or toll-bar, wall, 
chain, rail, post, bar, or other fence (q) belonging thereto, or set up 
to prevent passengers passing by without paying an> statutory toll, 
or any house, building, or weighing engine erected for the better 
collection, ascertainment, or Security of any such toll 

The punishment for this offence is imprisonment with or without 
hard laboui, or line, or both (0 

f 

Sub Scot 11 — Injwna to Railwayt 

1532 Everyone by statute («) commits a felony who unlaw fully 
and maliciously puts, places, casts, or thiowa upon or across any 
railway, whether public or private (a), any wood, stone, or other 
matter or thing, or takes up, removes, or displaces any rail, sleeper, 
01 other thing belonging to any railway, or tui us, moves, or diverts 
any points or other machinery belonging to any railway, or makes 
or shows, hides, or removes any signal or light on or near any 
railway, or does or causes to be done any othei act with intent to 
obstiuct, upset, overthrow, injure, oi destioy any engine, tender, 
can luge, or liuck using such railway Q>) 

The punishment for this offence is penal seivitude for life or for 
not less than three years, or imprisonment with or without hard 
laboui, and if the offender is a male under sixteen, a whipping (c) 

fo) Maiiuous Damage Act, 1S61 (24 &, 25 Yict c 97), a 33 

Ip) Ibid, a 34, Since the passing of the Act turnpike roads have almost if 
not entuely ceased to exist, but the provisions of the section may still be of 
piiictical importance with regard to toll-bars, toll bouses, weighing machines eto 

(qS Ibid 

(r) The offence is tnable at quarter sessions. 

(•) llnd ,B 35 

(a) O'German v Swref (1890), 54 J P 663 

(b) Malicioufl Damage Act, 1861 (24 & 25 Yict c 07), a 35 Such an act done 
out of mischief, without the design of injuimg anyone, may be malicious (£ ▼ 
Ujuton (1851), 6 Oox, 0. C 298) As to malice generally, see p 768, ante A 
master is liimle for the acts of his servants if he stands by while such acts axe 
being done and encourages or orders them to do such aots {Boberti v Preaton 
(1860), 8 0 B (n B) 208) Anyone who withoub lawful excuse (the proof 
whereof Ues on the defendant) interferes with, removes, or alters any part of a 
tramway, or of the works oonneoted therewith, or places or throws any stones, 
dirt, wood, refuse, or other material on any port of a tramway, or does or oauses 

be done anytbmn in such manner as to obstruct any carnage using a tram¬ 
way or to endanger me lives of persons therein or thereon, or knowing^ aids or 
asoista m the doing of any sndli thing, u liable on summary oonviotion (m 
addition to kit prooesdings by way of indictment or otherwise to which he 
may be sahjaei) to a penalty not exceeding £3 (Tramways Act, 1870 (33 ft 34 
Yiot 0 78), B 6^ And see title Tit*MWAT8Ain>LzOHXlUlX.WATS 

(o) Mahoious Damage Aot^ 1861 (24 ft 25 Yiot o 97), a 35 , Penal Snmtude 
A(^ 1891 (64 ft 33 Yict c. 68), a 1 The offence is not tnable at quarter seoiona. 
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1533 Eveiyone is by statute (d) guilty of a misdemeanour who by 

any unlawful act, nilful omission, or neglect, obstructs, or causes |o 
be obstructed, any engine or carriage using any railway, or aids oi 
assists therein * 

The punishment is imprisonment not exceeding two years, with 
or without haid labour {e) 

Sub Sect 12 —Injm ie» io Telegtajiha 

1534 Everyone is by statute (/) guilty of a misdemeanour who 
unlawfully and maliciously cuts, breaks, throiis down, destroys, 
injuies, or removes any battery, machmeiy, wne, cable, post, or 
other matter or thing bemg pait of, oi used m or about the woik- 
ing of Any electiic or magnetic tolegiaph , or pi events oi obslincts 
m any mannei the sending, conveyance, oi deliveiy of any com¬ 
munication by any such tmegiapb 

The puuishment for this ononce is impiisonmeut not ezeoeding 
two years, with or without haid laboni (t/) 

Sub-Sect 13 —Dtaiioyttuf Amrh'i «n Public A/uarum 

1535 Everyone is by statute (k) guilty of a misdemeanour who 
unlawfully and maliciously destroys or damages (1) any book, manu¬ 
script, picture, print, statue, bust, or vase, or other aiticle or thing 
kept for the purposes of ait, science, or literature, or as an object of 
curiosity in any public museum, gallery, cabinet, library, oi othei 
ropoBitoiy which is either at all times, or from time to time, 
open to the pulilic or any considerable number of persons by 
permission of the proprietor or by payment of money, (2) any 
picture, statue, monument, or othei memorial of the dead, painted 
glass 01 other ornament or work of ait in any church, chapel, oi 


(rf) Milicuitis Damage Act, 18bl (24 &. 25 Vict c 97), a ,18 
(e) I bill Tho offence la tiiable at quaitor nesaiona See ni r> Hail u a} Kegn 
latioi) Act, 1840 (3 A 4 Vict c 97), as 13, 14, lb As to offoncea by ruilwuy 
servants and other persons upon railways, aoe title Hail ways ami Canata 
T he offence of obstructing under s 36 of the Malicioun Damage Art, 1861 (24 A 25 
Vict 0 . 97), 18 committed by any peraon who, othei wise than by acriduiit, leaves 
on a railway Imo any aubstauLe likely to lauae an olisti;uot>on, though hia object 
may not have been to create auth obatruction, but meiely to give tho company'a 
aervants the tiouble of removing the obstniction {Ji v I/olruyd (1841), 2 
Mood A /t 339), or though the line may not yot be open to the public, and 
though no actual obstruction may have taken ]>lace (aee It v Jlrad/fird (18(i0), 
8 Oox, C 0 309, C C H) The obiftmctiun contemplated is nut coiifinerl to a 
physical obstruction A person who impropetly goes on a railway line and by 
raising his arms induces a driver to diminiah speed is guilty of the olTenco {11 v 
Hardy nS’l), L R 1 C (J R 278), see also R v Hadjiidd (1870), 1. K I 
0 C IL 253, in which *casa a drunken man got on a railway and turned 
the ugnals, tliei eby cannng a luggage tram to m vary alow ly, and ho was held to 
have obstructed an engine and carnages within the mainiog of tho eretion. 
Moving points or othei machinery of a railway with malieiotia intent is a felony 
under me Malicious Damage Act, 1861 (24 A 25 Vict e 97),a 35(seep 78b,a?ffr) 
f/) MaheiouB Damage A(^, 1861 (24 A 25 Vict c 97), s 87 

Ibid Or the offender may be tried sammanly and fined or imprisoned 
(tbid) Anyone who unlawfully and malicioiisly by any overt art attempts 
to commit any such offence is liable to be tned summanlv and fined or 
imprisoned (tbtd , s 38) This offence u tnable at quarter sessions And see 
title Telbobabbs AXU Telefuoves 
(A) Ibid , s. 39 
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meeting house or other place of divme worship, or m any building 
belongiug to the King or to any eounty, riding, division, city, 
bdrough, poor law union, parish, or place or any uniyersity or 
eolloge or hall of any university, or to any inn of court, or m way 
square, churi^yard, bund ground, public garden, or ground; 
(;i) any statue or monument exposed to public view, or any oma* 
ment, railing, or fence surrounding such statue or monument 
The pnnishment for such an ofience is impnsonment, with or 
aithont hard labour, for not more than six calendar months, and if 
the offender is a male under sixteen years, with or wi&out a 
whipping (t). 

Sub-Sbot 14 —Jnjunm to Cattle etc 

1536 Every person is by statute (k) guilty of felony who unlawfully 
and maliciously kills, maims, or wounds any cattle (1) 

The .punishment is penal servitude for not more than fourteen 
nor less than three years, or imprisonment not exceeding two years, 
with or without hard labour (m) 


(t) Malicious Damage Aot, i861 (24 & 25 Vict o 97), s 39 The offence u 
tnaole at quarter mssious Nothing m this section affects the right of any 
porson to recover by action damages for the injury so committed (titd ). Any 
pi'iHon who injuies or disfigures the obelisk known as Cleopatra's Needle, or any 
monument erected or to be erected on any of the Thames Embankments or other 
lands vested at tho date of the Monumeuts (Metropolis) Act, 1878 (41 A 42 Vict. 
0 29), lu the Motropohtan Board of Works, or who posts any bill or placard, or 
wbo wiites, cuts, prints, draws, or marks in any manner any word or chara^r 
or any repiosontation of any object on the obelisk or such monument, is liable 
to a penalty not ex(ceding £'>, rcoovorablo on summary conviction (Monuments 
(M(tropoljs)Aot, 1878 (41 & 42 Vict o 29), s 4) 

(i) Malicious Damara Act, 1861 (24 & 25 Yict o 97), s 40 
(1) The word " oatUe’’ is not define m the Malicious Damage Act, 1861 (24 A 25 
Yict 0 . 97) Under a reraalod statute (9 Oeo 1, a 22) it was held to include 
horses mures, and colts (/t v Faiy (1770), 2 East, P C 1074), geldings (iJ v 
(1783), 2 East, P 0 1076), pigsli? v CAmoj*(1804), Buss 4 By 77), and 
as<io8(/2 V ff'/tttTuy (1824), 1 Mood U 0 3) FormepiuposesoftheDogs Aot, 
1006 (6 Edw 7, 0 32), the word “ cattle " » defined as inoludmg horses, mules, 
asses, sheep, goats, and swine (lAid, s 7) The indictment should state the smoies 
of cattle injured, ** certain cattle " u not sufficient (B r ChalJdey (1813), Buss. 
A By 2581 See also title Amkalb. Yol I, p 369 
(ffi) Malioioos Damage Aot, 1861 (24 4 25 Yict o 97), s 40, Penal Servitude 
Act. 1891 (M 4 65 Yict o. 69), si. In fi. v. irooduNird(l796). 2Ea8t P C 663, 
on an indictment for kiUing two sheep, it was held that the property in them 
might be laid m the agister, but queen whether tt au indiotment under the 
Malicious Damage Aot, 1861 (24 4 26 Ymt, c. 97), it is necessary to allem to 
whom the property m part helmigs (see JR, v Newloult (1872), 12 Doz, 0 0. 
148, 0 C. Pl), a charge of administermg poison to a number of horses is 
estabUshed if the evidence shows tiiat some of the poison was given to each 
of the horses (R v tSogg (1830), 4 0 4 P 364). U person who unlawfully 
and 1001101011617 sets fire to a oow'house while a cow is in it, whereby the cow 
is bumsd to death, is guilty of “laUing” the cow (R. v Saughten (1838), 6 
0. 4 P. 609), "maunmg*’ unidiea permanent inju^ (BL v Jobm (1844), 1 
Cof, 4 Kir. 589, if V Omni (1828)i, f Mood. 0. 0. 205, where the oflimae was 
bhndling a fnare by pouring sad into its eye) , but" woundmg*' may be of a 
temporary dunactfir (B. v. Haywood (1801), Buss 4 By. , swting on a dog 
to bite slteep is not **«wounding'' sheep (B. v. Hughit (1886), 2 0. 4 P 480} 
Wounding viaa be mflieted by the hww ss well as by an instrument (B v. 
BuBotk (1868), 11 Cox, 0. 0 125, CC 6 B.). It is apprehended that Idling 
.and maimmg pgiy hkewiae be done without an untnuMBt Any penon who 
unlawfully and D^ioaonsilykUs, mums or wounds any dog, bud, heart, or other 
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StJS-^lOT 16 w<~/fgri(rMa A) Shippmg 

1537. Everyoxie by statate (n) commits a felony* wbo tmlawfaNy 
and maluuouslv casts away or in anywise destioys any ship or vobsol, 
whether complete or in an nnfinished state (o) 

The pamshment for this offence ia penal servitude for life or foi 
not less than three years, or imprisonment with or without hard 
labour, and if the offender is a male under sixteen, with or without 
a whipping (p) 

A person is by statute (q) guilty of a felony who unlawfully and 
maliciously by any overt act attempts to cast away or destioy any 
ship or vessel under such circumstances that if the offence were 
committed the offender would be guilty of felony 
The punishment for such an offence is penal servitude for not 
more than fourteen nor less than three yeais, or imprisonment with 
or without hard labour, and if the offender is a male under pucteon, 
a whipping (r) 
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ammal not being cattle, but being either the subject of larceny at common law, 
or ordinarily kept in confinement, or for any domealic pturpoee, la lialile to be 
tried Bummunlv and fined or unpnaonod, and on a second oonvictiuu to be 
imprisoned (tfitd, s 41) A person does not oonuuit this oSeuoe who acta in 
the bond fide belief that what he does is necessary to protect himsoll from injury 
{Hanway ▼ Doulthee (1830), 4 C & P 350), his premises from trespass {Darnel 
V Jonee (1877), 2 0 P I) 351), or hia master's property from iniury 
(Afifrs y HuUhtnge, [1003] 2 K B il4) To constitute tuo offence i^ does nut 
seem that the act chuarged must hayebe^ committed for tho purpo^of indulging 
a crudl disposition (see MtUt y Uutchtnge, eujira) A person may not kill a dog 
where leu yiolont measmw can be ubm for the attainment of a lawful obj( ct 
In Dantd v Jonn, tupra, a poison who laid poisoned meat in an inolosod garaon 
for the purpose of doetrojung and who theieoy destroyed a dog which tiespassed 
therein, was held not to have committed an offence under the section Such an act 
IB, it would seem, however, au offence within the Poisoned Flesh Prohibition 
Act, 1864 (27 A 28 Yiot o 1151, s 2 In Smtlh y Wxllum* (1892), SO J P 840, 
it was held (on the authority of Darnel y Jmm, supra) that a )>erson is entitled 
to shoot domestio fowls trespassing upon Ins sown Irad, aed tj eere, sue Aft/n v 
Iluichinge, aupra Any person who wilfully and unlawfully cduunisteis to or 
causes to be umuustei^ to or taken by any horse, cattle, or domesbo animal 
any poisonous or injuxioua drug or substance is liable (unleu some reasmiable 
cause or excuse is shown on w behalf), on summary conviction, to a fine or 
impnaonment (Druggmg of Animals Act, 1876 (39 Vlct c 13), a 1), this Act 
does not apply to the owner, or mrson acting under authority of the owner of 
the horse, cattle, or other animsl to which any drug of substance u administered 
(xbtd., a. 2), nor does Uie Act exempt a person from habibty to any greater or 
other pamshment under any other Agt or law, so that he be not punilmod more 
than once for the same offence {tbid , a. 3) See also title Aviuaia, Vol L, 
p 413 

(n) Malicious Damage Act, 1B61 (24 A 25 Viot. e 97), s. 42 As to setting 
fire to ships, see p 772, 

(o) Aship IS not oast away or destroyed which is only run aground or stranded 
on a roek and afterwardsjrot oB m suw oondituni as to be e^y refitted (J£ v. 

De Londo (1765), 2 East, r 0, 1098). A smell pleasurs boat(Mgnteeii feet long) 
is, it seems, a *'alup or veHsl'* within this ssohou (X. v. liowyer (18311 4 ' 
CAP 559) 

(p) Jhd , Penal Seentude Act, IMl (M A 65 TIot o. 09), s. 1 This offence 
IS not triable at quarter sosaona The same puialtryli pnmd^ (s 4 J) where 
the dutmotum is with mtont to prsjadioc the owim or nndCrwntor (see p. 772, 
cmie). 

(g) Mahdons Damage Act^ 1861 (24 A 25 Tlot. o. 97), s. 44, Penal Seryjtade 
Ac^ 1891 (54 A 56 Yi^ c. 6^, s 1 The offenos is at quarter a ia sion a ’ 

(r) liaheioas Damage Act^ 1801 (24 A 25 Viet. c. 97), s. 46 
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1588 Evor^one by statute («) commits a felony who unlawfully 
and raahciously damages otherwise than by file, gunpowder, or 
othoi explosive substance any ship or vessel, whether complete or 
in an unfinished state, with intent to destroy or render useless the 
same 

The punishment for this offence is penal servitude for not more 
than seven nor less than three years, or imprisonment with or 
without hai d laboui, and if the offender is a male under sixteen, 
a whipping (t) 

Everyone by statute (a) commits a felony who unlawfully masks, 
alters, or removes any light or signal or unlav fully exhibits any false 
light or signal \Mth intent to bring any ship, vessel, or boat into 
danger, or unlawfully and maliciously does anything tending to the 
immediate Iosh or destruction of any ship, vessel, or boat for which 
no punishment is otheiwise provided in the Malicious Damage 
Act, mi (b) 

The punishment for this offence is penal servitude for life or for 
not less than thiee >eai8, or impiisoument with or without hard 
labour, and if the ofiender is a male under sixteen, a whipping(c). 

1539 Evei>one by statute (tf) commits a felony who unlawfully 
and maliciously cuts away, casts adrift, removes, alters, defaces, 
BinliS, or destroy s or does any Oct with intent to cut away etc or in any 
other manner injures or conceals any boat, buoj, buoy rope, perch, 
or mark used or intended for the guidance of seamen or the purpose 
of navigation 

The punishment for this offence is penal servitude for not more 
than seven nor less than three years, or imprisonment with or 
without bard labour, and if the offender is a male under sixteen, 
with or without a whipping («) 

1540 Eveiyone by statute ( f) commits a felony who unlawfully 
and maliciously destroys any part of any ship or vessel in distress, or 
wrecked, stranded, or cast on shore, or any goods, merchandise, or 
articles of any Lind belonging to such ship or vessel 

The punishment for this offence is penal servitude for not more 
than foul teen nor less than three yeais, or impiisonment not 
exceeding tvso years, with or without hard labour (g) 


(a) Mahuous Damage Act, 1861 A 2a Vict c 67), a 46 
(1) /ftio.. Penal ber^itude Act, 1891 (54 & 56 Yitt c 69), a. 1 This offence 
u tiiable at quarter BeBsions 

(a) IIa1uuou8 Damage Act, 1861 (24 & 2a Viot c tST), e 47 
(h) 24 A 25 Vict c 97 

(e) JHd,» a 47, Penal Servitude Act^ 1891 (64 A 66 Yict o 69), a 1 Tkia 
offence ia not triable at quarter eesaiona 
/d) Malicious Damage Act, lS61j(24 A 26 Ylct a 97), a 48 
(e) Ibid.s Penal Servitude Act, 1998 (64 A 65 Yiot o. 69), a 1 The offence 
IS triable at quarter aeasiona 

(/) Malkaoua Damage Act, 1861 (24 ft 26 Yiot. c. 97), a 49 
(y) Ibtd ; Penal Servitude Act, U81 (64 ft 66 Yict o. 69), a 1 The 
offence la triable at quarter sessions Wilfiu damage to a ahm or her atorea or 
carge by a eeatoan la alao an offence under the Merchant Snipping Act, 1894 
(67 ft 68 Vict a 60), a. 226 (f) 
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Sttb-Sbct. le.— Tkreati to Burn etc Htntae. 

1541 . Any person h\ statute (h) is guilty of felony Rrbo sendB, 
deliTers, or utters, or directly or indirectly causes to be receivoa, 
knowing the contents thereof, any letter or writing tliteatening to 
burn or destroy any house, barn, or other building, or any tick or 
stack of gram, hay, or straw or other agricultural produce, or any 
grain, bay, or straw or other agricultural produce in or under any 
building, or any ship or vessel, or to kill, maim, or wound any cattle. 

The punishment for this offence is penal servitude for not more 
than ten nor less than three years, or imprisonment with or without 
hard labour, and if the offender is a male under sixteen, with or 
without a whipping (t) 

Sub Sect 17 —Mtecelfatieous 

1542 Everyone is by statute (A) guilty of a misdemeanour who 
unlawfully and maliciously commits to or on any real or ilbrsonal 
property (0 whatsoever any damage, injury, or spoil to an amount 
exceeding £5 (m) for which no punishment is speciiically provided 
by the Malicious Damage Act, IBdl (a) 

The punishment is imprisoumeut for two years with or without 
hard labour, or, if the offence be committed between 9pm and 
6 am, penal seivitude for not moro than live nor less than three 
years, or imprisonment for not moie than two years with or 
without hard labour (o) 


(A) Malicious Dama^ Act, 1861 (24 A 26 Virt o 97), s 60 The wording 
of this section makes the case of /t v //»// (1861), 5 Cox, C C 211, uiajtplicable 
now as an authority It is foi the jury to say, looking both at tho lotter itself 
and the situation of the jiarties, whi^tber a letter contains a threat (Ji v 7’y/er 
(18do), 1 Mood 0 C 428, if V Carrut/iere (1844), 1 Cox, C 0 1J8) But the 
judge may hold tliat there is no eyideute of a threat to g» to the jury (if y 
Carrathfrt, ewpra) 

(») Malicious Damage Act, 1861 (24 & 26 Vict c 97), s It) , Penal Servitude 
Act, 1891 (64 A 65 Vict c 69), s 1 Ihis ofTence is triable at quarter sessions 

fjfc) Malicious Damage Act, 1861 (24 A 2o Vict c 97), s 61 

(/) The words real or porsoiml pioport> mean (orpnieal, tangible, and visible 
property, they do not apply to incoqiorf al rights, such as a right of herbage 
(Lawa V Eltrtugham (1881), 6 Q n D 26<i), nor do they apply to products 
growing upon realty but not part of the realty itself, e g musiirooins (Uardnrr 
T Afan«6»v</ye(1887), 19 Q B D 217) but they apply to grass (Oa^^ford ▼ 
Chouler, [1898] 1 Q B 316) 

(m) here several articles are dansigfHl it is not necessary to allege in the 
indictment the value of each, but only that the amount of damage exrrods £6 
(R. T Thfman (1871), 12 Cox, C C 51. C C E.) 

(n) 24 A 25\ict c. 97 

(o) Ihul , 8 51, PenilServitude Art, 1891 (64 A 66 Vict c. 69), s 1 The 
offence u triable at quarter sessions If the damage does not amount to £6 and 
u comnutted either wilfully or maliciously, the offender may be tiied summarily 
and fined or impnsoned, m addition to being loqmred to make compensation 
as assessed by the justice (not exceeding £6) (t6id , s 52) A trespaNs on s^rt 
grass in the winter, made in the course of playing a game, hoe bMn held not to 
be wiUul (Eley v Lytle (1885), 60 J P 308), but trespass in long grass after 
warning, and couplM with a refusal to turn back, has been held to bo both wilful 
and mwcious (Gag/ord v Chouler, [18981 1 Q. B 316) It is not nsoeasaty to 
oonstitute an offence under the section that the act should be both wilful and 
nudiaous, it is sofficient that it should be either one or tbe other (see Ch^dfter v, 
Mttoehrtdge, eupra, per Smith, J , Bopet y KneU (1898), 19 Cox, 0 C 69, 
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1543 Any person statute (p) commits a misdemeanour who 
nMikes or manufactures, or knowingly has possession of, aaiy gun* 
p6wder or other explosive substance, or any dangerous or nouous 
thing, or aay machine, engine, instrument or thing with intent 
thereby to commit or enable another person to commit, any of the 
felonies specified in the Mahcious Damage Act, 1861 (q). 

The punishment for this offence is imprisonment for not more 
than two years, with or without bard labour, and if the offender is 
a malo under sixteen, a whipping (i) 


Sub Sxot 18 — Proceed%ngt under the Malteioui Damaje Act, 1861 

1644 In the case of every felony punishable under the Malicious 
Damage Act, 1861 (b), every principal in the second degree, and 
every accessory befoie the fact, is punishable in the same manner 
as the principal in the first degree, and every accessory after the 
fact IS'liable to im)>risonment not exceeding two years, with or 
without haid labour (t) 

1546 Any person who aids, abets, counsels, or procuiea the 
commission of any uiisdeineatiour punishable uiidei the Act may 
be proceeded against, indicted and punished as a principal 
Offendoi (a) 

1646 In any ludictmout for any offence under the Malicious 
Damage'Act, 18G1 ib), committed withm the jurisdiction of the 
Admiralty, or for being an accessory to such an offence, the venue 
in the margin of the indictment must be the same as if the offence 
had been committed in the place wheie the accused was appre¬ 
hended or 18 in custody, and the offence must bo a\ened to have 
been committed “ on the high seas ” (<) 


HitintHm y Jii>ne (1888), lb Cot, C C 4.17) Thoitfoio, in tlio tase of any auoh 
offeoio, it pi Opel ty has been wilfully daniagtMi, though nut mahciouBly, the 
offence has been committed Thus a milkman commits an offetice uuder this 
aootiOD who fraudulently damages milk bv dilutiug it w ith water with the mtention 
of increasing the qiiautitv of milk and putting the euiplus money into his own 
pocket {Buper y Knott (1808), 19 t'ox, U 0 b9) The cuuit in this case refused 
to follow linll V JtiehardBon (1889), 51 J P J-15, where it had been held that 
a milkman who after accidentally spilling some milk bad diluted the remainder 
to make up the full quantity, m ms master’s supposed muuest, was not guilty of 
wilfully or maliciously damaging the remainder, see also Hamilton y Bone, 
luprv, Benny V. Tkumta (187b), 2 Ex Ji 21 A person who wilfully or mah 
ciuusly commits any damage to any real or personal propoity, where the damage 
docs not exceed £5, and where no punishinout is pioyidod by the Malioioui 
Jlamase Aot, 1861 (21 <& 25 Ymt o 97), is punishable on summary conviction 
(ibid , Si 82, 83) n 

(p) Malicious Damage Aot, 1861 (24 A 25 Vict o 97), s 54 
g) 24 ft 28 Yiot c 97 

V) /M, • 84 Power le nven to a jusiioe upon reasonable causa assigned 
npan oath to issue a warrant for tbq seai^ of oertain speotiled places where the 
same may be suspected to be made, kept, or oamed (tbid, a 55) The offence 
w triable at maitor sessions 
s) 24ft28Tlct 0.97 

'i) Jhtd , a. 86 As to principals an4 aooessones, see p 247, onfe 
'») Ilnd 

ft 25 Taet c 97 

fe) IM , a. Tit As to the Admiralty junadiction, see p 273. anta. 
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1547 Any person convicted of any indictable misdemeanour, 
punishable under the Malicious Damage Act, 1861 (d), may, m 
addition to or in lieu of the punishment authorised thereunder, be 
fined and required to enter into his own recognisances; and to find 
sureties, both or either, for keeping the peace and being of good 
behaviour 

In the case of a felony he may be required to enter into his own 
recognisance and to find sureties, both or either, for keeping the 
peace m addition to any punishment authorised thereunder, but 
no person may be impiisoned under this clause for not finding 
sureties for more than one year (e), 

• Skot 6 —OffeneeB rclaUng to Game, 

1548 Certain statutory offences, punishable on indictment, have 
been created with regard to taking or killing game, hares, rabbits, 
and other wild animals, and with regard to trespassing in pursuit 
of gajne(f) 

(d) ‘M & 2i Viot 0 97 

(e) Jbtd , B 73 As to whipping of ofTondera, boo tbid , b 7fi, and p 411, ante. 
When a ppihon convicted of any ofFonco punishable upon summary convicbon 
by virtue of the MuIkioub Duinugo A<t, IbOl (U1 & 24 Vict c 97) hns paid thrf 
sum adjudged to bo jiaid togethei with ike ooRts under sncK oonviotion, or has 
received a k midsion of siitli penalty fiom tho Ciown or has suflered impnison 
ment lor noniiavmeni or the impiisonment awarded in the fimt lUHtuboH, he is 
to be releisod liom ill iuithei or other pioreedings for the same cause {ibtd , 
K 67), see Greases, Oiimiiial Law Consolidation Aotn, thid ed, 71 As to 
apprehenmou without warrant under tho Act, see p SO<*i, ante As to search 
wanantR m tho <a>e ut oiTence^i under the A<t, soe p itOl, antf 

t, f ' bee Night Poachmg Act, 182d (9 Gao 4, o 69), Night Poaching Act, 
1844 (7 A 8 Vict £ 39), Lar,en> Act, 1861 (24 A 25 Viot o %;, ss 12—17 
These offences are dealt with under liilo Gaup , see also title Akumais, YuI 1, 
p 371 
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CROPS AND GROWING PRODUCE. 

See Aobicul lu&k , LiandijOBD and Tenant , Uabb of Land. 


CROWN LANDS. 

See CuNSTXTUTioNAi. Law. 
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The English Story-Tellers 


o 


The ’Nineties and the New Century 

I 

F the work of the Enghsh shozt-stoiy writers' of the generation 
represented in this volume—^th^ fast of the authors was bom 
m 1859 , the latest in 1888 —^it can asshredly be said that it 
well upholds the standard both m invention in the story that is told 
and in the artistry that is evidenced in the telhng The generation is 
one that is of spiecial mterest m that it may be said to be that wluch 
represents, speaDking broadly, work produced dund^ the Opemng years 
of the twentieth century Some of the wnters, it is true, already 
established their reputations in the “ wonderful 'nineties ” of last 
century, when " The Yellow Book ” and other pubhcationa were giving 
a hlhp to the art of the short story, but some of those whose work is 
represented m this instalment of tl^ thousand of the best short stones 
of the world, were still at school when the present century began 
Their work m the short story, in its range and in its artistiy, will 
be found as variously attractive and as pleasing as that of their 
predecessors 

The duality of the work of Jeroftse Klapka Jerome (6 1859 )—the 
humorist who could mdulge m the farcical narrative of “ Three Men 
m a Boat,” and the sentimentalist who could devise the 
play of " The Passing of the Third Floor Back "—^is well 
shown m the tender romance of ‘ Portrait of a Lady ” 

With its touch of whimsical surpnse hjt the revelation of the portrait’s 
original, a revelation which is yet, we perfectly natural, the story is 
a particularly successful example of the contrast between the musings of 
the sentimentalist and the reality m which those musings take their nse 
” The Fall of Maung San,’” one of the ” Palace Tedes ” of Harold 
Fielding-Hall ( 1859 - 1917 ), is a striking example of the way 
in which some men' whof have earned on the work of the 
RnyMTc m distant parts; have been gifted with the power 
of depicting for stay-at-homes the psychology of the peoples among 
whom they have dwelt We tmd here that something of the magic 
VOL. IX B 
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of the Arabian Nights seems actually to have been expenenced by the 
writer who bad closely studied the people of Burma, and who gave us, 
m “ The Soul of a People " and other books, works of lastmg v^ue and 
of fascinating interest 


AS an intimate character>study there is something peculiarly 
impressive about the old shepherd as he is revealed in his wife^s 
simple narrative of “ The Death of Snarley Bob " by a wnter who won 
distinction as professor of philosophy as well as wnter of remarkable 
short stones His volume, ** Mad Shepherds," from which this story 
L. P J lu taken, is a strikingly on^nal and individual work In 
““ this gem of seemingly artless narration. Professor Lawrence 
Pearsall Jacks (6 i860) fixes &e old shepherd in our memory as a fine 
type of the strong, self-reliant man, whose hfe and religion have become 
so inextncdbly blent that he passes away in something of an ecstasy 
to go to the help of another Shepherd We proceed from a philosophicai 
observer's revelation of the unsophisticated to the record of a victim 
„ TO sophistication m Mrs W K Chfford’s strange account 

Clifford what went on " In the Heart of the Wood " Here a 

successful novehst, a skilled and cntical delmeator of modem 
hfe, develops m a stnkingly unconventional fashion the tragedy that 
overcomes a couple who have defied the conventions and figured m the 
divorce court 


Horace Annesley Vachcll {b 1861), traveller, novelist, and dramatist, 
has proved particularly successful in the presentation of character 
g ^ with a tou^ of oddity, and in " The Chameleon," the 

Vachell <iuaiities of which he bad given evidence, now in an account 
of life on the Pacific dope, now in a novel such as 
" Quinneys," are diown to capital advantage The central figure of 
the story is indeed a most engaging scamp, an adventurer with whom 
it IS impossible not to sympathise in the succ^sive stages of his most 
vanegated c.uccr, while the happy tnck by which he justifies his name 
is a thoroughly ingemous and ticklesome device If the story fails in 
any paiticul.ir it is only in so far as it leaves the reader wondenng 
wheuier the man of so many name-colours really did settle down with 
his fnend or only break out anew after an interval Mary 
c^ridge Coleridge {1861-1907) affords a sinking contrast with “ The 
King is Dead, Long Live the Kmg," a story which possesses 
the simple directness of a fairy-tale, though marked by touches of a 
qmet cjTiicism It is the death of a kmg, too, that inspired 
Kennedy Kenne<^ (6 1861) to his vivid re^sation of ‘*The 

King's Last Sadmg,” the passing of the pyre-ship bearing 
the body of the Vikmg Smerd, with its touch of romance A wnter 
who had won populanty by his reahstic rendenng in words of some of 
the sordid aspects of modem hfe proved m this story capable of visual¬ 
ising, and making his readers visuahse, a sinking episode from a 
legendary past 

" Vi hen the Door Opened— ? " by Sarah Grand {b 1861}, is a remark- 






’NINETIES AND NEW CENTURY 


able example of what may be summed up as the story without an end— 
the story ^at is which holds the reader entranced up to a 
certam point, and there breaks off, leaving him puzzled Q^mad 
by a perennial note of interrogation as to what happened 
next The story which follows is by a wnter who showed himself not 
only a naturalist with great gifts of hterary expression but also a 
charming master of fanciful romance and a gifted exponent of the art 
of the short story *' The Story of a Piebald Horse,” by ^ _ 

W H Hudson {b 1862}, is one of the impressions of South HodioB 
Amencan hfe m which the gifted naturalist has shown 
himself no less acute an observer of men than of the birds and other 
creatures of the wild of which he has written so revealingly in various 
volumes Though Eden PhiUpotts (6 1862) needed for his 
greatest efforts the full canvas of the novel, on which could 
be indicated the broad background of Dartmoor, m how 
excellent a fashion he could make use of the smaller space of the fiction 
“ lut-cat," is capitally exampled in ” The Skipper’s Bible,” where a 
tragic tale of the sea is rendered with great vigour 


T he qmet humour of Sir Anthony Hope Hawkins {b 1863), the 
sm^ng recogmlion of human weakness shown in many of his 
stones of contemporary hfe, are well illustrated by " Tlie Grey Frock,” 
where the vanity of woman and the egotism of man are 
played off cleverly against each other with a touch of kindly Hop*"***^ 
cymcism , while that neat mastery of the give-and-take of 
social talk wmch made “ The Dolly Dialogues ” one of the successes of 
its decade in the realms of hght literature, is well represented in ” A 
Liberal Education,” a happy example of the dehghtful inconsequence 
of the lady whose dialogues made her famous 

How thin is the partition that divides humour from tragedy may 
well be instanced m the work of W W Jacobs (i 1863), one of the chief 
masters of the humorous short story of his time—the story ^ 
in which drollery of character, situation, and dialogue are jncob* 
employed in combination to most diverting ends, he yet 
proved himself, m " The Monkey’s Paw,” also able to wnte in the 
authentic tragic vein withm the compass of the short story, to bring 
the eene withm the sphere of the solidities of Suburbia In ” An Odd 
Freak ” the same wnter is on ground that he had earher made peculi¬ 
arly his own Among wnters of the short story who won instant 
populanty m the 'nineties was Arthur Momson (b 1863), 
m whose “ Tales of Mean Streets ” some of the sordid 
aspects of London life were revealed with great skill 
That the wnter could toudi another note no less skilfully is well shown 
by *' Charlwood with a Number,” the story by which he is here repre¬ 
sented It IS a pleasant study of a zealous amateur astronomer who 
seeks to make his daily hfe run equably as the course of the stars which 
he observes by way of constant hobby 

As wnter of exciting novds of adventure with quahties that gnpped 
and held the willing reader, Max Pemberton (b 1863) has enjoyed 
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considerable popularity, and his gifts as narrator have been well shown 
m the art of the short story also " Joie-de-Loup is an 
PembfrtoB GLdxnirably rendered tale of the lost child, from an unaccus¬ 
tomed angle—that of the child itself—dimly remembering, 
and but half-consaously fumbhng after, something of an unrecaptur- 
able past Then, derehct m Pans, a chord of subconsaous memory is 
struck, and the boy makes, he knows not why, for the church where his 
mother had worshipped—where she is at the moment wor^ippmg 

P OET, cntic, and novehst, it was as revealer of the hfe of the 
Cornish coast places both of his own time and of the past, that 
“ Q " (Sir Arthur QuiUer-Couch, b 1863) early won admiration His 
, consummate skill in the artistry of the short story is well 
^ illustrated in the three examples here given “ RoU-Call 
of the Reef " has those quahties which imght well convert it mto a 
ventable legend of the coast with which it de^ (It may be compared, 
for contrast, with Major W P Drury's “The Passing of the Flagship," one 
of the later stones of this volume ) " Old .£son ” is a clever example 
of the seno-comic, and " The Small People ” a poignant presentation of 
the problem of country hopes choked and faded in the city air 


ttie problem ot country nopes cnoked and faded in the city air 

Israel Zangwill (6 1864) is a skilful practitioner of the art of short- 
story wntmg, and his volume of tales entitled, “ They That Walk in 
Darkness," is marked not only by powerful realisation in the 
opening story of all that is meant by the affliction of bhnd- 
ness, but also throughout by fine appreciation of the form 
and content of the short story The title-story of that collection by 
which he is here represented is extremely impressive in the way in which 
it reveals at once the character of the clever lad suddenly doomed to 
loss of si^ht, and that of the loving mother ready to catch at any straw 
of hope m the vain hope of a cure for him Something of the same 
theme is subjected to very different treatment m Edwin Pugh's " The 
Man Who Was Blmd " which appears later in this volume Another 
kind of sohtarmess, that which may fall upon an mdividual dwelling 
BMtriM ^ ® crowded city, is the theme cleverly presented in “ An 
Idyll of London," by Beatnce Harraaen {b 1864) In it 
a lonely old man who earns a precanous hving by copymg 
pictures at the National Gallery, finds somethmg of lovmg sympathy 
in his last hours from a young girl who is also lonely amid the crowd 
p, p . A more cheerful note is that struck by Barry Pam (6 1867), 
whose work has been largdy rendered m short stones of 
a humorous turn In “ The Kmdness of the Celestial" he teUs of 
a whmisical schoolboy who sets out to wm by ostentatious fandni^g 
a master who is ever too ready to reprimand him 

Among the novelists of Im time, who were not less suoce^ful as 
short-story wnters, Bernard Capes (1864-1918) was notable, espeaally 
with his “ Histoncal Vi^ettes," which rendered the true 
Capea atmosphere of history m a senes of pleasantly mvented 
stones " The Hero of Waterloo " is a capital instance. 


stones " The Hero of Waterloo 


mvented 
instance, 


it might be a tender reminiscence of the later years of George IIL. 
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recovered from some contemporary memoir Another wnter who 
may be regarded as scarcely less bnlhant a short-story 
wnter than as a novelist, is Robert Hichens (6 1864), 
whose “ Desert Air " shows how the very air which a man 
breathes, the environment m which he finds himself, may transform his 
nature from that which it has hitherto appeared to be to something 
entirely the reverse It is a study m the relation of environment to 
psychology which is, as it was designed to be, eerily impressive 

Leonara Memck’s (& 1864) stones of Pans hfe, whether in the form 
of the full-length novel or withm the exacting limits of the short story, 
are marked by consummate skill m the telhng, and have _ . 

gamed for him a high ixisition in the regard of his fellow- 
craftsmen In “ The Judgment of Pans ” he is pecuharly 
successful in giving at once the romantic atmosphere in which the two 
Parisian actors are wilhng to submit to the judgment of their feUow- 
atizens as to which is the better actor, and in compelhng behef m the 
way in which that judgment is gamed A fuU story, it reads and 
remams m the memory, compact, complete, and satisfying as a well- 
told anecdote 

A HIGH place among the wnters who have found the main source 
of their inspiration m the highways and byways of London, is 
occupied by Pett Ridge (6 1864), and more particularly among those 
who have humorously mterpreted that which they have __ 
observed " The Little Brown ’Bus " is but an account of a 
short 'bus j /umey m the East End of London, yet is the 
loumey so neatly rendered in words that the reader feels as though 
he himself had done the tnp through dockland in company with the 
free-and-easjy sailor who makes himself the dominating fi^re of the 
'bus-load of oassengers Quite of another kind is the tnp that we 
take with *' The Saloon Passenger," m the story by E W _ 
Homung (b 1866), a novehst of strong and varied gifts Homua* 
Here the journey is from Bntain to the Antipodes, and 
the passenger is a murderer who on setting out thinks himself free 
until the end of the voyage at least ^ Signals from a passmg ship 
leave him m doubt as to what his captain may have learnt, and the 
man’s thoughts and feelmgs, so markedly different from the easy 
manners which he has to mamtam towards all on board, are effectively 
and convmcmgly rendered 

Herbert George Wells (b 1866) has displayed versatility ahke in 
the manner and &e matter of his nction As novehst he tum^ from 
excursions mto a realm m which' saence and fancy com- « « • 
bined to produce marvels with an astonishing vensimilitude, “ ® 
to almost uncannily reahstic renderings of contemporary character 
and psychology In the art of the short story he displayed sometliing 
of the same mastery The two examples of his art which are mcluded 
m this collection well represent his gifts as a narrator In " The 
Stolra Bacillus ” we are made to feel horror at the idea of the Anar¬ 
chist’s theft of a tube of cholera bacilh, and yet to dehght m the 
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farcical pursuit, and to laugh at the ndiculous denouement In " The 
Magic Shop ” we find ourselves thoroughly under the spell of the 
gifted story-teller 


N ovelist and dramatist of great distinction, John Galsworthy 
(6 1867) IS also an able exponent of the ^ort story His 
abihty as a dehneator of character is stnkmgly exhibited m “A 
- . Portrait,” an amazingly successful example of the art 

Oaliworihy presenting an individual through the medium of 
words, and one that may incidentally be regarded as a 
staking reply to much of the sneenng cnticism directed agamst the 
** Victonans ” His dramatic episode of “ A Woman" is sharply, 
„ unforgettably viraetted As interpreter of the tragedy and 

QUcSiit comedy discernible to an acute observer among the folks 
of the Derbyshire Peakland distnct, R Murray Gilchnst 
(1868-1917) wrote capitally both in novels and in short stones His 
vivid human qualities are well displayed here m '* A StroUmg Player ” 
and ” The Gafftr’s Masterpiece,” both tense with restrained emotion, 
m the one instance that of a lonely bereaved couple, and m the other, 
that of a simple old countr3mian whose lovmgly-produced ” master¬ 
piece ” is wantonly destroyed 

Algernon Blackwood (0 1869) is an approved master of the weird 
and ^e wonderful, and especi^ly of such as may be revealed by 
. excursions over the borderland of ordinary psychology 

BiaokSwd Wells won much of his earher fame by the rendenng 
of marvels of scientific matenalisation, but Mr Blackwood 
has sought to penetrate and display mental m3rstenes The skill 
with which be can do so is well illustrated in the strange story of 
” Accessory Before the Fact,” with its uncomfortable trespassmg of 
one man upon another's peisonahty Hubert Crackan- 
So™?* thorpe (1870-96), within his short life, won prompt recog¬ 
nition as one of the notable waters of the closing decade 
of the nmeteenth century In a volume of " Vignettes ” he gave 
evidence of excellent craftsmanship m the art of the short story, and 
in ” Saint-P6,” by which he is here represented, we have a charac¬ 
teristic piece of ms careful work m the presentation of a tameless 
old French beggar Staking is the contrast between the 
careful etchmg shown in ” Saint-P6 ” and the broad effect 
produced m ” A Midmght Badal ” by HalliweU Sutchffe 
(6 1870) The romantic novelist of the Yorkshire moors is also 
narrator of gappmg short stoaes, and this tale of a strangely-arranged 
wedding to avert a family curse is an engagmg example of his art, 
vivid m its portrayal of the proud Scots fan^y forced by fate to an 
unbecomingly unconventional proceeding, and arresting m its sharp 
succession of remarkable, but seemmgly mevitable happemnp From 
romance of the eighteenth century, “ Escape," by Dorothea 
Conyers {b 1871), bangs us to the present day, and the 
^ problem that faces every perpetrator of a come against 
the laws of the land m which he hves—that of evading the con- 
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sequences of his cnme Crime and its detection have been much 
utilised by short--story wnters, though only occasionally have th^y 
been used greatly In this clever story the author is concerned witn 
the cnminad's almost frantic mental agitation over his escape Elabor¬ 
ately he " covers up his tracks ” and has practically escaped when, 
beheving himself discovered, he commits suicide, and only thus betrays 
himself An entertaining story is told by A J Dawson 
(ft 1872) in " Bill's Shore Job " wherem we find that the nawion 
genteel A B , though he has awakened the mtercst of the 
daughter of his ship's owner, finds the call of the sea stronger than 
that of possible romance 

A llegory, which is a somewhat uncommon note with later 
short-story wnters, is employed by J D Beresford (6 1873) 
in his account of “ The Little Town " wherem he tells how _ _ 
he found a strange place of entertainment named Kosmos, 
where the master of the puppets moved them about in a 
way that seemed to the spectators to be without beginning or end 
or purpose Though his best work has been done in the fuU-sized 
novel Mr Beresford in such stones as this shows himself well capable 
of effecting liis purpose within the more constncted limits of the short 
story Wnter of interesting novels m which London hfe 
and character have played an important part, Edwin 
Pugh (6 1874) IS a skilled master of narrative art, and his 
success in the short-story form is well indicated m the carefully rendered 
account of The Man Who Was Bhnd " Mr Zangwill, in the story 
of his which has already been commented on, has told the story of 
the bhnd Jewish lad who hails “ the healer " as he falls dead In 
Mr Pugh’s story we have a similar theme with something hke a reversal 
of the denouement Both wnters have been able to imagine them¬ 
selves mto the conditions of their subjects, the one with something 
of the sombre mtensity of hopelessness, the other with the sympathy 
which demands " a happy ending '' 

Although it IS as poet that John Masefield (& 1875) has won 
his widest fame, he had before doing so gained cordial appreciation 
as a wnter of short stones of the sea as well as of sea 
ballads, and with " A Taipauhn Muster " and other volumes 
had won a position among leading descnbers of the romance 
and reahty of life on the ocean wave In "The Yam of Happy 
Tack," taken from the volume named, he gives through the bps ot a 
Norwegian sailor a story that combmes fairyland and a simple moral 
m a fashion that is remimscent of that great master of story-telling, 
the Danish Hans Andersen Son of M £ Braddon, one of the most 
popular novelists of her time, W B Maxwell {b 1876) has _ 
himself taken a high place among wnters of fiction of the 
succeeding generation by his careful considerative novels of 
modem hfe As a short-stozy wnter he is here well represented by 
" Three—^Four—^Five I ” a delightful account of the ongin of a Suburban 
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family feud in the ^eat “ Sale " of ^ big drapery establishment It 
IS a heartily entertaining essay m social satire 

In ** The Rocker ” Oliver Omons gives a wonderful impession of 
the group about an old fann kitchen—the children playing about 
^ the aged aunt kmtting by the fireside, and the gipsy chair- 
mender and her babe The old aunt is the centm figure, 
and it IS her romance that is delicately, allusively sug¬ 
gested, thanks to the vision of the gipsy It is a rarely damty and 
touching piece of the romance of hfe unfulfilled, and well represents 
the work of a wnter whose novels ^d stones are all marked by 
a distinctive hterary quahty Altho^h he has also wntten notable 

_ ■ novels, it IS more especially as a short-story wnter that 

Olbboii Perceval Gibbon (6 1879I has won distinction, and 

from the pubhcation of ^'Vrouw Grobelaar’s Lading 
Cases " has continuously exercised the art of the short stoiy wij£ 
happy results His “ The Kmg of the Baboons ” is a very interesting 
tale of up-country Boer hfe, though the struggle between tiie setiJers 
and the creatures of the wild has an uncannily suggestive hint of the 
missing hnk of which much was heard m the days when Uie Dar- 
wiman theory was matter of everyday discussion The *' spectre 
ship" seems to belong to the old days of “ the wooden walls,** 
g^eons, and sea rovers, but in “ The Passing of the 
w p Dnu7 j^agship" Major W. P Drury gives us a new rendermg 
of the idea in these modem tunes of iron ships and electnc hght, and 
as has been suggested it will be found interestmg to compare his 
account of the vision that appeared before Pnvate Pagett of the 
Marines with " Q's " " Roll-Call of the Reef *' earher in the volume 
Among latter-day writers who, m the short story, have 
SAtH f mgemously exploited cnme, both in the dramatic and 
humorous«veins, Sax Rohmer has proved one of the 
most successful, and a representative example of his humorous work 
is the stoiy of “ Narky here given The ingenuous way in which 
the would-be burglar of a pawnbroker's premises seeks to fascmate the 
pawnbroker's daughter, and the mgemous way in which she manages 
so that he shall be hoist with his own petard, combme to make a 
thoroughly diverting story of Cockney low life. 

W. J. 
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M y work pressed upon me, but the louder it challenged me—such 
IS the heart of the timid fighter—the less stomach I felt for 
the contest I wrestled with it m my study, only to be dnven 
to my books I walked out to meet it m the streets, only to seek 
shelter from it m music-haU or theatre Thereupon it waxed im¬ 
portunate and overbearing, till the shadow of it darkened all my doings 
The thought of it sat beside me at the table, and spoilt my appetite 
The memory of it followed me abroad, and stood between me and my 
fnends, so that all talk died upon my hps, and I moved among men as 
one ghost-ndden 

Then the throbbing town, with its thousand distracting voices, 
grew maddemng to me I felt the need of converse with solitude, 
that master and teacher of all the arts, and I bethought me of the 
Yorkshire Wolds, where a man may walk all day, meeting no human 
creature, hearmg no voice but the curlew's cry, where, lying prone 
upon the sweet grass, he may feel the pulsation of the earth, travelling 
its eleven hundred miles a minute through the aether So one morning 
I bundled many things, some needful, more needless, into a bag, 
hurrying lest somebody or something should happen to stay me , and 
that mght I lay in a small northern town, that stands upon the borders 
of smokedom at the gate of the great moors, an^ at seven the next 
mommg I took my seat beside a one-eyed earner, behmd an anaent 
piebald mare The one-eyed earner cracked his whip, the piebald 
horse jogged forward, the nmeteenth ceptury, with its turmoil, fell 
away behind us. the distant hills, creepmg nearer, swallowed us up, 
and we became but a moving speck upon the face of the quiet earth 
Late m the afternoon we amved at a village, the memory of which 
had been growing m my mind It hes in the tnangle formed by the 
slopmg walls of three great fells , and not even the telegraph wire has 
reached it yet, to murmur to it whispers of the restless world—or had 
not at the tune of which I wnte Nought disturbs it save, once a day, 
the one-eyed earner—^if he and his piebald mare have not yet laid theu 
anaent bones to rest—^who, passmg through, leaves a few letters and 
parcels to be called for by the people of the scattered hill-farms round 
about It IS the meeting-place of two noisy brooks Through the ^eepy 
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days and the hushed nights, one beans them ever chattering to them¬ 
selves as children playmg alone some game of make-beheve Coming 
from their far-ofi homes among the hills, they mmgle their waters here, 
and journey on m company, and then their converse is more serious, as 
becomes those who have joined hands and are movmg onward towards 
life together Later they reach sad, weary towns, black beneath a 
never-hfted pall of smoke, where day and mght the clang of iron 
drowns all human voices, where the children play with ashes, where 
the men and women have dull, patient faces , and so on, muddy and 
stained, to the deep sea that ceaselessly calls to them Here, however, 
their waters are fresh and clear, and their passing makes the only stir 
that the valley has ever known Surely, of all peaceful places, this 
was the one where a tired worker might find strength 

My one-eyed friend had suggested I should seek lodgmgs at the house 
of one Mistress Cholmondley, a widow lady, who resided with her only 
daughter m the whitewashed cottage that is the last house m the 
village, if you take the road that leads over Coll Fell 

“ Tha' can see th’ house from here, by reason o’ its standing so high 
above t'others,” said the earner, pointing with his whip “ It’s theer 
or nowhere, aw’m thinking, for folks don’t often coom seeking lodgmgs 
m these parts " 

The tiny dwelhng, half smothered m June roses, looked idyUic, 
and, after a lunch of bread and cheese at the httle inn, I made my way 
to it by the path that passes through the churchyard I had conjured 
up the vision of a stout, pleasant, comfort-radiating woman, assisted 
by some bnght, fresh girl, whose rosy cheeks and sunburnt hands 
would help me banish from my mmd all clogging recollections of the 
town , and hopeful, 1 pushed back the half-opened door and entered 

The cottage was furnished with a taste that surprised me, but m 
themselves my hosts disappomted me My busthng, comely housewife 
turned out a wizened, blear-eyed dame All day long she dozed m 
her big chair, or crouched with shrivelled hands spread out before the 
fire My dream of wmsome maidenhood vanish^ before the reahty 
of a weaiy-lookmg, sharp-featured woman of between forty and fifty 
Perhaps there had been a time when the listless eyes had sparkled wi^ 
roguidi merriment, when the shnveUed, tight-drawn hps had pouted 
temptmgly, but spmsterhood does not sweeten the jmces of a woman, 
and strong country air, though, hke old ale, it is good when taken 
occasionally, dulls the brain if hved upon A narrow, umnterestmg 
woman 1 fqund her. troubled with a shyness that sat ludicrously noon 
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her age, and that yet failed to save her from the landlady's customary 
faihng of loquaaty concermng " better days," together with an irritating, 
if harmless, affectation of youthfulness 

All other details were, however, most satisfactory, and at the 
window commanding the road that leads through the valley towards 
the distant world, I settled down to face my work 

But the spint of mdustry, once driven forth, returns with coy steps 
1 wrote for perhaps an hour, and then throwing down my halting pen, 
I looked about the room, seeking distraction A Chippendale bookcase 
stood against the wall and 1 strolled over to it The key was in the 
lock, and opemng its glass doors, I examined the well-fflled shelves 
Ihey held a curious collection miscellanies vnth quaint, glazed 
bindings, novels, and poems, whose authors I had never heard of, 
old magazines long dead, their very names forgotten , “ keepsakes " 
and annuals, redolent of an age of vastly pretty sentiments and lavender- 
coloured silks On the top sheU, however, was a volume of Keats, 
wedged between a number of the Evangelical Rambler and Young's 
Night Thoughts, and standmg on tip-toe, I sought to draw it from its 
place The book was jammed so tightly that my efforts brought two 
or three otheT-- tumbhng about me, covenng me with a cloud of fine 
dust, and to my feet there fell, with a rattle of glass and metal, a 
small miniature painting, framed m black wood 

I picked it up, and, takmg it to the window, examined it It was 
the picture of a young girl, dressed m the fashion of thirty years ago— 
I mean thirty years ago then 1 fear it must be nearer fifty, speaking 
as from now—when our grandmothers wore corkscrew curls, and low- 
cut bodices that one wonders how they kept from dipping down The 
face was beautiful, not merely with the coirventional beauty of tiresome 
regulanty and impossible colourmg such as one finds m all mimatures, 
but wuth soul behmd the soft deep eyes As I gazed, the sweet bps 
seemed to laugh at me, and yet there lurked a sadness in the smile, as 
though the artist, in some rare moment, had seen the coming shadow of 
hfe across the sunshine of the face Even my small knowledge of Art 
told me that the work was clever, and I wondered why it should have 
lam so long neglected, when as a mere ornament it was valuable It 
must have been placed in the bookcase years ago by some one, and 
forgotten 

I replaced it among its dusty compamons, and sat down once more 
to my work But between me and the fading hght came the face of the 
immature, and would not be banished. Wherever I turned it looked 
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out at me from the shadows I am not naturally fanaful, and the work 
I was engaged upon, the wntmg of a faracal comedy, was not of the 
kmd to exate the dreamy »de of a man's nature 1 grew angry with 
myself, and made a further effort to fix my mind upon the paper m 
front of me But my thoughts refused to return from their wandenngs. 
Once, glancing back over my shoulder, I could have sworn 1 saw the 
original of the picture sitting in the big chintz-covered chair m the fax 
comer It was dressed m a faded hlac frock, trimmed with some old 
lace, and I could not help noticing the beauty of the folded hands, 
though m the portrait only the head and shoulders had been drawn 

Next morning I had forgotten the incident, but with the lighting 
of the lamp the memory of it awoke withm me, and my interest grew 
so strong that agam I took the miniature from its hiding-place and 
looked at it 

And then the knowledge suddenly came to me that I knew the face 
Where had I seen her, and when ? I had met her and spokm to her 
The picture smiled at me, as if rall3nng me on my forgetfulness I put 
It back upon its shelf, and sat racking my brains, trying to recollect, 
we had met somewhere—^in the country—a long time ago, and had 
talked of commonplace things To the vision of her clung the scent 
of roses and the murmunng voices of haymakers Why had I never 
seen her again ? Why had she passed so completely out of my mind ? 

My landlady entered to lay my supper, and 1 questioned her, 
assuming a careless tone Reason with or laugh at m3^elf as I would, 
this shadowy memory was becommg a romance to me It was as 
though I were talking of some loved, dead fnend, even to speak of 
whom to commonplace people was a sacrilege I did not want the 
woman to question me m return 

*' Oh, yes,” answered my landlady Ladies had often lodged with 
her Sometimes people stayed the whole summer, wandenng about 
the woock and fells, but to her thinking the great hills were lonesome. 
Some of her lodgers had been young ladies, but she could not remember 
any of them having impressed her with their beauty But then it 
was said women were never a judge of other women They had come 
and gone Few had ever returned, and fresh faces drove out the 
old ” You have been letting lodgmgs for a long time ? ” I asked 
” I suppose it could be fifteen—twenty years ago that strangers to 
you hv«i m this room ? " 

” Longer than that,” she said qmetly, droppmg for the moment aU 
affectatioo. *' We came here from the farm when my father died. 
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He had had losses, and there was but httle left That is twenty-seven 
years ago now ” 

I hastened to dose t^e conversation, feanng long-winded recollec¬ 
tions of “ better days ” I have heard such so often from one landlady 
and another I had not learnt much Who was the original of the 
miniature, how it came to be lying forgotten in the dusty bookcase were 
still mystenes , and with a strange perversity I could not have explained 
to myself, I shrank from putting a direct question 

So two days more passed by My work took gradually a firmer 
gnp upon my nund, and the face of the mimature visited me less often 
But m the everung of the third day, which was a Sunday, a cunous 
thmg happened 

1 was returning from a stroll, and dusk was falling as I reached the 
cottage I had been thinking of my farce, and I was laughing to myself 
at a situation that seemed to me comical, when, piassing the window 
of my room, I saw looking out the sweet, fair face that had become 
so famihar to me It stood close to the latticed panes, a shm, girhsh 
figure, clad m the old-fashioned hlac-coloured frock m which 1 had 
imagined it on the first mght of my arrival, the beautiful hands clasped 
across the breast, as then they had been folded on the lap Her eyes 
were gazing down the road that passes through the village and goes 
south , but they seemed to be dreammg, not seeing, and the sadness 
in them struck upon one almost as a cry I was close to the wmdow, 
but the hedge screened me, and I remained watching, until, after a 
minute I suppose, though it appeared longer, the figure drew back mto 
the darkness of the room and disappeared 

I entered, but the room was empty I called, but no one answered 
The uncomfortable suggestion took hold oime that I must be growing 
a httle crazy All that had gone before I could explain to myself 
as o. mere tram of thought, but this time it had come to me suddenly 
—umnvited, while my thoughts had been busy elsewhere This 
thing had appeared not to my bram but to my senses I am jiot a 
behever m ghosts, but 1 am m the halluanations of a weak mind, 
and my own explanation was m consequence not very satisfactory 
to myself 

1 tned to dismiss the inadent, but it would not leave me , and later 
that same evemng, somethmg else occurred that fixed it still dearer 
in my thoughts 1 had taken out two or three books at random with 
which to amuse myself, and tummg over the leaves of one of them, 
a volume of verses, by some obscure poet, I found its sentimental 
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passages much scored and commented upon m pencil, as was common 
fifty years ago—as may be common now, for your Fleet Street cyme 
has not altered the world and its ways to qmte the extent that he 
imagmes 

One poem m particular had evidently appealed greatly to the 
reader's sympathies It was the old, old story of the gallant who woos 
and ndes away, leaving the maiden to weep The poetry was poor, 
and at another time its conventionahty would have excited only my 
ndicule But, readmg it in conjunction with the quaint, naive notes 
scattered about its margins, I felt no mchnation to jeer These 
hackneyed stones that we laugh at are deep profundities to the many 
who find in them some shadow of their own sorrows, and she—for it 
was a woman's handwnting—to whom this book belonged had loved 
its tnte verses, because m them she had read her own heart. This, I 
told myself, was her story also , a common enough story m hfe as m 
hterature , but novel to those who live it 

There was no reason for my connecting her with the onginal of the 
miniature, except perhaps a subtle relationship between the thin nervous 
handwntmg and the mobile features , yet I felt mstinctively they were 
one and the same, and that I was tracing, Unk by Imk, the history of 
my forgotten friend 

I felt urged to probe further, and next monung, while my landlady 
was clearing away my breakfast things, I fenced round the subject once 
agam " By the way," I said, " while I think of it, if I leave any 
books or papers here behind me, send them on at once I have a knack 
of doing tliai sort of thing I suppose," I added, " your lodgers often 
do leave some of their belongin|^ behind them " 

It sounded to myself a clumsy ruse I wondered if she would 
suspect what was behind it 

*' Not often," she answered , " never, that I can remember, except 
m the case of one poor lady, who died here " 

I glanced up quickly " In this room ^ ” I asked 
My landlady seemed troubled at my tone " Well, not exactly m 
tills very room We earned her upstairs, but she died immediately 
She was dying when she came here I should not have taken her m 
had I known So many people are prejudiced against a house where 
death has occurred, as if there were any where it had not It was not 
quite fair to us " 

I did not speak for a wjhile, and the rattle of the plates and kmvea 
contmued undisturbed. 
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" What did she leave here ? ’* I asked at length 
*' Oh, Just a few books and photographs, and such-hke small thuigs 
that people bring with them to lodgmgs,” was the reply “ Her people 
promised to send for them, but they never did, and I suppose I forgot 
thcip They were not of any value ” 

The woman turned as she was leavmg the room It won't drive 
you away, sir, I hope, what I have told you,” she said " It all 
happened a long while ago " 

“ Of course not,” I answered " It interested me, that was all ” 
And the woman went out, dosmg the door behind her 

So here was the explanation, if I chose to accept it I sat long that 
morning, wondering to myself whether thmgs I had learnt to laugh at 
could be after all reahties And a day or two afterwards I made a 
discovery that confirmed all my vague surmises 

Rummaging through this same dusty bookcase, I found m one of 
the ill-fitting drawers, beneath a heap of tom and tumbled books, a 
diary, belongmg to the 'fifties, stuffed with many letters and shapeless 
flowers, pressed between stained pages, and there—^for the wnter of 
stones, tempted by human documents, is weak—m fiided ink, brown 
and withered hke the flowers, I read the story I already knew 

Such a very old story it was, and so conventional He was an 
artist—was ever story of this type wntten where the hero was not an 
artist ? They had been children together, loving each other without 
knowing it, till one day it was revealed to them Here is the entry 
** May i8th I do not know what to say, or how to begin Chns 
loves me I have been pra3ang to God to make me worthy of him, and 
dancmg round the room in my bare feet for fear of waking them below 
He kissed my hands and clasped them round his neck, saying they were 
beautiful as the hands of a goddess, and he knelt and kissed them again. 
I am holding them before me and ki^ng tb^ m3rself I am glad thc^ 
are so beautiful O God, why are you so good to me ? Help me to be 
a tme wife to him Help me that I may never give him an instant’s 
pam I Oh, that 1 had more power of loving, that I might love him 
better,”—and thus foolish thoughts for many pages, but foohsh 
thoughts of the kmd that has kept this worn old world, hanging for so 
many ages m space, from turning sour 

Later, m February, there is another entry that carries on the 
story 

” Chns left this mommg He put a little packet into my hwds at 
the last moment, sa3rmg it was the most prcaous thing he possessed, 
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and that when I looked at it I 'Wat to think of him who loved it Of 
course I guessed what it was, but open it till 1 was alone m 

my room It is the picture of m3^self tnOThe has been so secret about, 
but oh, so beautiful 1 wonder if I am really as beautifu^as this But 
I wish he had not made me look so sad 1 am kissing the httle hps I 
love them, because he loved to kiss then^ O sweetheart 1 it will be 
long before you kiss them again Of course, it was right for Jpm to go, 
and I am glad he has been able to mans^e it He could nOT study 
properly m this qmet country place, ai^ tlow he wiU be able to go to 
Pans and Rome and he will be great Even the stupid people here see 
how clever he is But, oh, it will be so long before 1 see him again, my 
love 1 my king I " 

With each letter that comes from him, similar foohsh rhapsodies are 
wntten down, but these letters of his, I gather, as 1 turn the pages, 
grow after a while colder and fewer, and a chill fear that dare not be 
pcimed creeps m among the words 

“ March I2th Six weeks and no letter from Chns , and oh dear I 
1 am so hungry for one, for the last I have almost kissed to pieces I 
suppose he will wnte more often ^hen he gets to London He is 
working hard, I kndw, and it is selfish of me to expect him to wnte 
more often , but I would sit up all night for a week rather than miss 
wnting to him I suppose men are not hke that O God, help me— 
help me, whatever happens I How foolish I am to-mght I He was 
always careless 1 will puiff^ him for it when he comes back, but not 
very much " Truly enough a conventional story 

Letters do come from him after that, but apparently they are less 
and less satisfactory, for the diary grows angry and bitter, and the faded 
wnting IS blotted at times with tears Then towards the end of 
another year there comes this entry, wntten m a hand of strange 
neatness and preasion 

“ It is all over now I am glad it is finished 1 have wntten to him, 
givmg him up 1 have told him I have ceased to care for him, and that 
It IS better we should both be free It is best that way He would 
have had to ask me to release him, and that would have given him pam 
He was always gentle Now he will be able to marry her with an easy 
consaence, and he need never know what I have suffered She is 
more fitted for him than I am 1 hope he will be happy 1 think I 
have done the nght thing ” 

A few Unes follow, left blank, and then the wnting is resumed, but 
in a stronger, more vehement hand. ** Why do 1 he to myself ? I 
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hate her I I would kill her if I could I hope she will make him 
wretched, and that he will come to hate her as I do, and that she 
will die! Why did I let them potsuade me to send that lying letter ? 
He wilt show It to she w|{l see through it and laugh at 

me I could have helfl him to his promise, he could not have got 
out of it '* * 

“ What do I caj|i i&bout dignity, and womanhness, and nght, and 
all the rest of the canting words I I want him I want his kisses, and 
his arms about me He is mine 1 He loved me once I I have only 
given him up because I thought it a fine thing to play the saint It is 
only an acted he 1 would rather be evil, and he loved me Why do 
I deceive myself ? 1 want him I care for nothing else at the bottom 

of my heart—his love, his kisses ! ” And towards the end “ My God, 
what am I saying ? Have I no shame, no strength ? O God, help me 1 ” 
And there the diary closes 

I looked among the letters, l3ang between the pages of the book 
Most of them were signed simply “ Chns ” or “ Christopher ” But 
one gave his name in full, and it was a name I know well as Uiat of a 
famous man, whose hand I have often shaken 1 thought of his hard- 
featured, handsome wife, and of his great chill place, half house, half 
exhibition, in Kensington, filled constantly with its smart, chattenng 
set, among whom he seemed always to be the uninvited guest, of his 
weary face and bitter tongue And thmking thus, there rose up before 
me the sweet, sad face of the woman of the miniature, and, meeting her 
eyes, as she smiled at me from out of the shadows, I looked at her my 
wonder 

I took the miniature from its shelf There would be no harm now 
in learning her name So I stood with it in my hand till a httle later 
my landlady entered to lay the cloth 

" I tumbled this out of your bookcase," I said, *' in reaching down 
some books It is some one I know—some one I have met, but I 
cannot thmk where Do you know who it is ? " 

The woman took it from my hand, and a faint flush crossed her 
withered face " I had lost it," she answered " I never thought of 
looking there It’s a portrait of myself, painted years ago, by a fnend " 
I looked from her to the miniature, as she stood among the shadows, 
with the lamplight falling on her face, and saw her jierhaps for the first 
time 

“ How stupid of me,” I answered. " Yts, I sec the hkencss now." 
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T he chief Minister wants to see your Majesty/’ said Maung 
San 

“ Very well,” said the King, “ tell him to come to the 
audience at twelve o'clock ” 

” But he says it is an urgent and a pnvate matter, your Majesty ” 
” Humph 1 ” said the King He was engaged eating mangoes with 
his chief Queen He had only got as far as number fifteen, and he did 
not hkc being disturbed ” Can't he wait ^ ” 

” He sa5rs the matter cannot possibly wait ” 

The King rose with a resigned air 

” There is no peace in this Palace Always there is business One 
cannot even eat half a mango without bemg disturbed Bnng him to 
the fountain room ” 

Mating San went out, and the King washed his hands and hps care¬ 
fully out of a golden ewer held by a maid of honour 

” What do you suppose he wants to see you for m such a hurry ? ” 
asked the chief Queen 

" Can’t say,” answered the Kmg, drying his fingers on a silk napkm 
” But very likely there is no money m the treasury Diamonds are 
so expensive ” Here he glanced at a diamond wreath the Queen wore 
m her hair ” 1 daresay the cook can’t get any money to buy us 
dmner ” 

The Queen laughed, and the King went out 

He found the Mimster m the fountain room alone Maung San 
stood by the door, discreetly out of earshot 

” Now,” said the King, when the Minister had fimshed his ob^sances, 
** what IS this all about ? ” 

” It IS a senous matter, your Majesty,” said the Munster. 

*' A rebellion ^ ” asked the King 

The Mmister raised his hands m deprecation " A rebelhon, when 
all the people love your Majesty above even their own fathers ? Such 
a thing is mcredible ” 

i8 
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** Then a disaster on the frontier ^ " 

** Your Majesty has such able officers that a disaster is impossible 
The army is even now aiyiexing vast regions to the Empire *' 

“ Then what is it ?/* said the King 

" It IS about your Majesty’s younger brother," answered the 
Miraster 

The Kmg was reheved " Ah, indeed," he said, sitting back more 
comfortably " About a Pnnce Which Pnnce ? " 

“ The Kawhn Pnnce, your Majesty " 

“ To be sure, the Kawhn Pnnce And a girl, I suppose Who is 
it now ? Last time it was a secretary’s daughter Probably this time 
it IS a Mimster’s wife ’’ 

The chief Minister shook his head " Much worse than that, your 
Majesty " 

“ Not one of the Queens I ” ejaculated the King, agitated 

" Worse even than that, your Majesty," and the old man wagged 
his head sorrowfully 

“ Worse than tliat ? ’’ shouted the King " Great pagodas, what 
do you mean ? Is he going to elope with his aunt, or with the centre 
tower of the Palace, or with the Incomparable Pagoda ? Who is it ? ’’ 

** She IS a giavedigger's daughter," replied the Minister 

The King leant back aghast " Just say that again, will you ? " 
he stammered 

" She is a gravedigger's daughter, your Majesty She hves with 
her father, near Mandalay Hill, where the cemetery is She is very 
beautiful, more beautiful, they say, than any lady in the Palace All 
the aty has heard of her For weeks past our young men have gone 
to watch and see her draw water from the well in the evening The 
aty raves about her ’’ 

The King meditated for a moment " Clearly this is an impossible 
thing,” he said , “ a gravedigger’s daughter I None of my race could 
so demean himself To make our family akin to a gravedigger’s 
family, one of hereditary slaves I No, it is quite incredible You 
have been deceived " 

But the Minister was not to be so browbeaten " Alas, it is too 
true, your Majesty Your brother, the Pnnce, has been watched 
Thnce has he gone to the well on following evenings He shows him¬ 
self quite openly there I have heard that he mtends to carry her off" 

" When ? ” asked the King 
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“ Soon, your Majesty ” 

He must be prevented I wll arrest him," said the King Then 
he leant back and tapped the arm of his golden chair " But no, 
after all, it is impossible Have you seen the girl ? " 

" No, your Majesty " 

" But they say she is very beautiful ” 

" So they say,” answered the Mimster 
" What do they say she is like ? " 

" She is tall, your Majesty " 

The King nodded 
" And slender " 

" They should be slender," added the King 
" And has long hair " 

" Curly ? " asked the King with a frown 

" No, your Majesty, they say it is straight, and falls far below her 
knees As dark as mght they call it Her eyes are large and dark 
too, and her brows are low and straight " 

" That sounds well,” said the King " What colour is she ? " 

" She is dark, your Majesty Her skin is dark and soft and very 
lustrous, shining like satin The young men Uke that Tliey say that 

girls with dark skins-” 

" It IS quite true,” murmured the King absently 
" But she IS a gravedigger’s daughter," said his Mimster sharply 
" Ah, ah,” said the King, rousing up " Oh, of course, yes, 
a gravedigger's daughter Totally impossible 1 shudder to think 
of it ” 

The Mimster said he shuddered too 

Maung San wondered why the room shook so much 

" Is it public yet ? ” asked the King 

" No, your Majesty But one or two have lecogmsed him at the 
well They will not teU ” 

” Let us be careful,” said the King, ” and not do anjdhmg 
humedly ” He meditated again for a tune " You don’t suppose 
the Pnnee will do anythmg to-day ? ” he asked at last 
” I thmk not,” answered the Mimster 
” Nor to-morrow ? ” 

” Not for a day or two probably,” answered the Minister 
” Then we have a httle tune You see, it would not do to be 
premature To take sudden action would create almost as much 
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scandal as if it was all true Let us hope it is false 1 will try and 
detain the Pnnce at the Palace during the evenings Do you keep a 
watch upon the girl and report " 

*' The King's commands shall be obeyed,” said the Minister 
” And,” added the King as the Mimster was leaving, ” just one 
thing Do you think the girl can really be so beautiful ? ” 

” It seems impossible,” said the Minister 

” There are so many beautiful women in the Palace,” added the 
King . ” if she is more beautiful than they, she is indeed a wonder I 
sliould hke to be certain ” 

” 1 might go and see her and report to your Majesty,” suggested 
the Mmister doubtfully 

” Do so,” said the King " I would hke to know If she is as 
beautiful as is reported, she is more dangerous than a conflagration. 
We must guard our young men Could you report, say, to-morrow ? ” 
" I will do my best,” said the Minister 

That evening and the next there was added to the spectators at 
the well an old man soberly clad He did not join any of the groups 
there, but remained hidden behind a tree He seemed to be enjoying 
himself, nevertheless, for he watched the people with interest Two 
days later tlie King had his report 

” You say she is only fairly good-looking,” asked the King 
” That IS all, your Majesty A good-looking countiy girl ” 

” How about the eyes ? ” 

“ They are but medium-sized ” 

” And her figure ? ” 

** Stumpy," said the Minister, " thickset like village girls " 

*' Oh I ” said the Kmg 

” Her hair,” continued the Minister, ” is curly and short, and her 
hrjids are big " 

" And her skm ? ” 

” It IS fair and rather duU-mloured ” 

fir 

The King pondered " It is somewhat remarkable that the young 
men should run alter a damsel hke that, isn’t it ? ” he said 

“ Well,” adnutted the Minister, ” she is a httle pretty, no doubt 
But It 15 a whim Really she cannot compare with any of the ladies 
of the Court ” 

” You say, however,” said the Kmg, ” that the Pnnce is smitten 
with her ” 
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" It IS SO, your Majesty,” answered the Minister 
“ And he does stiU go to the well ” 

" He still goes, your Majesty Possibly he may be bewitdied If 
I miglit suggest, it would be as well to send for the Pnnee and warn 
him severely not to go agam He is disgraang himself ” 

" Do you think he would obey ? ” said the Kmg 
" AU people obey your Majesty," answered the courteous Minister 
” But, in case of doubt, the Pnnee might be bamshed for a time 
Indeed, that would, no doubt, be the best, as he is bewitched ’’ 

“ I will consider it,” said the King 

Now the King was a wise man, and when the Minister had left him 
he considered deeply ” I should hke to know,” he said to himself, 
" how it is that, while all other people find the girl a marvel of beauty, 
my Minister finds her plain Also, why he is so anxious to have the 
Pnnee banished If she is so plain, why the anxiety ? ” The more 
the King considered the more it seemed as if there was something he 
did not understand behind it all ” Perhaps the old man saw the 
wrong girl,” he thought ” No, that explanation would not do 
Perhaps the Pnnee bnbed him to say she was plain No, that wouldn’t 
do either, for the Minister wanted the Pnnee banished There was 
some mystery ” 

" Well,” thought the King, ” there is but one way I will go and 
look for myself Ihere are no eyes hke one's own for seeing ” He 
looked m one of the mirrors and smiled Yes, his eyes were clear 
enough—those of a young man still Fifty Queens told him so every 
day, but, after all, a mirror is more tnitliful than any number of 
Queens 

That evemng the King shpped quietly out of the Palace It was 
given out as usual that he had a toothache and was not to be disturbed. 
Chitside, by the monastery, he found his faithful attendant Maung San 
and two pomes The Kmg mounted one and they rode off 

It was not far to the gravediggers’ quarter, and the King and his 
attendant soon arrived there They were, of course, qmetly dressed, 
so as to attract no attention 

" We will tie up our pomes m that grove,” said the King 
So they rode up to the grove, but when they came there they 
discovered that they were not the first arrivals Two other pomes 
were tethered there, pomes with handsome saddles and trappings 
” This won’t do,” said the King, ” we must try another place.” 
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But in the next grove it was the same , there were two pomes also 
tethered, very fine ponies The King looked at them cunously. 
This IS remarkable," he said 

They rode on to a third grove, which was luckily untenanted Here 
they left their pomes m care of a schoolboy, whom they called from 
a neighbounng monastery, and walked on towards the well It was 
nearly sunset when they amved 

*' Be careful," said the King, " I do not want to be seen " 

They took up their position behind the fragments of a small pagoda 
that had fallen down m an earthquake It was conveniently situated, 
not too near the well, so that others would be hkely to use it, but near 
enough to the path to enable them to see very clearly who passed 
*' Have you seen this girl ? " asked the King 
" I have, your Majesty," replied the attendant, smiling 
" Then you can pomt her out to me when she comes," said the King 
" She cannot be mistaken," said the attendant 
" So beautiful as that ? " said tlie King 
Maung San laughed 

Presently the girl came down the path The sun was just settmg, 
and a enmsen glow ht up all the open way It gave to her a grace 
and a glory greater than had ever been hers She seemed to the King 
a dream of love passing across the world 

The King gasped His head peered from behind the pagoda , his 
eyes followed her as she went " O Lord ! " said the King 

When she came to the well she was hidden by the crowd of girls 
there drawing water, but still the King peered 

" Your Majesty's head," suggested the attendant 
" What ^ " asked the King angnly 

“ It might be seen, and I thought-" 

" You are right,” said the Kmg, drawing it in 

'* She really is beautiful," he said presently to the attendant 

" She is, your Majesty ” 

" More beautiful than any of the ladies in the Palace," continued 
the Kmg enthusiastically 

Maung San preserved a Judiaous silence 

" If she were dressed up properly,” added the King, '* she would 
be marvellous—a real Queen " 

" But ^e IS a grave^gger’s daughter," suggested the attendant 
** Alas! so she is," sighed the King 
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The girls at the well laughed and talked Their babble came up 
to where the King sat waitmg for the gravedigger's daughter to return. 
“ Did you notice her hair ? ” asked the Kmg 
** I did, your Majesty ” 

** No curl about that, I think ? ” 

None,” rephed the attendant 

I wish I had that old Minister here,” muttered the King ** He 
ought to be beheaded ” 

" Your Majesty I ” 

What ? ” 

** That old Minister You wished he were here Well, he is here, 
I thmk ” 

” How ? ” demanded the King, aghast 

" Here Behind that tree over there," rephed the attendant, nod¬ 
ding to a big mango across the path " If that wasn’t his old grey head 
sticking out when the girl went by 1 am greatly mistaken " 

The King was perturbed 
" Did he see me, do you think ? ” 

” I do not think so,” said the attendant ” But I can easily call 
him ” 

“ On no account whatever,” said the King, sitting down 
The sun set m great splendour across the far-off hills, the heavens 
ht into wonders of blue and green and cnmson, dim shadows began 
to gather under the trees 

” That gill IS a long tune,” said the King 

*' I beg your Majesty's pardon,” said the attendant 

** What ? ” said the King 

•* There is not only the Minister here, but some one else too ” 

” Who ? ” 

** One of the Pnnces, I thmk There, by the monastery gate.” 
The King looked out 
“ It seems to be he,” said the King 

The Prince walked slowly along the path, followed by one of his 
men He did not seem to be afraid of being recognised , possibly he 
did not by now care very much if he was Over ^s shoulder he con¬ 
sulted with his man 

The Kmg crouched back behind the pagoda wall 
” I tell you I am sure it was he,” said the Prmce angrily ” I saw 
his stupid old grey head. What do you suppose he has come for ? ” 
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" To spy on your Highness," suggested the follower 
" To spy on the girl, more hke,” said the Pnnce ** Oh, those old 

men 1 I tell you-” 

The Pnnce broke off suddenly 
" And there was some one else, too.” 

" Who ? " asked the follower 

” Well, I am not sure," said the Pnnce, " but I saw some one 
loafing along, and I am sure 1 knew his walk Another Minister, 1 
guess Shocking old men ! " 

" Here is the girl coming,” said the follower. 

The Pnnce moved off the path and came very near where the King 
was hiding Fortunately there was a low bnck wall between them 
" Don't breathe,” whispered the King to Maung San 
The girl came up the path, her jar upon her head, swinging along 
proudly The evening was very hot and she had been bathing at the 
well Her hair hung behind her in a great long mass, conung below 
her hips, and the wet garment clung to her limbs She was superb 
Beneath the thin doth the Pnnce marked the undulations of her 
figure, the curves of her bosom, the grace and hvehness of her 
movements 

“ Y <u are fifty times a Queen,” he murmured as she passed 
The King, crouching behind the wall, could see nothing 
" Well,” said the Pnnce, “ let us be off now and make arrangements 
What time would be the best ? ” 

“ I should suggest midnight,” said the follower 
" What I and give those old Ministers time to snatch her off before! 
No fear In an hour ” 

” It will hardly be dark,” suggested his follower 
" So much the better,” said the Pnnce " I do not want to run 
any nsk ” 

The King rose from his seat on the ground and peered out after 
the girl But he was too late, she was gone. Then he turned round 
and looked at Maung San 

“ What IS to be done ? ” he said 

” The Prmce will carry her off in an hour,” said Maung San. 

” The Pnnce must not carry her off at all,” said the King. 

** Shall I go for assistance ? ” asked Maung San 
The King pondered 

” No I it would be too late Go at once to the headman and tell 
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him that a high officer is waitmg here with orders to take the girl away. 
The headman and the girl and her father must be brought h^ now. 
I will wait for you " 

“ What offiaal shall I say ? " asked Maung San 
** You can say the chief Mmister,” rephed the King " It cannot 
hurt his reputation, anyhow *' 

** When we get her what are we to do with her, your Majesty ? ” 
asked Maung San curiously 

** I will consider that while you are away,” said the King severely 
The King sat down to consider The hght was wamng now, and 
the stars were coming out The girls grew fewer and fewer until the 
path was almost deserted From the monastery near by the gongs 
began to nng 

” It is a difficult busmess,” said the Kmg to himself ” She is far 
too pretty to hurt ” 

Then he considered more and more deeply A thought seemed to 
enter his head to be dismissed with decision The Queens would go 
mad Fifty mad Queens " No 1 it could not be done,” he muttered 
sadly, “ even though I am King ” 

The dusk grew deeper The path was deserted It must be nearly 
an hour since Maung San went away, and the King grew anxious He 
peered out over the wall At last he saw them coming 
" Where is the girl's father ? ” asked the Kmg 
” We could not find him,” answered Maung San, " and this head¬ 
man has given no end of trouble He wouldn't beheve me I nearly 
had to kill him Fortunately a man came up who knew me ” 

” He shall be executed to-morrow,” said the King 
The headman threw himself upon the ground ” Mercy, mercy,” 
he said 

” Now come on,” said the Kmg, " you go m front with the girl 
I will come behmd her Do not try to run away,” he added to her 
” I won't," said the girl 

” By the by,” said tiie Kmg aside to Maung San, ” that man m 
the village knew you Did he know me ? ” 

" He knew you were the chief Mmister,” rephed Maung San 
“ Oh I aU right,” said the Kmg 

Then they started First Maung San, then the girl, then the Kmg 
with his eyes glued upon her 

The Kmg turned a moment to say to the headman, “ You’ll be 
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executed to-morrow/' and they went on The pom^ were still m the 
grove, and they went m that direction first 

" Don’t be frightened,” the Kmg said to the girl “ We won’t hurt 
you Only do not try to run away ” 

There was a tremendous outbreak m the village behind, men 
shouting, women shnekmg 

" Where is he ^ ” a voice cned, and there was a babel of rephes. 
The Kmg glanced at Maung San and they humed on They did not 
go down the path but across a field towards a plantation They were, 
however, too late A horseman gallopmg down the path saw them and 
gave a yell They were pursued In a moment they were overtaken 
and surrounded 

The Prmce jumped down from his pony and came up to them 
” You wicked man,” he said, addressing his elder brother, ” you 
wanted my girl I saw you near the well this evemng Who are 
you, anyhow ^ ” 

The Kmg did not answer, and the Prmce went up and peered into 
his face 

” Oh, good Lord I ” he said, recoilmg 

The Kmg was a tnfle embarrassed ” If you sent away your men 
it would b'* better,” he said 

” Go away,” roared the Pnnce " Go right home Don't stay a 

moment, or-” But his men had fled 

” You see,” said the Kmg scornfully to the Pnnce, “ what your 
wicked doings have obhged me to You were about to take this girl, 
the gravedigger’s daughter, as your mistress Think of the scandal I 

had to save you from, and so-” 

“ You ran away with her yourself It was very good of you,” 
murmured the Prmce 

” I was about to send her nght away from here, with Maung San,” 
said the Kmg 

” With Maung San ? ” asked the Pnnce 
" With me ? ” 

” With you,” said the Kmg to Maung San 
** I am deeply grateful,” said the Pnnce 
“ So am I,” said Maung San. 

" You both should be,” said the Kmg 

** You will take her,” said the Kmg to Maung San, ” to your house 
in the aty, and thence to the steamer One sails for Lower Burma 
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to-morrow mormng You will see her to the frontier I will send you 
money to your house to give her It is a pity her father is not with her " 
We will try to get along without him/’ said Maung San 
“ We will/’ said the girl 
" Then you will return and report ” 

“ Of course, your Majesty," said Maung San 
" And if you ever return,” said the King to the girl, ” you will be 
executed What is that clattenng ? ” 

And indeed there was a clattenng A man was galloping down 
upon them fast, followed by two others He rode recklessly 
” Now who should this be ? ” said the Kmg 
The horseman rode up to them and then leapt from his pony to 
seize the girl 

" That girl is mine,” said he 

” No,” said the King , ” on the contrary, she's mme ” 

" Or mine,” said the Pnnee 
” I think mine,” said Maung San meditatively 
The girl said nothing, she smiled 

The newcomer, angry at this opposition, came pressing forward 
'* Who are you ? ” he said 
" I am the Pnnee,” said the Prince 
" And I am tlie King ” 

” And you are the Minister,” added Maung San 
The Mimster fell flat upon his face 

" I came,” he said, ” to take away the girl so that the Pnnee should 
be saved There was no time to consult your Majesty,” said he 
” Certainly, I understand,” said the King with a smile 
” But His Majesty was before you,” said the Pnnee 
” There was no time to consult you,” said the King, echoing the 
Minister's words 

The Kmg and the Pnnee and the Minister went home together to 
the Palace Maung San escorted the girl to his own house m the aty. 

Among the fashionable amvals at Prome about ten days later were 
a wealthy Mandalay merchant and his most beautiful wife He gave 
out that he had come down to trade m elephants He seemed to have 
plenty of money, and some even declared that he was of consequence, 
for they had seen him m the Palace, they thought His name was 
Maung San As to his wife, ^e was the daughter of a country farmer. 
They were a great success wherever they went 
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THE DEATH OF SNARLEY BOB 

“ TK ”1" E'D a rough tongue, sir, but he'd a good ’eart,” said the widow 
I—I of Snarley Bob " Oh, sir, but he were a wonderful man, 

were my master Ineverknowedonehkehim—no, nor never 
*eard o' one I didn't think on it while he were hving, but now he's 
gone I know what I've lost That clever 1 Why, he often used to say 
to me, ‘ Polly, there ain't a bit of blessed owt as I couldn't do, if I 
tned' And it were true, sir And him nothing but a shepherd all 
his hfe, and never earned more'n eighteen shillin' a week takin' it all 
the year round And us wi' a family of thirteen children, without 
buiyin' one on 'em, and all mamed and doin' well And only one 
fault, sir, and that not so bad as it is in some He would have his drop 
of dnnk—^that is, whenever he could get it Not that he spent his 
wages on it, except now and then after the children was growed up 
But you see, sir, he was that amusin' in his talk, and folks used to treat 
him 

“ Well, sir, it was last Saturday fortnight, as I was tcllm' you, he 
come home for the last time I can see 'im now, ]ust as he come 
staggenn' in at that door I thought when I saw him that he'd had a 
drop o’ dnnk, though he’d not been 'avin' any for a long time So 
I sez to myself,' I'd better make 'im a cup o' tea,' and I begins puttin' 
the kettle on the fire * What are you doin’ ? ' he sez * I'm goin’ to 
give you a cup o' tea,' I sez, ‘ it’ll do ypr good ' ' No, it won't,' he 
sez, * I’ve done wi' cups o’ tea m this world * ' Why,' I sez, ‘ what 
rubbish 1 'Ere, sit yer down, and let me pull yer boots off' * You 
can puU 'em off,' he sez, ‘ but ye'll never see me put 'em on again ' 

" I could see by this that it wasn't drmk, besides I couldn'jt smell 
any So I gets 'im mto his chair and begins pullm' his boots off 
* What makes you talk like that ? ' I sez ' You knows as you was ever 
so much better last mght. When you've had yer mediane you’ll be 
all nght' He said nowt for a time, but just sat, tremblm' and shivenn' 
m his chair. So I sez, ' Hadn't you better 'ave the doctor ? ' ' It's 
no good,’ he s^, ' I’m come 'cnne for the last time It'll be good-bye 
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this time, missis ’ " Not it,’ I sez , ’ you’ve got many years to hve 
yet Why, wot's to make yer die ? ’ ' It’s my ’eart,’ he sez, * it’s 
all flip-floppin' about inside me, and gurghn' hke a stuck pig It’s wore 
out, and I keep gettin’ that faint ’ ’ Oh,’ I sez,' cheer up , when you’ve 
'ad a cup o’ tea you’ll fed better ', but I’d hardly got the words out 
o’ my mouth before he were gone in a dead famt 

" We got ’im to bed between the three on us, and, my word, it were 
a job gettin’ 'im up them narrer stairs I As soon as we’d made 'im 
comfortable, he sez to me, ‘ Wot I told yer’s comm' to-mght, Polly 
They’ve been a-callin’ on me all day I see ’em and ’ear ’em, too 
Loud as loud Plain as plain ’ ' Who’s been calhn’ yer ? ’ I sez 
‘ The messengers o’ death,’ he sez , ‘ and they’re m this room, four on 
'em, now I can ’ear ’em movin’ and talkin’ to one another ’ ‘ Oh,’ 
I sez, ' it’s all fancy What you ’ear is me and Mrs Rowe You he 
quiet and go to sleep, and you’ll be better m the mornm' ’ He only 
shook his ’ead and said, ' I can ’ear ’em ’ 

“ Well, I suppose it was about ’alf a’ hour after this when Mrs 
Rowe sez to me,' He looks hke gom’ to sleep now, Mrs Dellanow, so I 
think I’ll go 'ome and get my master ’is supper ’, and she was just 
gom' down the stairs when all of a sudden he starts up m bed and sez, 
‘ Do you ’ear that whistle blowm’ «’ ’ * No,’ I sez, ‘ you’ve been 
dreamm’ There isn't nobody whistlin’ at this time o' night ’ * Yes, 
he sez, ' there is, and it blowed three times There’s thousands and 
thousands of sheep, and a tall shepherd whistlin’ to his dog But he’s 
got no dog, and it’s me he's whistlin’ for ’ 

*’ Now,’Sir, you must understand that my ’usband'when he was with 
the sheep used to work his dog wi’ whisthn instead of shoutin’ to it as 
most shepherds do You can see his whistle hangm’ on that nad— 
that’s where he hung it 'isself for twenty-five years You see, he was 
kmd o’ superstitious and used to say it was bad luck to keep yer whistle 
m yer po<n£et when you went to bed So he always hung it on that nail > 
the last thing at mght 

" ' Why,’ I sez, tryin’ to humour 'im, ’ it’s his dog he's whisthn’ for, 
not you His dog’s someiiidiere where you can’t see it He doesn’t 
want you You he back agam, and go to sleep ’ ' No, no,' sez he, 

‘ there’s no dog, and the sheep's runnm' eveiywhere, thousands on ’em 
It’s me he’s whisthn’ for, and we must whistle back to say I’m comm’ 
Fetch It down from the nail, Polly There he is agam I He’s the tallest 
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shepherd 1 ever saw He's one of them four that was in4he room just 
now Whistle back, Polly, and the|l it'll be nght' And so be 
kep' on, again and again 

" Mrs Rowe, who'd come mto the room, said to me, ‘ If I was you, 
Mrs Dellanow, I'd fetch the whistle and blow^t It’ll quiet 'im, and 
then p’raps he’ll go to sleep ’ 

" You can understand, sir, that I was that upset I didn’t know what 
I was domg But when he kep' on calhn' and beseechm' I thought I’d 
better do as Mrs Rowe recommended So I went down and took the 
whistle from that nail—the same where you see it hangin’ now When 
I got back I couldn't somehow bring myself to do it, so I gives it to 'im 
to blow 'isself But, oh dear, to see the poor thing trying to put it 
to his mouth it a’most broke my heart So I took it from 'im, 
and blowed it myself three times as he wanted me To think o’ me 
standin' by my own 'usband's dyin'-bed and blowm’ a, whistle 1 

" When I’d done, he says, ‘ That’s all nght, he knows I’m comm’ 
now But it’ll take a long time to gather all them sheep ’ 

’* For a bit he was quite stiU, and both me and Mrs Rowe sat 
watchin’, when, all of a sudden, he starts up again and sez, ' Listen, 
he’s goin’ to blow again ’ Well, sir, I dare say you won’t beheve what 
I’m going to t»>ll yer, but it’s as true as I’m standm’ 'ere He’d hardly 
got the words out of his mouth when I hears a whistle blown three 
times—^leastways I thought I did—as it might be coming from the top 
of that 'ill you see over there There weren’t no other sounds, for it 
was as still a night as could be But there was some one whistling, and 
Mrs Rowe 'eard^ too If you don’t beheve me, you can ask her I 
nearly dropped oft the floor, and I knew from that minute that my 
'usband was gomg to die 

» 

’’ You see, sir, my ’usband was never what you might call a rehgious 
man He were more of a readm’ man, my 'usband was—papers and 
books and all sorts o’ things—^more’n was good for 'im, I often used to 
say You can see a lot on on that httle shelf If it hadn’t been 
that they kep’ 'im out o’ the Nag’s Head I’d ha’ burned some on 'em, 
that I would, and I often told 'im so He kQOwed a wonderful lot about 
the stars, my 'usband did Why, he’d often sit m his chair outside that 
door, smokin’ his pipe and watchin’ 'em for hours together 

" One day there was a great man came down to give a lecture on the 
stars m C- , and a g^tleman as knowed my 'usband’s tastes paid 
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his fare and gave 'im a ticket for the lecture When he came 'ome he 
was that exated I thought he'd go out o' his mind He seemed as 
though he could think of nothing else for weeks, and it wasn’t till he 
began to ha' bad luck wi’ the ewes as he was able to shake it off He 
was alius lookin' in the paper to see if the gentleman as give the lecture 
was comm' agam His name was Sir Robert Ball I dare say you’ve 
heard on ’im 

“ He used to spend all his Sundays readin’ about stars No. sir. 
he 'adn't been inside the church for years ‘ Church is for folks as 
knows nowt about the stars,’ he used to say ' Sir Robert Ball’s my 
parson ’ One night when he was sittin' outside the door, 1 sez,' Why 
don’t you come in and get yer supper ? It's getting cold ' ‘ Let it get 
cold,’ he sez , ' I’m not comm* m till the moon's nz It’s as good as 
a drop o’ dnnk to see it ’ 

" P’raps he told yer all about that time when he was took up wi* 
spintualism He'd met a man m the pubhc-'ouse who’d 'eard his tadk 
and put ’im up to it They got 'im to go to a meetm’ i’ the next village, 
and made 'im believe as he was a medium Well, there never was such 
goin’s-on as we 'ad wi’ ’im for months He’d sit up 'alf the mght, 
bumpin' the table and tan-rannm’ wi’ an old bucket till 1 was a’most 
scared out o' my life But that winter he was nearly earned off wi' 
the New Mony, and when he got better he said he wasn’t goin' to touch 
the spints no more ' There’s summat m it,’ he sez , ' but there's 
more in the stars ’ And from that day I never 'eard 'im so much 
as talk about spints, and you may be sure I didn't remind ’im 
on ’em 

“ You must ha’ often 'eard 'im talk about the stars, sir Well, I 
suppose them things makes no difference to a’ eddicated gentleman 
hke you But poor folks, I sez, has no business to meddle wi’ 'em 
All about worlds and worlds doatm' on nothin’ till you got fair lost 
Folks as find them things out ought to keep 'em quiet, that’s wot 1 
sez Why, I’ve 'eard 'im talk till I was that mazed that 1 couldn’t 
'a said my prayers , no, not if I'd tned ever so 

• « • 

“ Yes, sir, it were a strange thmg that when my ’usband come to die 
his mind seemed to hang on his whistle more’n a’most anything else 
He kep’ taUon’ about it all night, and sayin' the taU shepherd was 
answeiin’ back, though 1 never 'eard nothm’ myself, save that one time 
I told yer of. 
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It’s queer he don’t talk about the stars,’ sez Mrs Rowe to me 

* He will do before he’s done, you see if tie doesn’t,’ I sez 

” Well, about three o’clock I see a change in his face and knowed 
as the end wasn’t far off So I puts my arm round his old neck, and I 
sez, ‘ Bob, my dear, are you prepared to meet your Maker ? * * Oh 1 
I’m all nght,’ he sez quite sensible , * don’t you bother your head about 
that' ' Don’t you think you'd better let me send for the parson ? ’ 
I sez ‘ No,’ he sez , * but you could send for Sir Robert Ball—^if you 
only knew where to find lum ’ ‘ But,’ I sez, ‘ wouldn’t you hke some¬ 
body to pray with yer > Sir Robert Ball's no good for that ’ ’ He’s 
as good as anybody else,’ he sez ' Besides, what's the use of pra 3 nn’ 
now ? It's all over ’ ‘ It might do yer good,’ I sez ‘ It's too late,’ 
he sez,' and I don’t want it It isn’t no Maker I’m goin’ to—I'm goin’ 
to the stars ’ * Oh,’ I sez, * you’re dreamm’ again ’ ‘ No, I’m not,’ 
he sez ‘ Didn’t I tell yer tliey’d been a-calhn’ on me all day ? I 
don’t mean the stars, but them as lives in ’em ’ 

” No, sir, he wasn’t wandenn’ then ‘ I wish the children was ’ere,’ 
he sez , * but you couldn’t get ’em all m this httle room My eye, 
what a lot we've 'ad ! And all hvm’ And there’s Tom got seven 
of 'is own ’ And a lot more hke that, but I was so upset and ciym’ 
that I can’t remembei half on it 

“ About four o'clock he seemed to rally a bit and asked me to put 
my arm round him and hft him up So I raises him, hke, on the pillow 
and gives him a sup o’ water ‘ What day o’ the week is it ?’ he sez 
’ Sunday momm’,’ I sez ‘ That’s my day for the stars,’ he sez, and a 
smile come over his face, as were beautiful to see . No, sir, he 
weren’t a smihn' man, as a rule—he alius got too much on his mind— 
and a lot o’ pain to bear too, sir Oh, dear me 1 Well, as I was 
a-sayin’, he were as glad as glad when* he heard it were Sunday 
‘ "SMiat’s o’clock ? ’ he sez * Just struck four by the church clock,’ 
I sez * Then the dawn must be breakin',' he sez , ‘ look out o’ the 
wmder, there’s a good lass, and tell me if the sky’s clear, and if you can 
see the momm’ star in the south-east' So I goes to the winder and 
tells him as how the sky were clear and the mormn’ star shimii’ won¬ 
derful * Ah, she’s a beauty,’ he sez, ’ and as bright as she were 
milhons o’ years ago I ’ 

" After a bit he sez, ‘ Take yer arm off, Polly, and lay me on my 
nght side ’ When me and Mrs Rowe ’ad turned 'im round he sez, 

* You can fetch the old Bible and read a bit if you hke ’ * What shall 
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I read ? ' I sez, when Mrs Rowe had fetched it, for I wouldn’t leave 
'rni for a minute^ ‘ Read about the Woman m Adultery,’ he sez 
* Oh,’ I sez, ' that’ll do you no good You don’t want to 'ear about 
them things now ’ ' Yes,* he sez,' I do It’s the best bit m the book 
But if you can't find it, the Box o’ Hointment’Il do as well' ' What 
can he mean ^ ' 1 sez ' He means about them two women as come 
to our Lord,' sez Mrs Rowe ‘ 'Ere, I’ll find ’em ’ So I give the 
Bible to Mrs Rowe and lets her read both of the bits he wanted 

“ While Mrs Rowe was readin’ he lay as still as still, but his eyes 
were that bright it a’most scared me to see ’em When she’d done, 
he said never a word, but lay on 'is side, wi’ ’is ’ead turned a bit round, 
starm’ at the wmdow * I’m sure he sees sumraat,’ sez Mrs Rowe to 
me ‘ I wonder wot it is,* I sez * P’raps it’s our Lord come to fetch 
'im,’ she sez ' I’ve 'card o’ such tilings * 

" He must ha* lay hke that for ten minutes, breathin’ big breaths 
as though he were gom’ to sleep Then I sees ’is hps movin’, and I 
*ad to bend my 'ead down to ’ear what he were sayin’ ' He's a-blowm* 
again It’s the tall shepherd—'im as wrote on the ground—and he’s 
got no dog, and ’is sheep’s scatterin' It’s me he wants Fetch the 
old whistle, Polly, and blow back I want 'im to know I’m comm’ ’ 

“ He kcp' repeatin' it, till 'is breath went I got Mrs Rowe to blow 
the whistle, but he didn’t 'ear it, and it made no difference And so, 
poor thing, he just gave one Lig sigh and he were gone,” 
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THE HEART OF THE WOOD 

I 

I T was all the mother’s fault, every oil^ said that, bfit m London 
people are forgotten so quickly that three months aft^r the divorce 
no one said anj^ing Yet even for the mother tl^re w«re ex¬ 
tenuating arcumstances Nina was beautiful, and naturally Lady 
Leabndge thought she might do better than marry an actor Acker^ey 
was a gentleman, had been in the Hussars—a crack regiment, but 
couldn't afford to keep it up, chucked it, and went on the stage. He 
was extremely good-looking, and had a cunously magnetic manner 
AD the town went to see him, and agreed that he couldn't act a bit, 
but he was dehghtful to listen to and to look at, or to invite to Sunday 
luncheons and late evemng parties Women feU in love with him in 
rows, but never dreamt of wanting to marry him, or of expecting him 
to marry them And it was obvious that matnmony was the last thing 
he contemplated tDl he met Nina Leabndge 

She was a taU white-faced girl of twenty, with a beautiful mouth, 
strange blue eyes, and quantities of dark hair with a cnnk in it Her 
mouth seemed made for smiles, and her eyes for tragedy The com¬ 
bination haunted Ackersley for three days, then he saw her again— 
at Lady Dolche’s, on Sunday, at tea-time He thought afterwards 
that he must have known she was coming, for he looked across the 
tea-table at the Louis-Seize clock on the mantelpiece—it said twenty 
to five He waited impatiently for the quarter , as the minute-hand 
pointed to it the door opened and she entered The rest followed. 
A* the end of a fortnight they were engaged on the quiet, for the girl 
knew her mother so did Ackersley, though he had only had the 
pleasure of her acquaintance for a week 

Lady Leabndge grasped the situation as soon as she gained an 
umntemipted view of it. but she said nothmg and was much too 
clever to appear suspiaous She contnved to let Ackersley know, in 
quite a casual way, that Nina had expensive habits and not a penny 
of her own This had no effect She explained to Nma, also m quite 
a casual way—or she hoped so—that actors were nobodies, and that, 
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no matter how fascmatmg Ackersley might be, men m his profession 
were never faithful long to any one woman Nina explained that tune 
had changed the soa^ position of the actor, and that many some¬ 
bodies'* were on the stage Then, being a fool, though a sweet one, 
she added, vdiemently, *' As for his not being faithful, why, mother ! 
what matters is to be loved with all the heart and soul of the man you 
love, and whether it lasts for a long time or a short time, it is a woman's 
crown, and a glonous one, even if it is followed by a martyrdom ” 

Lady Leabndge laughed, and told her that this was poetic rubbish 
But she saw that the matter was serious, so she developed S 3 nnptoms 
of something, she was not quite certain what, that served as an excuse 
to carry her girl off to Hortiburg There, without any scruple, and 
with the help of her maid, she pocketed the letters and telegrams on 
both sides, and wrote Ackerslcy a few lines, m which she said that her 
daughter had confided m her, and begged her to put an end to the 
foohsh entanglement Nina, she added, was full of charming dreams, 
of which he had been one—she had had many Ackersley was funous , 
and having just one set belief regarding wom«i, cursed Nina with all 
his heart^—as he did himself later But his passion for her developed 
into something that swept him off his feet, and made him almost 
incoherent, so that his manager wonderlbd if he were taking to dnnk, 
and whether the undemtudy could be trusted with his part if he failed 
to turn up any evening 

At Homburg Lady Leabndge added dangerous symptoms to her 
unknown complaint and threatened to die Sie managed to be 
pathetic, yet not to keep her bed, declared that she felt stifled indoors, 
and went out in a bath-chair Nina stood or walked by the chair, 
lookmg more beautiful than ever, the other sex wandered by, and 
at the end of a fortnight—even Lad}' Leabndge never knew how it was 
managed—she was engaged to a dyspeptic Marquis of forty-nine A 
speaal hcence made everything safe, at St James’s, Piccadilly, the 
morning after their return to England The hurry was accounted for 
by the fact that Lord Barkston had arranged to start on a yachting 
tour, which was adroitly turned mto a honeymoon 

Ackersley threw up his engagement and went to Alaska When 
he rrtumed he took a London theatre, posed as an actor-manner, 
and ran a piece that every one said was rubbish, but went m crowds 
to see, smee he kept the leading part for himself When he had made 
enough money, he suddenly reappeared m London drawmg-rooms, and 
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hunted round them for Nina He soon met her, older by two years, 
bored, miserable, desperate The inevitable explanation followed 
He counted his gains, studied a Continental Bradshaw, flew about in 
hansoms, and even went to tea with women—who found hun more 
adorable than ever But it was a significant thing that, though Lord 
Barkston went out of his way to show him avihties, Ackersley never 
once entered the house in Grosvenor Gardens all his interviews with 
Nma occurred elsewhere “ There are some things even a scoundrel 
doesn't do, unless he is a cad as well,” he thought, as he walked awa> 
from the door one afternoon 

A month later London was edified with the news of an elope¬ 
ment, and Lord Barkston was seeking his revenge with Sir Franas 
Jeune 

Ackersley married her as soon as the decree was made absolute 
He considered it a concession to the people who couldn’t stick to each 
other without taking oaths and signing names , but there was nothing 
he wouldn’t have done for Nina And, after all, a woman likes to have 
her marnage hues, even if they only come from a Registrar’s Office, 
and she is desenbed as divorced in them After the marnage they 
disappeared completely, wandered about the earth under another name, 
and felt, for the first year or two at any rate, as if they had filched the 
ground on which they walked from heaven, and established a squatter’s 
neiliJtoit 


Five 3 ^ars later it occurred to Algernon Gill—thirty-four and in 
the Treasury—that it would be amusing to buy a bit of land and build 
a red bnck cottage on it The difficulty was to find a place Some 
one told him of Cheverley, on the Rickmans worth hne, less than an 
hour from London, no residents to worry him, nice village, an inn 
tiidt had good stabhng, woods and low hills beyond But he forgot 
all about it, till one afternoon he drove past the Baker Street Station 


He ^d two mmutes later was on the platform Ihe 

started in¥qudlle4of^ hour 


train 


country-sidic,FB9|^,inn^ and shnte places of which he could not even 
see th^ggHtmes/aMd on){|i^l|4a rush to Cheverley A quiet little station, 

had been dropped out of a dream from which the 
tlhpijior three^ were visible had hardly awakened Gill stood 
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outside and hesitated To the nght was a green lane—possibly the 
short way to the village half a mile beyond, to the left a winding 
road, evidently the long way No , a jogging cart some way off, 
coming nearer, but that was all, save the nsing distance He felt a 
httle puzzled , then bethought him that a whisky and soda would be 
the nght thing There was a refreshment-room at the station, he 
wheeled round and entered it A long, bare counter at one end , at 
the other, seated by a marble table, an old man, with a violin-case and 
harp in a green baize bag set down beside him Wliile the young lady 
was getting the whisky, the joggmg cart from the distance amved 
Some one entered and went up to the fiddler 

" Sorry to be late Are you ready ^ ’’ 

“-Quite ready, sir ” The musician struggled to his feeble 
feet Gill put down his whisky, a vision of boyhood rose before 
his eyes He turned and saw Ackersley The two men looked at 
each other for a moment half in doubt, then each stretched out 
a hand 

“ By Jove I ”—the old magnetic quality came into the voice— 
“ this IS luck, never thought to see you again How did you get 
here ? “ 

“ How did you ? “ Gill asked, when he had explamcd himself, 
" and where are you ? “ 

“ Three nules off, isolated httle place, thirty acres, mostly wood 

Come and see it ? The trap’s here-’’ Ackersley stopped and 

coughed 

Gill saw hmi plainly as they went out to the open, and was startled 
" You are ill, old chap,” he said “ What's the matter ? ” 

“ Not much at the present moment The de\Tl has been hacking 
at me, but I shall be even with him soon ’’ 

He laughed, and Gill felt that if a dozen women had run away 
with him they would have been justified The trap—it might have 
belonged to a grocer in its better days—was shabby, the cob a roarer, 
the harness a thing of knots and patches 

'* Not much to look at, is it ? “ Ackersley said " Now then, 
Liggm! “ The fiddler scrambled up to the back seat, Ackersley 
handed him the harp and fiddle, took the reins, and so they started 
along the country road “ I never thought to set eyes on you agam," 
he said, ahnost affectionatdy—Gill of course was beside him—“ it 
cheers me no end “ 
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“ But-” Gill hesitated , he was afraid to ask questions “ You 

are not alone here ? " 

“ Oh no, half-a-dozcn fellows sta 3 ang with me just now—a rummy 
set,” Ackersley added, after a momoit’s hesitation " God’s leavings, 
as we are 1 meant to wnte to you as soon as 1 had the nerve 1 
haven’t much left—or anything else ” 

Gill noticed that the cuff of his coat was shabby, he looked different 
altogether from the man of former days ” Hard up ? ” he asked 
remembenng that Ackersley had put the same question to him ten 
years before, and carelessly lent him a couple of himdred that saved 
him from bankruptcy 

” On the contrary, m that one particular the devil has been good 
to me He put me on to the deep levels—I dipped mto them di^ng 
a slump, and bounded out during a boom ” Tliey went on m sdence 
for a few minutes The ground was nsing, the landscape assertmg 
itself Presently Ackersley spoke again ” You must stay the night,” 
he said ” I should hke to show you the place ” 

” Is It much fartlier ? ” They had driven a couple of miles by 
this time 

" It's there ” Ackersley pointed to the wooded side of the hill 
" The house is on a httle cleanng in the nudst, you can’t see it from 
the road ” They turned a comer , the wood looked older and thicker 
In its midst, from a high mast, floated a gay httle flag " I did that,” 
he said, with a defiant chuckle , ” it's m the heart of the wood—stands 
well up, doesn’t it ? We shng a lamp to the top every night, it 
glimmers on the country for miles round fine theatrical effect of its 
sort ? ” 

" What on earth do you want with a theatncal effect here ? ” 

" There’s nothing hke one for blunting the edge, and helping you 
through—prevents the real thing from having it aU its own way ” 

*' I don’t understand ” 

“ You will some day—^if you ever go through the mill Should 
have thought, though, that you could understand, even now, hfe 
is sometimes too bare and grun to face unless it is decked with a few 
emotional effects That's wh^e the teachmg of the theatre comes m— 
It suggests dodges we all put mto practice at some time or other with¬ 
out knowing the meaning of them ” 

" Why don’t you go back to the theatre ? ” Gill asked " You 
would have a splendid-” He looked at him, and the rest of the 
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sentence died away on his bps They were silent for a minute , then, 
with a jerk at the reins, Ackersley went on— 

" I have had enough of every show but my own , the one I am 
planning up there, I mean You must come into it I have been 
wondenng how to get up a big enough company The servants are 
the supers, and Liggm is the orchestra " He looked over his shoulder 
** Liggin, we must show Mr Gill our waxworks " He turned and 
explained " Mr and Mrs Septimus Liggin—fine name, isn't it ?— 
were in charge of the place when we found it It had been shut up 
for ten years Liggm fiddles, or plays the harpsichord, at dances for 
miles round, and pursued his profession from there When the harp 
was preferred he used to carry it to the entertainment on his back— 
till we set up this carnage—didn't you, Liggin ? ” 

The old man nodded in a half-idiotic manner “ Had to, sii, except 
when the violin would do " 

“ Fiddle, say fiddle, Liggin, not viohn Long way to carry it, 
wasn't It, from Cheverley Hall ? " He turned to Gill again “ The 
place 15 as big as a suburban villa, and it's called Cheverley Hall It's 
not bad, though Mrs Liggin didn't hke being left alone before we 
came, so she beguiled her leisure by making wax flowers Lggm 
brought back glass shades from Pinner to put over them, and took 
them to a fair, when he heard of one, to be raffled for—the unsold 
decorate the staircase " 

*' But, Ackersley, how did you find the place ^ ” 

" Beckersley," Ackersley corrected in an undertone " We moved 
a letter on in the alphabet and called ourselves Beckersley, it saved 
the trouble of changing the Barkston initials on the hair-brushes We 
came by chance," he went on, " strolled past the gates, saw a board 
up—thirty acres, house going to rmn, grounds overgrown, executors 
anxious to get nd of it We bought it nght out—freehold—no one to 
mterfere, no neighbours, only Liggin and his wife They stayed on, 
son came back from Egypt with a blind eye and a game leg, daughter 
m service at Harrow, got stone deaf, had to give it up We kept on 
the lot" 

" Do you know any one m the neighbourhood ? " 

" Only the doctor, a decent chap He settled here because there 
wasn't much to do, and it is his habit to get drunk from Saturday mght 
to Monday morning m the seclusion of his home They are too pious 
m the village to have their broken bones set on the Sabbath or their 
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lives saved They make an exception for their souls, but that’s another 
matter ” 

“ You seem to be a lively lot ” 

** We are,” Ackersley answered viciously, and flourished the whip 
over the cob “ You are right—we are This is the beginning of the 
ground ” He pointed to a rabbit fence, in good condition, high, newly 
painted, and with barbed wire on the top “ We put that ghastly 
stuff on it for fear the Bank Hobday maker should want to get in and 
look round But I always regret that it keeps out the tramp—^he is 
generally a bit sick and sorry, and wants to creep in 1 shall make 
it up to him ” 


ni 

At the gate a lame man with a patch over one eye limped forward 
*' Take the cart,” Ackersley said, getting down , " we arc going to the 
wood ” He made a sign to Gill, and led the way slowly, as if the 
exertion tired him The trees were high and close, great beeches and 
oaks and bndens that interlaced , beneath them was a trailing tangled 
undergrowth of bracken and blackberry, ground ivy and foxglove, of 
anything that grew wild and in the shade Through it, here and there, 
were narrow tracks 

" It's hke a primeval forest," Gill said, as he followed " But 
you must have made these paths Why, how did these get here ? " 
he exclaimed, in astomshment, for, in the thick of the wood, tall white 
lilies and standard rose-trees stood up clear and firm above the mass 
of wilderness at their feet 

“ We stuck them in—Nma and I ” Ackersley put his back against 
the moss-grown trunk of a tree and faced his fnend The withered 
leaves of a bygone winter and the rank> growths of summer scrunched 
under his feet. It was the first tune he had mentioned her 
name 

Gill gathered courage " Where is she ? " he asked 

" Here " Ackersley Jerked his head backwards " Beneath the 
flag by day and the lamp by night I told you it was a theatrical 
effect" 

" You mean-" 

** I mean that she's dead " 

Gill went a step forward and put out his hand, but Ackersley only 
faced him defiantly 
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** It doesn’t matter,” he said, with a short laugh , ” she got drunk 
most mghts dunng the last year or two ” 

** Great God 1-'* Gill was homfied, but m some sort of cymcal 

fashion Ackersley was amused 

” I never understood how she got it after we came here Odd 
thmg, isn’t it ? ’* he said callously, " if a woman dhucks over her claim 
to one virtue she’ll often have a shy at all the others without tummg 
a hair ” He stopped, but only for a moment " It was splendid,” 
he went on, “ for the first two years Then one day, at Tnberg, going 
up to the waterfall—you know, the confounded thing they lUummate 
at mght—she came face to face with an old harndan she had known 
formerly, who stared her straight in the face, gathered her skirts, and 
passed on ” He turned and went a few steps forward, then stood still 
again, looking at GiU " Strange, wasn’t it ? It woke her up, I 
suppose, she was never the same woman afterwards If I hadn’t 
appeared she would have gone on with Barkston, whom she hated, to 
the end of her days, a pattern of virtue, lived to be seventy, perhaps, 
and become as worldly as the worst of them But, with me—^though 
she loved me,” his voice trembled for a moment —" because she had 
broken loose from an infamous bond that the Church and the devil 
between them had cemented, she was never satisfied, after she reahsed 
that she was outside the pale The fangs of respectabihty had fastened 
themselves so firmly into her soul that it was death to pull them out 
And that accounts for the degradation of mi^t women ” 

" But when you came here ? " 

” It began the year before, she died the year after—and she is 
there ” 

" You might have put her in consecrated ground " 

” Packed her among mouldering corpses, with the worms carrying 
messages between them—no, thank you Besides, tlie Church wouldn't 
marry us Why should it bury us ? She loved this wood m her best 
hours—and she is here in the heart of it ” 

" And the village people, the doctor and parson, for instance-” 

” The doctor is a pal of mine, his brother, a httle attorney hving 
at Rickmansworth, does my legal busmess, the village people are 
three miles ofi But I needn't give you details, they are neatly 
dovetailed ” 

** And you hve here alone ? ” 

** Oh no. There are half-a*dozen men I picked out of the gutter 
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—drunken sots who had gone under—God’s leavings They are wait¬ 
ing to finish themselves off till I am through, and they have drunk to 
our last meeting here m the wood, as they let me down to her 
Excellent, isn’t it ? Plannmg it amuses me immensely, though when 
it comes off I shall not even hear the chmk of their glasses ” 

" You are mad, Ackersley ” 

“ Say Beckersley Not a soul here knows my real name, or ever 
will ” He stopped for a moment and his voice changed " I may 
be mad, but I’m pretty miserable, and nearly played out," he said 
*' It’s only the theatneal side of the busmess that helps me And I’ve 
done for myself, as she did, and I'm going out by the same gate— 
I want to be lost with her through all etermty m the heart of 
the wood, as for a httle while we were once lost in the heart 
of the world ’’ 

" You have played the fool with your hfe, poor chap " 

" A wild game, but worth plajnng, for I have had the best love of 
a woman," Ackersley said, with the smile that made Gill love him 
" You must come and see my guests They get drunk occasionally 
still, when they can outwit me or bribe Liggm Sometimes we have 
a wild orgy together We will to-mght—the Rickmanswortli whisky 
is poison, bu.. that is part of it " 

" Does Lady Leabndge know anything-" 

“ No,” Ackersley answered fiercely, " and never will I wish I 
could see her strung up She did it all when she mamed Nina to 
Barkston But what it comes to is this, that there is nothing so safe, 
or, take it altogether, so successful, as your well-conducted middle 
class British home, presided over by the City-gomg father, and the 
wife-of-your-bosom-mother-of-your-childrcn sort of woman , no aspira¬ 
tions beyond a tolerable table, decent dress, and a month m the country 
or Switzerland once a year , no schemes beyond plaang the boys out, 
seemg the girls marry men hke their fathers, or gettmg into ^e pro¬ 
fessions open for women These people are the backbone of the 
country’s prosperity and morahty, they are a part of the constitu¬ 
tion, jmt as roast beef is, or the mormng paper and the pantomime 

at Quistmas But, come—I’m not going to take you there to-day-" 

He looked towards the dark masses of the wood " There’s nothing to 
see, not even the conventional mound I want to show you the house, 
and to-n^t we’ll get as drunk as lords ” 

*' I won’t," Gill burst out " The whole thing is homblc I'm 
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going back to town There’s a train at 6 20 I shall walk down and 
catch it I can’t stand any more of this ” 

“ Nonsense ! man , it's a way through—that's all that most of 
us find in the long-run " 

But Gill caught the 6 20 tram 


IT 

The telegram came four months later. it was the only intimation 
he had of the end " Mr Beckersley’s funeral ts ai two o’clock You 
are expected ” 

It was nearly half-past one when he reached Cheverley No one 
met him, and he was glad of it The walk did him good A short, 
grey man, with a curt, decisive manner, was standing at the gate 
“ Mr Gill ? I was Mr Beckersley legal adviser—my brother was 
his doctor," he added " I fear they have gone to the wood, but no 
doubt they will wait for us ’’ He led the way, as two months before 
Ackersley had done, but now the blackberry time was over, the leaves 
were falhng, the bracken was brown, the north wind stirring among 
the high branches Qmte suddenly, deep in the wood, they came to 
an open grave A little apart, half-a-dozen men, old, most of them 
blear-eyed and cunously forlorn-looking, huddled as close together as 
the vegetation would let them, helplessly waiting Liggin was there 
with his harp By him stood a woman holding a little stand of wax 
flowers, but no glass shade covered them When Gill came in sight, 
Liggin moved his harp to the head of the grave , the lame man with 
the black patch over his eye went to the foot, cairying a basket that 
held some bottles of champagne and a dozen glasses A few yards 
ahead was the mast lying among the underwood, its little flag torn by 
a bramble Four men in black, business-hke and inscrutable, waited 
by a plain coflin, on which there was no name, nothing to identify it 
A red-faced man came forward, and in a hushed voice greeted Gill 
" 1 was our eccentric fnend's doctor," he explained , then, turning 
to the four men m black, and givmg a comprehensive nod round, he 
said, " We can go on now ’’ The blear-eyed mourners straightened 
themselves, and drew near, stumbhng a httle over the uneven, difficult 
ground Liggin’s fingers wandered to his harp, and slow and uncertain 
the notes of " Old Lang S 3 me " came from the stnngs The lame man 
poured out the champagne, and offered a glass to Gill, who shook his 
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head, but the rest each took one and waited with it untouched ** I 
feel sure,” the doctor said deferentially to Gill, ” it would hurt our 
fnend if he could know that any of us refused to carry out his strange 
idea He wanted us to dnnk to their last meeting ” Gill hesitated, 
then reached out bis hand 

“ Give me some,” he said, *' I'll dnnk to it ” The coffin was slowly 
lifted from the ground and lowered into the grave The blear-eyed men 
gathered closer, putting the glasses to their tremulous lijis and craning 
their necks to see the last of it GiU stood aloof till they fell back and 
helplessly waited again, holding their empty glasses Liggin's notes 
spied out louder and clearer on the desolate air, till Mrs Liggin made 
a sign to stop him 

" I want to put tlus in with him,” she said, coming forward ** It's 
the best I ever made, and he did so much for us ” She stooped over 
the grave, holding the wax flowers, reached down as far into it as 
possible, and droppied them The sound of the htUe thud, as they 
reached the bottom, went through Gill The four men began to throw 
m the earth The lawyer gave the doctor a sign, who in turn gave 
one to the strange guests, and stragghng, shambhng, and silent they 
followed him away through the trees, and disappieared Liggin picked 
up the greei baire covering of his harp, his son gathered the glasses 
and bottles together, the woman tightened a woollen shawl across her 
chest, and they, too, silently set out—presumably towards the house 
The lawyer and GiU remained watching the men at their work 

” It IS to be quite flat,” the former said, " and the vegetation 
pulled across it The mast is to be taken to another part of the wood, 
and left lining there ” When it was all done, he turned to Gill “ You 
will come to the house ” he asked 

” No I couldn't stand it Are those fnen going to hve there still ? ” 
” Till the end of the week Then they are provided for elsewhere 
The house is to be pulled down, and the site planted over till it becomes 
a part of the wood " 

" And then ? " 

” The gates are to be locked for ten years At the end of that 
time the fence is to be taken away, and the ground given to the pansh 
of Cheverley for ever But no bit of it must be enclosed agam The 
squatter, who is the ancestor of the jerry-builder, is to be chased off 
it, but the gipisy is to be allowed to pitch his tent if he chooses, and 
the tramp to find a shelter if he can " 
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THE CHAMELEON 

1 MADE his acquaintance some ten years ago at the H6tel Flaurent, 
Concameau, Bnttany He introduced himself, I remember, at 
the table d'hdte, and entertained me with much lively small 

talk 

" My name,” he said, with a dehghtful laugh, which disarmed 
fonnality, “ is Green Apelles Green, of California Pray don’t toudi 
that ordtnatte It’s rank poison Try the cider Tta really awfully 
glad to see you, and I told old Flaurent to give you a good room facmg 
the sea, and away from the smells ” 

I expressed my thanks 

" Not at all The sight of a compatriot and a brother craftsman 
warms the cockles of my heart I saw Jean Baptiste snake out your 
easel What ? Only an amateur I So much the better We shall 
not quarrel Do I know the ropes ? Well, I should smile Flaurent 
swears by me And Madame—I must introduce you to Madame— 
she is my paritcular fnend ” 

I scanned him cntically, but he met my glance frankly, an amused 
smile hovering upon his lips His physiognomy, no less than his 
physique, mdicated remarkable vitahty A round, brown, hairless 
face It was, redeemed from the commonplace by a pair of sparkhng 
hazel eyes and a wide mouth filled with dazzhng teeth His hair, 
fine as silk, was auburn m colour, his small nose tip-tilted skyward, 
his jaw, a tnfle heavy for so young a man, protruded, and his forehead 
was low and broad Sitting at table, I could form no just estimate 
of his physical proportions, but I learned subsequently that he had 
posed for Cabral, the sculptor, and the admiiable S 3 nnmetry of his 
limbs had found permanent expression m a bronze Discus Thrower 
which had exated the enthusiastic admiration of ” Tout Pans ” I 
judged him to be some five-and-twenty years of age 
” Been here long ^ ” I asked 
“ Six months ” 

" Anjrthing for the Salon ^ ” 

” Yes A marme Sky, sand, and sea Figures are not my forte. 
1 never had the patience to learn to draw really well.” 

46 
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We fell into art talk, and Apelles, under the influence of coffee and 
agars, waxed confidential 

“ I wish you had come earlier,” he said regretfully " I must leave 
Concameau soon and look up a dealer in Pans I’ve half-a-dozen pot¬ 
boilers to dispose of, and it’s folly selhng ’em by proxy It may amuse 
you, but I’ve a queer gift of the gab I can screw fifty francs extra 
out of old Levy any day Not to put a fine point on it, I’m stone 
broke Not an obolus left 1 But Flaurent—God bless him—is 
my banker He thinks the world of me, does Flaurent Strange, 
isn’t it ? ” 

Soberly conavdenng this question, I answer in the negative The 
personahty of this gay Californian was irresistibly pleasmg He. had 
talent, which counts with the Latin race, good looks, which obtain 
recogmtion everywhere , and a twinkle in his left eye which commended 
itself to old and young Some Englishmen stopping at the hotel across 
the quay had christened him ” Joyous Green ” The adjective was 
happily chosen 

*' Un bon gar^on/’ said Monsieur Flaurent to me, ” il tra lotn ” 

" No,” cned a black-browed student from the ” Beaux Arts ” 
” No,” he repeated in broken English, snapping his powerful, spatuUte 
fingers, " yo,i have great wrong He is a good fellow, yes, but he will 
not go far He is—^how do you call it —Veau de Seitz ? " 

" Charged with gas,” I suggested 

" Parfaitement, sparkhng, you say He has tlie gift of colour, 
hxen entendu, but his drawing— Ctel' He has no patience, he cannot 
work, work, work ” 

None the less, dunng the weeks we spent together I developed an 
amazing fnendship for " Joyous Green " He was good enough to say 
that my hking was returned We fished together, walked together, 
and painted the same models Tht latter, I remarked, were susceptible 
to magnetism Indeed, wherever we went the eyes of the maidens 
rested boldly or shyly, as the case might be, upon Joyous Green 

But the time came—all too soon—^when ApeUes and I bade each 
other good-bye His tnp to Pans could be no longer postponed 
Standing upon the top of the dihgence, he took an affecting leave 
In his hand was a modest gnp-sack, by his side a battered paint¬ 
box of japanned tin His trunk, his easel, a crateful of canvases, and 
other impediments he entrusted to the care of Madame Flaurent I can 
recall the scene Franone, the chambermaid, in tears, Jean Baptiste 
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stanng stolidly at Apelles and muttenng umntelbgible nothings, 
Monsieur Flaurent gesticulating wildly, Madame waving a musk- 
scented pocket handkerchief and crying shnlly, " Bon voyage / Bon 
voyage / " 

Apelles descended from his perch, kissed Madame upon each red 
cheek, shook hands once more with Flaurent and myself—I detected 
tears in his eyes—and remounted 

“ Je revtendrat/’ he sang, in the words of a chanson d'atelier, “ mardi, 
je reviendrai f ” 

The stout Breton dnver cracked his whip, the horses sprang into 
their collars, and the diligence clattered noisily down the stone-paved 
strot t 

“ Un charmant jeune hontme," murmured Monsieur Flaurent in my 
ear, as we re-entered the cafe, and I called for a couple of “ bocks ” 
“ Un charmant jeune homme I " 

We sorely missed his pleasant face and cheery ways, but as the days 
sped by we wondered vaguely at his silence We watched the mails, 
but no letter came from Apelles He never returned to Concarneau 
His tiunk was burst open in my presence, it contained a pair of 
sabots, a paint-stamed coat, some frayed underhnen, several numbers 
of an art journal, and a broken revolver 

“ Ce sacre Green," cned mine host between his set teeth " C'est 
un voleur, voyez-vous, un voleur I " 

" Mats charmant, tout de meme," sighed Madame 
" He owes me,” shouted her husband, “ seven hundred and fifty 
francs Do you hear that, Madame Flaurent ? Seven hundred and 
fifty francs, for board bills and cash advanced Sappppppppppnsti I ” 

Three springs later I had the pleasure of meeting " Joyous ” at 
Florence He was accurately attired in fawn-coloured cashmere cloth 
A camelha adorned the silken lapel of his frock-coat Upon his well¬ 
shaped feet were pointed, patent-leather boots, upon his head a 
fashionable tall hat He had grown a small moustache, the ends of 
which were carefully waxed In other respects he was unchanged 
” Why, Gretn," I cried, " this can't be you ” 

” Hush I " he whispered, laying his hand upon my arm ” Don't 
yell, dear boy, and don't call me Green I am Green no longer My 
salad days are over 1 am Browne, with the final ' e,' if you please. 
Apelles Browne." 
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He winked The twinkle evoked the sunniest memones I saw 
once more the stone digue at Concarneau, the green surges of the 
mighty Atlantic, the white-coifed maidens, the gleaming stretches of 
wet sand, the brown-sailed fishmg-smacks 
“ Do you stiU paint ? ” I asked 

“ Paint I pas s* bcte, nton vteux. 1 am pnvate secretary to Mrs. 
Gideon T Boal, of Philadelphia '* 

“ Boal's axle-grease ? " I ejaculated 

" Yes, my boy That blessed compxiund has limbered me up 
What do you think of this, and this, and this ? 

He pomted significantly to the pear-shaped pearl in his tie, the 
camelha, the patent-leather boots, the lemon-coloured gloves 

" You never met Boal ? No He was a type I ran across him 
at Forges-les-Eaux He was taking the cure there, but it did him 
no good He passed m his checks and I found myself alone with the 
widow Five milhons, old man, and no children Think of it I 
had painted the portrait of the dear departed, and the widow could 
not speak a word of French Finally, she offered me two thousand a 
year as pnvate secretary I have been iviih her a httle over a year, 

and—^and-'* He paused I waited for the inevitable confession, 

but it did not come He glanced quickly at my face and concluded his 
sentence, " and you must dine with us this very evening ” 

" I am hardly in condition,” 1 began, ” to—er-” 

*' Come as you are,” he said, eagerly " Mrs Boal is not particular 
Bless you, you ought to have seen old Boal He took hfe easy in a 
flannel shirt And see here, my dear chap, the world does not seem 
to have wagged with you as it has with me I've got more money 

than I know how to spend Let me-” 

“ Stay,” I said, holding up my hand* ” 1 am not a subject for 
chanty And, Apelles, before we pick up the strands of our friend¬ 
ship, you must tell me why you changed your name " 

” You suspiaous old crank,” he replied, hghtly " You look at 
me as if I'd robbed a tram However, I’ll gratify your harmless 
cunosity at once Let's hunt a shade-tree ” 

We walked dovm the Caserne until we found an unoccupied seat 
As we strolled along, I noticed that my companion frequently raised 
his hat in response to bows and greetings 

** You know all the world and his wife,” I observed 
” I’m m the swim," he answered, carelessly, ” but between you 
VOL IX £ 
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and me these society people are a dull crowd But I'm awfully glad to 
see your picturesque old phiz again Some way you mspire confidence, 
and I want to unbosom myself " 

We sat down presently and lighted a couple of agars 
** You have been m California ? " said Apelles, abruptly. 

** Yes—many times ” 

“ Did you ever meet the Rev Jerome White ^ ” 

“ The man who wrote TertuUian and hts Times Yes ” 

** He was my father That astonishes you, eh ? Oh, yes, he had 
other children by another wife, but I was the eldest son, his Esau," he 
added emphatically 

During our previous intercourse no bitter words had dropped from 
my fnend’s bps His greatest charm m my eyes had been an easy 
bonhomie, a " sweet reasonableness "—^as Matthew Arnold would have 
it—which confronted ahke good or ill-fortune with philosophical 
suavity 

" I was a fairly good boy,” continued Apelles, gloomily, " not a 
godly youth, of course, but straight as a stnng, and plastic as clay m 
the hands of the potter The old gentleman might have moulded me 
into a parson if he had gone to work the nght way, but he hved, among 
his books, way back in the centuncs, and my stcpnnither was a regular 
devil She sowed discord between us, and the governor had a hot 
temper Every week or so we would have a row, until the thmg 
became monotonous One morning he dubbed me ' a son of Belial ’ 
I told hun, with a gnn, not to revile himself That made him boil 
We had a fnghtful scene, and I— I was mneteen—threatened to leave 
his roof ‘ Go,’ he said, pointing to the door, ‘ go, and disgrace my 
good name' 

“ ‘ I don't call Wliite a good name,' I retorted, ' and from now on 
1 propose to discard it' 

" 1 left the house with a densive laugh on my hps and shipped 
aboard a sailing-ship bound to Havre, around the Horn Before we 
were out of Golden Gate Bay I regretted my rashn^, but it was too 
late The second mate asked me my name ' Green,’ I said He 
eyed me curiously * Green, is it,' he said, not unkmdly * W'ell, my 
lad. Green is a better name than Black ’ ” 

Apelles laughed and slapped me on the shoulder 
“ And that’s how I filched tlie name of Green,” he added, resuming 
his natural manner ” But I never liked the name It smacked of 
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a youthful verdancy, and accordingly some two years ago I dropped 
it I am no longer Green, but brown I always was, and Browne, with 
the final * e,' remember, I propose to remain " 

" And your father ^ ” I asked 

" When I landed at Havre I learned by chance that he was dead 
A httle money came to me from his estate, but, hke a fool, I spent it 
I was always, you know, un pamer perU Then I drifted into Art, 
painted bon-bon boxes for a hving You knotiir all about it *’ 

" And now,” I said, slowly, " you propose to marry Mrs Boal ” 

" She proposes to marry me,” he amended, ” and why should i; say 
her nay ? I tell you I’m not built for a poor man My appetite for 
all the good things of life is too large, and my morals—^you see I am 
honest—too slim But it’s easy, as dear Becky says, to be virtuous 
with ten thousand a year, and it must be easier still with an income of 
half a million I used to wonder why the deuce Boal had been per¬ 
mitted to accumulate his vast pile No one was the better off, not 
even his wife—poor woman—as long as he hved But his death 
emphasised the eternal fitness of things I could not hope to rake up 
a miUion dollars in a million years, but, by Jove, I can oil the wheels 
of a thousand hves with the proceeds of Boal’s axle-grease I mean 
to keep the Recording Angel busy jotting down my credits in the 
ledger The poor httle debits will soon be wiped out I daresay you 
thought I had treated the Flaurcnts scurvily So I did I intended 
to remit, but my manne was skied at the Salon, and the pot-boilers 
went for a song However, I paid the old dears in full a few months 
ago, and sent Madame a gold watch and chain Well, old man, I have 
confessed and cned mea culpa Is it all nght ? ” 

” It IS all nght,” I rephed, and we shqok hands 
" And you will dme with us to-night at Doney's, hey ^ " 

“ With pleasure ” 

I had expected to find in the person of Mrs Gideon T Boal the 
t3^ical Amencan parvenue —a large, loud-voiced, be-diamondcd female 
I was agreeably surprised to meet a pretty httle woman, a sugar-blonde, 
of genteel (I apologise for the word) beanng, with precise manners and 
a prunes and pnsms ” voice Her chm and nose, faintly encarmmed, 
were sharply moulded, and I learned from Apelles that she suffered 
from dyspepsia, and had passed her thirty-fourth birthday 

Dunng dinner " Joyous ” was m high spints, but the widow spoke 
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seldom She watched Apelles out of the comer of her eye, and smiled 
approvingly at his quips The approaching mamage was discussed, 
and my fnend made no secret of his change of name 

" First White," he said, *' then Green, now Browne I am a 
chameleon, by Jupiter, a chameleon I take my colour from my 
environment White in CaUforma , white with dust, white, too, of 
soul, a dear little innocent Then green, green as the pleasant vine¬ 
yards of France, and here in sun-baked Italy, brown Brown as the 
eternal hills, brown as the faces of the cotUadtm I " 

" I must leave you two for five minutes," he observed, carelessly, 
after the coffee had been brought in “ I promised to meet a man 
at the club Be sure and take your Lacto-Peptine, Alethea ” The 
widow's name was Alethea " Fifteen grains, my love, m half a 
wineglassful of water " 

" He has a beautiful figure," said Mrs Boal to me, " but he is very 
young " 

" You, too, are young,” I rephed, bluntly 

** No, I am no longer young, I don’t feel young Nobody feels 
young who takes Lacto-Peptine Yes, thank you—fifteen grains 
Ten used to be sufficient, but I had to increase the dose ” 

“ You and Apelles intend to live m Philadelphia ? " 

" No People are so unkind at home They will say he marned 
me for my money " 

" He IS very lucky," I murmured, " very lucky indeed " 

" Mr Boal," she observed, whimsically, " considered me a fool " 

At the urgent request of this quwrly assorted couple I consented 
to remain in Florence until after the wedding, and made thereby two 
discoveries, to wit Mrs Boal was childishly fond of society, and, 
further, a devout church member, a Presbyterian of the straitest 
sect. 

" My disposition," said Apelles to me, " is changing for the worse 
This simple, pastoral diet of family prayers, tea-fights, and lawn-teimis 
pails on my jaded palate Alethea is as good as gold You mustn’t 
think I’m kicking , the fact is, I’ve not got a kick left in me But— 
hang It all—the thought of measunng out that Lacto-Peptine three 
times a day, till death do us part, does make me squirm I There— 
pussy's out of the bag, and I feel better already I ” 

" My fnend," I said, severdy," have you ever heard of the Doctrine 
of Compensation I " 
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** D- the Doctrine of Compensahon I say," he wluspered, 

" let's run up to Pans, and take m the Fohes Berg^res, etc." 

" Are you mad ? " 

" Saner than you, I’U be sworn " 

He pressed my arm affectionately 

" One little, harmless bust,” he urged," before the final catastrophe 
It will do us both good We shall return rejuvenated I can invent 
a thousand excuses—a million, if necessary Come, let us go, my 

feet are aching for the asphalt We will dine at Bignon’s, sup at-" 

" You are not mad. Apelles," I said angiily " You are a fool I " 

" You won't come with me ? " 

" Certainly not " 

" Then I shall go alone " 

" If you do that. Apelles, if you tnflle with the feehngs of a loving 
woman, I shall call you knave as well as fool Confound it, man, have 
you no loyalty, no gratitude ’ ” 

" Come with me," he persisted “ Come with me ” 

" No " 

" Shake hands, you old cuno I was only joking " 

I held out my hand reluctantly Somehow, in my obtuse fashion, 
I failed to aprr'»ciate the jest A strange light gleamed in my fnend’s 
eyes In his hazel eyes some imp of unrest was dancing a fantastic 
pas seul, a measure set to the music of Bohemia, those magical cadences 
of no time, no country, which surely wooed the fancies of Sappho, 
Catullus. Murger, De Musset 

We walked in silence the length of the Lung' Amo, and then parted 
for the mght Apelles sought his club, and I my lodging, near the 
Mercato Vecchio Dunng the greater portion of the day following I 
was busily employed collating a cunous Latin manuscript at the 
monastery of the Certosa Returmng to Florence late m the afternoon, 
I met a young Enghshman 

" Your fnend Apelles," he said, laughing, " had better sacnfice 
to the gods that pear-shaped pearl of his His luck is too good to last ” 
" What do you mean ? " 

“ Mean ? Why, haven't you heard ? He was playing baccarat 
at the club last night, and won fifteen thousand francs Fortune 
comes to hun with both hands full ” 

As I mounted my steep staircase 1 questioned the truth of this 
story Mrs Boal regarded all forms of gambhng, even piogressive 
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euchre for bon-bons, with Phansaical horror Apelles cared httle foi 
card-playing He had often assured me that he disliked the winmng 
of a fnend’s money, and to gratify the widow he had renounced whist 
Why—I asked mjrsclf—why this sudden mdiscretion ? 

As I unlocked the door of my modest apartment, sous les Unts, I 
perceived a letter lying upon the floor I picked it up and opened it 
with sundry qualms 

" Jacta est alea" it began “ I leave Florence this afternoon for 
Pans, and ultimately Norway Indirectly you are responsible for this 
flight mto Egypt Till you appeared on the scene 1 was satisfied with 
my condition I hugged my chains But the sight of your old 
velveteen coat suggested forbidden fruit I began to sigh for Liberty, 
with a large' L,' and that cursed phial of Lacto-Peptme, which I packed 
around in my vest pocket, grew heavier each day I am awfully sorry 
for poor Alethea, but Capo di Monte will console her He measures 
forty-four mches round the chest The fact is she is a saint with an 
mfirmity of stomach , I, alas, am a smner Nous ne marchons pas dans 
le mime chemtn 1 made a winning last mght which will keep my feet 
out of miry places —Ever thme, Apelles 

“PS —You know my idiosyncrasy, my chameleon-hke habit. 
You will not, therefore, be surpnsed to learn that I have deaded to 
drop the name Browne It reminds me painfully of Boal You can 
write me, care of the American Consul, Chnstiama, addressing Apelles 
Gray. Gray is a mce, neutral name, noncommittal, m harmony with 
northern skies, granite chfls, seething, swirlmg waters, and salmon 
leaping m lonely pools Think kindly of me Vale " 

I laid the letter down with a sigh Why had this fellow twice 
crept into my hfe and out of it ? What subtle chord of sympathy 
coimected us ? Why did I feel so hombly, miserably londy ? To 
these and other questions I could find no answer 

The widow took, weeping, to her bed Anadne, lying lonely upon 
the strand of Naxos, shed no more aend tears than she, but Don 
Giovanm Capo di Monte ultimately consoled her She is now a 
pnnapessa with three cliildren and a tnple-chm 1 understand that 
Lacto-Peptine is not to be found m the princely medicme chest, and 
that Her Excellency enjoys superb health She attends mass regularly, 
she plays poker, she ndes a bicycle to reduce her flesh, and dance s the 
cotillon I Vartum et mutabile semper femtna / 
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Seven years later I was m London^ at the Westminster Aquanum 
My smaU affairs had prospered. I was no longer out of elbows, tior 
out of pocket But apart from matenal prospenty 1 had been 
singularly unfortunate I had marned and within eighteen months 
buned a young wife I still walked the world alone, without Idth or 
kin, a sohtary man 

As I strolled idly from tank to tank, my atteiition was nveted upon 
the name " Apelles,'* in flanng type Unconsaously my mind reverted 
to “ Joyous Green ” I had written to him, care of the Amencan Consul, 
but the letter had been returned to me I had also made inqumes in 
Berhn, Pans, New York, and London, but my fnend had disappeared 
" Who IS Apelles ’ ” I asked of a saleswoman 
** The Perfect Man," she rephed, promptly " He shows three 
times a day Eleven to twelve Three to four Nine to ten Go 
and see him " 

" But who IS he ? ” 

" Nobody knows He wears a mask They say,” she added, 
m 3 retenously, " that he's no end of a toff, a West-«ider, a reg’ler swell I 
Let me sell you his picture Only a * bob ' ” 

She pushed a photograph across the counter I glanced at it, 
paid for it, ai 1 retired 

It was, mdeed, Apelles The face was hidden by the mask, but 
the rather coarse chin and magnificent throat were not to be mistaken 
I consulted my watch—^half-past eight—and scnbbled a hne upon a 
card 

“ Give that to Apelles," I said to one of the Aquanum servants 
" Hapelles don't see nobody,” he rephed " Thank ye, sir. I’ll 
send in the card, but 'e don’t see nobody ” 

He returned, however, gnnmng 

"Yer m luck, sir Hapelles is hamiable ’E’U see ycr in 'is 
dressmk-room Please to foiler me " 

I was ushered into a small room behmd the big stage, and there, 
m white tights, with a cloak thrown across his broad shoulders and a 
agar between his bps, sat " Joyous Green ” I 

But ]oyous no longer His face was redder and coarser , his eyes 
had lost their bnlhance, the expression of his features was morose 
and gloomy 

" So we meet agam,” he cned, with a mirthless laugh. " What 
a world it is I ** 
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I stared at him for the moment speechless 

“ Behold the Perfect Man,” he continued, " and take a agar; 
they’re perfect, too ” 

They were, in fact, perfectos of the most expensive brand 
" M^at are you doing here ? ” I asked 

** Putting my muscles to a new and onginal abuse I make thirty 
pounds a week Do you earn as much ? ” 

•' No ” 

** I thought not Scnbbling is shockingly underpaid I've kept 
partial track of you in the magazines and elsewhere You preserve, 
my fnend, the illusions but not the appearance of youth your back 
is bowed , your hair is thin and grey Look at me ” ' 

He flung his cloak aside and sprang, theatrically, to his feet The 
light from two incandescent lamps fell full upon his superb body He 
had grown larger, more massive, but still retained that marvellous 
proportion of strength and grace, that admirable combination of bone, 
muscle, and sinew, which had inspired the “ Discus Thrower,” thfe 
masterpiece of Cabral 

“ I see a change,” I said, coldly 

” Well, am I not a creature of change, a chameleon ? White, Green, 
Browne, Gray, and now Black Let me introduce myself to you 
Apelles Black, Professional Poser ” 

” Where have you been these seven long years ? ” 

** I spent four of them in the Southern Seas I heard the waves 
breaking upon the coral reefs of Tahiti I saw the palm groves of 
Samoa, the volcanoes of Hawaii Then I wandered through Chih and 
Peru Finally, I met the enterpnsing Spinks, and he tempted me with 
his gold It is he who has exploited me as the Perfect Man I must 
face my audience in five mmutes Will you wait and see me go through 
my tricks ? ” 

“ No,” I rephed, hurriedly ” Not to-mght " 

” Ah, the difference between the perfect man and the imperfect 
soul IS too offensively sahent Good-night, mon cher , come and see 
me to-morrow at eight ” 

Accordingly, at aght I presented myself, determined to make one 
vigorous effort to rescue this brand from the burning Apelles was 
awaiting me His humour had changed He appeared five years 
younger 

** 1 was blue last night,” he admitted, " an ugly colour I saw a 
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ghost It gibbered at me as I talked ivith you The ghost of what 
I might have been, eh ? The cotdtsses harbour many such gnsly 
phantoms I You evoked the spint, but Spmks laid it with a 
cheque ” 

“ Qmt this cursed business/* I said, with energy “ Come to Pans 
with me and take up drawing again You are young, you have 
talent, the gift of colour , a trained sense of the beautiful All you 
need is two years under Bouguereau, two years, eight hours a day, 
ot black and white ” 

" Very fine, tnon vteux, but if I leave my dear Spmks I walk out 
of this a pauper ” 

“ I have enough for two Live with me ” 

" You have the best heart, old fellow, the kindest in the world, 
but your brain is soft, too Your ideas are Utopian 1 am unstable 
as Reuben My grandmother was a Spanish Mexican, and I inhent 
from her a brown skin and a cursed habit of procrastination I can 
appreciate the better, but I choose the worse That, perhaps, is the 
unpardonable sm I have paved a whole section, six hundred and 
forty acres, m Hades with my good resolutions ” 

'* But you can resist temptation,” I said, warmly *' You abandoned 
a cool five millions You-” 

" The Lacto-Peptine did it,” he interrupted, with a gnmace 
” That and the Westminster Confession of Faith If I had gauged 
the true nature of that woman I, might hai« married her The Itahan 
has kicked the foohshness out of her, so I hear, but she would have 
ruled me, I suppose, wi^ a rod of iron Nb, no, you must let me go 
to the devil in my own way, ahd at w^y own gait Perhaps,” he added, 
slowly, ” we had better not meet You are terribly upsetting, do you 
know it, with your cut and dned code of ethics, your sober, serious 
face Go your vrays, tnon vteux, and leave me to wallow m peace. 
We will crack one bottle for old sakes* sake, and part I *’ 

I argued with him for ten minutes, and lost my temper He rang 
a handbell and told the call-boy to send round some champagne 

" I'D not dnnk with you,” I cned, hotly, seizing my hat, ” I despise 
you too much I could kick m 3 rself for wasting a thought upon you 
You are rotten, rotten to the core ” 

He listened m silence, but when I turned to leave he barred 
the way 

" You are perfectly right," he said, coolly, " but I prefer to 
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call m 3 rself names I can do the subject justice, you can’t I 
Good-mght ” 

I hesitated Somethmg in his face moved me profoundly 

" I beg your pardon, Apelles You are nobody’s enemy but your 
own I have no earthly nght to reproach you Here is my address 
m Pans My offer to you remains open for six months As the 
Perfect Man I have no use for you, nor you for me, but as Apelles, the 
painter, I would welcome you as a brother—good-bye ” 

As soon as my work, a comparison of certain MSS m the hbraiy 
of the Bntish Museum, was conduded, I determined to return to Pans 
London provoked my spleen Go where I would, the name ” Apelles ” 
stared me m the face The walls of the town were plastered with 
homble advertisements The Perfect Man met me at every comer 
This shameful pubhaty angered me beyond measure *' I must 
take some drastic mediane,” I reflected, I must see this poser 
before I go The sight of him, in pubhc, will surely cure my absurd 
complaint ” 

But when 1 reached the Aquanum I learned, to my amazement, 
that Apelles had vamshed None knew whither 1 I interviewed Mr 
Spinks, who foamed at the mouth with impotent rage, and denounced 
the Perfect Man in words which cannot be repeated 

” Black I " he said, fiercely ” Blackguard would be the better 
name ” 

" Does he owe you money ? " I asked, coldly 

*' No, sir,” rephed the distinguished Spinks, ” but he owes me 
gratUood He paid up his forfeit, all he had, I reckon, but what of it ? 
He’s fooled mO out of thousands, yes, sir, thousands Why, I’d 
signed papers to take him to New York The women there would 
have gone crazy over his shape His abdonunal muscles were as good 
as a gold imne I In a year, one year, he’d ha’ become famous I ” 

” Infamous,” I suggested 

Mr Spmks stared and contmued 

“ He’s a fool, a d-d, ungrateful, senseless fool Oh Lord, oh 

Lord, what a fool he is 1 ” ^ 

I returned to Pans, rejoiang. My good Babette, the wife of the 
concierge, greeted me effusively 

“ We have a new lodger,” she cned, ” a fnend and compatnot of 
Monsieisr.” ' ’ 






THE CHAMELEON 59 


" His name ? ” I asked, idly 

“ Cest drdU,'' she rephed, “ but he has no name He told me to 
call him Monsieur Blanc I ” 

The truth flashed upon me, and pushmg Babette hastily aside, I 
rushed upstairs Apelles, with outstretched hands and smihng face, 
was standmg at the door of my salon 

“ Yes,” he said later, ” I have taken you at your word I make 
no promises, no rash resolutions I have reahsed, to my shame, that 
I cannot stand alone, but I lean on you In my protean capaaty 1 
have rung change upon change I have traveUed a weary road from 
White to Black Is it possible, I ask you, to retrace my stej^ ? ” 

” It IS possible ” 

” I hope so I begin again to-morrow at Juhan’s For a name— 
even a dog must have a name—I shall adopt that of Blanc It suggests 
whitewash Blanc d’Espagne Honestly, I feel regenerate, but ”— 
he sighed—*' I know my weakness ” 

It IS now September For eight months Apelles has worked hke 
a horse Has he the staymg qualities of that quadruped ? That is 
the qu^tion 
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THE KING IS DEAD, LONG LIVE THE 

KING 


I T was not very quiet in the room where the king lay d 3 ang 
People were coming and going, rusthng in and out with hushed 
footsteps, whispenng eagerly to each other, and where a great 
many people are aU busy making as httle noise as possible, the result 
IS apt to be a kind of bustle that weakened nerves can scarcely endure 
But what did that matter ? The doctors said he could hear 
nothing now He gave no sign that he could Surely the sobs of his 
beautiful young wife, as she knelt by the bedside, must else have 
moved hun 

For days the hght had been carefully shaded Now, in the hurry, 
confusion, and distress, no one remembered to draw the curtains close, 
so that the dim eyes might not be dazzled But what did that matter ? 
The doctors said he could see nothing now 

For days no one but his attendants had been allowed to come near 
him Now the room was free for all who chose to enter What did 
it matter ? The doctors said he knew no one 

So he lay for a long time, one hand flung out upon the counterpane, 
as if in search of something The queen took it softly in hers, but 
there was no answering pressure At length the eyes and mouth 
closed, and the heart ceased to beat 

*' How beautiful he looks 1 ” they whispered one to another 
When the king came to himself it was all very still—wonderfully 
and delightfully still, as he thought, wonderfully and delightfully 
dark It was a strange, unspeakable rehef to him—^he lay as if in 
heaven The room was full of the scent of flowers, and the cool mght 
air came pleasantly through an open window A row of wax tapers 
burned with soft radiance at the foot of the bed on which he was 
Ipng, covered with a velvet pall, only his head and face exposed. 
Four or five men were keepmg guard around hun, but they had fallen 
fast asleep 

So deep was the feelmg of content which he experienced 

Oo 



THE KING IS DEAD 61 


that he was loth to stir Not till the great clock of the palace 
struck eleven did he so much as move Then he sat up with a 
shght laugh 

He remembered how, when his mind was failing him, and he had 
ralhed all his piowers in one last passionate appeal against the injustice 
which was taking him away from the world just when the world most 
needed him, he had heard a voice saying “ I will give thee yet one 
hour after death If, in that time, thou canst find three that desire 
thy hfe, live ! " 

This was his hour, his hour that he had snatched away from death 
How much of it had he lost already ? He had been a good king , he 
had worked night and day for his subjects, he had nothing to fear, 
and he knew that it was very pleasant to hve, how pleasant, he had 
never kntiwn before, for, to do him justice, he was not selfish , it was 
his unfinished work that he gneved about when the decree went 
forth against him Yet, as he passed out of the room where the 
watchers sat heavily sleeping, things were changed to him somehow 
The burning sense of injustice was gone Now that he came to think 
of it, he had done very httle True that it was his utmost, but there 
were many better men m the world, and the world was large, very 
large it see acd to him now Everything had grown larger He 
loved his country and his home as well as ever, but in the mght it 
had seemed as if they must pensh with him, and now he knew that 
they were still unchanged 

Outside the door he paused a moment, hesitating whither to go 
first Not to the queen The very thought of her gnef unnerved 
him He would not see her till he could once more clasp her in his 
arms, and bid her weep tears of joy only because he was come again 
After all, he had but an hour to wait •Before the castle clock struck 
twelve he would be back again m life, remembenng these things only 
as a dream He sighed a httle to think of it 

All that to do over again some day,” he said, as he recalled his 
last moments. 

Almost he turned again to the couch he had so lately left 

” But I have never yet done anything through fear,” said the king 

And he smiled as he thought of the terms of the compact His 
aty lay before him m the moonhght 

” I could find three thousand as easily as three,” he said ”Are 
they not all my fnendS ? 
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As he passed out of the gate, he saw a child sitting on the steps, 
crying bitterly 

** What IS the matter, httle one ^ ” said the sentind on guard, 
stopping a moment 

Father and mother have gone to the castle, because the kmg’s 
dead," sobbed the child, " and they’ve never come back again , and 
I’m so tired and so hungry t And I’ve had no supper, and my doll’s 
broken Oh I I do wish the king were ahve again 1 ’’ 

And she burst into a fresh storm of weeping It amused the king 
not a httle 

" So this IS the first of my subjects that wants me back I " he said 

He had no child of his own He would have hked to try and 
comfort the httle maiden, but there were other calls upon him Just 
then He was on his way to the house of his great fnend, the man 
whom he loved more than all others A kind of mahaous dehght 
possessed him, as he pictured to himself the deep dejection he should 
find him in 

" Poor Amyas I ’’ he said “ I know what I should be feehng 
in his place I am glad he was not taken I could not have borne 
his loss " 

As he entered the courtyard of his friend’s house, hghts were 
being earned to and fro, horses were being saddled, an air of bustle 
and exatement pervaded the place Look where he might, he could 
not see the face he knew so well He entered at the open door His 
fnend was not in the hall Room after room he vainly traversed— 
they were all empty A sudden horror took him Surely Amyas 
was not dead of gnef ? 

He came at length to a small pnvate apartment, in which they had 
spent many a happy, busy hour together, but his fnend was not 
here either, though, to Judge by appearances, he could only Just have 
left It Books and papei^ were tumbled all about m strange confu¬ 
sion, and bits of broken glass strewed the floor 

A httle picture was l 3 nng on the ground The king picked it up, 
and recogmsed a miniature of himself, the frame of which had been 
broken in the fall He let it drop again, as if it had burnt him The 
fire was blazmg bnghtly, and the fragments of a half-destroyed letter 
lay, unconsumed as yet, m the fender It was in his own wntmg 
He snatched it up, and saw it was the last he had wntten, containing 
the details of an elaborate scheme which he had much at heart He 
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had only Just thrown it back into the flames when two people entered 
the room, talking together, one a lady, the other a man, booted and 
spurred as though he came from a long distance 

“ Where is Amyas ? ” he asked 

“ Gone to proffer his services to the new king, of course,” said the 
lady ” We are, as you may think, in great anxiety He has none 
of the ndiculous notions of his predecessor, who, indeed, hated him 
cordially The very favour Amyas has hitherto enjoyed will stand 
in his way at the new court 1 only hope he may be in time to make 
his peace He can, with truth, say that he utterly disapproved of the 
foohsh reforms which his late master was bent on making Of course, 
he was fond of him in a way, but we must think of ourselves, you 
know People in our position have no time for sentiment He 
started almost immediately after the king’s death I am sending his 
retinue after him ” 

” Qmte nght,” said the gentleman, whom the king now knew as 
one of his ambassador ” I shall follow him at once Between you 
and me, it is no bad thing for the countiy That poor boy had no 
notion of statesmanship He forced me to conclude a p>eace which 
would have been disastrous to all our best mterests Happily, we 
shall have wnr directly now Promotions in the army would have 
been at a standstill if he had had his way ” 

The king did not stay to hear more 

" I will go to my people,” he said ” They at least have no interest 
to make peace with my successor He will but take from them what 
I gave ” 

He heard the clock strike the first quarter as he went He was, 
mdeed, a very remarkable king, for he knew his way to the poorest 
part of his domimons He had been there before, often and often, 
unknown to any one, and the misery which he had there beheld 
had stirred and steeled him to attempt what had never before been 
attempted 

No one about the palace knew where he had caught the malignant 
fever which had earned him off He had a shrewd suspicion himself, 
and he went straight to that quarter 

“Fevers won't hurt me now,” he said laughing The houses 
were as wretched, the people looked as sickly and squahd as ever 
They were standmg about m knots in the streets, late though it was, 
tallring together about him His name was m every mouth Tlie 
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details of his illness, and the probable day of his funeral, seemed to 
mterest them more than anything else 

Five or six men were sitting drinking round a table in a dis> 
reputable-looking pubhc-house, and he stopped to overhear their 
conversation 

** And a good riddance, too I '* said one of them, whom he 
knew well " What’s tlie use of a king as never spends a farthing 
more than he can help ? It gives no impetus to trade, it don't 
The new fellow’s a veiy different sort We shall have fine doings 
soon ” 

“ Aye I ” struck in another, '* a meddlesome, priggish sort of chap 
he was, always awomttmg us about clean houses, and such hke 
What nght's he got to interfere, I’d like to know ? ” 

" Down with all kings I says I," put m a third , " but if we’re to 
have 'em, let ’em behave as sich I like a yoimg fellow as isn’t afraid 
of his missis, and knows port wine from sherry " 

“ Wanted to abolish capital punishment, he did 1 ” cned a fourth 
"Thought he’d get more work out of the poor fellows in pnson, I 
suppose ? Depend on it, there’s some reason hke that at the bottom 
of it We ain’t so very perticular about the hves of our subjects for 
nothing, we ain’t, ’’ an expression of opimon in which all the rest 
heartily concurred The clock struck again as the king turned away , 
he felt as if a storm of abuse from some one he had always hated 
would be a precious balm just then He entered the state pnson, 
and made for the condemned cell Capital punishment was not 
abolished yet, and in this particular instance he had certainly felt 
glad of it 

The cell was tenanted only by a httle haggard-looking man, who 
was wnting busily on his knee The king had only seen him once 
before, and he looked at him cunously 

Presently the gaoler entered, and with hint the first councillor, a 
man whom his late master had greatly loved and esteemed The 
convict looked up quickly 

" It was not to be till to-morrow,’’ he said Then, as if afraid he 
had betrayed some cowardice, " but I am ready at any moment. 
May I ask you to give this paper to my wife ? " 

“ The king is dead," said the first councillor gravely " You are 
reprieved His present majesty has other views. You will, m all 
probabihty, be set at large to-moirow." 
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“ Dead ^ " said the man with a stunned look 
“ Dead I ” said the first counallor, with the impressiveness of a 
whole board 

The man stood up, passing his hand across his brow 
" Sir," he said earnestly, ” I respected him For all he was a 
king, he treated me hke a gentleman He, too, had a young wife 
Poor fellow, I wish he '«ere alive, again ! " 

There were tears in the man's eyes as he spoke 
The third quarter struck as the king left the pnson He felt 
unutterably humihated Ihe pity of his foe was harder to bear 
than the scorn of his fnends He would rather have died a thousand 
deaths than owe his life to such a man And yet, because he was 
himself noble, he could not but rejoice to find nobihty in another 
He said to himself sternly that it was not worth what he had gone 
through He reviewed his position in no very self-complacent mood 
The affection he had so confidently relied upon was but a dream 
The people he was fain to work for were not npe for their own improve¬ 
ment A foohsh little child, a generous enemy, these were his only 
fnends After all, was it worth while to hve ? Had he not bettei 
get back qmetly and submit, making no further effort ? He had 
learnt his les'-on, he could “ he down in peace, and sleep, and take 
his rest ’’ The eternal powers had justified themselves What 
matter though every man had proved a liar ? The bitterness had 
passed away, and he seemed to see clearly 

Thick clouds had gathered over the moon, and the cold struck 
through him All at once a sense of lonehncss that cannot be 
desenbed rushed over him, and his heart sank Was there really 
no one who cared—no one ? He would have given anything at that 
moment for a look, a single word of real sympathy He longed with 
sick longing for the assurance of love 

There were yet a few moments left How had he borne to wait 
so long ? This, at least, he was sure of, and this was all the world 
to him He began to find comfort and consolation in the thought, 
he forgave—^indeed he almost forgot—the rest Yet he had fallen 
very low, for, as he stood at the door of his wife's room, he hesitated 
whether to go in What if this, too, were an illusion ? Had he not 
best go back before he knew ? 

" But I have never yet done anything through fear," said the 
kmg 
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His wife was sitting by the fire alone, her face hidden, her long 
hair falling round her like a veil At the first sight of her, a pang of 
self-reproach shot through him How could he ever have doubted ? 

She was wearing a nng that he had given her—a rmg she wore 
always, and the light sparkled and flashed from the jewd Exc^t 
for this, there was nothing bnght in the room 

He ardently desired to comfort her He wondered why all her 
ladies had left her Surdy one imght have stayed with her on this 
first night of her bereavement ? She seemed to be lost m thought 
If she would only speak, or call his name I But she was qmte silent 
A shght noise made the kmg start A secret door in the wall 
opened, the existence of which he had thought was known only to 
himself and his queen, and a man stood before her 

She put her finger to her bps, as though to counsd silence, and 
then threw herself into his arms 

" You have come,” she said—” Oh, I am so glad ! I had to hold 
his hand when he was dymg I was fnghtened sitting here by mysdf 
I thought his ghost would come back, but he will never come back 
any more We may be happy always now,” and drawing the nng 
from her finger, she kissed it, weeping, and gave it to him 

When midnight struck, the watchers wakened with a start, to 
find the king lying stark and stiff, as before, but a great change bad 
come over his countenance 

** We must not let the queen see him again,’* they said. 
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T he body of Smerd was sent forth m the blazing ship, and the 
wind swelled out the great sail that stood high up across the 
mast, as yet ungraspcd by the fire Water, wind, and flame 
surroimded the enshrouded king who had led his vikings to the battle 
and the spoilmg acro^ unknown heaving seas into strange lands No 
more would come from Smerd the shout of the full throat as he led to 
the fight his wild, hard men No more would his axe flash in the swing 
of death For Smerd lay still 

It had come to pass that he had gone the way that all go He 
had died as should die a Norse king—this hard, implacable, sla 3 nng 
Smerd 1 But a strange softness was in his face as he lay in the peace 
of death on the bale Over his body the scald had chanted his deeds 
of glory He had sung of the slaying of Or, whose might was as the 
nught of a he -t—Or, who had fallen before the death-swing of the axe 
of Smerd I And the song of the scald had told of the sacking of burgs, 
and the burmngs And through the song the king had lam with the 
calm of death on his face, his axe and spear and sword lying in stillness 
by him And the sacred, hallowed ntes of the dead had follow^ the 
song And the wise women had muttered the magic runes He had 
gone the way of the brave ( 

A blazmg, wmd-dnven ship was beanng him now to his last end 
The glow of the fire sank mto the waters and rose up, fiUmg the air 
And the glow ht up the face of Smerd as he lay 

From the vikings standmg on the shore there came a imghty shout. 
They could see from afar the face of the king as the gU)w dwelt upon it. 

“ It IS well with him m Valhalla! " cned Thorold, the scald of the 
keen eyes—^the wise one “ It is well with Smerd. He smiles 1 He 
snules m the glow of the flame I ” 

A murmur went around and a wise woman made a sign 
** 'Tis as the sea-rune said,’* she muttered 

** It IS then the omen/* said Thronn of the heavy sword to Thorold 
** It is/’ cned Thorold again, his voice sweUmg out mto a chant 
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“ The sign has come Odin has welcomid Smerd Even now is the 
gomg of the feast in Valhalla The gods nse m the great hall to qualf 
their cups to the hero And the smile is on the face of the dead yonder 
as it goes out into the vastness The smile in the glow of the fire It 
IS the sign It is the sign I It is well Go forth, O body of Smerd, 
to the wind, the water, the flame, the fire Mingle thou and be lost 
Meet thou the redne^ of the fire and the sweep and hurl of the wind 
Meet thou the waters, Smerd Thou handler of the crushing axe I 
Thou slayer of Lan I Thou hero whose soul the gods have acclaimed 
in Valhalla 1 Go forth, O king, in the blaze ! ’* 

Again the wise woman made a sign 

'* Tis as the rune goes that Hild stitched in his shroud,” she said 
to herself “ And told I her the meaning of it, and the mystery of it 
Ilild who IS gone—who loved Smerd Hild who is gone 1 ” 

The vikings were again shouting mightily The sign had come 1 
They stood around Thorold, the scald of the keen eyes—the wise one 
Long-haired, blue-eyed, great-hmbed men clad in skins Wild-faced 
sons of the sea and the battle and the storm They held aloft their 
swords and axes and spears, and clashed them together as they shouted 
No more would their king lead them to the fight and the spoihng and 
the carouse No more would they follow him to the sacking and the 
burning No more would they see him stndmg m their front, whirhng 
his axe He was gone But his going was the going of a hero He 
had fallen fighting—as a Norse king should fall How his axe had 
crashed and spUt and hewed 1 Around him had lam in heaps the men 
that had died from the smite of him I And then they had borne him 
away, and earned him hither, and sent his body on the ship yonder 
to its last end 1 

The vikings shouted and shouted 0dm had welcomed Smerd I 
And even now the gods were acclaiming him m the feast m the great 
hall The sign had come He had smiled as he lay in the glow of the 
flame 

At last they were silent They were standing and watchmg the 
flames from the ship as it was beanng swiftly out under the press of 
the great sail 

” The fire touches not the sail,” said Flann of the red hair to Thronn 
” And sails she as though Korl of the helm had her m his grasp She 
goes her way straight as a sword " 

” It is so 1 ” exclaimed Thronn. 
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“ It jp SO 1 " echoed the vikings wondenngly 
“ Why IS this ? ” asked Flann of Thorold, who was standing near. 
Thorold bent down and shaded his eyes with his hand as he looked 
out across the water to the swift-gomg ship, which now was far off 
The vikings looked at him questionmgly Thorold had the deep 
knowledge ! He knew the meaning of things ! 

The wise woman who had made the sign was gone 
“ The wind blows the fire away to the side of the sail,” said Tliorold, 
>it last, " and the helm seems to be still—as if it were held ” 

‘ ** It is strange that the helm should be still,” said Flann ” Where 
IS Godxul, the wise woman who made the sign of the hand ? Look ! ” 
TEe ship bad suddenly turned from its straight course, and the 
gfeaft flapped and shook, and was for an instant still For a 
moment the blaze of the fire seemed to die away 
And the bow of the ship swung slowly round 
Thorold was still bent down, watching—his hand shading his eyes 
A deep silence was upon all 

Round and round came the ship And there crept into the face 
of Thorold a look that no one could understand He bent lower still 
—and then all at once he rose up, his face working with wonder 

” By Od 11 and all the gods 1 " he shouted ” Smerd has risen, 
and is himself steenng the ship I ” 

The vikings suddenly thronged and cruslied round him. 

” Smerd-” 

“ Smerd has risen ? ” 

” By the Hammer-” 

”-has nsen ? ” 

Smerd is-” 

** He IS standing even now beside the helm,” shouted Thorold again 
** He IS pulhng it over Canst thou not see him, Flann ? Look, 
ThFpnn, look I Canst thou not see iiim ? Look, ye vikmgs 1 Where 
^ ^odpil, the wise woman who made the sign ^ ” 

” She is gone,” said Flann ” But Smerd is dead 1 ” 

” No I ” exclaimed Thorold " He has nsen ! ” He pointed out 
to the ship ” He pulls over the helm slowly He is weak The sign 
in the glow of the fire was no sign Smerd has nsen 1 Let us out to 
him I Out to him, vikings I ” 

The vikings looked out m amaze across the waters Something 
clad m white was pulhng over the helm They could faintly see it m 
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the distance And the ship swung back again to its course The 
great sad filled and swelled out 

And the fiame of the fire again rose 

The figure could not be seen as the ship bore along to the open 
It was hid from view by the width of the high stem that arched back 
And now around the swift-movmg ship was an immense, blood- 
coloured half-circle of hght 

The wind was growing and the sky was begmmng to darken, and 
foam was coming on the crests of the waves The sea-birds were flying 
into the land A storm was at hand 

“ But surely was Smerd dead ! ’* cned Flann to Thorold " I 
came up as he lay And after I saw his wounds His breast was 
pierced through, and the heart of him was rent I saw him with the 
life gone from him He was dead ! ” 

" He is there, then,” said Thorold, pointmg ” I saw him hving 
He IS there, steenng the ship I saw him as the sail fell out of the 
wind And ye whose eyes are not my eyes saw something white at 
the helm Let us out to him I ” 

The vikmgs rushed to get a ship that was lying near mto readiness 
to go out after the blazing ship that held Smerd, their king The sign 
that had come to them was no sign I He would lead them out again 
to the battle and the spoiUng Again they would follow him, to sack 
and bum and slay Smerd hved Again they would see his axe 
whirling and gleammg Smerd hved ! He was out in the ship yonder 
” Think you that Smerd lives ^ ” asked Flann of Swart of the 
flinging hammer, as they hauled strongly on a rope together 

" Surely I ” said Swart “ Thorold, the scald of the keen eyes, 
saw him And saw I something white that moved What think you, 
Flann?” 

” By Odin, I know not,” said Flann ” But I saw with my eyes 
the rent in the breast of him as he lay The heart of him was s|flit 
He was dead By Odin he was dead, as I am alive now I ” 

** Mayhap there’s a spell m it,” said Swart ” But he lives, surely 
Thorold saw him " 

“ I clove the skull of the one that stood near him as he lay! ” cned 
Flann ” Smerd was dead, and steers he now the ship of the blaze. 
He hves But I saw him dead ” 

" There’s the wonder m it,” said 01 of the strong arm " But 
Smerd hves I ” 
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They had the ship all but ready They were about to push her 
out from the shore 

** Ho! Thorold 1 ” called out Flann suddenly " Why does Smerd 
go out from us ? Why does he not turn the ship ? ” 

All paused, and look^ at Thorold, the wise one It was strange 
to the vikings that Smerd should go out from them 1 Why did he not 
turn the ship, as said Flann ? 

Thorold turned, and looked at the ship 

“ He bids us to follow him,” he said ” He has the meamng 
for it ’* 

" It may be,” said a voice behind them " But go yc not out ” 

It was Godrul, the wise woman, who had made the sign 

" But I s&v/ him I ” cried Thorold 

** Go ye not out,” said Godrul ” Let the body of Smerd go to its 
end Saw ye not the sign ? Go ye not ” And she turned and left 
the vikings 

“ But we saw him ahve ! ” said Thionn 

” He IS dead,” said Flann ” Let us not go out An evil spell is 
being woven ” 

Thorold knew not what to thmk But he had surely seen Smerd 
at the helm ' There was some deep mystery in it How he could 
fathom it he knew not It was a strange happening 

" Let us not go,” said Flann 

" No 1 ” cned Thorold ” Let us go • Let us heed not Godrul. 
Come I Why fear we an evil spell ? Let us out to our king 1 ” 

And at his words the vikings shook out the sail of the ship they 
had got mto readiness, and in a moment she was cutting through the 
waves that were now roughemng up with the wind that was rising 
strong For a while they helped her speed with strokes from the long 
heavy oars But soon the oars were shipped inboard, for the strong 
breeze broke suddenly mto a gale And the sky grew darker, and the 
swell of the waters rose nughtily, and waves hew and dashed over the 
ship as ^e swirled along The wind now roared and swept, and the 
mast stramed and groaned, but Korl of the helm held the ship full sad 
to the wmd 

They were gainmg on the ship of the blaze I 

” The ship goes wildly now,” cned Thorold, he watched " I 
see no one at the helm. And the sad is grasped by the fire and blazes 
fulL” 
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Nearer and nearer came the vikmgs through the wildness and stre% 
of the storm 

“ By the Hammer of Thor I ” shouted Thorold, from the bow of 
the ship " Smerd is dead I He sleeps his last sleep I see the stillness 
of his face through the flames But the riddle is read ” 

“ And how is it read ? ’’ asked Flann, who stood near 
Hild, who loved him. is with him I Hild whom he took from the 
lord of the Far Island when he slew him " 

How got she in the ship ? ” cned Thronn and 01 and the vikings 
who had heard the words of Thorold 

“ I know not,” said Thorold, m answer, ** but she hes there with 
her arms round the body of Smerd The sign we were given was a true 
sign Hild steered the ship out from us She hes there, yonder I 
saw her as the wind drove back the flame ” 

The cry of a woman came through the storm 
” It IS her voice I ” shouted Flann, the voice of Hild Let us 
get to the ship I ” 

But they heard no more the voice through the storm 
At last they were near to the ship But the end was upon it 
They could see but a mass of redness and flame , they could hear but 
the roar of the wind and the roar of the Are 
“ It IS the end," said Flann 

And suddenly the ship broke and sank—the ship that had borne 
out Hild and the body of Smerd 
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WHEN THE DOOR OPENED-? 


W HAT cunous glimpses of life one catches sometimes unawares, 
scenes that flash forth distinctly from the tangled mass of 
movement, the crowded details, the inextncable confusion 
of human affairs as they appear to the looker-on in a great city Seen 
amidst all the turmoil, from a hansom cab, from the top of an omnibus, 
from the platform of an underground station m a tram that stops for 
a minute, from the pavement in a carnage blocked in by the stream 
of traffic, by day and mght, from out of the routine, the commonplace 
doings of people in the commonplace moods and phases which weave 
themselves mto the weft of wholesome hves, they stand out to view, 
these mtervals of intensity, the beginnings of episodes—tragic, heroic, 
amorous, abject, or the conclusions which mark the turning-point, 
the crisis of a hfc If it be the beginning, how one aches to know 
what the end will be, and if it be the end, what would one not give 
for the first part! Yet, tantalising as these fragments are, they 
possess a charm which is not in the finished story, and are recollected 
with vivid interest long after many a tale, begun at the beginning 
and rounded to a satisfactory conclusion, has lapsed from the mind 
hke a thing that is done with and forgotten 

For instance I was commg honie alone late one night by tram 
from a distant suburb, and happened to get into a carnage with three 
other people One of them was a man about forty, with dark hair 
gomg grey, and a pleasant, clear-cut, well-disciplmed face The other 
two were husband and wife, the husband being a good deal older than 
the wife There seemed to have been some disagreement between the 
pair beiore 1 got mto the carnage, for the lady looked sulky and dejected, 
B^e the gentleman was a good deal ruffied He spoke a word or two 
to the dthtf passenger, however, in a way which, showed that they 
were acquainted, and also, as it seemed to me, for the purpose of 
keeping up appearances The lady, on the contrary, made no attempt 
to disguise her feelmgs, but sat silent and ngid, stanng into the dark- 
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ness, until the train stopped, when her husband grunly handed her out, 
and 1 was left alone with the third passenger 

We watched the pair walk off together, and it was obvious that 
the quarrel recommenced before they had taken many steps My 
sohtary fellow-passenger sat opposite to me, and when the two had 
passed out of sight, our eyes met m an involuntary glance of inteUi- 
gence, and he shrugged his shoulders shghtly 

“ I she Jd hke to give that pair a piece of advice," shpped from 
me unawares 

" Ah I " he said, sighmg, “ so should 1, but it is an impossible 
thing to do in such cases " 

" I suppose you are thmking that people know their own business 
best," I rejoined 

" No, I am not," he answered " The lookers-on see most of the 
game, you know But, nevertheless, it is worse than useless to offer 
advice to a mamed pair—^peaally when they are both wrong-headed," 
he added " But even nght-headed people, with the best mtentions, 
make terrible mistakes , and m their own cases, too, when they might 
be expected to know what they are about Now, that man who was 
here just now watches his wife and keeps her shut up, or only aUows 
her out under escort, as if he thought that she would certainly mis¬ 
conduct herself if ever she had an opportumty The consequence is, 
she is growmg to dishke and despise him, and he may dnve her in the 
end to do the very thing he dreads and is guarding against I cannot 
understand how a man can care to have a bond-slave, alwa}^ under 
orders, for a wife Personally, I prefer a free woman , and I should 
be sorry to think that hberty means hcence m any but exceptional 
cases " 

" But there, it seems to me, that a difficulty anses," I observed 
“ How IS a man to tell which will prove an exceptional case ? " 

" Oh, I should think there is no difficulty about that," he answered 
" Girls give mdication of character early enough And, at any rate, 
if they are not trustworthy, doggmg them about won’t make them go 
I don’t say, however, that a young and thoughtless girl should 1>e 
cast ^tirely upon her own resources, only what she wants is a oq^- 
pamon, not a keeper However, as I said just now, the right orden&g 
of mamed lives is a matter m which even the best-mtentioned people 
may make mistakes 1 mamed a girl somewhat yoqoger than myi^ 
—about ten years—not that 1 thmk that makes any difference if 
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people agree m their tastes It so happened, however, that we did 
not agree I am fond of a quiet hfe, with full leisure for art and 
hterature, and dislike nothing so much as kilhng time m idle chatter 
at entertainments where one is not entertamed My wife, on the 
contrary, as I found out very soon after we were mamed, is positively 
bored by books and pictures, and is never so happy as when she is 
m the full whirl of the soaal maelstrom Well, I thought the matter 
out, and the justice of the case seemed to me to demand that she 
should not require me to go mto Society, and that I should not require 
her to stay at home We were fond of each other, but I could not 
see why, on that account, either of us should have our life spoilt by 
being made to conform to the uncongemal tastes and habits of the 
other Mamage must be a perfect institution when there is entire 
similarity of mterests, but if there is not, I cannot see why people 
should be miserable There is time enough for each of the pair to 
occupy themselves in their own way dunng the twenty-four hours, 
and meet often enough to be happy together as well In fact, I don't 
know that it isn’t the only chance of happiness m such a case for them 
to order their hves in that way They keep in touch better by drifting 
apart and meeting £^ain with minds refreshed and something to say 
to each o.her So I let my wife go her way and I went mme, and 
the plan seemed to be answering capitally There were times when 
she would have hked me to go out with her, and there were tunes 
when I should have been glad if she had stayed at home with me, 
and occasionally we conformed to one another’s secret wishes m these 
respects, but I cannot say that the self-sacnfice was much of a success 
There was one fancy-dress ball—a pubhc affair—that she particu¬ 
larly wanted to go to, and I thought she half hinted that I should 
accompany her, if so, I did not take the hint, because I knew 1 
should be bored 

“ She went to that ball rather conspicuoudy well dressed in a silver- 
grey dAmino, Imed with pale pmk, and trimmed with white lace Her 
fao was white ostnch feathers, and her mask was fnnged with lace, 
whidi concealed her mouth She had been quite exated about going, 
bht ^hen it came to the pomt, she didn’t seem to be so very eager, 
after all She was to be met by some friends at the ball I said I 
would sit up for her, and she promised not to be late 

" After sh^ Ind gone, I felt depressed somehow I got a book 
and a cigar, ^t did not finri either of them m the least absorbing. 
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My nund wandered when I tned to read, and 1 had to give it up at 
last, and just settled myself to smoke and thmk thmgs out 

" 1 began to wonder what my wife was domg at the ball, and if 
she had found her friends all nght Then it occurred to me that it 
would be very awkward if they did not meet by some mistake All 
kmds of people go to these public balls, and manners are apt to be 
free-and-easy when masks are worn My wife, even m her donuno, 
gave the impression of youth and good looks She might be subjected 
to some annoyance from the bounders who haunt such places At 
that minute she might be danang with some very undesirable partner 
Had I done nght to let her go alone ? I threw my agar into the fire¬ 
place and got up, but without any distinct idea In fact. I stood 
for a little, as one does sometimes m a difficulty, with all thought 
suspended Then 1 recollected a fancy dress I had had for a ball I 
went to before 1 met my wife It was the black velvet costume of 
a Spanish Don of the f>enod of Phihp IV, the Velasquez period, a 
handsome dress copied from a picture, and well made I had hked 
myself in it when I wore it, and I wondered what I had done with it— 
if It were among the costumes I used to paint from I went to my 
studio, and there I found it m an old chest, and the mask I had worn 
along with it 

“It was still early in the night, why not dress and go to the ball 
also ? My wife had taken the carnage, but there were some hvery 
stables near, and I could easily get a brougham I rang for my man, 
and sent lum to fetch me one 

" The ball was in full swing when I arrived, but by great good 
luck almost the first person I saw was my wife The silver-grey, 
pale pink, white lace and white ostneh-feather fan made an easily- 
distingmshed costume, and I recogmsed her at once, and made my way 
through the crowd towards her But as I appioached, I reahsed that 
she could not possibly recognise me She had never seen me m that 
dress, she probably didn't even know that I had it, yet, although I 
was walking straight up to her, and she saw that I was, she made no 
sign of objecting Was it possible that she would let a strange man 
speak to her, and even encourage him to do so by her attitude ? The 
homble doubt shot such a pang through my heart that I determmed 
to set it at rest for ever by making the experiment Without waiting 
to ask myself whether it was a fair or an unfair thing to do, I addressed 
her m a feigned voice, familiarly 
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I fancy that you are waiting for me/ I said ' Please say 
that you are ’ 

“ ‘ Well, I am waiting for something exciting to happen,’ she 
answered, also disguising her voice, and speaking with the easy assur¬ 
ance of one who is accustomed to such encounters, ‘ for standing 
here alone is not lively ’ 

" For a moment the tawdry splendour of the scene was blotted out 
I could neither see nor hear I recovered myself, however, just as 
the band struck up, and asked her mechamcally if I might have the 
pleasure of a dance 

" ‘ I shall be delighted,’ she replied, taking my arm at once, and 
leading me, rather than waiting to be led, through the motley crew 
about us to the ball-room, in a free-and-easy way that filled me with 
consternation In her nght mind, she had always seemed to be 
reserved with strangers, and I should never have imagined that a 
mask would have made such a difference 

“ She danced with the abandonment of a ballet-girl, and when 
the music ceased, she asked me for ice and liqueur, and showed me the 
way to the refreshment room When she had had all she wanted, 
and it was a good deal, she took my arm again, and we began to walk 
about SI ^ seemed to know all the ms and outs of the place, which 
surprised me, for I didn't suppose she had ever been there before I 
asked her, however 

“ ‘ Have I ever been here before I ’ she ejaculated ‘ I should 
just think so 1 I come whenever I can ’ 

" ' Do you tell your husband ’ ’ I ventured. 

“ ‘ Oh, my husband 1 ’ she exclaimed * But who told you that 1 
had a husband, by the way ? ’ 

” ' 1 feel sure that a lady of your jtcrsonal attractions and charms 
of manner cannot fail to have a husband,' I answered 

“ ' Ah, courtier,' she said * Heigho I What a difference there 
is between husbands and lovers! Aren’t women fools to marry if 
tliey can make love for a hvehhood ? ' 

" She clasped her hands around my arm as she spoke, and looked 
up mto my face allunngly Was this the true woman, I wondered, 
aAd was that other to whom 1 was accustomed only an actress earning 
her livmg ? Ne^, 1 could not beheve it 1 argued with myself that 
the manner and sentiments were assumed with the dress, that they 
were part of the masquerade But she could not have done it so well 
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without much expenence, and she confessed that she came here often, 
which argued deceit, for I had never had a hint of it Indeed, the 
reason she gave me for going that night was that she had never 
been to a mask ball Oh, thnce accursed fool that I was to let her 
come alone I Yet perhaps it was Just as well I knew that she was 
frivolous, but had never suspected that she was fast Indeed, I 
would have wagered my soul that she was to be trusted anywhere 
She had taken me m finely, and it was just as well that I should know 
it Doubtless my fnends had known it all along, and pitted me for 
a bhnd, weak fool But it was a shock, I can tell you, and I was m 
two minds the whole time In the one I condemned her utterly, in 
the other I was trying to excuse her Appearances were all against 
her certainly, but the habit of love and respect is not to be changed 
m a moment And, after all, what had she done that could not be 
excused ? She had talked m a vulgar way certainly, but I had not 
presumed upon it If I had taken the shghtest hberty, doubtless 
she would have resented it promptly Would she ? 

“ Her hand was restmg on my arm I hesitated a moment, then 
1 took it and pressed it To my horror, she laughed and returned 
the pressure 

" * You are waking up, Don Sombre,’ she said ' I was begmmng 
to fear that you were one of the doomed-to-the-dumps, you were so 
cold and dull But the dumps don’t last long when I'm about I'll 
soon cheer you up, and put some life m you ' 

'* I felt a horrid emotion at these words, and it was some tune 
before I could master my voice I was a broken man, and longed to 
sit down and cry hke a duld It was sorrow that had come upon me, 
not anger One is not angry when there is no hope , one is crushed 
And yet, although I knew there was no hope, I was hke a gambler 
who must stake again I determmed to go a httle further just to 
give her a last chance 

" ' You have cheered me to such good purpose that I do not fed 
mchned to part with you,’ 1 said, ’ but this crowd is distracting 
Let us get out of it I have a carnage waiting , will you come home 
with me ? ’ 

' Why, he’s qmte nervous,’ she said, laughmg * Now that ts 
mce, for I could swear, Don Sombre, that you’re not accustomed 
to “ no ” from a lady ’ 

*' * Why is it nice ?' I asked. 
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Well, you wouldn’t be nervous if 3 ^u were mdiSerent, you 
know,' she said archly * I can't stand your cold-blooded creatures, 
who don’t care a button either way ’ 

“ * Then I ought to please you,’ I answered gnmly, * for, as you 
nghtly perceive, I do care greatly Will you come ? ’ 

“ She laughed agam Good heavens I Was that acquiescence ? 
I drew her towards the roam entrance with the impetuosity of a young 
lover, and she did not demur She remarked that I seemed to be 
impatient, and impatient I was Every moment was an hour of pain 
now until the ghastly farce was over But I could not end it there 
and then It was too senous I must get her home I went down 
the street myself to fetch my hired brougham, so that my name might 
not be called out, and I told the man to go back before 1 returned to 
hand her m I was afraid of a scene m that public place if she 
suddenly discovered who I was, and it seemed an interminable tune 
until we started We were clear of the crowd, and off at last, however, 
but for the first few minutes I sat beside her unable to utter a word, 
and she began to rally me agam on the subject of my gloom Then 
she fell up against me, but whether because the carnage lurched or 
out of mere wantonness, I could not tell However, I put my arm 
round her d.nd she did not object 

'* ‘ Where do you hve ? * she asked, as we neared the house 
* These streets are all alike, and I cannot tell m the least where 1 am ’ 
" ‘ Well, we are there, at any rate,’ I answered, as the carnage 
stopped I handed her out, and opened the door with my latch-key 
The hght was so low m the hall, I had to take her hand to lead her up 
to the drawmg-room There all was darkness, but 1 had matches 
m my pocket, and ht the gas Then I turned to her She was gigghng 
at somethmg, but did not seem to see’ where she was 
“ * Now, madam,’ I said sternly, ‘ we will unmask' 

*' In a moment she had taken hers ofi and shpped out of the domino 
” I gazed I gasped I fell into a chair For the woman before 
me was a perfect stranger—a creature with dyed hair, blackened 
eyehds, and painted cheeks—not the sort of person to be seen with 
an 3 rwhere if one valued one’s reputation, and yet I could have gone 
down on my knees and kissed the hem of her garment, so great was 
my rehef I shall never forget it I For the first few minutes 1 could 
thmk of nothmg, do nothmg, but just sit there gazing at her, and 
smiling idiotically She was flattered by my attitude, which she 
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mistook for speechless admiration, and she stood still, posing in a 
theatncal manner, with an afiectation of coyness, until I recovered 
myself 

My first clear idea was that I must get nd of her, but how to 
do it without offering her any mdigmty ^ I was casting about in 
my mind for a plausible excuse, but before anything occurred to me, 
a carnage stopped at the door below I heard a key turned m the 
lock, then the rustle of silk, and a hght step on the staircase My wife 
had returned early as she had promised, and was coimng straight up 
to the drawing-room Her hand was already on the handle of the 
door-” 

He broke off at this pomt and looked out of the wmdow The 
train had stopped, but we had not noticed it at the moment 

“ Hello 1 '* he exclaimed, " this is my station 1 " and out he jumped, 
just as we were movmg off again 

I have never seen him since, I do not suppose that 1 ever shall, 
so I expect that all my life long I shall be tormented with conjectures 
as to what happened when the door opened. 
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' THE STORY OF A PIEBALD HORSE 

T his is all about a piebald People there are hke birds that 
come down m flocks, hop about chattenng. gobble up their 
seed, then fly away, forgetting what they have swallowed 1 
love not to scatter grain for such as these With you, friend, it is 
difierent Others may laugh if they like at the old man of many 
stones, who puts all things into his copper memory I can laugh, too, 
knowmg that all thmgs are ordered by destiny , otherwise I might sit 
down and cry 

The things I have seen 1 There was the piebald that died long 
ago, I could take you to the very spot where his bones used to he 
bleaching m the sun There is a nettle growing on the spot I saw it 
yesterday What important things are these to remember and talk 
about 1 Bones of a dead horse and a nettle , a young bird that falls 
from its ne*:^ m the night and is found dead in the morning puffballs 
blown about by the wmd a bttle lamb left behmd by the flock bleating 
at night amongst the thorns and thistles, where only the fox or wild 
dog can hear it I Small matters are these, and our hves, what are 
they ? And the pieople we have known, the men and women who 
have spoken to us and touched us with warm hands—the bright eyes 
and red hps I Can we cast these things hke dead leaves on the fire ? 
Can we he down full of heavm^s because of them, and sleep and nse 
m the morning without them ? Ah, friend I 

Let us to the story of the piebald There was a cattle-marking at 
neighbour Sotelo's estanaa, and out of a herd of three thousand head 
we had to part all the yearhngs to be branded After that, dinner and 
a dance At sunnse we gathered, about thirty of us , all fnends and 
neighbours, to do the work Only with us came one person nobody 
knew. He join^ us when we were on our way to the cattle , a young 
man, slender, well-formed, of pleasmg countenance and dressed as few 
could dress m those da]^ His horse also shone with silver trappings 
And what an animal I Many horses have I seen in this hfe, but never 
one with such a presence as this young stranger’s piebald 
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Amved at the herd, we began to separate the young animals, the 
men nding in couples through the cattle, so that each calf when smgled 
out could be dnven by two horsemen, one on each side, to prevent it 
from doubling back I happened to be mounted on a demon with a 
fiery mouth—there was no making him work, so I had to leave the 
parters and stand with httle to do, watching the yearhngs already 
parted, to keep them from returmng to the herd 

Presently neighbour Chapaco rode up to me He was a good- 
hearted man, well-spoken, half Indian and half Chnstian , but he also 
had another half, and that was devil 

“ What! neighbour Lucero, are you nding on a donkey or a goat, 
that you remain here doing boy's work ^ " 

I began telling him about my horse, but he did not listen , he was 
looking at the parters 

“ Who IS that young stranger ? ” he asked 

" I see him to-day," I rephed, “ and if I see him agam to-morrow, 
then I shall have seen him twice " 

" And in what country of which I have never heard did he learn 
cattle-parting ? ” said he 

'* He ndes," I answered, " hke one prraurmng on a good horse 
But he is safe, his fellow-worker has all the danger ” 

" I beheve you," said Chapaco " He charge funously and hurls 
the heifer before his comrade, who has all the work to keep it from 
doubling, and all the danger, for at any moment his horse may go over 
it and fall This our young stranger does knowmgly, thinking that 
no one here will resent it No, Lucero, he is presuming more on his 
long kmfe than on his good horse " 

Even while he spoke, the two we were watching rode up to us 
Chapaco saluted the yoimg man, taking ofi his hat, and said—" Will 
you take me for a partner, fnend ? " 

" Yes , why not, fnend ? " returned the other, and together the 
two rode back to the herd 

Now I shall watch them, said I to myself, to see what this Indian 
devil intends doing Soon they came out of the herd dnvmg a very 
small ammal Then I knew what was commg " May your guardian 
angel be with you to avert a calamity, young stranger t " 1 exclaimed 
Whip and spur those two came towards me hke men nding a race and 
not parting cattle Chapaco kept dose to the calf, so that he had the 
advantage, for his horse was well trained At length he got a httle 
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ahead, then, quick as ligh tning , he forced the calf round square before 
the other The piebald struck it full m the middle, and fell because it 
had to fall But Saints m Heaven I why did not the nder save him¬ 
self ? Those who were watchmg saw him throw up his feet to tread 
his horse's neck and leap away, nevertheless man, horse, and calf 
came down together They ploughed the ground for some distance, 
so great had been their speed, and the man was under Wlien we 
picked him up he was senseless, the blood flowing from his mouth 
Next mommg, when the sun rose and God’s hght fell on the earth, he 
expired 

Of couise there was no danang that night Some of the people, 
after eatmg, went away, others remained sitting about all mght, 
talking in low tones, waiting for the end A few of us were at his 
bedside watching his white face and closed eyes He breathed, and 
that was all When the sunhght came over the world he opened his 
eyes, and Sotdo asked him how he did He took no notice, but 
presently his lips began to move, though they seemed to utter no sound 
Sotelo bent his ear down to hsten " Where docs she Uve ? " he asked 
He could not answer—^he was dead 

" He seemed to be saying many things,” Sotelo told us, ” but I 
understood only this—' Tell her to forgive me I was wrong She 
loved him from the first I was jealous, and hated him Tell 
Elana not to grieve—Anacleto will be good to her ’ Alas 1 my friends, 
where shall I find his relations to deliver this dying message to them ? ” 

The Alcalde came that day and made a hst of the dead man’s 
possessions, and bade Sotelo take charge of them till the relations 
could be found Then, calhng all the people together, he bade each 
person cut on his whip-handle and on the sheath of his kmfc the mark 
branded on the flank of the piebald, which was in shape hke a horse¬ 
shoe with a cross inside, so that it might be shown to all strangers, and 
made known thr ough the country until the dead man’s relations should 
hear of it 

When a year had gone by, the Alcalde told Sotelo that, all mquines 
havmg failed, he could now take the piebald and the silver trappmgs 
for himself Sotelo would not listen to this, for he was a devout man 
and coveted no person's property, dead or ahve The horse and things, 
however, still remained m his charge 

Three years later 1 was one afternoon sitting with Sotelo, takmg 
mat6, when his herd of dun mares were dnven up They came gallop- 
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mg and naghmg to the corral, and ahead of them, lookmg hkc a wild 
horse, was the piebald, for no person ever mounted him 

** Never do I look on that horse," I remarked, “ without remember¬ 
ing the fatal marking, when its master met his death " 

" Now you speak of it," said he, " let me inform you that I am 
about to try a new plan That noble piebald and aU th(»e silver 
trappings hanging m my room are always reproaching my conscience 
I^t us not forget the young stranger we put under ground I have 
had many masses said for his soul’s repose, but that does not quite 
satisfy me Somewhere there is a place where he is not forgotten 
Hanc^ there arc, perhaps, that gather wild flowers to place them with 
lighted candles before the image of the Blessed Virgin , eyes there are 
that weep and watch for his coming You know how many travellers 
and cattle-drovers going to Buenos Ayres from the south call for 
refreshment at the pidpena I intend taking the piebald and tying 
him every day at the gate there No person calhng will fail to notice 
the horse, and some day perhaps some traveller will recogmse the 
brand on its flank and will be able to tell us what department and what 
estanaa it comes from ” 

I did not beheve anything would result from this, but said notlung, 
not wishmg to discourage him 

Next mormng the piebald was tied up at the gate of the pulperta, 
at the roadside, only to be released again when mght came, and this 
was repeated every day for a long time So fine an animal did not fail 
to attract the attention of all strangers passing that way , still several 
weeks went by and nothing was discovered At length, one evening. 
Just when the sun was setting, there appeared a troop of cattle dnven 
by eight men It had come a great distance, for the troop was a large 
one—about mne hundred head—and they mo\cd slowly, hke cattle 
that had been many days on the road Some of the men came m for 
refreshments , then the store-keeper noticed that one remained outside 
leamng on the gate 

“ What IS the capatas doing that he remains outside ? " said one 
of the men 

" Evidently he has fallen in love with that piebald,” said another, 
" for he cannot take his ey^ off it " 

At length the capatas, a young man of good presence, came in and 
sat down on a bench The others were talkmg and laughing about the 
strange thmgs they had aU been doing the day before, for they had 
been many days and nights on the road, only nodding a little m thor 
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saddles, and at length becoming delinous from want of sleep, they had 
b^un to act like men that are half-crazed 

“ Enough of the delusions of yesterday,” said the capatas, who had 
been silently hstemng to them, " but tell me, boys, am I m the same 
condition to-day ? ” 

" Surely not I ” they rephed " Thanks to those homed devils 
bemg so tired and footsore, we all had some sleep last night ” 

" Very well, then,” said he, " now you have hmshed eatmg and 
dnnkmg, go back to the troop, but before you leave look well at that 
piebald tied at the gate He that is not a cattle-drover may ask, 
* How can my eyes deceive me ? ’ but I know that a crazy brain makes 
us see many strange things when the drowsy eyes can only be held open 
with the fingers ” 

The men did as they were told, and when they had looked well at 
the piebald, they all shouted out, *' He has the biand of the cstanaa 
de Silva on his flank, and no counter-brand—claim the horse, capatas, 
for he IS yours ” And after that they rode away to the herd 

“ My fnend,” said the capatas to the store-keeper, “ will you explain 
how you came possessed of this piebald horse ? ” 

Then the other told him everything, even the dying words of the 
young stranger, for he knew all 

Tlie capatas bent down his head, and covenng his face shed tears 
Then he said, ” And you died thus, Torcuato, amongst strangers I 
From my heart I have forgiven you the wrong you did me Heaven 
rest your soul, Torcuato , I cannot forget that we were once brothers 
I, fnend, am that Anacleto of whom he spoke with his last breath " 
Sotelo was then sent for, and when he arnved and the pulperta 
was closed for the mght, the capatas told his story, which I will give 
you in his own words, for 1 was also present to hear him This is 
what he told us 

1 was born on the southern frontier My parents died when 1 was 
very small, but Heaven had compassion on me and raised up one to 
shelter me m my orphanhood Don Loreto Silva took me to his 
estanaa on the Sarandi, a stream half a day’s journey from Tandil, 
towards the setting sun He treated me hke one of his own children, 
and 1 took the name of Silva He had two other children, lorcuato, 
who was about the same age as myself, and his daughter, Elana, who 
was younger He was a widower when he took charge of me, and died 
when 1 was stdl a youth After his death we moved to Tandil, where 
we had a bouse close to the httle town , for we were all minors, and the 
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property had been left to be equally divided between us when we 
should be of age For four years we hved happily together , then when 
we were of age we preferred to keep the property undivided I pro¬ 
posed that we should go and hve on the estanaa, but Torcuato would 
not consent, hking the place where we were hvmg best Finally, not 
being able to persuade him, I resolved to go and attend to the estanaa 
myself He said that I could please m 3 rself and that he should stay 
where he was with Elana It was only when 1 told Elana of these 
things that I knew how much I loved her. She wept and implored me 
not to leave her 

" Why do you shed tears, Elana ? ” I said , ** is it because 3 rou 
love me ? Know, then, that I also love you with all my heart, and if 
you will be mine, nothing can ever make us unhappy Do not think 
that my absence at the estanaa will depnve me of this feehng which 
has ever been growmg up in me ” 

“ I do love you, Anacleto," she rephed, “ and I have also known 
of your love for a long tune But there is something in my heart which 
I cannot impart to you, only I ask you, for the love you bear me, 
do not leave me, and do not ask me why 1 say this to you " 

After this appeal 1 could not leave her, nor did 1 ask her to tell me 
her secret Torcuato and I were fnendly, but not as we had been before 
this difference 1 had no evil thoughts of him , I loved him and was 
with him a)ntinually , but from the moment I announced to hun that 
I had changed my mind about going to the estanaa, and was silent 
when he demanded the reason, there was a somethmg m him which 
made it different between us I could not open my heart to him about 
Elana, and sometimes I thought that he also had a secret which he 
had no mtention of sharmg with me This coldness did not, however, 
distress me very much, so great was the happmess I now expenenced, 
knowing that I possessed Elana's love He was much away from the 
house, bang fond of amusements, and he bad abo begun to gamble 
About three months passed m this way, when one mommg Torcuato, 
who was saddling his horse to go out, said, *' WiU you come with me, 
to-day, Anacleto ? ” 

" I do not care to go," I answered 

" Look, Anacleto," said he, " once 3 rou were always ready to 
accompany me to a race or dance or cattle-marking Why have you 
ceased to care for these thmgs ? Are you growmg devout before your 
tune, or does my company no longer please you ? " 

" It IS best to tell hun everything and have done with secrets," 
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said I to myself, and so replied “ Since you ask me, Torcuato, I will 
answer you frankly It is true that 1 now take less pleasure than for¬ 
merly m these pastimes, but you have not guessed the reason nghtly *’ 
" What then is this reason of which you speak ? " 

** Smce you cannot guess it,” I rephed, ” know that it is love ” 

** Love for whom ? ” he asked qmckly, and turmng very pale 
” Do you need ask ? Elana,” I replied 

I had scarcely uttered the name before he turned on me full of rage. 
“ Elana I ” he exclaimed " Do you dare tell me of love for Elana I 
But you are only a bhnd fool, and do not know that I am going to 
marry her myself ” 

" Are you mad, Torcuato, to talk of marrying your sister ? ” 

*' She IS no more my sister than you are my brother,” he returned 
'* I,” he continued, stnkmg his breast passionately, “ am the only child 
of my father, Loreto Silva Elana, whose motlier died m giving her 
birth, was adopted by my parents And because she is going to be my 
wife, I am wilhng that she should have a share of the property , but 
you, a miserable foundhng, why were you hfted up so high ? Was it 
not enough that you were clothed and fed till you came to man's estate ? 
Not a hand’s-breadth of the estanaa land should be yours by nght, and 
now you pi bume to speak of love for Elana ” 

My blood was on fire with so many insults, but I remembered all 
the benefits I had received from his father, and did not raise my hand 
against him Without more words he left me I then hastened to 
Elana and told her what had passed 

” This,” I said, " is the secret you would not impart to me Why, 
when you knew these thmgs, was I kept in ignorance ? ” 

" Have pity on me, Anacleto,” she rephed, crying “ Did I not 
see that you two were no longer fnends tind brothers, and this without 
knowing of each other’s love ? I dared not open my hps to you 
or to him It is alwa}^ a woman's part to suffer in silence God 
intended us to be poor, Anacleto, for we were both bom of poor 
parents, and had this property never come to us, how happy we might 
have been 1 ” 

" Why do you say such things, Elana ? Smce we love each other, 
we cannot be unhappy, nch or poor ” 

“ Is it a httle matter,” she rephed, ” that Torcuato must be our 
bitter enemy ? But you do not know everything Before Torcuato’s 
father died, he said he wished his son to marry me when we came of 
age When he spoke about it we were sittmg together by his bed ” 
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** And what did you say, Hlana ? ” I asked, full of concern 
** Torcuato promised to marry me I only covered my face, and 
was silent, for I loved you best even then, though I was almost a child, 
and my heart was filled with gnef at his words After we came here, 
Torcuato reminded me of his father's words I answered that I did 
not wish to marry him, that he was only a brother to me Th«i he 
said that we were young and he could wait until I was of another nund 
This is all I have to say, but how shall we three hve together any 
longer ? I cannot bear to part from you, and every moment I tremble 
to think what may happen when you two are together " 

" Fear nothing,” I said ” To-morrow morning you can go to 
spend a week at some fnend's house in the town , then I will speak to 
Torcuato, and tell him that since we cannot hve in peace together we 
must separate Even if he answers with msults 1 shall do nothing to 
gneve you, and if he refuses to hsten to me, I shall send some person 
we both respect to arrange all things between us ” 

This satisfied her, but as evening approached she grew paler, and 
I knew she feared Torcuato's return He did not, however, come back 
that mght Early next morning she was ready to leave It was an 
easy walk to the town, but the dew was heavy on the grass, and 1 
saddled a horse for her to nde I had just lifted her to the saddle when 
Torcuato appeared He came at great speed, and throwing himself 
of! his horse, advanced to us Elana trembled and seemed ready to 
sink upon the earth to hide herself hke a partndge that has seen the 
hawk I prepared myself for insults and perhaps violence He never 
looked at me , he only spoke to her 

" Elana,” he said, ” something has happened—something that 
obhges me to leave this house and neighbourhood at once Remember 
when I am away that my father, who cherished you and ennched you 
with his bounty, and who also chenshed and ennched this ingrate, 
spoke to us from his dying bed and made me promise to marry you 
Think what his love was, do not forget that his last wish is sacred, 
and that Anacleto has acted a base, treacherous part in trying to steal 
you from me He was hfted out of the nure to be my brother and equal 
m everything except this He has got a third part of my inhentance— 
let that satisfy him, your own heart, Elana, will tell yon that a mamage 
with him would be a crime before God and man Look not for my 
return to-morrow nor for many days But if you two begin to laugh 
at my father's dying wishes, look for me, for then I shall not delay to 
come back to you, Elana, and to you, Anacleto I have spoken ” 
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He then mounted his horse and rode away Very soon we learned 
the cause of his sudden departure He had quarrelled over his cards 
and in a struggle that followed had stabbed his adversary to the heart 
He had fled to escape the penalty We did not beheve that he would 
remain long absent, for Torcuato was very young, well off, and much 
hked, and this was, moreover, his first offence against the law But 
time went on and he did not return, nor did any message from him 
reach us, and we at last concluded that he had left the country Only 
now after four years have 1 accidentally discovered his fate through 
seeing his piebald horse 

After he had been absent over a year, 1 asked Elana to become my 
wife ** We cannot marry till Torcuato returns," she said " For if 
we take the property that ought to have been all his, and at the same 
time disobey his father’s d 3 nng wish, we shall be doing an evil thing 
Let us take care of the property till he returns to receive it all back from 
us , then, Anacleto, we shall be free to marry " 

I consented, for she was more to me than lands and cattle I put the 
estancia in order and, leaving a trustworthy person in charge of every¬ 
thing, I invested my money in fat bullocks to resell in Buenos Ayres, and 
in this business I have been employed ever since From the estanaa I 
have take^j nothing, and now it must aU come back to us—his mhent- 
ance and ours This is a bitter thing and will give Elana great gnef 

Thus ended Anacleto’s story, and when he had finished speaking 
and still seemed greatly troubled in his mind, Sotelo said to him, 
“ Fnend, let me advise you what to do You will now shortly be 
mamed to the woman you love and probably some day a son will be 
bom to you Let him be named Torcuato, and let Torcuato's inhent- 
ance be kept for him And if God gives you no son, remember what 
was done for you and for the girl you are going to many, when you 
were orphans and fnendless, and look out for some unhappy child in 
the same condition, to protect and ennch him as you were ennehed " 
“ You have spoken well,” said Anacleto " I will report your 
words to Elana, and whatever she wishes done that will I do ” 

So ends my story, fnend. The cattle-drover left us that mght and 
we saw no more of him Only before going he gave the piebald and the 
silver trappmgs to Sotelo Six months after his visit, Sotelo also 
received a letter from him to say that his mamage with Elana had 
taken place; and the letter was accompanied with a present of seven 
cream-coloured horses with black manes and hoofs 
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THE SKIPPER’S BIBLE 

"TT'S like this 'ere the poor beggar’s goin* to his death 
I without no sort of sky-piloting whatsoever I looks after his 
A body, feeds him 'andsome, but his soul—Lord knows that 
ain't in my line," said Dick Ferns, the mate of the Flytng Fvsh 

" No, nor yet m anybody’s hne aboard this ship," answered the 
carpenter 

The Flying Fish was an ungodly vessel From her Yankee captam, 
Joseph Greenleaf, to Richard Ferns, an Englishman—from her cook 
to her cabm-boy, her ethical strength was low 

The ship bowled bnskly through the Canbbean Sea, bound for 
Kingston, Jamaica She earned cargo and a few passengers, to one 
of whom the words spoken by Ferns had reference He was a negro 
" decker," and a man of some importance, Judging from the fact that 
a speaal erection of boards had been raised round him But the 
arcumstances of capital crime alone raised Black Ncil to his present 
eminence He now approached the end of his voyage and his earthly 
pilgrimage together A fellow-Ethiopian’s blood was upon his head, 
sentence of death had been passed, and the gallows waited for him 
at Kingston 

Nobody paid the doomed man much attention exceptmg Dick 
Ferns He, however, took hvely mterest in Black Neil, hstened to 
the reatal of his misdeec^, and considered the extent of his punish¬ 
ment very unreasonable 

" It’s hke this ’ere," Dick explamed to his fnends, " I don’t say 
as how be didn’t kill a man He did, an’ you or me ’ud done the 
same m his place His wife ran away with another mgger, and he 
laid wait and put dayhght through him Qiute nght too " 

" I spoke to him yesterday," remarked the carpenter " I said, 

‘ You’re a mortal bad lot, Neil, there’s no denym’ of it ’, and he said, 

* Dat’s so, massa ’ Then I said, ’ They’ll hang you, old man, sure as 
eggs IS eggs; and why shouldn’t they ? * And he says, ’ Yes, sai, 
dat’s so I’s gwme to my ’count ’ " 
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** It’s his future state as bothers him/* declared Dick Ferns 
** Quite natural too We may thmk he ain’t done much harm— 
leastways I do—but the law says he has, so he’ll die with a sm on his 
soul An’ you bet they’U take the Judge’s word for it m the next 
world, not a nigger’s Anywa 3 rs, it’s 'ard he can’t have no sky- 
piloting, ’cause he’s a man, though black ” 

" You won’t worry your head about niggers when you’ve seen a 
bit more of ’em, Bntisher,” aieered a misshape seaman with a hairy 
head like a bull and a deformed leg 

" Maybe not, but they’re a blamed sight better'n some whites 
Tam’t everybody as lolls a fellow-creature’s hanged, John Droop,” 
answered Dick sharply 

It happened that Mr Droop’s past was open to cnticism at one or 
two points, so the mate’s remark restored peace and made the other 
seamen laugh 

Then Ferns strolled forward to see Black Neil 

The negro was sitting m his temporary cabin on deck—sitting 
chained with heavy irons, his elbows on ^s knees, his head down 
between his hands 

" Well, how goes it ? Did you have the grub cook sait along ? ” 
asked DicV, hghting his pipe 

" Yes, tank you, massa Plenty good grub, sar, but I don’t 
want nuffin’ to eat mudi ” 

“ No Sky-piloting is what you hankers arter, boy Natural 
enough too But blame me if there’s a drop of that tap aboard. 
Have a whiff ? " 

” Tank you, massa, don’t want no 'bacco now ” 

Black Neil shook his head and looked out over the blue waters 
with great, sunken eyes He was an elderly negro, deep wnnkles 
already furrowed his face, and his wool had begun to grow grey 

" It’s berry bad, sar, feehn’ you’s all wrong wid Gor A'mighty 
I’s damn bad lot, what nebber learnt no prayers nor nuffin’, and 
now I gib de world to hear a mimster speak up for me, or any udder 
gem’man what could ” 

" Jus’ so, jus’ so,” answered Dick Then he sucked his pipe and 
was silent 

Presently Neil spoke agam 

” I’m a ’comphshed man, sar, in my way I can read plenty 
If you got de Word now, or de book ob hymn songs, seem’ dar’s 
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no minister nor gem'man what can pray, I might do 'long wid 
dem ” 

** Am't no good books here, my son, devil a one of ’em An’ 
you can read i WeU, that beats anything There’s no man on this 
'ere craft can read 'cept you an’ me, an’ the skipper an’ the cook ” 

" Hab dcy got good books, sar ? ” 

“ Not them, leastways only navigation an’ charts There ain't 
no sky-piloting m charts, I judge Lord 1 it’s 'ard Can’t you 
manage a bit of a pray nohow ? You’d feel easier hke if you could ” 
The negro only shook his head again 
” I no pray widdout somefin to start me off, sar ” 

" Well, keep up your pecker, anyhow I’ll look around Maybe 
the deckers knows a hymn, or summat of the sort, among ’em But 
you did ought to have taken your last cruise in another ship forsartm ” 
Then he rolled off to see if the Flying Fish contamed any shred or 
scrap of spiritual food for Black Neil 

When the members of the crew found that their first mate extended 
such sympathy to the condemned negro, they too, for the most part, 
showed a fragment of humamty in their treatment of him Men who 
would have kicked a black from before them, like dirt, under ordinary' 
circumstances, felt that Black Neil’s peculiar position entitled him 
to a httle respect Moreover, they considered his punishment was 
altogether excessive He suffered for an action most of them deemed 
praiseworthy Fellow-negroes, also, would peep over the partition 
which screened the culpnt If the black warder who guarded him was 
out of the way, they handed him bananas, sugar-cane, and like luxunes 
When the attendant sat in his place they would simply roll their 
brown eyes and express pious hopes that their brother had made his 
peace “ wid de Lord " 

But that was just what Black Ned had failed to do, and was tembly 
anxious to do, and could see no possibihty of domg Superstitious 
to the heart’s core, and m a measure fatalistic also, death had now 
become a famiUar idea, and its terrors were quite dwarfed and dimmed 
by the more temfic certainty of what awaited him beyond He took 
his judge's word for it that he was but a lost man, and now, with 
frantic desire, he yearned for some outlet to his penitence, for some 
rehgious channel through which even he might crawl within earshot 
of his outraged Maker Heaven seemed blind and dumb to the poor 
wretch But when Ferns left him, the memory of an old tunc fell 
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hke a wakened echo on Black Neil’s ear He could not recall the 
words of the song, he only recollected that they were religious and 
treated of a golden shore The air was better than nothing, and he 
hfted up his voice and whined the melody again and again to himself 
until his guard ordered him to be silent 

That night Dick Ferns recounted his recent conversation to an 
mterested group 

" I told him,” he said, in conclusion, “ how to my knowledge there 
weren't no such thing as a Bible aboard this craft, nor yet a Prayer- 
book neither ” 

** Yes, there is, Mr Ferns,” piped the cabin-boy 

” Eh ? Don't say you’ve got one, Spng ? " 

” No, I ain’t, but see this eye,” and he pointed to a big black 
bruise on his cheek, ” that came along of a Bible The boss have 
got one ” 

” The old man 1" exclaimed two or three men in wildest 
surpnse 

” He have I was tidym' his cabin, round, puttin’ things ship¬ 
shape, and he sees me hanging on to the shelf over his bunk, dustin' 
of it There was a book atop with a pohshed black cover, and 1 
picked it u^-/ to clean it Then he says, ‘ Take your dirty paws off the 
Word o' God, boy, and stop messin’ round and get out of here ’ So I 
ups and says, meanin' no sauce, ' I was cleanin' of the book, sir, as is 
a incli m dust and dirt' Then he lathered me proper for answenng ” 

Nobody appeared much interested in Spng's personal expenence, 
but the fact that Mr Greenleaf possessed a Bible called for a good deal 
of more or less profane comment 

“ Who’ll ask for the loan of it ? ” inquired Ferns. 

Not a man answered, and he spoke agam 

” I would, an' chance it, but it's useless He hates me worse than 
poison, ’cause I’m the only Englisliman aboard He’s been a damned 
beast to me since I sailed I reckon you'd get it, Bell, if any on us 
could ” 

Bell, the carpenter already mentioned, was considered to be the 
captain's favounte—a position he demed This man scratched his 
head and grumbled, and did not take kindly to the enterprise The 
general sense of the meetmg went against him, however, and he pre¬ 
pared to depart 

” Tell the skipper it’s for the mgger forward as is goin' to be hung. 
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He can’t refuse sky-pilotmg even to a mgger m that fix,” concluded 
Ferns 

" He will,” said the cook of the Fly%ng Ftsh " Mark my words; 
he’U teU BeU to go to hell” 

Pretty soon BeU returned baffled 

” He says he am’t disposed to lend the Word of God to a black¬ 
guard black man And he also says we're to sheer off from Neil for 
the future If he sees a hand alongside him again, the cap'n says that 
hand wiU hear from him direct,” explained the carpenter 
” There’s a blasted swine 1 ” burst out Dick 
" It shows how a man may have a Bible, and yet never behave 
so as to let other folks guess it,” commented BeU 

They were lost in speculation as to how the skipper ever came to 
possess a Bible at all Then the men separated, and Ferns went 
away His muddy brains were on fire with the wickedness of the 
skipper He had a rooted conviction that the Bible would make aU 
the difference to Black Neil’s position, if not m this world, at any rate 
in the next, he was firmly convinced, therefore, that Providence had 
placed this Bible on board for the negro’s espeaal benefit No matter 
had ever stirred his faculties so deeply, he could not get the subject 
out of his head, and the more he reflected upon it, the stronger grew 
his determination to secure the book for Neil at aU costs None took 
the skipper’s refusal to heart as he did , mdeed, their first indignation 
blunted, his comrades laughed at him for being m such anxiety about 
so trifling a business But Dick would not regard the subject as 
trifling; it appeared to him that tremendous issues were involved. 
He was new to intercourse with the negroes, and their mterests and 
welfare seemed perfectly senous concerns to him He debated with 
himself through long moonht watches, and his thoughts kept him awake 
m his bunk Personally he had never pretended to rehgion, but 
the sight of a smner—fnendless and comfortless on the biink of the 
grave—the spectacle of a feUow-man separated by a few days only from 
death—^woke strange forces m the heart of Dick Ferns and set his mental 
machinery workmg more briskly than ever it had worked before 
He knew what a “ caU ” meant, because a fnend of his had once re¬ 
ceived a “ call,” and Joined the Salvation Army upon the strength of it 
And now an overwhelming impression grew strong and stronger withm 
him, which notion finally dommated the m«ui and pointed to action 
Black Neil, Dick told himself, must have the skipper's Bible, and 
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Providence had evidently marked him out as a means by which the 
soul-saving book should reach its destination Eternal life for a 
penshmg creature lurked m his captam’s cabm, the mate of the 
Flying Filth determined to secure it If physical force became necessary, 
then he would fight The fact that such a course was mutiny and would 
be punished as such, did not particularly appeal to him , mdeed, the 
consequences of his pendmg action failed to weigh with him until 
too late After all,” he reflected, " the man's a reasonable b^ng 
Like enough hc’U hand over the book and make no splutter If he 
don't—well, he's been spoilin' for a smack at me these two voyages, 
now he shall have it Sure enough, it's a queer twist to get in the 
brain-pan of a seafann' man, all over a blessed mgger too, that nobody 
takes no count on , but there it is, red hot, and can’t be smothered ’* 
That night Dick knocked at the captam’s door, was told to come 
in, and entered to find a very unexpected picture The skipper lay 
upon his bunk smoking, and actually reading his Bible I 
“ What do you want ? ” he asked shortly, glancing up 
The other, from sheer amazement, clean forgot the elaborate remarks 
with which he had come prepared He stood silent, irresolute, open- 
mouthed, gazing upon this wonder before him 

” Whe^E do you want, you gaping fool ? " mqmrcd Mr Greenlcaf 
once more 

Then Dick found his tongue 

“ That, guv'ner,” he answered, pointing to the open book. 

The captam laughed, and then swore 

" This ship’s grown mighty rehgious of late, seems to me You're 
the second’s come on the same wild-goose chase What the fury’s 
the matter with you ? ” 

** 'Tain’t for myself I don’t waht no Bibles,” answered Ferns 
** It’s hke this 'ere , that cove that's going to be hanged at Kingston's 
gettm’ blamed low and down m the mouth He's off his feed and takm' 
on pitiful—'cause why ? ’Cause he ain’t got no sky-piloting. You've 
got a Bible, and he can read, so he says, therefore, I reckoned to ask 
you to lend it out to him I'll go bail he won't do no harm to it ” 

” Oh, you reckoned that, did you ? Well, I reckon you'd best 
mind your own bloody business m future, and not waste no more time 
foohng round that black sweep I don't lend no Bible of mine to him 
or any one Am't I readmg it myself ? Get out of this sharp And 
I'll say more than that if any one of you come around agam ” 






96 EDEN PHILLPOTTS 


He went on reading, but Ferns stood his ground, and twisted his 
hat about in his hands 

" Why don't you clear ? Ain’t the skipper’s own cabin pnvate 
from you devils ? " 

*' Well, It’s like this ’ere," answered Dick very slowly " Some¬ 
times a man finds he ain’t ’is own boss no more I ain’t I feels a 
kind o’ call sayin’ how Black Neil must have that Bible o’ youm 
You see, blacks is now calculated to have souls, same as whites , and 
his soul’s in a proper darned fix, owin’ to it’s havin’ no rehgion what¬ 
soever That book ’ud make a powerful sight of difference—^just all 
the difference between aloft and below maybe So I asks of you 
respectful to lend it to Bla^k Neil ’’ 

“ I’ll see him damned first I ’’ 

" 1 hen I guess I’ll take it, skipper *’ 

The two men looked at one another silently, and Ferns heked his 
great hands and rubbed them together in preparation For a moment 
the only sound in the cabin was the rasping of his rough palms Then 
Greenleaf spoke 

" Go nght ahead then, take it, or try to I’ve wanted to see 
what you were worth with your British gas and bounce Go right 
ahead I'll thrasii you here, and then have you flogged on deck, 
and then-’’ 

" Best arrange that later, boss ’’ 

There was not much room in the captain’s cabin for two big men 
to settle a quarrel by force of arms With such a confined area the 
battle promised to be short and decisive , and so it proved 

Dick grabbed the Bible, and Greenleaf hit him in the face , where¬ 
upon Dick dropped the book and turned his attention to his supenor 
officer Both men were soon strugghng upon the floor, first one upper¬ 
most, then the other The Amencan was tall and very active, but 
Dick’s bulk and weight told in that narrow ring He propped him 
again and again , for the skipper could not escape Greenleaf dropped 
frequently to avoid pumshment, and Dick alwa}^ waited for him to 
rise Both got well warmed and freely spnnkled with blood But 
Fems was the straighter hitter, and Greenleaf’s nght eye soon had 
the shutters up Then, as they rose from a fall, with Dick under, 
the skipper, aware that he had more than met his match m such close 
quarters, hfted his hand over his head and snatched a revolver which 
hung upon the cabm wall He was quick, but hardly quicker than 
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the other Ferris dashed m. and, with all his weight behind the blow, 
hit Mr Greenleaf full and fair upon the fordiead as he fired One 
man went down m a limp, senseless heap m the comer of his cabin, 
the other felt a stab of pain m his shoulder, and then saw a sudden 
stream of blood tnckhng down his arm into his hand He picked up 
the Bible, and staggered out into the alley<way 

A crowd had collected there upon sound of the shot, and Dick 
pushed through them, explaining as he went 

“ He’ve hit me somewheres m the shoulder, an' I've killed him 
Best go in an' get him on his bunk an’ do what’s possible ” 

Then, leaving a dotted hne of red splashes on the deck, he went 
forward with his pnze, and handed the Bible to Black Neil 1 he negro 
clasped the book with rejoicings, and was httle concerned to know 
what had taken place 

“ Read, boy, read hke hell I ” said Dick *’ Stick to it, there’s 
a chance yet if you only hold on hke gnm death I’ve knocked him 
silly, but he may come round It’s the skipper's owm He don't 
understand no blessed Bibles, else he'd a* fought fair an' not fired on 
me But he pretty mgh missed, whereas I didn't You just buckle 
to it, an' read for all you’re worth I've 'card tell the second half is 
reckoned to be the best, and if Greenleaf’s dead, you can keep the 
bally book till we get to port ” 

Then Ferns went to the galley to see after himself and secure the 
cook’s aid 

Fortunately for Dick, his shoulder had sustained but tnfling 
mijunes The skipper's bullet did httle more than touch him, mfhcting 
in its progress a superfiaal wound While the cook washed his injury 
and bound it up. Ferns asked after Mr Greenleaf. 

" How's the old man ? " he said 

"Bad, seemingly 'Hiere's nothing broke as I can find, and 
he’s breathing pretty free, but he ain't come to his senses yet 
Reckon you’ve dented m his skull somewhere That’s death, mind 
you'' 

“Guess there’ll be another to go along with Neil at Kingston, then," 
said Ferns 

Then the hours fled by, and the entire ship's company grew more 
and more anxious to learn how their captam prospered Sailors are 
but Job's comforters at best, and Dick heard enough before the dawn 
of the next day to depress him considerably. 
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“ You was nght in a sense, having a' call,' hke. to do it." explained 
Bell, who had a nice command of language and a luminous way of 
puttmg problems, " but the Law don't take no heed of a 'call' 
What you’ve done is to mutiny, and steal the skipper's property, and 
maybe murder him Tune will show If he dies, it is murder, if 
he hves, it's merdy assault with mtent to murder, and you'll get 
penal servitude for hfe " 

" All for a mgger too," grumbled the cook 

*' For his soul," said Dick apologetically " I don't care nothing 
much for Neil, but his soul was in the scale, in a manner of speakin' 
Now he's suckmg at the Book hke a child at its mother's bosom, 
so who knows if he mayn't Just wnggle into the nght place by the 
skin of his teeth ? " 

" Why are you so blamed sure mggers have any souls ^ ” inqmred 
John Droop " Whar you gwme to draw any hne betwixt us and 
them if they have souls ? ” 

" Don't you be too cocksure, my beauty, anyhow," answered 
the mate " If a drunken, dirty-hearted, mean, lopsided lout hke 
you've got a working soul—then, I guess, there's a chance for every¬ 
body and every colour, monke}^ included " 

" When men like Richard Ferns takes to preachin' aboard the 
Flying Fish, after knocking m the skull bones of the skipper, then 
it's werry gratif 3 nn' and werry conwinang, no doubt," retorted John* 
But the skipper was not dead He recovered consaousness about 
two hours after the battle, and it happened that the cook was with 
him at the time 

" The fus’ thing he says, mighty faint in his throat, is, ' Whar'd 
I hit Ferns ? * Then I says,' You scratched his shoulder, sir, that's 
all' Then he grunted and put his hand to his head, and says,' I know 
whar he hit me ' After that he told me to make the cabin dark and clear 
out, but I stuck on, knowing as how he should have food, and I 
made him bite and dnnk a bit, owmg to him being too feeble to refuse 
But he swore forable and vanous I reckon he’s turned the comer " 
The cook was nght, for within two days the skipper had his chair 
brought upon deck and presently appeared himself with a face every 
colour of the rainbow He sat and smoked, saying no word to any¬ 
body Then a strange thmg occurred, for Mr Greenleaf suddenly 
arose, walked stiffly and lamely across the ship, and disappeared behind 
the partition which hid Black Neil The negro, absorbed in his book. 
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heard and heeded nothing He conned the Bible at morning, noon, 
and mght Already he had won consolation from the Word 
How are you going on, mg ^ " asked Greenleaf suddenly 
“ Berry mce, massa,” answered Black Neil Then he looked up 
and saw who was speakmg, and trembled as he clung to the Bible 
“ Lebe de preaous Word, sar I’se getting straight wid de Lord 
fast now De Word get me mto hebben if you lebc him a htUe more 
Dey hang me up and I no care nuffin', ’cause I’se gwine to de golden 
shore So lebe de preaous Word along wid me, massa ” 

** Gom' to the golden shore by way of the- Wal, I guess many 

better’n you been hung I'll leave it on one condition If ever you 
makes that port, you must put in a word for this ship Just a remark 
in a gen’ral sort of way—needn’t mention no names—only let on how 
the Flying Fish ain’t all she might be Cam’t do no harm I didn’t 
lend that book kinder easy, but now you've got it, you can keep your 
fins on it till we get to Kingston And here’s a bit o’ lead pencil 
Just mark a notion here and theer as seems sort o’ best to you ” 

Mr Greenleaf flung down a stump of pencil, and went off without 
further speech He had heard and beheved a superstition that the 
dying or doomed have strange powers of inspiration extended to them, 
and he su->pected that his Bible would greatly benefit from attention 
at Black Neil's hands His mind had been busy during recent 
% hours, and his reflection had brought him to a somewhat unexpected 
conclusion 

The men talked over this m 3 rstery of their skipper’s continued 
silence 

" He’s nursin’ it, mate, to keep it bihng-hot for you in port," 
said Bell to Dick Ferns 

*' Not a shade of doubt, he’s lyin* low and lettin’ it just fester in 
him He’s breakin’ his heart to flog you afore all hands, only he 
knows he am’t got strength to do you justice yet," declared the cook 
The gmnd mystery kept all brains busy, and the great question 
none could answer . Why had not Greenleaf put Ferns in irons ? 

Upon the following day the skipper resumed his duties, and soon 
afterwards the Flying Fish sailed into Kingston Harbour Nothing 
out of the common occuired at that port There were rumours and 
whisperin g s, but Joseph Greenleaf took no official or defimte move 
m the matter of his mate Work went on as usual, the vessel was 
unloaded and filled agam, Black Neil went joyfully to gaol upon 
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learning that every benefit of clergy there awaited him durmg the 
few remaimng days of his existence 

** 'Twould break the poor fool’s heart if he had a respite now/’ 
said Bell “ He's just spxiihng for his dance m the air ” 

About a week afterwards, at dawn of a golden mormng, the Flying 
Fish sailed again, and, as she shpped away to sea, Dick stood for a 
moment at the stern, in the httle house where Neil had hved, and 
looked out at the shining town and a black speck that fluttered from 
a flagstaff Then he found he was not alone 

“ What you starin' at ^ " asked somebody standing by him It 
was the captain who spoke, and these were the first words which had 
passed between him and his mate, save upon ship matters, since their 
struggle 

" I’m a-lookin’ at that black flag over the pnson, cap'n They’ve 
strung him up to-day He’s gone—^poor devil f " 

“ We had some difference, if I remember, touchmg that mgger ? " 
said Greenleaf coolly 

" We had It's like this 'ere I'm awful sorry I smashed you 
up so bad, but you didn't ought to have shot, though I takes it right 
down manly of you to 'ave kept your mouth shut, an' I humbly thanks 
you " 

" Best thing to do when you’ve made a all-fired fool of yourself ” 

'* It weren't no ordinary case hke I felt ' called,’ and stronger 
than a cargo of lions Sky-pilotmg was the only us^ul thmg for a 
man in his fix , so I had to go for it " 

" He said how if he gets aloft 'twill be through that Bible of mine 
So I reckoned, seeing there’s room for improvement on this ship in a 
few jparticulars, to make a bargain with him If he gets there, I gave 
him the tip to put m a word for the Flying Fish, not mentionmg no 
names, but just free an’ general Smart—eh ? ” 

" Temble smart, sure enough " 

"And—and—^you and me’d better shake, 1 reckon Then tell 
the boys to puU this shanty down again. It’s done its work " 
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THE GREY FROCK 

T he nghts and wrongs of the matter are perhaps a little obscure, 
and it IS possible to take his side as wdl as hers Or perhaps 
there is really no question of sides at all—no need to condemn 
anybody , only another instance of the difficulty people have m under¬ 
standing one another's point of view But here, with a few lines 
added by way of introduction, are the facts as related in her obviously 
candid and sincere narrative 

Miss Winifred Petheram's father had an income from landed 
estate of about five thousand a year, and spent, say, six or there¬ 
about , his manor house was old and beautiful, the gardens dehghtful, 
the stables handsome and handsomdy maintained, the housekeeping 
hberal, hospitable, almost lavish Mr Petlieram had three sons and 
four daughters, but the sons were still young, and not the cause of 
any great expense Mrs Petheram was a quiet body, the two girls 
m the schoolroom were no senous matter, in fact, apart from the 
horses, Mildred and Wimfred were, in a pecumary point of view, the 
most senous burden on the family purse For both were pretty girls, 
gay and fond of society, given to pa 3 nng frequent visits in town and 
country, and m consequence needing many frocks and a considerable 
supply of downnght hard cash But everybody was very comfortable, 
only it was understood that at a period generally referred to as " some 
day " there would be very httle for anybody except the eldest son 
" Some day ” meant, of course, when Mr Petheram reluctantly 
died, and thereby brought his family mto less favourable worldly 
circumstances 

From this bnef summaiy of the family's position the duty of 
Mildred and Wimfred (and, in due course of time, of the two girls 
m the sdioolroom also) stands forth sahent and unmistakable 
Mildred performed it promptly at the age of nineteen years He was 
the second son of a baronet, and his elder brother was sickly and 
unmamed, but, like a wise young man, he took no chances, went 
on the Stock Exchange, and became exceedingly well-to-do m an 
exceedingly bnef space of time—something, m fact, " came off " m 
South Afnca, and when that happens ordinary limits of tune and 
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probability are suspended So with Mildred all was very well, and 
it was odds that one of the boys would be provided for by his brother- 
in-law Winifred had Just as good chances—nay, better, for her 
sensitive face and wondenng eyes had an attraction that Mildred’s 
self-possessed good looks could not exert But Winifred shilly¬ 
shallied (it was her father's confidential after-dinner word) till she was 
twenty-one, then refused Sir Barton Amesbuiy (in itself a step of 
doubtful sanity, as was generally observed), and engaged herself to 
Harold Jackson, who made two hundred a year and had no prospects 
except the doubtful one of maintaimng his income at that level— 
unless, that is, he turned out a gemus, when it was even betting whether 
a mansion or the workhouse awaited him , for that depends on the 
variety of genius Having taken this amazing course, Winifred was 
resolute and radiantly happy, her relatives, after the necessary 
amount of argument, shrugged their shoulders—the very madequate 
ultima ratio to which a softening avihsation seems to have r^uced 
relatives m such cases I can manage two hundred a year for her 
while I hve," said Mr Petheram, wiping his brow and then dustmg 
his boots , he was just back from his nde “ After that ” 

" The insurance, my dear ? " Mrs Petheram suggested But her 
husband shook his head , that httle discrepancy above noted, between 
five and six thousand a year, had before this caused the insurance to 
be a very badly broken reed 

Harold Jackson—for in him the explanation of Winifred’s action 
must be sought—^was tall, good-looking, ready of speech, and decidedly 
agreeable There was no aggressiveness about him, and his quiet 
manners repelled any suspiaon of bumptiousness But it cannot 
be denied that to him Winifred's action did not seem extraordmary, 
he himself accounted for this by saying that she, hke himself, was 
an Idealist, the boys by sa 3 nng that he was " stuck-up,” Mr Petheram 
by a fretful exclamation that m all worldly matters he was as blind 
as a new-born puppy Whatever the truth of these respective theories, 
he was as convinced that Wmifred had chosen lor her own happiness 
as that she had given him his And m this she most fuUy agreed. 
Of course, then, all the shrugging of shoulders m the umverse could 
not affect the radiant contentment of the lovers, nor could it avert 
the swift passage of months which soon brought the wedding-day in 
sight, and made preparations for it urgent and indispensable 

Mamed couples, even though they have only a precanous four 
hundred a year, must live somewh^e—^no id^i^m is mdependent 
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of a roof, on the contrary, it centres round the home, so Harold said, 
and the word "home" seemed already sacred to Winifred as her 
glance answered his It was the happiest day of her life when she put 
on her dainty new costume of dehcate grey, took her parasol and 
gloves, matched to a shade with her gown, and mounted into the 
smart dog-cart which Jenme, the new chestnut mare, was to draw 
to the station A letter had come from Harold to say that, after 
long search, he had found a house which would smt them, and was 
only just a tnfle more expensive than the maximum sum they had 
decided to give for rent Winifred knew that the dehcate grey became 
her well, and that Harold would think her looking very pretty, and 
she was going to see her home and his Her face was bnght as she 
kissed her father and jumped down from the dog-cart, but he sighed 
when she had left him, and his brow was wnnkled as he diove Jenme 
back He felt himself growing rather old, " some day " did not 
seem quite as remote as it used, and pretty Winnie—well, there was 
no use in crying over it now Wilful girls must have tlieir way , and 
It was not his fault that confounded agitators had played the deu(% 
with the landed interest The matter passed from his thoughts as 
ne began to notice how satisfactorily Jennie moved 

Wmifre-'^’s lover met her in London, and found her eyes still bnght 
from the revenes of her journey To-day was a gala day—they drove off 
m a hansom to a smart restaurant m Piccadilly, joking about their extra¬ 
vagance Everything was perfect to Winifred, except (a small excep¬ 
tion, surely I) that Harold failed to praise, seemed almost not to notice, 
the grey costume, it must have been that he looked at her face only I 
" It’s not a large house, you know," he said at lunch, smihng at 
her over a glass of Graves " Well, I shan’t be wantmg to get away 
from you," she answered, smiling " Not very far, Harold I " 

" Are your people still abusing me ? " 

He put the question with a laugh 

" They never abused you, only me " Then came the irrepressible 
question “ Do you hke my new frock I I put it on on purpose— 
for the house, you know ” 

" Our home I " he munniired, rather sentimentally, it must be 
confessed Tlie question about the frock he did not answer, he 
was thinking of the home Wimfred was momentanly grateful to 
a stout lady at the next table, who put up her glass, looked at the 
frock, and with a nod of approval called her compamon's attention 
to it 'This was while Harold paid the biU 
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Then they took another cab, and headed north—through Berkel^ 
Square, where Winifred would have liked, but did not expect, to stop, 
and so up to Oxford Street Here they bore considerably to the east, 
then plunged north again and drove through one or two long streets 
Harold, who had made the journey before, paid no heed to the route, 
but talked freely of the delightful hours which they were to en]oy 
together, of books to read and thoughts to think, and of an intimate 
sympathy which, near as they were already to one another, the home 
and the home life alone could enable them fully to realise Winifred 
listened , but far down in her mind now was another qu^tion, hardly 
easier to stifle than that about the frock Where are we going to ? ’* 
would have been its naked form , but she yielded no more to her impulse 
than to look about her and mark and wonder At last they turned 
by a sharp twist from a long narrow street into a short narrower street, 
where a waggon by the curbstone forced the cab to a walk, and shrill 
bo 3 rs were playing an umntelhgible noisy game 

“ What queer places we pass through I " she cried with a laugh, 
as she laid her hand on his arm and turned her face to his 

“ Pass through 1 We're at home,” he answered, returning her 
laugh ” At home, Winnie I " He pointed at a house on the nght- 
hand side, and, immediately after, the cab stopped Wimfred got 
out, holding her skirt back from contact with the whed Harold, m 
his eagerness to nng the door bell, had forgotten to render her this 
service She stood on the pavement for a moment looking about her 
One of the boys cried ” Cnkey, there’s a swell! ” and she hked the 
boy for it Then she turned to the house ” It wants a lick of paint,” 
said Harold cheerfully, as he rang the bell again 

” It certainly does,” she admitted, looking up at the dirty walls 
An old woman opened the door, she might be said, by way of 
metaphor, to need the same process as the walls A very narrow 
passage was disclosed behind her 

” Welcome 1 ” said Harold, giving Wimfred his hand and then 
presenting her to the old woman " This is my future wife,” he ex¬ 
plained ” We’ve come to look at the house But we won’t bother 
you, Mrs Bhdgett, we’d rather run over it by ourselves. We shall 
enjoy that, sha’n't we, Winnie ? ” 

Winnie’s answer was a httle scream and a hasty clutch at her gown, 
a pail of dirty water, standing m the passage, had threatened nun, 
she recoiled violently from this peril against the opposite wall and 
drew away again, silently exhibitmg a long trail of dark dust on her 
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new grey frock Harold laughed as he led the way into a small square 
room that opened from the passage 

That's the parlour," said the old woman, wiping her arms with her 
apron " You can find your way upstairs, nothing’s locked " And 
with this remark she withdrew bya steep staircase leading underground 

" She's the caretaker," Harold explained 

" She doesn't seem to have taken much care,” observed Wimfred, 
still indignant about her gown and holding it round her closely as 
drapery chngs to an antique statue 

Miss Petheram's account of the house, its actual dimensions, accom¬ 
modation, and charactenstics, has always been very vague, and since 
she refused information as to its number m the street, venhcation of 
these details has remained impossible Perhaps it was a reasonably 
capacious, although doubtless not extensive, dwelhng, perhaps, 
again, it was a confined and well-mgh stifling den She remembered 
two things—first, its all-pervadmg dirt, secondly, the remarkable 
quality which (as she alleged) distmgmshed its atmosphere She 
thought there were seven " enclosures,” this term being arrived at 
(after discussion) as a compromise between " rooms ” and " pens " , 
and she knew that the windows of each of these enclosures were com¬ 
manded by the windows of several other apparently similar and very 
neighbounng enclosures Beyond this she could give no account of 
her first half-hour m the house, her exact recollections began when 
she was left alone m the enclosure on the first floor, which Harold 
asserted to be the drawmg-room, Harold himself havmg gone down¬ 
stairs to seek the old woman and elicit from her some information as 
to what were and what were not tenant’s fixtures in the said enclosure 
" You can look about you," he remarked cheerfully, as he left her, 
" and make up your imnd where you're going to have your favountc 
seat Tlien you shall tell me, and I shall have the picture of you sitting 
there in my mind ” He pointed to a wooden chair, the only one then 
in the room “ Experiment with that chair," he added, laughing 
" I won’t be long, darhng " 

Mechanically, without considering things which she obviously 
ought to have considered, Wimfred sank into the designated seat, 
laid her parasol on a small table, and leant her elbows on the same 
piece of furmture as she held her face between her gloved hands The 
atmosphere again asserted its pecuhar quality , she rose for a moment 
and opened the wmdows, fresh air was gained at the expense of 
spoilt gloves, and was weighted with the drawbacks of a baby's cnes 
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and an inquisitive woman's stare from over the way Shutting the 
window again, she returned to her chair—the symbol of what was to 
be her favourite seat in days to come, her chosen comer in the house 
which had been the subject of so many talks and so many dreams 
There were a great many flies in the room, the noise of adjacent 
humamty in street and houses was miscellaneous and penetratmg, 
the air was very close And this hou^ was rather more expensive 
than their calculation had allowed They had immensdy enjoyed 
making those calculations down there in the country, under the old 
yew hedge and m sight of the flower-beds beneath the hbrary window 
She remembered the day they did it There was a cricket match 
in the meadow Mildred and her husband brought the drag over, 
and Sir Barton came in his tandem It was almost too hot in the 
sun, but simply dehghtful m the shade She and Harold had had 
great fun over mapping out their four hundred a year and proving 
how much might be done with it—at least compared with anything 
they could want when once they had the great thing that they wanted 

The vision vanished , she was back in the dirty little room agam , 
she caught up her parasol, a streak acrc^s the dust marked where it 
had lam on the table, she sprang up and twisted her frock round, 
craning her neck back, ah, that she had reconnoitred that chair 1 
She looked at her gloves , then with a cry of horror she dived for her 
handkerchief, put it to her bps, and scmbbed her cheeks , the hand¬ 
kerchief came away soiled, dingy, almost black This last outrage 
overcame her, tlie parasol dropped on the floor, she rested her arms 
on the table and laid her face on them, and she burst into sobs, just 
as she used to do in childhood when her brothers crumpled a clean 
frock or somebody spoke to her roughly And between her sobs she 
cned, almost loudly, very bitterly " Oh, it's too mean and dirty 
and horrid 1 " 

Harold had stolen softly upstairs, meaning to surprise the girl he 
loved, perhaps to let a snatched kiss be her first knowledge of his 
return He flushed red, and his bps set sternly, he walked across the 
room to her with a heavy tread She looked up, saw him, and knew 
that her exclamation had been overheard “ ^^at m the world is 
the matter ? " he asked in a tone of cold surpnse 

It was very absurd—she couldn't stop crying, and frmn amid 
her weepmg nothmg more reasonable, nothmg more adequate, nothmg 
less tnvial would come than confused murmurs of " My frock, Harold I" 
*' My parasol I " " Oh, my face, my gloves 1" He smiled con- 
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temptuoasly *' Don't you see ? " she exclaimed, exhibiting the 
gloves and parasol 

“ See what ? Are you crying because the room’s duty ? " He 
paused and then added, “ I’m sorry you think it mean and hornd 
Very sorry, Winifred ” 

Offence was deep and bitter m his voice, he looked at her with 
a sort of disgust She stopped sobbmg and regarded him with a gaze 
m which fnght and expectation seemed mingled, as though there were 
a great peril, and just one thmg that might narrowly avert it But 
his eyes were very hard She dned her tears, and then forlornly 
scrubbed her cheeks again He watched her with hostile cunosity, 
appealing to think her a very strange spectacle Presently he spoke 
" I thought you loved me Oh, I daresay you thought so too till 1 
came into competition with your new frock 1 beg pardon—I must 
add your gloves and your parasol As for the house, it's no doubt 
mean and homd , we were going to be poor, you see " He laughed 
scornfully, as he added," You might even have had to do a httle dusting 
yourself now and then I Hornble 1 " 

“ I just sat there and looked at him ” That was Winifred's own 
account of h^ behaviour It is not very explicit and leaves room 
for much conjecture as to what her look said or tned to say But 
whatever the message was he did not read it He was engrossed in 
his own mdignation, readier to hurt than to understand, full of his 
own wrong, of the mistake he had made, of her extraordinary want 
of love, of courage, of the high soul Very hkely all this was a natural 
enough state of mind for him to be m Justice admits his provocation , 
the tnviality of her spoken excuses gave his anger only too ffne an 
opportumty He easily persuaded himself that here was a revelation 
of the real woman, a flash of hght that showed her true nature, showmg, 
too, the folly of his delusion about her Against all this her look and 
what it asked for had very httle chance, and she could And no words 
that did not aggravate her offence 

" This IS really rather a ludicrous scene,” he went on Is there 
any use in prolonging it ? ” He waited for her to speak, but ^e was 
still tongue-tied *' The caretaker needn't be distressed by seeing 
the awful effects of her omission to dust the room, but if you're 
composed enough, we nught as well go ” He looked round the room 
“ You'll be glad to be out of this,” he ended 

” I know what you must think of me,” she burst out, ” but—but 
you don’t understand—^you don’t see-" 
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** No doubt I’m stupid, but I confess I don’t At least there's 
only one thing 1 see ” He bowed and waved his hand towards the 
door ” Shall we go ? " he asked 

She led the way downstairs, her skirt agam held dose and raised 
clear of her ankles, her care for it was not lost on Harold as he followed 
her, for she heard him laugh with an obtrusive bitterness that made 
his mirth a taunt The old caretaker waited for them m the passage 
" When’ll you be coming, sir ? ” she asked 
” 1 don't know It’s not certain we shall come,” said he ” The 
lady is not much taken with the house ” 

” Ah, well I ” sighed the old woman resignedly 
For an account of their drive back to the station matenals are, 
agam, sadly wanting ” He hardly said a word, and I did nothing 
but try to get my face dean and my gloves presentable,” was Wimfred’s 
history of their journey But she remembered—or chose to rdate— 
a httle more of what passed while they waited for the train on the 
platform at Euston He left her for a few minutes on the pretext of 
smoking a agarette, and she saw him walking up and down apparently 
m thought Then he came back and sat down beside her His manner 
was grave now , to judge by his recorded words, perhaps it was even 
a httle pompous, but when may young men be pompous, if not at 
such cnses as these ? 

" It’s no use pretending that nothing has happened, Winifred," 
he said ” That would be the hoUowest pretence, not worthy, I think, 
of either of us Perhaps we had better take some time to consider 
our course and—er—our relations to one another ” 

” You don’t want to marry me now ? ” she asked simply 
” 1 want to do what is best for our happiness,” he rephed ” We 
cannot forget what has happened to-day ” 

” I know you would never forget it,” she said 
He did not contradict her , he looked first at his watch, then along 
the platform for the approach of her tram To admit that he might 
forget it was impossible to him, m such a case of foig^etfulness would 
be a negation of his prmciples and a slur on his perception It would 
also be such a triumph over his vamty and his pnde as it did not lie 
m him to achieve, such a forgiveness as his faults and virtues combmed 
to put beyond the power of his nature She looked at him, and ” 1 
smiled,” she said, not seemmg herself to know why she had smiled, 
but consaous that,m the midst of her woe, some subtly amusmg thought 
about him had come mto her mmd She had never been amused at 
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him before, so she, too, was getting some ghmmer of a revelation out 
of the day's expenence—not the awful blaze of hght that had flashed 
on Harold’s ey^, but a dim ray, just enough to give cause to that 
puzzled smile for which she could not explicitly account 

So they parted, and for persons who have followed the affair at all 
closely it IS hardly necessary to add that they never came together 
agam This issue was obvious, and Wimfred seems to have made up 
her mind to it that very same evemng, for she called her mother into 
her room (as the good lady passed on the way to bed) and looked up 
from the task of brushing the grey frock which she had spread out on 
the sofa 

" 1 don’t think I shall marry Mr Jackson now, mother,” she said 
Mrs Petheram looked at her daughter and at her daughter’s gown 
” You’d better teU me more about it to-morrow You look tired 
to-night, dear,” she rephed 

But Wmifred never told her any more—^m the first place, b^ause 
the family was too dehghted with the fact to care one straw about 
how it had come to pass, and, in the second place, on the more im¬ 
portant ground that the thing was really too small, too trivial, and 
too absurd to bear telhng—at least to the f^ily To me, for some 
reason or dber, Winifred did tell it, or some of it—enough, anyhow, 
to enable me, with the help of a few touches of imagination, to con¬ 
jecture how it occurred 

” Don’t you think it was very absurd ? ” she asked at the end of 
her story We were sitting by the yew hedge, near the hbrary windows, 
looking across the fiower-beds to the meadow , it was a beautiful day, 
and the old place was charming " Because,” she added, " I did 
love him, you know, and it seems a small thing to separate about, 
doesn’t it ? ” 

” If he had behaved differently-” I began 

” 1 don't see how he could be expected to,” she murmured 
” You expected him to,” I said firmly She turned to me with 
an appearance of interest, as though I might be able to interpret to 
her something that had been causing her puzzle ” Or you wouldn’t 
have looked at him as you say you did—or smiled at him, as you 
admit you did But you were wrong to expect him to, because he’s 
not that kmd of man ” 

” What kind of man ? ” 

“ The kmd of man to catch you m his arms, smother you in kisses 
(allow me the old phrase), tell you that he understood all you felt. 
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knew all you were giving up, realised the great thing yon were doing 
for him ” 

Wimfred was listening I went on with my imaginary scene of 
romantic fervour That when he contrasted ^at mean little place 
with the beauties you were accustomed to, with the beauties whidi 
were nght and proper for you, when he saw your daintiness soiled by 
that dust, that gown whose hem he would wilhngly-” 

'' He needn't say quite as much as that," interrupted Wimfred, 
smihng a httle 

“ Well, or words to that effect,” said I " That when he did all 
this and saw all this, you know, he loved you more, and knew that 
you loved him more than he had dared to dream, with a deeper love, 
a love that gave up for him all that you loved next best and second 
only to him , that after seeing your tears he would never doubt again 
that you would face all tnals and aU troubles with him at your side— 
Don't you think if he’d said something of that kind, accompanymg 
his words with the appropnate actions-” I paused 

” WeU ? '' asked Wimfred 

" Don't you think you might have been hving in that horrid httle 
house now, instead of being about to contract an alhance with Sir 
Barton Amesbury ? ” 

” How do you know I shall do that ” she cned 

” It needs," I observed modestly, ” httle skill to discern the 
approach of the inevitable ” 1 looked at her thoughtful face and at 

her eyes, they had their old look of wondering in them " Don't 
3 rou ttunk that if he'd treated the situation in that way-? ” I asked. 

** Perhaps,” she said softly “ But he wouldn’t think of all that. 
He was such an Idealist ” 

I really do not know why she apphed that term to him at that 
moment, except that he used to apply it to himself at many moments 
But since it seemed to her to explain his conduct, there is no need to 
quarrel with the epithet 

“ And I hope," said I, " that the grey frock wasn't irretnevably 
rmned ? " 

” I’ve never worn it again,” she murmured. 

So I suppose it was rmned—unless she has some other reason. 
But she would be nght to treat it differently from other frocks, it 
must mean a good deal to her, although it failed to mean an 3 dhing 
except its own pretty self to Mr Jackson. 
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IHERE’S ingratitude for you ’ ” Miss Dolly Foster exclaimed 
suddenly 

“ Where ? ” I asked, rousing myself from meditation 
She pointed at a young man who had just passed where we sat 
He was dressed very smartly, and was walking with a lady attired in 
the height of fashion 

I made that man,” said Dolly, ” and now he cuts me dead before 
the whole of the Row 1 It’s atroaous! Why, but for me, do you 
suppose he’d be at this moment engaged to three thousand a year 
and—and the plainest girl in London ? ” 

“ Not that,” I pleaded , ” think of-” 

" Well, very plain, anyhow I was qmte ready to bow to him 
I almost did ” 


In fact you did ? ” 

** I didn’t I declare I didn’t ” 

” Oh, well, you didn’t then It only looked hke it ” 

” I met him,” said Miss Dolly, ” three years ago At that time 

he was—oh, qmte unpresentable He was everything he shouldn’t 

be He was a teetotaler, you know, and he didn’t smoke, and he 

was alwa 3 rs gomg to concerts Oh, and be wore his hair long, and 

his trousers short, and his hat on the back of his head And his 

♦ 

umbrella-” 

” Where did he wear that ? ” 

” He carried that, Mr Carter Don’t be silly! Earned it unrolled, 
you know, and generally a paper parcel m the other hand , and he 
had spectacles too ” 

” He has certainly changed outwardly at least ” 

” Yes, I know , well, I did that I took him in hand, and I just 
taught him, and now-1 ” 

” Yes, I know that But how did you teach him ’> Give him 
Saturday evemng lectures, or what ^ " 

" Oh, every-evenmg lectures, and most>mormng walks And I 

ixi 
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taught hun to dance, and I broke bis wretched fiddle with my own 
hands I ” 

" What very arbitrary distinctions you draw ” 

*' 1 don't Imow what you mean I do hke a man to be smart, 
anyhow Don't you, Mr Carter ? You're not so smart as you 
might be Now, shall I take you in hand ? " And she smiled 
upon me 

" Let’s hear your method What did you do to him ? ’* 

“ To Phil Meadows ? Oh, nothmg I just shpped m a remark 
here and there, whenever he talked nonsense 1 used to speak just 
at the nght time, you know " 

“ But how had your words such mfiuence. Miss Foster ? " 

“ Oh, well, you know, Mr Carter, I made it a condition that he 
should do just what I wanted in little things hke that Did he think 
I was gomg to walk about with a man canying a brown-paper parcel— 
as if he had been to the shop for a pound of tea ? ” 

“ Still, I don't see why he should alter all his-" 

" Oh, you are stupid ! Of course, he hked me, you know ” 

“ Oh. did he ? I see " 

" You seem to think that very funny ” 

" Not that he did—but that, apparently, he doesn’t ” 

" Well, you got out of that rather neatly—for you No, he doesn't 
now You see, he misunderstood my motive He thought—well, 
I do beheve he thought I cared for him, you know Of course I didn’t ” 
“ Not a bit ? " 

“ Just as a fnend—and a pupil, you know And when he'd had 
his hair cut and bought a frock-coat (fancy I he’d never had one!}, 
he looked quite mce He has mce eyes Did you notice them ? '* 

“ Lord, no I " 

Well, you’re so unobservant ” 

Oh, not always I’ve observed that your- 

Please don't I It’s no use, is it ? " 

I looked very unhappy There is an understanding that I am 
very unhappy since Miss Foster’s engagement to the Earl of 
Mii^eham was announced 

" What was I saymg before—^before you—^you know—oh, about 
Phil Meadows, of course I did hke him very much, you know, 
or I shouldn’t have taken all that trouble. \^y, his own mother 
thanked me 1 '* 
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I have no more to say," said I 
" But she wrote me a horrid letter afterwards." 

" You’re so very elhptical " 

** So very what, Mr Carter ? " 

" You leave so much out, I mean After what ? ” 

** Why, after I sent him away Didn't I tell you ? Oh, we had 
the most awful scene He raved, Mr Carter He called me the most 

homd names, and-” 

" Tore his hair ? ” 

" It wasn’t long enough to get hold of,” she tittered " But don’t 
laugh It was really dreadful And so unjust I And then, next 
day, when I thought it was comfortably over, you know, he came back, 
and—and apologised, and called himself the most awful names, and— 
well, that was really worse ’’ 

" What did the fellow complain of ? ** I asked in wondenng tones 
" Oh, he said I’d destroyed his faith m women, you know, and that 
I’d led him on, and that I was—well, he was very rude indeed And 
he went on wnting me letters hke that for a whole year I It made 
me qmte uncomfortable ’’ 

" But he didn't go back to short trousers and a fiddle, did he ? " 
I asked anxxuusly 

" Oh, no But he forgot all he owed me, and he told me that his 
heart was dead, and that he should never love any one again ’’ 

" But he's going to marry that girl ’’ 

" Oh, he doesn’t care about her,” said Miss Dolly reassuringly. 
” It’s the money, you know He hadn’t a farthing of his own Now 
he’ll be set up for hfe ” 

” And it’s aU due to you 1 ” said I adminngly 
” WeU, It is really ” 

** I don’t call her such a bad-looking girl though ” (I hadn't seen 
her face) 

*' Mr Carter 1 She’s hideous 1 ” 

I dropped that subject 

** And now,” said Miss DoUy again, ” he cuts me dead I " 

” It IS the height of mgratitude Why, to love you was a hberal 
education 1 ” 

“ Yes, wasn't it ? How mcely you put that ’ A liberal educa¬ 
tion 1 ’ I shall tell Archie ” (Archie is Lord Mickleham). 

” What, about Phil Meadows ? " 

VOL. IX 
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** Goodness me, no, Mr Carter Just what you said, you know ” 
" But why not tell Mickleham about Phil Meadows ? " I urged 
“ It’s aU to your credit, you know ’’ 

** Yes, I know, but men are so foolish You see, Archie thinks-** 

“ Of course he does " 

“ You might let me finish ” 

*' Archie thinks you were never m love before ” 

" Yes, he does Well, of course, I wasn’t in love with Phil-” 

" Not a httie bit ? ” 

“ Oh, weU-” 

*' Nor with any one else ? " 

Miss Dolly prodded the path with her parasol 
** Nor with any one else ? ” I asked again 
Miss Dolly looked for an instant m my direction. 

“ Nor with any one else ? ” said I 
Miss Dolly looked straight m front of her 
“ Nor with-” I began 

*' Hullo, old chappie, where did you spring from ? ” 

“ Why, Archie I ” cned Miss Dolly 

" Oh, how are you, Mickleham, old man ? Take this seat, I’m 
Just off—just off Yes, I was, upon my honour—got to meet a man 
at the club Good-bye, Miss Foster Jove 1 I’m late I ” 

And as I went I heard Miss Dolly say, I thought you were never 
commg, Archie dear 1 ” Well, she didn’t thmk he was commg just 
then. No more did I. 






W. W. JACOBS 
B. 1868 


THE MONKEY’S PAW 

I 

W ITHOUT the night was cold and wet, but in the small 
parlour of Labumam Villa the bhnds were drawn and 
the fire burned bnghtly Father and son were at chess, 
the former, who possessed ideas about the game involving radical 
changes, putting his king into such sharp and unnecessary penis 
that it even provoked comment from the white-haired old lady 
kmttmg plaadly by the fire 

'* Hark at the wind,’* said Mr White, who, having seen a fatal 
mistake after it was too late, was amiably desirous of preventing his 
son from seeing it 

*' I’m hstening," said the latter, gnmly surveying the board as 
he stretched out his hand *' Check ” 

** I should hardly think that he’d come to-mght,” said his father, 
with his hand poised over the board 
** Mate,” rephed the son 

” That's the worst of hving so far out," bawled Mr White, with 
sudden and unlooked-for violence . ” of all the beastly, slushy, out- 
of-the-way places to hve in, this is the worst Pathway's a bog, 
and the road’s a torrent I don’t know what people are thinking 
about I suppose because only two houses in the road are let, they 
thmk it doesn’t matter ” 

'* Never mind, dear,” said his wife soothingly, ” perhaps you'll 
win the next one ” 

Mr W^te looked up sharply, just in time to mtercept a knowing 
glance between mother and son The words died away on his hps, 
and he hid a guilty gnn in his thin grey beard 

” There he is," said Herbert White, as the gate banged to loudly 
and heavy footsteps came toward the door 

The old man rose with hospitable haste, and openmg the door, 
was heard condohng with the new amval The new amval also 
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condoled with himself, so that Mrs White said, '' Tut, tut I" and 
coughed gently as her husband entered the room, followed by a tall, 
burly man, beady of eye and rubicund of visage 

*' Sergeant-Major Morns," he said, mtroduang him. 

The sergeant-major shook hands, and taking the proffered seat 
by the fire, watched contentedly while his host got out whisky and 
tumblers and stood a small copper kettle on the fire 

At the third glass his eyes got bnghter, and he began to talk, the 
httle family arcle regarding with eager interest this visitor from 
distant parts, as he squared his broad shoulders in the chair and 
spoke of wild scenes and doughty deeds, of wars and plagues and 
strange peoples 

" Twenty-one years of it," said Mr White, nodding at his wife 
and son " When he went away he was a shp of a youth m the ware¬ 
house Now look at him " 

" He don't look to have taken much harm," said Mrs White 
politely 

" I’d hke to go to India myself," said the old man, " just to look 
round a bit, you know " 

" Better where you are,” said the sergeant-major, shaking his 
head He put down the empty glass, and sighing softly, shook it 
again 

" I should hke to see those old temples and fakirs and jugglers," 
said the old man “ What was that you started telhng me the other 
day about a monkey’s paw or something. Moms ? ’’ 

" Nothmg," said the soldier hastily " Leastways nothing worth 
hearmg ’’ 

“ Monkey’s paw ? ’’ said Mrs White cunously 

" Well, it’s just a bit of what you might call magic, perhaps," said 
the sergeant-major, off-handedly 

His three listeners leaned forward eagerly The visitor absent- 
nundedly put his empty glass to his bps and then set it down again 
His host filled it for him 

" To look at," said the sergeant-major, fumbhng m his pocket, 
" it's just an ordinary httle paw, dned to a mummy ” 

He took something out of his pocket and proffered it Mrs White 
drew back with a grimace, but her son, takmg it, exammed it 
cunously 

" And what is there speaal about it ? ” mquired Mr WTute as 





THE MONKEY’S PAW 


117 


he took it from hia son, and having examined it, placed it upon the 
table 

“ It had a spell put on it by an old fakir,” said the sergeant-major, 
*' a very holy man He wanted to show that fate ruled people's 
lives, and that those who interfered with it did so to their sorrow 
He put a spell on it so that three separate men could each have three 
wishes from it ” 

His manner was so impressive that his hearers were consaous that 
their hght laughter jarred somewhat 

” Well, why don't you have three, sir ? ” said Herbert White 
cleverly 

The soldier regarded him in the way that middle age is wont to 
regard presumptuous youth ” I have,” he said quietly, and his 
blotchy face whitened 

” And did you really have the three wish^ granted ? ” asked Mrs 
White 

” I did,” said the sergeant-major, and his glass tapped agamst his 
strong teeth 

" And has anybody else wished ? " persisted the old lady 
” The first man had his three wishes Yes,” was the reply, ” I 
don't know what the first two were, but the third was for death That’s 
how I got the paw ” 

His tones were so grave that a hush fell upon the group 
“ If you’ve had your three wishes, it's no good to you now, then. 
Moms,” said the old man at last “ What do you keep it for ? ” 

'The soldier shook his head " Fancy, I suppose," he said ^owly 
” I did have some idea of sclhng it, but I don’t think I will It has 
caused enough mischief already Besides, people won't buy They 
think it's a fairy tale, some of them and those who do think any¬ 
thing of it want to try it first and pay me afterward ” 

” If you could have another three wishes,” said the old man, eyeing 
him keenly, ” would you have them ? ” 

" I don’t know,” said the other ” I don’t know ” 

He took the paw, and dangling it between his forefingo" and thumb, 
suddenly threw it upon the fire White, with a slight cry, stooped 
down and snatched it oB 

” Better let it bum,” said the soldier solemnly 
" If you don’t want it. Moms,” said the other, ” give it to me ” 

** 1 won’t,” said his fnend doggedly " I threw it on the fire. 
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If you keep it, don't blame me for what happens. Pitch it on the fire 
agam hke a sensible man " 

The other shook his head and examined h» new possession dosdy. 
** How do you do it ? ” he inquired 

“ Hold it up in your nght hand and wish aloud,” said the sergeant- 
major, *' but I warn you of the consequences " 

” Sounds hke the Arabian Nights," said Mrs White, as she rose 
and began to set the supper ” Don’t you thmk you might wish for 
four pairs of hands for me ? ” 

Her husband drew the tahsman from his pocket, and then all 
three burst into laughter as the sergeant-major, with a look of alarm 
on his face, caught him by the arm 

” If you must wish,” he said gruffly, ** wish for something sensible ” 
Mr White dropped it back in his pocket, and placing chans, 
motioned his fnend to the table In the business of supper the tahs¬ 
man was partly forgotten, and afterward the three sat Ustemng m an 
enthralled fashion to a second instalment of the soldier's adventures 
m India 

” If the tale about the monkey's paw is not more truthful than 
those he has been telling us,” said Herbert, as the door closed behmd 
their guest, just in tune for him to catch the last tram, ” we shan't 
make much out of it ” 

” Did you give him anything for it, father ? ” inquired Mrs White, 
r^^ardmg her husband closely 

" A tnfle,” said he, colounng shghtly ” He didn't want it, but 
I made him take it And he pressed me again to throw it away ” 

" Likely,” said Herbert, with pretended horror ” Why, we're 
going to be nch and famous and happy Wish to be an emperor, 
father, to begin with , then you can’t be henpecked ” 

He darted round the table, pursued by the mahgned Mrs White 
armed with an antimacassar 

Mr White took the paw from his pocket and eyed it dubioudy 
” I don’t know what to wish for, and that’s a fact,” he said slowly 
” It seems to me I’ve got all I want ” 

” If you only cleared the house, >ou'd be qmte happy, wouldn't 
you ? ” said Herbert, with his hand on his Moulder. ” Well, wish 
for two hundred pounds, then; that'll just do it.” 

His father, smihng shamefacedly at his own creduhty, held up the 
talisman, as his son, with a solemn face, somewhat marred by a wmk 






THE MONKEY’S PAW 


119 


at his mother, sat down at the piano and stnick a few impressive 
chords 

I wish for two hundred pounds,” said the old man distinctly 
A fine crash from the piano greeted the words, mtemipted by a 
shuddering cry from the old man His wife and son ran toward 
him 

” It moved,” he cned, with a glance of disgust at the object as it 
lay on the floor ” As I wished, it twisted in my hand hke a snake ” 
” Well, 1 don’t see the money,” said his son as he picked it up and 
placed it on the table, *' and I bet I never shall ” 

“ It must have been your fancy, father,” said his wife, regarding 
him anxiously 

He shook his head ” Never mind, though, there’s no harm 
done, but it gave me a shock all the same ” 

They sat down by the fire again while the two men finished their 
pipes Outside, the wind was higher than ever, and the old man 
started nervously at the sound of a door banging upstairs A silence 
unusual and depressing settled upon all three, which lasted until the 
old couple rose to retire for the mght 

” I expect you'll find the cash tied up in a big bag in the middle 
of your bed,” said Herbert, as he bade them good-mght, " and some¬ 
thing homble squatting up on top of the wardrobe watchmg you as 
you pocket your ill-gotten gains ” 

He sat alone m the darkness, gazing at the dying fire, and seang 
faces m it The last face was so horrible and so simian that he gazed 
at It m amazement It got so vivid that, with a httle uneasy laugh, 
he felt on the table for a glass containing a httle water to throw over 
It His hand grasped the monkey's paw, and with a httle shiver he 
wiped his hand on his coat and went up to bed 

n 

In the bnghtness of the wintry sun next mormng as it streamed over 
the breakfast table he laughed at his fears There was an air of prosaic 
wholesomeness about the room which it had lacked on the previous 
night, and the dirty, shnvelled httle paw was pitched on the sideboard 
with a carelessness which betokened no great behef in its virtues 
” I suppose all old soldiers are the same,” said Mrs White ” The 
idea of our listening to such nonsense I How could wishes be granted 
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in these days ? And if they could, how could two hundred pounds 
hurt you, father ? " 

" Might drop on his head from the sky,” said the fnvolous Herbert 
” Moms said the things happened so naturally." said his father, 
” that you might if you so wished attnbute it to coincidence " 

” Well, don’t break into the money before I come back," said 
Herbert as he rose from the table " I’m afraid it’ll turn you into 
a mean, avanaous man, and we shall have to disown you ’’ 

His mother laughed, and following him to the door, watched him 
down the road , and returmng to the breakfast table, was very happy 
at the expense of her husband’s creduhty All of which did not 
prevent her from scurrymg to the door at the postman’s knock, nor 
prevent her from refemng somewhat shortly to retired sergeant-majors 
of bibulous habits when she found that the post brought a tailor’s 
bill 

" Herbert will have some more of his funny remarks, I expect, 
when he comes home,” ^e said, as they sat at dinner 

" I dare say,” said Mr White, pounng himself out some beer, 
" but for all that, the thing moved in my hand , that I’ll swear to ” 

" You thought it did,” said the old lady soothingly 
” I say it did," replied the other " There was no thought about 

it, I had just- Wliat’s the matter ? ’’ 

His wife made no reply She was watching the mystenous move¬ 
ments of a man outside, who, peering m an undecided fashion at the 
house, appeared to be tiynng to make up his mind to enter In mental 
connection with the two hundred pounds, she noticed that the stranger 
was well dressed, and wore a silk hat of glossy newness Three tunes 
he paused at the gate, and then walked on again The fourth tune 
he stood with his hand upon it, and then with sudden resolution flung 
it open and walked up the path Mrs White at the same moment 
placed her hands behind her, and hurriedly unfastemng the strings 
of her apron, put that useful article of apparel beneath the cushion 
of her chair 

She brought the stranger, who seemed lU at ease, into the room 
He gazed at her furtively, and listened m a preoccupied fashion as 
the old lady apologised for the appearance of the room, and her 
husband’s coat, a garment which he usually reserved for the garden. 
She then waited as patiently as her sex would permit, for him to 
broach his bizsmess, but he was at first strangely silent 
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1—was asked to call/' he said at last« and stooped and picked 
a piece of cotton from his trousers ** 1 come from * Maw and 
M^gins * ” 

The old lady started “ Is anythmg the matter ? " she asked 
breathlessly “ Has an 3 rthing happened to Herbert ? What is it ? 
What is it ? " 

Her husband interposed “ There, there, mother." he said hastily 
** Sit down, and don't Jump to conclusions You’ve not brought 
bad news. I'm sure, sir " . and he eyed the other wistfully. 

“ I'm sorry-" began the visitor 

** Is he hurt ? " demanded the mother wildly 

The visitor bowed in assent " Badly hurt,” he said quietly. 
" but he is not m any pam.” 

" Oh. thank God t" said the old woman, clasping her bands 
Thank God for that I Thank-" 

She broke off suddenly as the sinister meamng of the assurance 
dawned upon her and she saw the awful confirmation of her fears m 
the other's averted face She caught her breath, and turning to her 
slower-witted husband, laid her tremblmg old hand upon his There 
was a long silence 

“ He was caught m the machmery," said the visitor at length m a 
low voice 

" Caught m the machmery," repeated Mr White m a dazed fashion. 
** yes " 

He sat stanng blankly out at the window, and taking his wife's 
hand between his own. pressed it as he had been wont to do m their 
old courting days nearly forty years before 

" He was the only one left to us," he said, turning gently to the 
visitor " It is hard " 

The other coughed, and nsmg, walked slowly to the window 
'* The firm wished me to convey their sincere sympathy with you m 
your great loss," he said, without lookmg round " I beg that you 
will understand I am only th^ir servant and merely obe 3 nng orders " 

There was no reply, the old woman's face was white, her eyes 
stanng, and her breath inaudible, on the husband's face was a look 
such as his fnend the sergeant might have earned into his first 
action 

" I was to say that Maw and Meggins disclaim all responsibihty," 
contmued the other. " They admit no habihty at all, but m con- 
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sideration of your son’s service, they wish to present you with a certain 
sum as compensation ” 

Mr White dropped his wife’s hand, and nsing to his feet, gazed 
with a look of horror at his visitor His dry bps shaped the words, 
” How much ? " 

" Two hundred pounds,” was the answer 

Unconscious of his wife’s shnek, the old man smiled faintly, put 
out his hands hke a sightless man, and dropped, a senseless heap, to 
the floor 


ni 

In the huge new cemetery, some two miles distant, the old people 
buned their dead, and came back to a house steeped in shadow and 
silence It was all over so qmckly that at first they could hardly 
reabse it, and remained m a state of expectation as though of some¬ 
thing else to happen—something else w^ch was to hghten this load, 
too heavy for old hearts to bear 

But the days passed, and expectation gave place to resignation— 
the hopeless resignation of the old, sometime miscalled apathy 
Sometimes they hardly exchanged a word, for now they had nothing 
to talk about, and their days were long to weariness 

It was about a week after that the old man, waking suddenly m 
the night, stretched out his hand and found himself alone The room 
was m darkness, and the sound of subdued weeping came from the 
window He raised himself m bed and hstened 

" Come back,” he said tenderly ” You will be cold ” 

“ It IS colder for my son," said the old woman, and wept afresh 
The sound of her sobs died away on his ears The bed was warm, 
and his eyes heavy with sleep He dozed fitfully, and then slept 
until a sudden wild cry from his wife awoke him with a start 
” The paw I ” she cned wildly ” The monkey's paw 1 ” 

He started up m alarm ” Where ? Where is it ? What’s the 
matter ? ” 

She came stumbbng across the room toward him " I want it,” 
she said quietly " You've not destroyed it ? ” 

** It’s m the parlour, on the bracket,” he rephed, nuLrvdhng 
” Why ? ” 

She cned and laughed together, and bendmg over, kissed his 
cheeK. 
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'* I only Just thought of it,'* she said hystencally " Why didn't 
I think of it before ? Why didn’t you think of it ? *’ 

" Think of what ? ** he questioned 

** The other two wishes,” she replied rapidly. ” We’ve only had 
one 

*• Was not that enough ? " he demanded fiercely 
** No,** she cned tnumphantly , “ we’ll have one more Go down 
and get it qmckly, and wish our boy alive again ” 

The man sat up m bed and flung the bedclothes from his quaking 
limbs ” Good God, you are mad 1 ” he cned, aghast 

” Get it,” she panted , ” get it quickly, and wish- Oh, my 

boy, my boy 1 ” 

Her husband struck a match and ht the candle ” Get back to 
bed,” he said unsteadily “ You don’t know what you are sa 3 nng ’* 

" We had the first wish granted,” said the old woman fevenshly , 
'* why not the second ? ” 

” A coincidence,” stammered the old man 

" Go and get it and wish,” cned his wife, quivenng with exatement 
The old man turned and regarded her, and his voice shook ” He 
has been dead ten da 3 rs, and besides he—I would not tell you else, 
but—1 couid only recogmse him by his clothing If he was too temble 
for you to see then, how now ? ” 

” Bnng him back,” cned the old woman, and dragged him toward 
the door “ Do you think I fear the child I have nursed ? ” 

He went down in the darkness, and felt his way to the parlour, 
and then to the mantelpiece The tahsman was m its place, and a 
hornble fear that the unspoken wish might bnng his mutilated son 
before him ere he could escape from the room seized upon him, and 
he caught his breath as he found that ^e had lost the direction of the 
door His brow cold with sweat, he felt his way round the table, 
and groped along the wall until he found himself in the small passage 
with the unwholesome thmg in his hand 

Even his wife’s face seemed changed as he entered the foom It 
was white and expectant, and to his fears seemed to have an un¬ 
natural look upon it He was afraid of her 
" Wtsh / ” she cned, m a strong voice 
** It is foolish and wicked,” he faltered 
** Wish I ” repeated his wife 
He raised his hand ” 1 wish my son alive again.*' 
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The talisman fell to the floor, and he regarded it fearfully Then 
he sank trembhng into a chair as the old woman, with burning eyes, 
walV.ed to the window and raised the bhnd 

He sat until he was chilled with the cold, glanang occasionally 
at the figure of the old woman peenng through the window The 
candle-end, which had burned below the nm of the china candlestick, 
was throwing pulsating shadows on the ceding and walls, untd, with a 
flicker larger than the rest, it expired The old man, with an un¬ 
speakable sense of rehef at the failure of the tahsman, crept back to 
his bed, and a minute or two afterward the old woman came sdently 
and apathetically beside him 

Neither spoke, but lay sdently hslemng to the ticking of the clock 
A stair creaked, and a squeaky mouse scumed noisdy through the 
wall The darkness was oppressive, and after lying for some time 
screwing up his courage, he took the box of matches, and stnkmg one, 
went downstairs for a candle 

At the foot of the stairs the match went out, and he paused to 
stnke another , and at the same moment a knock, so qmet and stealthy 
as to be scarcely audible, sounded on the front door 

The matches fell from his hand and spdled in the parage He 
stood motionless, his breath suspended untd the knock was repeated 
Then he turned and fled swiftly back to his room, and closed the door 
behmd him A third knock sounded through the house 
" What’s that ? ” cned the old woman, starting up 
" A rat," said the old man m shaking tones—'* a rat It passed 
me on the stairs " 

His wife sat up m bed listemng A loud knock resounded through 
the house 

" It's Herbert 1 ” she screamed " It’s Herbert 1 ’’ 

She ran to the door, but her husband was before her, and catchmg 
her by the arm, held her tightly 

" WTiat are you gomg to do ? " he whispered hoarsely 
" It's my boy , it’s Herbert f " she cned, struggling mecbamcally 
" I forgot it was two miles away What are you holding me for ? 
Let go I must open the door " 

*■ For God’s sake don’t let it in,’’ cned the old man, trembhng 
** You’re afraid of your own son,’’ she cned, strugglmg ** Let 
me go I’m coming, Herbert, I’m coming " 

There was another knock, and another The old woman with a 
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sudden wrench broke free and ran from the room Her husband 
followed to the landing, and called after her appeahngly as she humed 
downstairs He heard the chain rattle back and the bottom bolt 
drawn dowly and stifSy from the socket Then the old woman’s 
voice, strained and panting 

“ The bolt,” she cried loudly ” Come down I can't reach it ” 

But her husband was on his hands and knees groping wildly on 
the floor m search of the paw If he could only And it before the 
thing outside got in A perfect fusillade of knocks reverberated 
through the house, and he heard the scraping of a chair as his wife 
put it down m the passage against the door He heard the creaking 
of the bolt as it came slowly back, and at the same moment he found 
the monkey's paw, and frantically breathed his third and last wish 

The knocking ceased suddenly, although the echoes of it were still 
m the house He heard the chair drawn back, and the door opened. 
A cold wind rushed up the staircase, and a long loud wail of disappoint¬ 
ment and misery from his wife gave him courage to run down to her 
side, and then to the gate beyond The street lamp flickenng opposite 
shone on a quiet and deserted road. 
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** PEAKING o* money,” said the night-watchman, thoughtfuUyf 
as he selected an empty soap-box on the wharf for a seat, 
^ “ the whole world would be different if we all ’ad more of it 

It would be a brighter and a ’appier place for everybody ” 

He broke off to open a small brass tobacco-box and place a httle 
qmd of tobacco tenderly into a pouch in his left cheek, critically 
observing at the same time the efforts of a somewhat large steams 
to get alongside the next wharf without blocking up more than three- 
parts of the nver He watched it as though the entire operation 
depended upon his attention, and, the steamer fast, he turned his 
eyes back agam and resumed his theme. 

” Of course it's the being short that sharpens people,” he adimtted 
thoughtfully , " the sharpest man I ever knew never 'ad a ha'penny 
in 'is pocket, and the ways 'e had o’ getting other chaps to pay for 'is 
beer would ha’ made 'is fortin at the law if 'e’d only 'ad the eddica- 
tion Playful httle chap 'e was I’ve seen men wot didn’t know 'im 
stand 'im a pot o’ beer and then foller’ im up the road to see 'im knock 
down a pohceman as 'e’d pronused They’d foller 'im to the fust 
pohceman 'e met, an’ then ’e’d point them out and say they were 
goin’ to half kill 'im, an’ the pohceman 'ud just stroU up an’ ask ’em 
wot they were ’anging about for, but I never 'eard of a chap telhng 
'im They used to go away struck all of a ’eap He died in the 
acadent ward of the London Horsepittle, poor chap ” 

He shook his head thoughtfully, and ignoring the statement of 
the watchman at the next wharf that it was a fine evenmg, shifted 
his quid and laughed rumbhngly 

" The funmest way o’ raising the wmd I ever ’card of,” he said, 
m explanation, ” was one that ’appiened about fifteen years ago I’d 
just taken my discharge as A B from the Norik Star, trading between 
here and the Austrahan ports, and the men wot the thing ’appened to 
was shipmates o’ mme, although on’y firemen. 

ia6 
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“ I know It's a true story, becos 1 was m it a little bit myself, 
and the other part I 'ad from all of 'em, and besides, they didn't see 
anything funny in it at all, or an 3 rthmg out of the way It seemed 
to them quite a easy way o' making money, and I d^ay if it 'ad come 
off all nght I should have thought so too 

In about a week arter we was paid off at the Albert Docks these 
chaps was all cleaned out, and they was all in despair, with a thirst 
wot wasn't half quenched and a spree wot was on'y in a manner o' 
speaking just begun, and at the end of that time they came round 
to a room wot I 'ad, to see wot could be done There was four of 'em 
m all old Sam Small, Ginger Dick, Peter Russet, and a orphan nevy 
of Sam’s whose father and mother was dead The mother 'ad been 
'alf nigger an' 'alf Malay when she was hving, and Sam was alwa 3 rs 
pertickler careful to point out that his nevy took arter 'er It was 
enough to make the pore woman turn m 'er grave to say so, but Sam 
used to say that 'e owed it to 'is brother to eiqilain 

“ ' Wot's to be done ? ' ses Peter Russet, arter they'd all said wot 
ouserable chaps they was, an' 'ow badly sailor-men was paid ‘ We're 
all gomg to sign on in the Land's End, but she doesn't sail for a fort¬ 
night , wot’s to be done in the meantime for to hve ^ ’ 

" ‘ Theie’s your watch, Peter,’ ses old Sam, dreamy-hke, * and 
there’s Ginger's nng It's a good job you kep’ that ring, Ginger 
We're all in the same boat, mates, an' I on’y wish as I’d got something 
for the general good It’s 'aving an orphan nevy wot’s kep’ me pore ' 
** * Stow it,’ ses the nevy, short-hke 

" ‘ Everything's agin us,' ses old Sam ' There's them four green 
parrots I brought from Brazil, all dead ' 

" ‘ So are my two monkeys,' ses Peter Russet, shaking 'is 'ead, 
* they used to sleep with me, too' 

" They all shook their 'eads then, and Russet took Sam up very 
sharp for saymg that p’r'aps if he 'adn't slep' with the monke 3 rs they 
wouldn't ha' died He said if Sam knew more about monkeys than 
wot 'e did, why didn’t 'e put 'is money in them instead o’ green 
parrots wot pulled their feathers out and died of cold 

" ' Talkmg about monkeys,' ses Gmger Dick, mterruptmg old Sam 
suddenly,' wot about young Beauty here ? ' 

" * Well, wot about him ? ' ses the nevy, m a nasty sort o' way 
•• • 'e's worth forty monkeys an' milhons o' green parrots,' 
ses Ginger, startmg up, * an' here 'e is a-wastmg of 'is opportunities. 
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going about dressed like a Christian Open your mouth. Beauty, 
and stick your tongue out and roll your eyes a bit' 

" ' Wy not leave well alone, Gmger ? ' ses Russet. and I thought 
so too Young Beauty was qmte enough for me without that 

"' Ter 'bhge me,' ses Gmger anxiously, * Just make yourself as 
ugly as wot you can, Beauty ’ 

" * Leave ’un alone/ ses old Sam, as his nevy snarled at 'em. * You 
ain't everybody's money yourself, Gmger' 

“ ' I tell you, mates,' ses Gmger, speaking very slow and solemn, 
* there's a fortin m 'im I was lookin' at 'im just now, trying to thmk 
who 'e reminded me of At fust I thought it was that big stuffed 
monkey we saw at Melbourne, then I suddenly remembered it was a 
wild man of Borneo I see when I was a kid up m Sunderland When 
I say 'e was a 'andsome, good-'arted lookmg gentleman alongside o' 
you. Beauty, do you begin to get my meamng ? ' 

“ ' Wot's the idea, Gmger ? ' ses Sam, getting up to lend me and 
Russet a 'and with 'is nevy 

" ' My idea is this,' ses Gmger ' take 'is does off 'im and dress 
'im up m tnat there wmderbhnd, or something o* the kind, tie 'im 
up with a bit o' hne, and take 'im round to Ted Reddish m the 'Ighway 
and sell 'im for a 'undred qmd as a wild man of Borneo' 

" ' Wot ? ' screams Beauty, m an awful voice ' Let go, Peter, 
let go, d'ye hear ? ' 

" ‘ 'Old your noise. Beauty, while your dders is speaking,' ses 'is 
unde, and I could see 'e was struck with the idea. 

" ‘ You Jest try dr^smg me up m a wmderbhnd,' ses his nevy, 
half-crying with rage 

“ ‘ Listen to reason, Beauty,' ses Gmger, * you'll 'ave your share 
of the tm , it'll only be for a day or two, and then when we've deaied 
out you can make your escape, and there'll be tw^ty-five pounds 
for each of us' 

"' 'Ow do you make that out, Gmgo: ? ' ses Sam, m a cold voice. 

** * Fours into a 'undered,' ses Gmger 

" ‘ Ho,' ses Sam, * Ho, mdeed. I wasn't aweer that *e was your 
nevy, Gmger * 

" ' Share and share alike,’ ses Russet * It's a very good plan o* 
yours, Gmger' 

" Gmger holds 'is 'ead up and looks at 'un 'ard 

** * 1 thought o' the plan,’ 'e ses, speaking very slow uid dehborate. 
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* Sam’s ’is uncle, and *e’s the wild man Threes mto a ’undered 
go- 

“ * You needn’t bother your fat 'ead adding up sums, Ginger/ 
ses Russet, very pohte ‘ I'm going to *ave my share, else I’ll split 
to Ted Reddish ’ 

** None of 'em said a word about me two of ’em was sitting on 
my bed, Ginger was using a 'ankerrhief o' mine wot 'e found in the 
fireplace, and Peter Russet 'ad 'ad a dnnk out o' the jug on my wash- 
stand, and yet they never even mentioned me That's firemen all 
over, and that’s 'ow it is they get themselves so disliked 

" It took ’em best part of an 'our to talk round young Beauty, an' 
the langwidge they see fit to use made me thankful to think that the 
parrots didn’t hve to lam it 

" You never saw anything hke Beauty when they *ad fimshed with 
'im If 'e was bad in 'is does, 'e was a perfeck horror without 'em 
Ginger Dick faked 'im up beautiful, but there was no pleasing 'im 
Fust he found fault with the winder-blind, which 'e said didn't fit, 
then 'e grumbled about going bare-foot, then 'e wanted somethmk 
to 'ide 'is legs, which was natural considering the shape of 'em Gmger 
Dick nearlv lost 'is tem^^r with 'im, and it was all old Sam could do 
to stop himself from casting 'im off for ever He was fimshed at last, 
and alter Peter Russet 'ad slipped downstairs and found a bit o' 
broken dothes-prop m the yard, and 'e'd been shown 'ow to lean on 
it and make a noise. Ginger said as 'ow if Ted Reddish got 'im for a 
'undered pounds 'e’d get 'im a bargain 

** * We must 'ave a cab,’ ses old Sam 

*' ‘ Cab ? ’ ses Gmger ‘ What for ^ ' 

" ‘ We should 'ave half Wapping ^following us,' ses Sam * Go 
out and put your nng up, Gmger, and fetch a cab ’ 

" Gmger started grumbhng, but he went, and presently came back 
with the cab and the money, and they all went downstairs leading the 
wild man by a bit o' Ime They only met one party coming up, and 
’e seemed to remember somethmk 'e’d forgotten wot ought to be fetched 
at once 

“ Ginger went out fust and opened the cab-door, and then stood 
there waiting becos at the last moment the wild man said the wmder- 
blmd was shpping down They got 'im out at last, but before 'e 
could get m the cab was gomg up the road at ten miles an hour, with 
Gmger 'angmg on to the door calhng to it to stop 
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** It came back at about a mile an' a 'alf an hour, an' the remarks 
of the cabman was eggstrordmary Even when he got back 'e wouldn't 
start till 'e'd got double fare paid m advance, but they got m at last 
and drove off 

" There was a fine scene at Ted Reddish's door Ginger said that 
if there was a bit of a struggle it would be a good advertisement for 
Ted Reddish, and they might p'r’aps get more than a 'undered, and 
all the three of ’em could do, they couldn’t get the wild man out o' 
that cab, and the cabman was hoppmg about 'arf crazy Every 
now and then they'd get the wild man 'arf out, and then he’d get 
in agin and snarl ’E didn’t seem to know when to leave off, and 
Ginger and the others got almost as sick of it as the cabman It 
must ha’ taken two years' wear out o' that cab, but they got ’im out 
at last, and Reddish’s door being open to see what the row was about, 
they went straight in 

" ' Wot’s all this ? ' ses Reddish, who was a tall, thin man, with 
a dark moustache 

*' ‘ It’s a wild man o' Borneo,' ses Ginger, panting, ' we caught 
'im m a forest in Brazil, an' we've come 'ere to give you the fust offer' 

'* Ted Reddish was so surpnsed 'e couldn’t speak at fust The 
wild man seemed to take 'is breath away, and ’e looked in a 'elpless 
kind o' way at 'is wife, who'd just come down She was a mce-lookin' 
woman, fat, with a lot o’ yaller hair, and she smdcd at ’em as though 
blie’d known ’em all their hves 

" ‘ Come into the parlour,' she ses, kindly, just as Ted was beginning 
to get 'is breath 

" They followed ’em in, and the wild man was just gomg to make 
hisself comfortable m a easy-chair, when Gmger give 'im a look, an' 
'e curled up on the 'earthrug mstead 

*' ‘ 'E ain’t a very fine specimen,' ses Ted Reddish, at last 

" ‘ It's the red side-whiskers I don’t like,' ses his wife ' Besides, 

who ever ’card of a wild man m a collar an' necktie ? ' 

" ‘ You’ve got hold o' the wrong one,’ ses Ted Reddish, afore Gmger 
Dick could speak up for hisself 

” ' Oh, I beg your pardm,' ses Mrs Reddish to Ginger, very pohte 
' I thought it was funny a wild man should be weanng a collar It’s 
my mistake That's the wild man, I s'pose, on the 'earthrug ? * 

“ ‘ That’s 'im, mum,' ses old Sam, very short. 

**' He don't look wild enough,’ ses Reddish. 
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“ * No , 'e’s much too tame/ ses *is wife, shaking her yaller curls 
'* The chaps all looked at each other then, and the wild man began 
to think it was time he did somethink, and the nearest thmg 'andy 
being Ginger's leg, 'e put 'is teeth into it Anybody might ha* thought 
Gmger was the wild man then, the way 'e went on, and Mrs Reddish 
said that even if he so far forgot hisself as to use sich langwidge afore 
'er, 'e oughtn't to before a poor 'eatlien animal 

“ ' How much do you want for 'im ? ' ses Ted Reddish, arter Gmger 
'ad got 'is leg away, and taken it to the winder to look at it 
'*' One 'undered pounds,' ses old Sam 

“ Ted Reddish looked at 'is wife, and they both larfed as though 
they’d never leave orf 

“' Why, the market pnee o’ the best wild men is only thirty shilhngs,' 
ses Reddish, wiping 'is eyes * I'll give you a pound for 'im ' 

“ Old Sam looked at Russet, and Russet looked at Ginger, and then 
they all larfed 

" ' Well, there’s no getting over you, I can see that,’ ses Reddish, 
at last * Is he strong ? ' 

*' ‘ Strong ? Strong ain’t the word for it,' ses Sam 
** * Bring ’im to the back and let 'im ’ave a wrestle with one o* 
the brown ».(ars, Ted,' ses 'is wife 
**' 'E’d loll it,' ses old Sam, hastily 

“ ‘ Never mind,’ ses Reddish, getting up, * brown bears is cheap 
enough * 

“ They all got up then, none of ’em knoiving wot to do, except the 
wild man, that is, and he got 'is arms tight round the leg o' the table 
“ ‘ Well,’ ses Ginger, * we'll be pleased for 'im to wrestle with the 
bear, but we must 'ave the 'undered qmd fust, in case 'e injures 'isself 
a httle' 

“ Ted Reddish looked 'ard at 'im, and then he looked at 'is wife agm 
** * I’ll just go outside and talk it over with the missus,' he ses, at 
last, and they both got up and went out 

'* * It’s all nght,’ ses old Sam, winking at Ginger 
** * Fair cop,’ ses Ginger, who was still rubbing his leg ' I told 
you it would be, but there's no need for Beauty to overdo it He 
nearly ’ad a bit out o’ my leg ’ 

**' A'nght,’ ses the wild man, shifting along the 'earthrug to where 
Peter was sitting, * but it don’t do for me to be too tame. You 'eard 
wot she said.' 
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*'' How are you feeling, old man ^ * ses Peter, m a kmd voice, as 
*e tucked ’is legs away under 'is chair 

“ ’ Gurr,’ ses the wild man, going on all fours to the back of the 
chair, ’ gur—wug—wug-' 

'' * Don’t play the fool. Beauty,’ ses Peter, with a uneasy smile, 
as he twisted ’is 'ead round ‘ Call 'im off, Sam ’ 

" * Gurr,’ ses the wild man, smffing at ’is legs , * gurr * 

" ‘ Easy on. Beauty, it's no good biting 'im till they come back,’ 
ses old Sam 

" ‘ I won’t be bit at all,’ ses Russet, very sharp, ‘ mmd that, Sam 
It’s my behef Beauty's gone mad ' 

" ‘ Hush,’ ses Gmger, and they ’card Ted Reddish and 'is wife 
coming back Ibey came in and sat down agin, and after Ted 'ad 
’ad another good look at the wild man and prodded ’im all over an’ 
looked at 'is teeth, he spoke up and said they'd decided to give a 
'undered pun for 'im at the end o’ three da 5 rs if 'e suited 

“ * I s’pose,’ ses Sam, looking at the others, * that we could 'ave 
a bit of It now to go on with ? ' 

" ’ It’s agin our way of doing business,’ ses Ted Reddish ’ If it 
'ud been a hon or a tiger we could, but wild men we never do ’ 

“ * The thing is,’ ses Mrs Reddish, as the wild man started on 
Russet's leg and was pulled off by Sam and Ginger, ‘ where to put 'im ’ 
” ‘ Why not put 'im m with the black leopard ^ ' ses her 'usband 
" * There's plenty o’ room m his cage,’ says 'is wife, thoughtfully, 
’ and it 'ud be company for 'im too ’ 

” ’ I don’t think the wild man 'ud hke that,' said Ginger 
** ’ I'm sartam sure 'e wouldn’t,’ says old Sam, shaking 'is ’ead 
“ * Well, we must put 'im in a cage by hisself, I s’pose,’ ses Reddish, 
' but we can’t be put to much expense I’m sure the money we spent 
m cat’s meat for the last wild man we 'ad was awful ’ 

“ ’ Don't you spend too much money on cat’s meat for 'tm* ses 
Sam, ‘ 'e’d very hkely leave it Bnngmg 'im 'ome, we used to give 
'im the same as we 'ad oursdves, and he got on all right ’ 

" * It’s a wonder you didn’t kiU 'im,’ ses Reddish, severely ’ He'll 
be fed very different 'ere, I can tell you You won’t know 'im at the 
end o’ three days ' 

" * Don’t change 'im too sudden,’ ses Gmger, keeping 'is 'ead turned 
away from the wild man, wot wos trymg to catch 'is eye ' Cook *is 
food at fust, 'cos 'e’s been used to it.’ 
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I know wot to give 'im/ ses Reddish, offhandedly ' I ain’t 
been in the hne twenty-seven years for nothink Bnng 'im out to the 
back, an’ I'll put 'im m 'is new 'ome ’ 

’’ They all got up and, taking no notice of the wild man’s whispers, 
foUered Ted Reddish and 'is wife out to the back, where all the wild 
beasts m the world seemed to 'ave collected to roar out to each other 
what a beastly place it was 

" ' I’m gomg to put ’im in " 'Appy Cottage ” for a time,’ says 
Reddish , ’ lend a hand ’ere, Wilham,' he says, beckoning to one of 
'is men 

” ' Is thai “ ’Appy Cottage ” ? ’ ses old Sam, sniffing, as they got 
up to a nasty, empty cage with a chain and staple in the wall 
“ Ted Reddish said it was 
“ ‘ Wot makes you call it that ? ’ ses Sam 

” Reddish didn’t seem to ’ear 'im, and it took all Ginger’s coaxing 
to get Beauty to go m 

“ ‘ It’s on’y for a day or two,’ he whispere 

“ * But ‘ow am I to escape when you’ve got the brass ? ’ ses the 
wild man 

" ‘ We’ll look alter that,’ ses Ginger, who ’adn’t got the least idea 
" The wild man 'ad a httle show for the Is^t time, jist to impress 
Ted Reddish, an’ it was pretty to see the way Wilham 'andled ’im 
The look on the wild man’s face showed as 'ow it was a revelashun to 
’»m Then ’is three mates took a last look at ’im and went off 

“ For the fust day Sam felt uneasy about 'im, and used to tell us 
tales about 'is dead brother which made us think Beauty was lucky 
to take arter 'is mother, but it wore off, and the next night, in the 
* Admiral Cochrane,' 'e put 'is 'ead on Gmger’s shoulder, and wep' for 
'appmess as 'e spoke of 'is nevy’s home at ‘ ’Appy Cottage ’ 

" On the third day Sam was fo** going round in the morning for the 
money, but Ginger said it wasn’t advisable to show any 'aste , so they 
left it to the evemng, and Peter Russet wrote Sam a letter signed 
‘ Bamum,’ offermg 'im two ’undered for the wild man, m case Ted 
Reddish should want to beat ’em down They all 'ad a dnnk before 
they went in, and was smihng with good temper to sich an extent that 
they 'ad to wait a minute to get their faces straight afore going m 
“ ‘ Come m,' ses Reddish, and they follered 'im into the parler, 
where Mrs Reddish was sitting in a armchair shaking 'er ’ead and 
lookmg at the carpet veiy sorrowful 
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•• * I was afraid you'd come/ she ses, m a low voice 
**' So was 1/ ses Reddish 

**' What for ? ' ses old Sam It didn't look much like money, 
and 'e felt cross 

" ' We've 'ad a less/ ses Mrs Reddish She touched 'erself, and 
then they see she was all in black, and that Ted Reddish was weanng 
a black tie and a bit o' crape round 'is arm. 

" ‘ Sorry to 'ear it, mum,’ ses old Sam 
**' It was very sudden, too,* ses Mrs Reddish, wiping 'er eyes 
*' * That's better than laying long/ ses Peter Russet, comforting hke 
“ Ginger Dick gives a cough ‘ Twenty-five pounds was wot *e'd 
come for, not to 'ear this sort o' talk ' 

“' We've been in the wild-beast hne seven-an'-twenty years,' ses 
Mrs Reddish,' and it's the fust tune anythink of this sort 'as 'appened.* 
“ ' 'Ealthy family, I s'pose,' ses Sam, stanng 
“ ‘ Tell 'im, Ted,' ses Mrs Reddish, in a 'usky whisper. 

“ ' No, you,' ses Ted 

“ ‘ It's your place,' ses Mrs Reddish 

" ‘ A woman can break it better,’ ses 'er 'usband. 

“ ‘ Tell us wot ? ' ses Ginger, very snappish 
" Ted Reddish cleared 'is throat 

" ‘ It wasn’t our fault,' he ses, slowly, while Mrs Reddish began 
to cry agin, ' gin’rally speakin’, animals is afraid o’ wild men, and 
night before last, as the wild man wot you left on approval didn’t 
seem to hke “ *Appy Cottage," we took 'im out an’ put 'im m with 
the tiger ’ 

" ‘ Put him m with the WOT ? * ses the unfort'mt man's uncle, 
jumping off 'is chair 

" * The tiger,' ses Reddish ' We 'card something in the mght, 
but we thought they was only 'avmg a httle bit of a tiff, hke In the 
morning I went down with a bit o' cold meat for the wild man, and I 

thought at first he'd escaped, but looking a httle bit closer-' 

“ ' Don’t, Ted,’ ses 'is wife * I can't bear it' 

**' Do you mean to tell me that the tiger 'as eat 'im ? * screams 
old Sam 

" ‘ Most of 'im,' s^ Ted Reddish , * but 'e couldn't ha' been much 
of a wild man to let a tiger get the better of 'un I must say I was 
surprised * 

** * We both was,' ses Mrs Reddish, wiping 'er eyes. 
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“ You might ha' 'card a pm drop, old Sam's eyes was large and 
staring, Peter Russet was suckmg 'is teeth, an* Gmger was wondenng 
wot the law would say to it—if it 'eard of it 

“ ' It’s an unfortunit thing for all parties,' ses Ted Reddish, at last, 
getting up and standing on the 'earthrug 

" * 'Omble,' ses Sam, 'uskily ' You ought to ha' known better 
than to put 'im in with a tiger Wot could you expect ? W’y, it 
was a mad thmg to do ' 

** * Crool thing,’ ses Peter Russet 
* You don’t know the bisness properly,’ ses Gmger, * that’s about 
wot it IS W'y, I should ha’ known better than that ’ 

** ‘ Well, it’s no good making a fuss about it,’ ses Reddish * It 
was only a wild man arter all, and he’d ha’ died an};^ay, cos 'e 
wouldn't eat the raw meat we gave ’im, and 'is pan o' water was 
scarcely touched He’d ha' starved himself anyhow I’m sorry, as I 
said before, but I must be off, I've got an appointment down at the 
docks ’ 

" He moved towards the door, Ginger Dick gave Russet a nudge 
and whispered something, and Russet passed it on to Sam 

“ ‘ What about the 'undered quid ? ’ ses pore Beauty’s uncle, 
catching 'ojU o’ Reddish as 'e passed ’im 

" ' Eh ? ' ses Reddish, surpnsed—' Oh, that's off ’ 

“ ' Ho !' says Sam ' Ho • is it ? We want a 'undered quid off 
of you , an' wot’s more, we mean to 'avo it ’ 

” ‘ But the tiger’s ate ’im,’ says Mrs Reddish, explaimng 
" ' I know that,’ ses Sam, sharply ‘ But 'e was our wild man, and 
we want to be paid for ’im You should ha’ been more careful We’ll 
give you five minutes, and if the money ain’t paid by that time, 
we'll go straight off to the pohce-station ’ 

" ' Well, go,’ ses Ted Reddish 
" Sam got up, very stem, and looked at Ginger. 

" ‘ You’U be rmn^ if we do,’ ses Ginger 
“ * AU nght,' ses Ted Reddish, comfortably 
" * I’m not sure they can’t 'ang you,’ ses Russet 
" ' I am’t sure either,’ says Reddish , ‘ and I'd like to know 'ow 
the law stands, m case it 'appens agm ’ 

“ ' Come on, Sam,' ses Gmger, ‘ come straight to the pohce- 
station ’ 

*' He got up, and moved towards the door Ted Reddish didn't 
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move a muscle, but Mrs Reddish flopped on her knees and caught 
old Sam round the legs, and 'eld him so's 'e a>uldn't move 
** ‘ Spare 'im,' she ses, crying 
** * Lea’ go o’ my legs, mum,’ ses Sam 
** * Come on, Sam,’ ses Ginger , ‘ come to the pohce * 

Old Sam made a despent effort, and Mrs Reddish called ’im a 
crool monster, and let go and 'id ’er face on ’er husband’s shoulder as 
they all moved out of the p^lour, larfing Uke a mad thmg with 
hystencs 

" They moved off slowly, not knowmg wot to do, as, of course, 
they knew they daren’t go to the pohce about it Gmger Dick’s temper 
was awful, but Peter Russet said they mustn’t give up all ’ope—« 
he’d wnte to Ted Reddish and tell 'im as a fnend wot a danger ’e was 
in Old Sam didn’t say anything, the loss of his nevy and twenty- 
five pounds at the same time being almost more than 'is ’art could 
bear, and in a slow, melancholy fashion they walked back to old Sam’s 
lodgmgs 

“ * Well, what the blazes is up now ? ’ ses Gmger Dick, as they 
turned the comer 

" There was three or four ’undered people standmg in front of the 
'ouse, and women’s 'eads out of all the winders screaming their 'ardest 
for the pohce, and as they got closer they ’eard a mcessant knocking 
It took ’em nearly five minutes to force their way through the crowd, 
and then they nearly went crazy as they saw the wild man with ’alf 
the wmder-blind missing, but otherwise well and ’arty, standing on 
the step and givmg rat-a-tat-tats at the door for all ’e was worth 
" They never got to know the nghts of it. Beauty gettmg so exated 
every time they asked ’im 'ow he got on that they ’ad to give it up 
But they began to 'ave a sort of idea at last that Ted Reddish ’ad 
been ’avmg a game with ’em, and that Mrs Reddish was worse than 
wot 'e was ” 
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CHAKLWOOD WITH A NUMBER 


M r ROBERT CHARLWOOD’S house was the cunosity of its 
neighbourhood It was a comfortable and well-conditioned 
house enough, standing m ground of its own, topmost on 
the hill of a high London suburb But Mr Charlwood had crowned 
the house (and consequently the hill) with curious superstructures, 
square, pointed, domed, nbbed, zinc-covered, pierced with apertures 
of weird design , structures some of which, it was reported, had been 
observed, m the twihght and dark of clear evemngs, to shift a nd 
turn about on their axes, by the operation of no visible agency Also 
there was a strange and contorted construction, like a pile of vast 
canisters, which clung irregularly to one side of the house, and was 
alleged to be a covered staircase leading from Mr Charlwood's study 
to the roof All of which prodigies were explained by the simple fact 
that Mr Charlwood was an astronomer 

It might be said—^it was said, m fact—that Mr Charlwood was 
not so much a great as a persistent astronomer , I have heard it more 
than hmted, indeed, that he was not a great astronomer at all. Such 
rumours as these never disturbed him, however, because he never 
heard them , for he was an astronomical hermit A more than middle- 
aged, qmte well-to-do, and not particularly ascetic hermit, but a hermit 
nevertheless He wrote and printed a great many capital letters 
after his name, of which few people could guess the precise sigmiicance 
These letters cost him a good number of guineas a year, for they were 
the imtials of all sorts of societies, membership in which was stnctly 
confined to any gentl^en who would pay the subscnptions Some 
came qmte reasonable, considenng the number of letters, and the 
dearest were only five gmneas per annum I heard of one, indeed, 
which gave you four imtials for a guinea, but this was a very common 
affair, and I beheve Mr Charlwood's letters of honour averaged out 
at fourteen and mnepence apiece, taking one with another, a far 
more respectable price, though not at all excessive 

He was the author of many contnbutions to the chief saentific 
journals, their mability to print which—for reasons they carelessly 
left unexplamed—caused great regret to the editors , and his lecture 
explaining echps^, before the Parson’s Green Debating Soaety, greatly 
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stirred that learned body On one occasion a daily newspaper had 
actually printed a letter from him givmg the time and particulars of 
the appearances of a cunous hght in the sky, thought possibly to have 
been a manifestation of the Aurora Borealts, and there is every 
reason to believe that the same newspaper would also have pubhshed 
his account of his observation, through his large telescope, of an 
extraordinary ascending flight of meteors, if he had sent it, and he 
would undoubtedly have sent it but for a certain misgiving ensmng 
on his descent from the observatory and his reception of a report that 
the kitchen chimney had been on fire " It's a mercy the fire-engmes 
haven't been here, sir," his housekeeper said, " the sparks were 
enough to bnng ’em five miles " 

It was to the management of this Mrs Page, his housekeeper, 
that Mr Charlwood owed the equable regularity of his hfe He was 
wholly unconscious of the debt, and by years of use and habit he had 
grown to regard his household as a sort of unclianging, pre-ordained 
Planetary System Mrs Page, the cook, the two housemaids, and 
the parlourmaid were all elderly and long-cstabhshed servants, and 
so was the gardener and odd-man They revolved decorously and 
punctually about himself, the sun of the system , the resulting pheno¬ 
mena of shaving-watcr, breakfast, lunch, tea, dinner, dusting, fire¬ 
fighting, and lawn-mowing occurnng with the exact and mechamcal 
preasion of the tides, the seasons, and the phases of the moon There 
was an occasional eclipse, m the form of a chimney-sweeping or spnng 
cleaning, and the kitchenmaid and the boot-boy came and went and 
changed erratically, but Mr Charlwood saw httle of them, and 
regarded them merely as irresponsible comets, with irregular orbits, 
stnkmg in from outer space and away again, with no matenal dis¬ 
turbance to the sohd planets about him So he went his unchanging 
way, sleeping, nsing, shaving, eating, reading, wnting, astronomismg, 
all to the tick of the clock, and one day and the next were as like as 
two full moons Mrs Page, visibly and mvisibly, inspred and 
regulated the system throughout, and the smallest diange m the 
exact order of the daily round would have affected Mr Charlwood 
much as an astral catastrophe would have affected the tables m the 
Nautical Almanac For many years, however, Mrs Page saw that 
nothing so offensive as diange of the smallest sort occurred m the 
Charlwood system 

But at last things began to go wrong suddenly Mr Charlwood 
descended to the bathroom one mormng, and there found the wrong 
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soap There was nothing to complain of m the soap itself—^indeecl, 
it was a cake of the same kind that had alwa)^ occupied the soap-di^ 
m his bedroom wash-stand—but it was not the sort of soap that 
anaent custom had sanctified for Mr Charlwood's bathroom use 
That was m a square cake, and this was oval That was white, and 
this was pmk, moreover, the smell was altogether different Mr 
Charlwood did not discover the anomaly tiU he was m the bath, and 
it was too late to complain , and after he was dressed it shpped his 
memory till he beheld the same soap in the same place the next morn¬ 
ing It was annoying and distressing, but he somehow forgot it 
agam At any rate he forgot it till lunch, when the claret reminded 
him It was cold^—^it positively chilled the teeth, and if one thing 
had been more regular than another in Mr Charlwood's house, it was 
the temperature of Mr Charlwood's claret He reproved the {^rlour- 
maid, and sent it away, but his lunch was wholly mined 

Mrs Page presented herself after lunch, and apologised She had 
been in the habit of seeing to the proper warming of the claret, it 
seemed, but to-day something had distracted her attention, and she 
had forgotten it Mr Charlwood sat mdignant, but far more amazed 
It was though the Pole Star had forgotten " its correct place at 
the tip of the Little Bear's tail Cold claret—^it seemed an impossi¬ 
bility , yet here it was And at dinner that evening it came up- 
how do you thmk ? Hot, sir, hteraUy hot, parboiled I The whole 
thing was an outraige on the laws of nature But even worse was 
to follow When he demanded Mrs P£^e, he was told that she had 
just “ stepped out" The chief planet of the system had just 
*' stepped out ** of its orbit—had gone swirhng off into space in flat 
defiance of the law of gravitation I . Mr Charlwood bounced angrily 
mto his study, and there found—no matches on the mantelpiece ! 

When he could consider these abnormities with some degree of 
calnmess, it seemed clear enough that something must be wrong with 
Mrs Page, and yet it could scarcely be her health, or she would 
not have gone out He resolved to demand an explanation in the 
mommg 

In the morning, however, she forestalled him by askmg for a few 
days* leave She got the question out—very anxiously and gulpily, 
it is tme—^before he had tune to open his inqmnes, and, havmg heard 
it, he was dumb for half a mmute, losing all hold of his ideas Imagine 
askmg Jupiter to give an indefimte hohday to his largest moon 1 

When he found his voice, it was a voice of scandalised protest 
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Mrs Page I " he said, " Mrs Page ! Really I don't understand this 
extraordinary state of things What do you mean by it ? " 

Mrs Page’s mouth screwed down at the comers, and her eyes— 
rather red and heavy, he noticed now—grew pleading and watery 
" I—I don't hke to ask you, sir," said Mrs Page, " and I’ve put it off 
as long as I could, but 1 must ask you to let me go now I'll see the 
cook, and-” 

“ But what, Mrs Page—why—what is the reason of this extra¬ 
ordinary—this—in short, Mrs Page, what is your explanation ? " 

“ Well, sir, I didn't want to mention it, not wishing to trouble 
you, as you didn’t know , but it’s my mother ” 

" Your mother, Mrs Page ? " 

" Yes, sir " Mrs Page, tearful of eye, spoke with an air of meek 
apology for having been bom of woman 

Mr Charlwood's surprise was complete Mrs Page was certainly 
as old as himself, and hvs mother was no more than a recollection of 
childhood There was ^mething difficult to beheve—something 
vaguely ndiculous—about Mrs Page's tardy retention of a mother 
“ Then, what is it, Mrs Page ? Why must you go because of 
your—your mother " 

“ She’s an mvahd, sir, and—got nobody to look after her for the 
present, and I—I—oh, I don't know what I shall do i " And here 
Mrs Page broke down wholly and dabbed her red eyes with a fistful 
of wet pocket-handkerchief 

Mr Charlwood regarded his housekeeper with blank astonishment 
She was exhibiting phenomena altogether foreign to his expenence 
of planets He asked more questions, and so the tale came out 
disconnectedly m sobs and jerks 

Mrs Page's mother had been left a widow only a httle earher than 
Mrs Page herself Of late years she had become bedndden with 
spine trouble, and, to the worse of that, was nearly blmd Mrs Page 
had taken lodgings for her, and a woman had been paid to give her 
attention, but now the small savmgs of mother and daughter had 
at length given out, and the attendant was gone, and it was Mrs 
Page’s present care to move her mother to ch^per lodgmgs, if such 
could be found, and m some way to attempt the impossible in the 
way of providing attendance on her This must be the work of a few 
days, and Mrs Page humbly and tearfully, but with more insisteiibe 
than she had ever dared to use to her employer before, protested tlmt 
she really must go 
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So much Mr Charlwood gathered from Mrs Page's faltenng 
apologetics, but she said nothing of the weeks of deepenmg apprehen¬ 
sion which had preceded the cnsis, while the last few sovereigns, feebly 
reinforced by the last month’s vrages, had been melting fast, nor of 
the sleepless, sore-eyed nights given to helpless scheming of hopeless 
expedients And Mr Charlwood was not the man to figure them in 
his imagmation, for, m truth, that was not a quahty wherewith he was 
vastly endowed So he rephed with digmfied aspcnty 

“ Have you considered, Mrs Page,” he said, " what—^ah^—extreme 
difficulty and inconvemence, and, m fact, positive annoyance, your 
absence would cause to the—^to me ? ” 

Yes, it seemed that Mrs Page had considered this, and was very 
sorry But she had made arrangements to mitigate the inconvemence 
as far as possible, and—^in short, she really must go Mr Charlwood’s 
amazement increased, he began to realise that his housekeeper was 
msisting—was growing firm—dictatonal This was disconcerting— 
even alarming Mr Charlwood suddenly grew aware that a vast deal 
more of his habitual weU-being than he could nsk depended wholly 
on his housekeeper, he positively could not afford to offend her. 
What was to be done ? 

The dooner this nmsance was got nd of the better He reflected 
that when a similar difficulty arose m a matter of astronomy—when 
one planet of a S 3 ^tem was observed to be distracted from its proper 
orbit by the influence of some unknown object outside the S 3 ^tem, 
every astronomer turned his telescope m the direction of the unknown 
object m the hope of seeing it It was all he had to guide him, and 
tune was preaous He pushed his chair back and rose 

“ Very well, Mrs Page," he said " Get your bonnet at once I 
will come with you and see this mother of yours I ” 

Mrs Page's red eyes opened wide Hers was the amazement now. 
She stammered the beginnings of protest and then was silent Could 
It be that Mr Charlwood doubted her word ? 

” I will see this mother of yours, Mrs Page 1 ” he repeated 
Mrs Page left the room with somethmg of a woebegone flounce 

At the foot of the hill, where the houses stood smaller and thicker, 
a street led out of the mam road, and another street led out of that 
T^e end of this street was m another, wherein, if you turned to the 
ri£^t, you proceeded to I don't know where, and if you turned to the 
left, you could get no farther, because the street ended m a bhnd 
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wall At the end httle house, next the blind wall, in a back room 
up the one flight of stairs, Mrs Page’s old mother lay palhd and help¬ 
less and all but bhnd on a clean httle bed on an iron bedstead with 
thin and staggering legs So Mr Charlwood and his housekeeper 
found her half an hour after their morning conversation Most things 
m the room were difficult to distinguish at first, for the bhnd was 
drawn, but the white of the bed was distmct enough, and on that 
another white—the old woman's face, hard and sharp and shockmg, 
with eyes all but closed by lids that trembled unceasingly 

“ Is that you, Martha ? ” came a querulous voice from the bed 
" A nice tune to leave me here like this, I must say, and not a soul 
to do a thing for me I ” 

Mrs Page bent and kissed the drawn face, quickly whispering 
something m which Mr Charlwood could distinguish nothmg but his 
own name The twist of pain that abode ever on the grey face 
deepened at the words, and the old woman made what seemed a 
great effort to sit up, ending in a short groan 

“ And pray,” came the sharp voice again, ” pray, may I ask why 
Mr Charlwood is so good as to pay me this unmvited visit ? ” 

Mrs Page stooped again and murmured some agonised entreaty, 
but the helpl^ woman m the bed went on 

” I cannot pretend that the tune is convenient,” she said ” And 
I hope it is not at your request, Martha Mr Charlwood is surely 
aware that the temporary arcumstances which have induced you to 
accept a position m his household, and which have made it convement 
for me to occupy these very inadequate lodgmgs, are not such as 
would warrant any attitude of patronage on his part " 

Mrs Page left the bed-head and returned to Mr Charlwood by the 
door, pleadmg in whispers “ Please go, sir,” she begged ” She 
doesn’t know, she doesn’t understand—I’ve never told her quite how 
things are, and she’s been used to something different, pray forgive 
her, Mr Charlwood, and—and don’t stay You see it’s true I must do 
sometbmg, though I don’t know what Please leave me with her ” 
Mr Charlwood found himself on the stairs, with some confused 
consaousness of a novel msignificance He had been ordoed out of 
the room by his own housekeeper, and had meekly obeyed her His 
digmty bemg so far abused, it would suffer no more if he sat on the 
stairs to thmk it over, so he sat and tried But through all he 
oppressed by the memory of that grey-white face, with the tiemblmg 
^ehds, that lay m the little room bdund him He had put himgAT# 
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m a false position, that was clear And it would never do to part 
with Mrs Page—that would mean a dislocation of the domestic S 3 ^tem 
be 3 rond the horror of dreams But what could be done ? He was 
unaccustomed to difficulties of this sort Could any astronomical 
analogy help him ? When the outer planet Uranus was observed to 
be disturbed m its orbit by somethmg stiU beyond it, that something 
was straightway included in the community of the planets and given 
its proper place and name m the Solar System Perhaps there might 
be a hmt m that And—really, he was oddly impressed by that 

white face with the near-closed eyes Furthermore, he must no 
longer submit to the dictation of his housekeeper, he must retrieve 
his digmty and reassert his authonty As to that he was resolved 
He rose straightway and knocked at the door of the bedroom 
The door opened a httle way, and Mrs Page’s face appeared 

“ Just come here, if you please, Mrs Page,” said Mr Charlwood, 
with firm authonty , “ and shut the door bchmd you ” 

Mrs Page comphed, fearful and pleading of eye as ever 
” I cannot waste more time wailing here, Mrs Page ” 

“ N-no, sir ” 

*' Therefore you will be so good as take certain instructions before 
I go, in_1 ructions which I must insist on your carrying out without 
delaying longer here Now as to the second spare bedroom, next your 
own, I wish a fire to be hghted there instantly, to air the room " 

" Yes, sir—but won't you please tell-” 

" I'll tell nobody but you, Mrs Page, and I expect you to see that 
my orders are obeyed Next, now, I wish you to take a note, which 
I will wnte, to Dr Greig ” 

" Y-yes, sir " 

” In pursuance of instructions conveyed in that note. Dr Greig 
will send a trained nurse up tr> the house, who will stay there, and 
whom I shall expect you to accommodate smtably Also he will 
send here an invahd carnage, with attendants, which you must meet, 
and see without fail that your mother is placed in it with every care 
You understand—with every care " 

“ My mother, sir ? O Mr Charlwood, you — don't — don't 
mean-” 

“I mean, Mrs Page, that you are not to have the leave you apphed 
finr, to attend to youi[ mother I refuse it, utterly I reqmre your 
attondance at my house, and m order that you shall have no excuse 
for leaving it, your mother is to occupy the room which I have re* 
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quested you to have aired at once That is all, Mrs Page, except that 
I shall be glad of pen and ink, if I am to wnte the note to Dr Greig ’* 
" O Mr Charlwood—Mr Charlwood, I shall pray for you mght 
and day I" 

“ I shall need it—I shall need it, Mrs Page, if my daret is to be 
frozen and boiled alternately, and the wrong soap put m the bath¬ 
room, while you are runmng about visiting your mother 1 

“ And oh, sir, after what she said, too-” 

Said ? What she said ? She never spoke to me, Mrs Page, as 
you must know And as to anything she may have said to you, do 
you suppose I should hsten, or should remember it if I heard it ? 
Really, Mrs Page—really, you—ah—now where is that pen and mk ? ’* 

That day the Charlwood system was worse disturbed than ever, 
and every orbit was irregular No stellar system can endure the 
sudden introduction of two new planets and a frequent comet—^Dr 
Grcig was surpnsmgly hke a comet—^without some temporary disturb¬ 
ance of its arrangements So that Mr Charlwood found the observa¬ 
tory a welcome refuge from the turmod, and went there early He 
went there early, looked up, and saw a marvel For there m the 
heavens stood and twinkled a new star—a star where no star had been 
before Truly indeed it was a new star—one of those stars that open out 
suddenly m the vastness above and there remain to puzzle the learned 
If I were an astronomer like Mr Charlwood I would offer you 
some theory of these new stars , as it is, I can only tell you the facts 
of this, Mr Charlwood's one scientific discovery 

Of course other astronomers saw the star too, that mght, and 
carefully noted its exact position, but it was Mr Charlwood who got 
his letter into the newspapers first—^he took a cab to all the offices 
and himself dropped a report at each—^and so they called the star 
after him It was strictly called Charlwood with a number which 1 
cannot tell you, being no astronomer, but generally it was Charlwood, 
simply, and it was Mr Charlwood's joy to know that he had not 
hved in vam 

Mrs Page's mother died not very long after her removal, and the 
nurse went away And now I beheve even Mr Charlwood himseii 
has been dead some time, but his star tvonkles steadily m the place 
where it first added its tmy light to the sparklmg slqr. 
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JOIE-DE-LOUP: 

THE STORY OF A CARAVAN 

T he men came for Pfere Gahll^e almost as soon as the sun was 
up, and Joie-de-Loup, quaking upon a bed of straw, heard 
question and answer and all their angry argument Others, 
too, came from ncighbounng caravans and stood half-dressed about 
the father of the acrobats La Souns was there, and Margot m a 
shawl of tinsel, and Pantalone m boots and breeches, and Lulu, so 
clever upon the tight-wire, and all together, m sacks and rags, and 
even m their gold and spangles, they implored pity for P6re Galill6e 
“ What has he done, monsieur, that you treat him thus ? " 

“ Is not the land free that any man may use it ? " 

Twenty years, I remember, we have pitched a tent on this field 
and none uv.med us What new law drives poor people out ? ” 

'' He IS here, P&re GahU6e, and all the world knows he is an honest 
man What does the law want with him, monsieur ? *’ 

“ To the devil with the justice which takes the bread out of an old 
man’s mouth I I am old and he is young, sergeant Take me, if you 
please ” 

But Detolda, who mimicked the bass at the opera when the cabaret 
pemutted him to mimic any one at all, cned angrily 

“ I go to the President, monsieur 1 I appeal to the justice of my 
countxyman 1 ” 

There were two sergents-de-ville by P6re GaliUte's caravan, and 
they laughed good-humouredly at the angry singer 

“ Let the President know that you are coming and he will send 
you some soap, fnend You others go away while you can We do 
not want caravans at Vmcennes We have enough wild beasts 
already " 

^They turned to P^re Galill6e and asked if he were ready It had 
begun to snow, and the open fields of St Gervais were white and 
wet already in the morning sun Joie-de-Leup, shivenng with cold, 
VOL IX 143 L 



MAX PEMBERTON 


146 


could remember no parallel to this in all the six years he had foUowed 
P&re Galill^e and learned to call him father True, he was but ten 
years old, and " ten years old " is httle given to deduction Joie-de- 
Loup, feanng that the men were about to take P^e Galill6e to some 
distant country, but more espeaally discermng in their ^ver lace 
and other insignia the badges of that " law" which the caravan 
named a terror, lay low in his bed of straw and covered his ears with 
the crisp blades It was better not to see, he said . he could remember 
a very distant day when night and a gentle hand were the end of aU 
things, of ]oy and tears and trouble But that was long ago It was 
rare now for him to recall it, and the faces of the distant years were 
forgotten ' 

The sergcnts-de-viUe took P6re Galill^e to the Bureau of Police, 
and old Nanette went with him, hmping upon her crutches “ We 
have starved together and slaved together, and now we will go to 
prison together," said she The grave courtesy of the gendarmes, 
their proffered assistance ahke she despised " I am old and I am 
lame, but I can walk as fast as a sergent-de-ville, and more uprightly," 
said she, and with other sharp witticisms provoked the officers La 
Souns, however, wept bitterly, and Margot, m her shawl of tinsel, 
asked vainly what every one thought of Pans now It remained for 
Detolda, the bass, to console them , and this he did with the promise 
of a tnumph at the opera and an interview with the President—all 
to be speedily accomphshed after a visit to the dram-shop 

Joie-de-Loup crept out of his hiding-place when a neighbounng 
dock was stnking eleven, and, according to his habit, he began to 
turn somersaults and to walk to and fro upon his hands, practising 
those exercises which won him bread from the shabby arcus He was 
very hungry, but some one, he said, would give him breakfast 
presently The waste ground beyond the Boulevard Davoust, where 
the caravans were halted, looked almost picturesque m its mantle of 
ensp snow and its border of whitened trees Pans herself, that aty 
which had been the jugglers’ Mecca for so many weeks of promise, 
lay beyond the bamer, a medley of spires and roofs and towenng 
buddings and looming snow-grey sky Hither, from Boissy, had P^e 
GaliU^e dnven last night to reap the Chnstmas harvest at the feastmg 
aty’s gate " We shall fill our pockets there, my children," said he, 
" and thoi for the hiUs and the sunshine Let each one do his best 
that Pans may applaud him It is cold here—^my own Bayonne is 
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far away, but we shall return as the swallow to the South , we shall 
return and our hearts will be bght " 

The jugglers beheved him, and their hearts were light as he bade 
them to be Even Pantalone, mimic most melancholy, was heard to 
say that they buned you for nothing if you died of starvation in Pans 
La Sour» furbished up her spangles and talked sagely of nch 
Amencans and other gmleless travellers Detolda sang all day m a 
stndent voice which passion and absinthe reduced at eventide to the 
echo of a whisper It remained for Joie-de-Loup to stand apart and 
ask what this Pans might mean to him, this city of all the fables, this 
goal of a jongleur's life More bread, perhaps, and yet more work ? 
A bed to sleep in sometimes, if it were but a bed of rags And other 
children to see, and houses to peep mto, and shops to stand before— 
and, it might be, a httle kindness if the booth were filled Ah 1 these 
dreams, that a sergent-de-viUe should destroy them so utterly with a 
harsh word and a sheet of paper I P&re Gahll6e was in pnson next 
morning, and the troupe was scattered as chaff to the wind 

The child was not sure of it at first when he quitted his bed and 
went from caravan to caravan, a beggar of bread and the tidings 
Detolda also had gone away—to the tavern as usual—and La Souns's 
tears wer. dried up Indeed, that bewitching servetta was determined 
already to offer her services to the Caf6 de la Gloire m the Rue de 
BeUeville, and began to tnm a hat for that very purpose A few of 
the clowns and the stable-boys loitered about the smaller caravans, 
but mdolently, as those who lacked a master The half-starved 
horses, of whom none thought, came readily to Joie-de-Loup’s call 
and rubbed their noses m his cold hand They seemed to say, We 
understand, we, too, are forgotten " Everywhere the ddbdcle was 
supreme, so that even the great tent remained unpacked and old 
Galill^e’s tiger had been demed the sunhght 

Joie-de-Loup went from group to group asking such questions as a 
child will and receiving such answers as impatience dictates La 
Souns, anxious to fimsh a hat which would captivate the impresano 
of the neighbounng caf6, sent him about his business sharply, and 
all that the spangled angel condescended to say left him but little 
wiser m the end “ 1 don’t know and 1 don’t care t " exclaimed the 
bewitching one peevishly , “ he may come to-day and he may come 
to-morrow, and he may never come at all, and whether he comes or 
stays It’s all the same to me I'm sick of your P^re Galill£e and your 
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* houp-la * and all the rest of it with two dozen m the front benches, 
and I'm going to be a lady Now, you run off about your business 
and don’t try my temper—for the good God knows what I won’t do 
when I’m provoked " 

Joie-de-Loup ran off, for La Souns had a heavy hand, and, 
finding old Pantalone with a glass of beer and a roll of bread, he asked 
where Mother Nanette had gone and what kept the father of the 
circus To which the melancholy pantaloon replied that the law was 
as uncertain as life itself, and that all things and all men must ultimately 
pensh—“ wherefore,” he asked, “ why laugh when the end is tears 1 ” 
To which he added the clear explanation that time would tell, and 
that nothing was real, as witness Detolda, who declared himself in 
his ballad to be a troubadour, while in reality he was nothing but a 
wine-vat "You say you are hungry, my child—very well, think 
that you have eaten, and when forty, fifty years have passed you 
will not care whether you starved or ate to-day I know, and 1 am 
an old man The world kicks me, but the stage teaches me where to 
put the pads on ” 

He ate the last crust with the words and drained the bottle to the 
dregs Joie-de-Loup, watching him with hungry eyes, and appraising 
no philosophy except that of hot coffee and good bread, went on to the 
others and began to speak again of Pdre Galill^e and of old Mother 
Nanette, who had forgotten his breakfast The men heard him 
Sjnnpathetically, but their own wallets were empty and they did not 
know when they would cat again " Go and turn somersaults for the 
people of Pans, and you will get sous,” they said, “ you are clever, 
Joie-de-Loup, and may feed us all Why do you idle about here when 
we are hungry ? ” 

The more brutal among them drove him out with straps, and he, 
understanding httle of it all except that he was hungry and that old 
Nanette had forgotten him, went out towaid the bamer and entered 
the great aty, there to throw a childish glove to fortune It was 
mid-day by this time, upon the eve of Chnstmas, and the bamer was 
blocked by the carts of those who earned their goods to the greater 
markets Such a press of people Joie-de-Loup had never seen before. 
The heaped-up vegetables, the sacks of flour, the poultry, the ^;gs 
upon the carts, would feed all the peoples of the earth, he thought 
And he who was so small, who needed so httle, went starving in the 
midst of such a harvest Joie-de-Loup could not make anything ot 
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that Hard as the hfe of the show had been, it always gave him bread 
But these passers-by, they did not seem to know that he hved 

He pushed his way into the throng and began to cry as he had 
been taught, “lam Joie-de-Loup, the fnend of Columbine," and after 
that he did the tncks he had been taught, turning somersaults upon 
his hands or walking upon them, or bending his body in strange 
contortions But none heeded him, none threw a sou, while many 
cursed him, and a burly fanner sent him headlong with a kick 

Joie-de-Loup began to think that Pdre Gahll6e was nght after all 
when he had said, “ It is I who give you bread , without me you are 
sheep for the sheanng, children of the bams, starvelings 1 ” 

Had P6re Gahll6e been here, all would be well, he imagined The 
people listened to him and threw sous , but Joie-de-Loup they would 
not hsten to , and they drove him out with blows, while a sergent-de- 
ville, who crossed the road with cane uphfted, sent the lad flying at 
all the speed of his httle legs towards the Place de la Rdpubhque and 
the heart of Pans 

He was very hungry, but the chase warmed him, and the sights 
he saw contnbuted to a child’s wonder and delight For nearly six 
years now he had been the servant of Galillde and the circus Hours 
of freedom be had not known nor days of hberty It is true that the 
eve of Christmas always found the caravans at the gate of Pans, 
but hitherto the httle acrobat had been left behind at Nemlly or 
Boissy St Leger, or in some neighbounng hamlet His tnumphs were 
reserved for the village ffites in the smaller towns, or the courtyards 
of the wayside hostelnes " Pans is for the great artists,” old Pdre 
Galill6e had said, “ some day, my child, you shall have Pans at 
your feet, but not yet—^not yet ” If La Souns and Margot and the 
melancholy Pantalone laughed aside when these lofty sentiments were 
uttered, Joie-de-Loup understood none of them For him the father 
of the troupe was lord and king, mfalhble, aU-wise There had been, 
he knew, years of his life which P^re Gahll^e had not guided He 
wondered sometimes how he found bread in those days, nor could 
memory help him to understand how he managed to hve until he fell 
in with the caravan Indeed, his mind played strange tncks with 
him, so that there were epochs m his hfe which he remembered very 
clearly and others which were entirely forgotten And he always worked 
backward m his recollections from these great da 3 rs, when his cleverness 
won so much applause, to less glonous hours, when he was httle more 
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than the scuUion of the troupe, the back for every rod, the ear for 
every oath From such lesser hours, still working backward, he could 
recall one unforgotten mght, which he thought must surely have been 
the first in all his hfe For m this picture of the past, his brain showed 
him a dark road and a wood behind it, and a fire whose ebbing hgbt 
shone red amid the trees He heard again the laughter of women in 
the wood, the deep voices of men, the baying of a watch-dog He 
stood at the fireside, and oddly-dressed figures came out of ghostly 
caravans, while a young girl stooped to kiss his forehead And then 
obhvion The mind earned him on that backward path no farther 
AD else was blurred in the mists of a past greatly remote If there 
were nights when he beheld another figure in his sleep, he could neither 
focus nor name it And yet its presence haunted huxi, and he welcomed 
it, though whence it came he knew not, and memoiy would not teU 
Often in the years of the nomad's hfe the stnving mind would ask of 
those about him if a woman had brought hun to the wood , but they 
answered that he had come alone, a waif gathered by the roadside 
And P^re GaliU6e would teU no more He discouraged such talk 
Joie-de-Loup asked these questions again while his fleeting steps 
earned him yet farther into the enveloping aty The noisy waggons, 
the cabs dnven headlong, the soldiers at their drill, the shops dressed 
for the f6te, made for him a wonder-picture surpassing aU imagmation 
Here were countless people and they were ncher than P^re GahU6e 
That was a fact with which his mind could not grapple If these 
wealthy folk coming out of the splendid houses could set up shops 
and dnve such carnages, surely they could spare a htUe loaf for Joie- 
de-Loup Very hungry by this time, and craving for food, he stood 
before a baker’s shop and feasted his eyes upon the weU-browned 
bread With such a loaf as that one at whicli he pointed a child’s 
finger , with such a loaf and a draught of mdk—it might be hot milk, 
Joie-de-Loup said—he would ask for nothing more until evemng came 
and Mother Nanette returned to prepare his supper Ah, that was 
the puzzle of it, that Madame Nanette should have forgotten Joie-de- 
Loup 1 Sometimes in his walk he asked himself if he would ever see 
any of the arcus people agam It began to be plain to him, he knew 
not by what argument of circumstance, that another hnk m the chain 
of his hfe had snapped that morning He would not have admitted 
so much to any one, for a miracle alone, he thought, could separate 
him from P^e GahU^ But as he foUowed the busy boulevard— 
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on, he cared not whither—the old pages were being blotted out one 
by one, the old habits forgotten so quickly, that at last m a great 
square, unhke anything the pilgrimage had shown him, Joie-de-Loup 
ceased to run, and knew that once m his hfe, at least, he had stood on 
that very spot before 

It was the Place de la R6pubhque, m the busy hour of the day, 
and it reflected all the Christmas activity that Pans can show There 
were many soldiers marching in and out of the great barracks at the 
comer of the Rue de la Douane , while groups of impatient piedestnans 
found shelter beneath the porticos of shops and theatres Bhnding 
flakes were whirled by the wintry blast, but Joie-de-Loup stood 
unconscious of them For him the picture was entrancmg beyond 
any in his memory Just to behold the whirling hfe, to hear the 
trumpets, to see the cabmen crack their whips—surely any one might 
come to Pans for that alone And the arc-lamps glowing in the 
looming mists, the hurrying throngs, the shops, the houses I Joie-de- 
Loup could have seen nothing like it, and yet, standing at the cross¬ 
roads m a maze of doubt and wonder, he knew that there had been a 
day far back in the years when that very square typified a aty for 
him, and he had clung to an outstretched hand which led him hither 
and thithw»^ among the carnages and the people The truth afinghted 
him He awoke as from a speU, and darting beneath the horses' 
heads, now runmng, now stooping, now saying that surely he would 
never see P6re Galillde agam, he reached the Rue de Turbigo and left 
that whirlpool of hfe behmd him 

The memory of children is unstable and capncious, it takes and 
leaves apparently at hazard, safeguarding this scene to reject that, 
giving import to thmgs of no importance, allowing to be forgotten, 
throwmg back into obhvion, the scefies that the years would gladly 
recall Joie-de-Loup knew that he had crossed the Place de la 
Rdpubhque many times m a remote hfe He knew that this very Rue 
de Turbigo, down which he went with timid steps, had played some 
part m a forgotten day, and yet he could add nothing to the bare 
recogmtion All that be did henceforth was done upon an impulse 
The shops, the cafte, the distant view of an open space, and a church 
which dominated it, burned him onward as to some sure haven 
Knowing httle of the wonder which his mind wrought, he began to 
see at length that impulse earned him, not to any shop or house, but 
to the church itself, whose arches his brain was rebuilchng, the figures 
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in whose windows he thought that he could fill in No longer 
irresolute, directed as by an unseen hand, Joie-de-I-oup crossed the 
busy street and entered the church of St Eustache 

It was the eve of Chnstmas, and many had gathered for the 
afternoon service in that edifice which fashion and the opira houffe 
ahke had learned to patronise Here, cheek-by-jowl with diorus-girls, 
were great dames from the west—the Faubourg St Gennam rubbmg 
shoulders with the Boulevard St Martm, and both the victims of the 
clacking cocker’s tongue without Women whose sables had cost eight 
hundred pounds condescended to kneel side by side with the work- 
girls whose clothes were far from being worth eight hundred sous 
When Joie-de-Loup entered the church the high altar was ablaze with 
fights, and all the pomp and splendour of a gorgeous ntual helped 
him to awe Golden-robed pnests moved majestically in that splendid 
sanctuary Clouds of sweet-smeUing incense floated upward to the 
angels above the choir He heard enthralhng music—those voices 
which yesterday had won applause from the gallenes of the theatre— 
he beheld the twinkhng lamps, the gated chapels, the pictured mystenes, 
the kneehng worshippers And this scene he knew, this, beyond all, 
memory gave back to him How often had he come to this very place 
in the years of the forgotten life , how often had he come here before 
fate drove him out to the woods and the reddemng fire and the nomad’s 
caravan It might even be that he had gone from this very door 
straight to Mother Nanette and the silver spangles And yet he did 
not think so Tlie figure of the dream intervened between him and 
the truth , he knew not how 

He had entered the church at a venture, awed by a pompous beadle 
who waved a wand as though he were about to do a conjuzing tnck 
While obsequious officials showed the great dames to their chairs, 
none came forward to welcome Joie-de-Loap or to offer him their 
sanctimonious hospitahty Perchance, had he been less sure of his 
goal, the portly beadle would have made a capture and Joie-de-Loup 
been sent to the snows agam But mstmet led him now with 
unyielding hand Regardless of the whispered reproof, the qmck 
steps behmd him, the turning heads, he halted not m nave or a^e, 
but, passing down the whole length of the church, he entered that 
chapd by the choir to which the figure beckoned him, and kneding 
there he uttered a name which had not passed his hps for six long 
years. 
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" Susanne I " he cned, so loudly that many turned to stare at him , 
** where is Susanne ? " 

A woman rose at the words and stood for a httle while holding to 
the rail of the chair before her Beadles, consulting in i^hispers at 
the chapel gate, advanced together to lead Joie-de-Loup away, but 
the woman was before them , and without a cry or a word she thrust 
her hand mto that of the child and burned from the church Joie-de- 
Loup knew not why he went with her, or how it was that she wished 
to take him from the warmth and the bght, but impulse said, " Go," 
and his feet did not refuse him In the street, where the snow fell 
and the carnages were waiting and the great throngs burned on, the 
woman stooped to cover the child with her furs and to draw him 
closer to her 

" Ren6 1 ” she cned at last " Oh, my God I it is Ren6 I ” 

He did not answer her, but waited as one awakened from a trance 
of sleep while her footman called the carnage and set him upon the 
soft cushions and wrapped warm rugs about him " Ten years old " 
had no brains for this, nor could he reason with it All that was 
happening to him, the journey, the soft words, the warmth, the 
tenderness, all these things were the gift of the angels floating on 
the clouds of incense in the church he had left And yet the figure 
was real He had seen it so often, had asked for it so many days 
And now it was there beside him, he could see the tears in the woman's 
eyes, could feel her soft hand in his own—her bps pressed to his as 
though never would they release them She ceased not to call him 
" Ren6, my child, my darling I ” 

Joie-de-Loup, silent for many minutes, turned to her at last and 
answered—“ Mother I " And in that word the missing years were 
given back to him, and he knew that he lived in the da}^ before 
the wood 

Old P^re GaUUee, his hat full of crowns, made a great feast that 
night, and mimstered generously to the children who had mourned 
him 

" Let us eat and dnnk," said he, " for a great artist is given back 
to the world ” 
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THE ROLL-CALL OF THE REEF 


** X/KS, SIT,’* said my host the quarryman, reaching down the 

Y relics from their hook in the wall over the chimney-piece, 
“ they've hung here all my time, and most of my father's. 
The women won’t touch ’em, they're afraid of the story So 
here they'll dangle, and gather dust and smoke, tiU another tenant 
comes and tosses 'em out o’ doors for rubbish Whew I 'tis coarse 
weather ” 

He went to the door, opened it, and stood studying the gale that 
beat upon his cottage front, straight from the Manacle Reef The 
ram drove past him into the kitchen, aslant hke threads of gold silk 
in the shine of the wreck-wood fire Meanwhile, by the same fire- 
hght, I examined the rehcs on my knee The metal of each was 
tarnished out of knowledge But the trumpet was evidently an old 
cavalry trumpet, and the threads of its parti-coloured sbng, though 
frayed and dusty, still hung together Around the side-drum, beneath 
its cracked brown varmsh, I could hardly trace a royal coat-of-arms 
and a legend running — Per Mare per Terrain — the motto of the 
Marines Its parchment, though coloured and scented with wood- 
smoke, was hmp and mildewed , and I began to tighten up the straps 
—under which the drum-sticks had been loosely thrust—with the 
idle purpose of trying if some music might be got out of the old 
drum yet 

But as I turned it on my knee, I found the drum attached to 
the trumpet-shng by a cunous barrel-shaped padlock, and paused to 
examine this The body of the lock was composed of half-a-dozen 
brass nngs, set accurately edge to edge. and, rubbing the bra^ with 
my thumb, I saw that each of the six had a sen^ of letters mgraved 
around it 

I knew the tnck of it, I thought Here was one of those word 
padlocks, once so common, only to be opened by getting the nngs 
to spell a certam word, which the dealer confides to you 

My host shut and barred the door, and came back to the hearth 

*54 
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'* Twas just such a wind—east by south—^that brought m what 
you've got between your hands Back in the year 'nine, it was , my 
father has told me the tale a score o* tunes You’re twistmg round 
the rings. 1 see But you’ll never guess the word Parson Kendall, 
he made the word, and locked down a couple o' ghosts m their graves 
with it, and when his time came, he went to his own grave and took 
the word with him ” 

" Whose ghosts, Matthew ? " 

“ You want the story, I see, sir My father could tell it better 
than I can He was a young man in the year ’nine, unmamed at 
the time, and hving in this very cottage, just as I be That's how 
he came to get mixed up with the tale ” 

He took a chair, ht a short pipe, and went on, with his eyes fixed 
on the danang violet flames 

" Yes, he’d ha’ been about tliirty years old in January of the year 
’nine The storm got up in the night o’ the twenty-first o’ that month 
My father was dressed and out long before dayhght. he never was 
one to 'bide in bed, let be that the gale by this time was pretty near 
lifting the thatch over his head Besides which, he’d fenced a small 
'taty-patch that winter, down by Lowland Point, and he wanted to 
see if It Stood the mght’s work He took the path across Gunner’s 
Meadow—^where they buried most of the bodies afterwards The wind 
was nght m his teeth at the time, and once on the way (he’s told me 
this often) a great stnp of oreweed came flying through the darkness 
and fetched him a slap on the cheek hke a cold hand But he made 
shift pretty well till he got to Lowland, and then had to drop upon 
hands and knees and crawl, digging his fingers every now and then 
into the shingle to hold on, for he declared to me that the stones, some 
of them as big as a man’s head, kept rolhng and dnving past till it 
seemed the whole foreshore was moving westward under him The 
fence was gone, of course, not a stick left to show whcie it stood, 
so that, when first he came to the place, he thought he must have 
missed his beanngs My father, sir, was a very rehgious man , and 
if he reckoned the end of the world was at hand—there in the great 
wmd and mght, among the movmg stones—^you may beheve he was 
certam of it when he heard a gun fired, and, with the same, saw a 
flame shoot up out of the darkness to windward, makmg a sudden 
fierce hght m all the place about All he could find to think or say 
was, * The Second Commg—^The Second Commg t The Bndegroom 
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cometh, and the wicked He will toss hke a ball into a large country ! * 
and being already upon his knees, he ]ust bowed his head and 'bided, 
saying this over and over 

** But by'm-by, between two squalls, he made bold to hft his head 
and look, and then by the hght—^a bluish colour 'twas—he saw all the 
coast clear away to Manacle Point, and off the Manacles, m the thick 
of the weather, a sloop-of-war with top-gallants housed dnving stem 
foremost towards the reef It was she, of course, that was burning 
the flare My father could see the white streak and the ports of her 
quite plain as she rose to it, a little outside the breakers, and he 
guessed easy enough that her captain had ]ust managed to wear ship, 
and was trying to force her nose to the sea with the help of her small 
bower anchor and the scrap or two of canvas that hadn’t yet been 
blown out of her But while he looked, she fell off, giving her broad¬ 
side to it foot by foot, and drifting back on the breakers around 
Cam dfl and the Varses The rocks he so thick thereabouts, 
that 'twas a toss up which she struck first, at any mte, my 
father couldn't tell at the time, for Just then the flare died down and 
went out 

" Well, sir, he turned then in the dark and started back for Coverack 
to cry the dismal tidings—though well knowmg ship and crew to be 
past any hope, and as he turned, the wind hfted him and tossed 
him forward ' like a ball,' as he'd been saying, and homeward along 
the foreshore As you know, 'tis ugly work, even by dayhght, picking 
your way among the stones there, and my father was prettily knocked 
about at first in the dark But by this 'twas nearer seven than six 
o’clock, and the day spreading By the time he reached North Comer, 
a man could see to read pnnt, hows'ever he looked neither out to sea 
nor towards Coverack, but headed straight for the first cottage—the 
same that stands above North Comer to-day A man named Billy 
£de hved there then, and when my father burst mto the kitchen 
bawhng, ' Wreck I wreck ! ’ he saw Billy Ede's wife, Ann, standing 
there in h^ clogs, with a shawl thrown over her head, and her clothes 
wringing wet 

" ‘ Save the chap I' says Billy Ede's wife, Ann ' What d'ee 
mean by crying stale fish at that rate ? ’ 

“ * But 'tis a wreck, I tell 'ee I've a-zeed 'n ! ’ 

" ' Why, so 'tis,' says ^e, ' and I’ve a-zeed ’n too, and so has 
every one with an eye m his head ’ 
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And with that she pointed straight over my father's shoulder, 
and he turned , and there, close under Dolor Point, at the end of 
Coverack town, he saw another wreck washing, and the point black 
with people, hke emmets, runmng to and fro in the mormng hght 
While he stood staring at her, he heard a trumpet sounded on board, 
the notes coming in httle jerks, hke a bird nsing against the wind, 
but faintly, of course, because of the distance and the gale blowing 
—though this had dropped a little 

" ‘ She’s a transport,’ said Billy Ede’s wife, Ann, * and full of horse 
soldiers, fine long men When she struck they must ha’ pitched the 
bosses over first to hghten the ship, for a score of dead bosses had 
washed in afore I left, half an hour back An' three or four soldiers 
too—fine long corpses in white breeches and jackets of blue and gold 
I held the lantern to one Such a straight young man ' 

“ My father asked her about the trumpeting 
**' TTiat's the queerest bit of all She was burmn’ a hght when 
me an’ my man joined the crowd down there All her masts had 
gone, whether they earned away, or were cut away to ease her, I 
don't nghtly know Anyway, there she lay 'pon the rocks with her 
decks bare Her keelson was broke under her and her bottom sagged 
and stove, and she had just settled down hke a sitting hen—just the 
leastest list to starboard , but a man could stand there easy They 
had ngged up ropes across her, from bulwark to bulwark, an’ beside 
these the men were mustered, holding on hke gnm death whenever 
the sea made a clean breach over them, an’ standing up hke heroes 
as soon as it passed The captain an’ the officers were clinging to the 
rail of the quarter-deck, all m their golden umforms, waiting for the 
end as if 'twas King George they expected Tliere was no way to 
help, for she lay nght beyond cast of hne, though our folk tned it 
fifty times And beside them clung a trumpeter, a whacking big 
man, an’ between the heavy seas he would hft his trumpet with one 
hand, and blow a call, and every time he blew, the men gave a cheer. 
There (she sa)^)—hark ’ee now—there he goes agen 1 But you won’t 
hear no cheenng any more, for few are left to cheer, and their voices 
weak Bitter cold the wmd is, and I reckon it numbs their gnp o' 
the ropes, for they were droppmg off fast with every sea when my 
man sent me home to get his breakfast Another wreck, you say ? 
WeU, there’s no hope for the tender dears, if ’tis the Manacles. You’d 
better run dowm and help yonder, though 'tis httle help any man 
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can give Not one came in alive while I was there The tide's 
flowing, an' she won’t hold together another hour, they say ' 

" Well, sure enough, the end was coming fast when my father 
got down to the point Six men had been cast up alive, or just 
breathing—a seaman and five troopers The seaman was the only 
one that had breath to speak , and while they were carrying him into 
the town, the word went round that the ship’s name was the Despatch, 
transport, homeward bound from Corunna, with a detachment of the 
7 th Hussars, that had been fighting out there with Sir John Moore 
The seas had rolled her farther over by this time, and given her decks 
a pretty sharp slope , but a dozen men still held on, seven by the ropes 
near the ship's waist, a couple near the break of the poop, and three 
on the quarter-deck Of these three my father made out one to be the 
skipper , close by him clung an officer in full regimentals—his name, 
they heard after, was Captain Duncanfield, and last came the tall 
trumpeter, and if >ou’ll beheve me, the fellow was making shift 
there, at the very last, to blow ‘ God save the King ’ What’s more, 
he got to ' Send us victorious ’ before an extra big sea came burstmg 
across and washed them off the deck^—every man but one of the pair 
beneath the poop—and he dropped his hold before the next wave, 
being stunned, I reckon The others went out of sight at once , but 
the trumpeter—being, as I said, a powerful man as well as a tough 
swimmer—rose hke a duck, rode out a couple of breakers, and came in 
on the crest of the third The folks looked to see him broke hke an 
egg at their very feet, but when the smother cleared, there he was, 
lying face downward on a ledge below them , and one of the men that 
happened to have a rope round him—I forget the fellow’s name, if I 
ever heard *t—jumped down and grabbed him by the ankle as he 
began to slip back Before the next big sea, the pair were hauled 
high enough to be out of harm, and another heave brought them up 
to grass Qmck work, but master trumpeter wasn’t qmte dead, 
nothing worse than a cracked head and three staved nbs In twenty 
nunutes or so they had him in bed, with the doctor to tend him 

" Now was the time—nothing being left ahve upon the transport 
—ioT my father to tell of the sloop he’d seen driving upon the Manades 
And when he got a hearing, though the most were set upon salvage, 
and beheved a wreck m the hand, so to say, to be worth half-a-dozen 
they couldn’t see, a good few volunteered to start off with him and 
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have a look They crossed Lowland Point, no ship to be seen on 
the Manacles, nor anywhere upon the sea One or two was for calling 
my father a har ‘ Wait till we come to Dean Point,’ said he Sure 
enough on the far side of Dean Point they found the sloop’s main¬ 
mast washing about with half-a-dozen men lashed to it, men in red 
jackets, every mother’s son drowned and stanng , and a httlc farther 
on, just under the Dean, three or four bodies cast up on the shore, 
one of them a small drummer-boy, side-drum and all, and, near by, 
part of a ship’s gig, with H M S Primrose cut on the sternboard From 
this point on, the shore was Uttered thick with wreckage and dead 
bodies—the most of them Marines in uniform , and in Godrevy Cove, 
m particular, a heap of furniture from the captain’s cabin, and amongst 
it a water-tight bo\, not much dami^ed, and fuU of papers, by which, 
when It came to be examined next day, the wreck was easily made out 
to be the Primrose, of eighteen guns, outward bound from Portsmouth, 
with a fleet of transports for the Spanish War, thirty sail. I’ve heard, 
but I’ve never heard what became of them Being handled by 
merchant skippers, no doubt they rode out the gale, and reached the 
Tagus safe and sound Not but what the captain of the Primrose 
(Mem was his name) did quite nght to try and club-haul his vessel 
when he iuund himself under the land , only he never ought to have 
got there, if he took proper soundings But it’s easy talking 

“ The Primrose, sir, was a handsome vessel—for her size, one of 
the handsomest in the King's service—and newly fitted out at Ply¬ 
mouth Dock So the boys had brave pickings from her in the way of 
brass-work, ship’s instruments, and the like, let alone some barrels of 
stores not much spoiled They loaded themselves with as much as 
they could carry, and started for home, meaning to make a second 
journey before the preventive men got wind of their doings, and came 
to spoil the fun But as my fathci was passing back under the Dean, 
he happened to take a look over his shoulder at the bodies there 
‘ Hullo I ‘ says he, and dropped his gear, ’ I do beheve there’s a leg 
movmg I ’ and runmng fore, he stooped over the small drummer-boy 
that 1 told you about The poor httle chap was lying there, with his 
face a mass of bnuses, and his eyes closed—but he had shifted one leg 
an mch or two, and was still breathing So my father pulled out a 
kmfe, and cut him free from his drum—that was lashed on to him 
with a double turn of Manilla rope—and took him up and earned 
him along here, to this very room that we’re sitting m He lost a 
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good deal by this, for when he went back to fetch the bundle he’d 
dropped, the preventive men had got hold of it. and were tliick as 
thieves along the foreshore , so that 'twas only by pa 3 nng one or two 
to look the other way that he picked up anything worth carrying off 
—which you’ll allow to be hard, seeing that he was the first man to 
give news of the wreck 

“ Well, the inquiry was held, of course, and my father gave evidence, 
and for the rest they had to trust to the sloop's papers, for not a soul 
was saved besides the drummer-boy, and he was raving in a fever, 
brought on by the cold and the fnght And the seaman and the five 
troopers gave evidence about the loss of the Despatch The tall 
trumpeter, too, whose nbs were healing, came forward and kissed the 
Book , but somehow his head had been hurt in coming ashore, and he 
talked foolish-hke, and 'twas easy seen he would never be a proper 
man again The others were taken up to Plymouth, and so went their 
ways , but the trumpeter stayed on m Coverack , and King George, 
findmg he was fit for nothing, sent him down a tnfie of a pension after 
a while—enough to keep him m board and lodging, with a bit of 
tobacco over 

“ Now the first time that this man-—William Tallifer he called 
himself—^met with the drummer-boy, was about a fortnight after the 
httle chap had bettered enough to be allowed a short walk out of doors, 
which he took, if you please, in full regimentals There never was a 
soldier so proud of his dress His own suit had shrunk a brave bit with 
the salt water , but into ordinary frock an’ corduroys he declared he 
would not get, not if he had to go naked the rest of his hfe, so my 
father—^being a good-natured man, and handy with the needle— 
turned to and repaired damages with a piece or two of scarlet cloth 
cut from the jacket of one of the drowned Marines Well, the poor 
httle chap chanced to be standing, in this ng-out, down by the gate 
of Gunner’s Meadow, where they had buned two score and over of his 
comrades The mormng was a fine one. early m March month . and 
along came the cracked trumpeter, likewise takmg a stroll 

“ * Hullo I ’ says he , ' good momm’t And what might you be 
dom’ here ? ’ 

” ’ I was a-wishm’,* says the boy, ’ 1 had a pair o* drum-sticks 
Our lads were buned yonder without so much as a drum tapped or 
a musket fired, and that’s not Christian bunal for Bntish solders.* 
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” ‘ Phut 1 ’ says the trumpeter, and spat on the ground , ' a parcel 
of Mannes 1 * 

“ The boy eyed him a second or so, and answered up * If I'd a tab 
of turf handy, I'd bung it at your mouth, you greasy cavalryman, and 
learn you to speak respectful of your betters The Mannes are the 
handiest body o’ men in the service ’ 

“ The trumpeter looked down on him from the height of six foot 
two, and asked * Did they die well ^ ’ 

" ‘ They died very well There was a lot of running to and fro at 
first, and some of the men began to cry, and a few to strip off their 
clothes But when the ship fell off for the last time. Captain Mem 
turned and said something to Major Gnffiths, the commanding officer 
on board, and the Major called out to me to beat to quarters It might 
have been for a wedding, he sang it out so cheei ful We'd had word 
already that ’twas to be parade order, and the men fell m as tnm 
and decent as if they were going to church One or two even tned to 
shave at the last moment The Major wore his medals One of the 
seamen, seeing I had work to keep the drum steady—the sling being 
a bit loose for me, and the wind what you remember—lashed it tight 
with a piece of rope , and that saved my life afterwards, a drum being 
as good as a cork until it's stove I kept beating away until every 
man was on deck , and then the Major formed them up and told them 
to die like Bntish soldiers, and the chaplain read a prayer or two— 
the boys standiii' all the while like rocks, each man's courage keeping 
up the others' The chaplain was m the middle of a prayer when she 
struck In ten minutes she was gone That vvas how they died, 
cavalryman ’ 

" ‘ And that was very well done, drun^mer of the Mannes What’s 
your name ? ' 

" ‘ John Chnstian ’ 

" * Mine's William George Talhfer, trumpeter of the 7 th Light 
Dragoons—^the Queen's Own I played “ God save the King *' while 

our men were drowning Captain Duncanfield told me to sound a 
call or two, to put them in heart, but that matter of " God save the 
King ” was a notion of my own I won't say anything to hurt the 
feehngs of a Manne, even if he's not much over five foot tall, but the 
Queen's Own Hussars is a teann' fine regiment As between horse 
and foot, 'tis a question o’ which gets the chance All the way from 
Sahagun to Corunna 'twas we that took and gave the knocks—at 
VOL IX M 
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Mayorga and Rueda, and Bennyventy * (The reason, sir, I can speak 
the names so pat, is that my father learnt ’em by heart afterwards 
from the trumpeter, who was always talking about Mayorga and 
Rueda and Bennyventy) ‘ We made the rear-guard, under General 
Paget, and drove the French every time , and aU the infantry did was 
to sit about in wine-shops till we whipped ’em out, an’ steal an’ straggle 
an’ play the tomfool m general And when it came to a stand-up 
fight at Corunna, ’twas the horse, or the best part of it, that had to 
stay sea-sick aboard the transports, an’ watch the infantry in the thick 
o' the caper Very well they behaved too , ’specially the 4th Regiment, 
an’ the 42nd Highlanders, an’ the Dirty Half-Hundred Oh, ay, 
they’re decent regiments, all three But the Queen's Own Hussars is 
a teann' fine regiment So you played on your drum when the ship 
was goin’ down ? Drummer John Chnstian, I’ll have to get you a 
new pair o’ drum-sticks for that ’ 

“ Well, sir, it appears that the very next day the trumpeter marched 
into Helston, and got a carpenter there to turn him a pair of box-wood 
drumsticks for the boy And this was the beginning of one of the 
most cunous fnendships you ever heard teU of Nothing delighted 
the pair more than to borrow a boat off my father and pull out to 
the rocks where the Primrose and the Despatch had struck and sunk , 
and on still days 'twas pretty to hear them out there off the Manacles, 
the drummer playing his tattoo—for they always took their music 
with them—and the trumpeter practising calls, and making his 
trumpet speak hke an angel But if the weather turned roughish, 
they’d be walking together and talking, leastwise, the youngster 
listened while the other discoursed about Sir John’s campaign m Spain 
and Portugal, telhng how each httle skirmish befell, and of Sir John 
himself, and General Baird, and General Paget, and Colonel Vivian, 
his own commanding officer, and what kind of men they were, and 
of the last bloody stand-up at Corunna, and so forth, as if neither could 
have enough 

“ But all this had to come to an end in the late summer, for the 
boy, John Chnstian, being now well and strong again, must go up to 
ri5unouth to report himself 'Twas his own wish (for I beheve Kmg 
George had forgotten all about him), but his fnend wouldn’t hold him 
back As for the trumpeter, my father had made an arrangement 
to take him on as lodger as soon as the boy left, and on the morning 
fixed for the start, he was up at the door here by five o’clock, with his 
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trumpet slung by his side, and all the rest of his belongings in a small 
vahse A Monday morning it was, and after breakfast he had fixed 
to walk with the boy some way on the road towards Helston, where 
the coach started My father left them at breakfast together, and 
went out to meat the pig, and do a few odd mormng jobs of that sort 
When he came back, the boy was still at table, and the trumpeter 
standing here by the chimney-place with the drum and trumpet in his 
hands, hitched together just as they be at this moment 

“ ' Look at this,’ he ^ys to my father, showmg him the lock, * I 
picked it up of! a starving brass-worker in Lisbon, and it is not one 
of your common locks that one word of six letters will open at any 
time There's jamus m this lock , for you've only to make the nngs 
spell any six-letter word you please and snap down the lock upon that, 
and never a soul can open it—not the maker, even—until somebody 
comes along that knows the word you snapped it on. Now, Johnny 
here's gom', and he leaves his drum behmd him , for though he can 
make pretty music on it, the parchment sags in wet weather, by reason 
of the sea-water getting at it, an’ if he carries it to Plymouth, they’U 
only condemn it and give him another And, as for me, I shan't 
have the heart to put hp to the trumpet any more when Johnny's 
gone So we've chosen a word together, and locked ’em together 
upon that, and, by your leave. I'll hang 'em here together on the 
hook over your fireplace Maybe Johnny'll come back, maybe not 
Maybe, if he comes, I'll be dead an’ gone, an’ he’ll take 'em apart an* 
try their music for old sake's sake But if he never comes, nobody 
can separate ’em , for nobody beside knows the word And if you 
marry and have sons, you can teU ’em that here are tied together the 
souls of Johnny Chnstian, drummer of the Mannes, and WiUiam George 
Talhfer, once trumpeter of the Queen's Own Hussars Amen ’ 

" With that he hung the two mstruments 'pon the hook there, 
and the boy stood up and thanked my father and shook hands , and 
the pair went forth of the door, towards Helston 

“ Somewhere on the road they took leave of one another; but 
nobody saw the parting, nor heard what was said between them 
About three m the afternoon the trumpeter came walking back over 
the hill, and by the time my father came home from the fishing the 
cottage was tidied up, and the tea ready, and the whole place shimng 
hke a new pm From that time for five years he lodged here with my 
father, looking after the house and tilhng the garden And all the 
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while he was steadily failing, the hurt in his head spreading, in a 
manner, to his hmbs My father watched the feebleness growing on 
him, but said nothing And from first to last neither spake a word 
about the drummer, John Chnstian , nor did any letter readi them, 
nor word of his doings 

“ The rest of the tale you'm free to beheve, sir, or not, as you 
please It stands upon my father’s words, and he always declared 
he was ready to kiss the Book upon it, before judge and jury He 
said, too, that he never had the wit to make up such a yam ; and he 
defied any one to explain about the lock, in particular, by any other 
tale But you shall Judge for yourself 

My father said that about three o’clock m the mormng, April 
fourteenth, of the year 'fourteen, he and Wilham Talhfer were sitting 
here, just as you and 1 , sir, are sitting now My father had put on 
his clothes a few minutes before, and was mending his spiller by the 
hght of the horn lantern, meaning to set off before daylight to haul 
the trammel The trumpeter hadn’t been to bed at all Towards 
the last he mostly spent his mghts (and his days too) dozing in the 
elbow-chair where you sit at this minute He was dozing then (my 
father said) with his chin dropped forward on his chest, when a knock 
sounded upon the door, and the door opened, and in walked an up>- 
nght young man in scarlet regimentals 

** He had grown a brave bit, and his face was the colour of wood- 
ashes, but it was the drummer John Chnstian Only his uniform 
was different from the one he used to wear, and the figures " 38 " 
shone in brass upon his collar 

“ The drummer walked past my father as if he never saw him, and 
stood by the elbow-chair and said 

“ ‘ Trumpeter, trumpeter, are you one with me ^ ’ 

“ And the trumpeter just hfted the lids of his eyes, and answered, 

' How should I not be one with you, drummer Johnny—‘Johnny 
boy > If you oime, 1 count while you march, I mark tunc untd 
the discharge comes ’ 

“ ‘ The discharge has come to-mght,’ said the drummer, ' and 
the word is Corunna no longer ’ And steppmg to the chimney- 
place he unhooked the drum and trumpet, and began to twist the 
brass nngs of the lock, spelhng the word aloud, so—C-O-R-U-N-A 
When he had fixed the last letter, the padlock opened m his 
hand. 
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* Did you know, trumpeter, that, when I came to Plymouth, they 
put me into a hne regiment ? ' 

" * The 38th IS a good regiment,' answered the old Hussar, still 
in his dull voice , ' I went back with them from Sahagun to Corunna 
At Corunna they stood m General Fraser's division, on the right They 
behaved well ’ 

“ ' But I'd fain see the Mann3rs again,' says the drummer, handing 
him the trumpet, ' and you, you shall call once more for the Queen's 
Own Matthew,' he says, suddenly, turning on my father—and 
when he turned, my father saw for the first time that his scarlet jacket 
had a round hole by the breast-bone, and that the blood was wellmg 
there—* Matthew, we shall want your boat' 

“ Then my father rose on his legs like a man in a dream, while they 
two slung on, the one his drum, and t'other his trumpet He took 
the lantern and went quaking before them down to the shore, and they 
breathed heavily behind him, and they stepped into his boat, and 
my father pushed off 

" ' Row you first for Dolor Point,’ says the drummer So my 
father rowed them out past the white houses of Coverack to Dolor 
Pomt, and there, at a word, lay on his oars And the trumpeter, 
William Tailifer, put his trumpet to liis mouth and sounded the Revelly 
The music of it was like nvers running 

" ' They will follow,' said the drummer ' Matthew, pull you 
now for the Manacles ' 

" So my father pulled for the Manacles, and came to an easy close 
outside Cam dfi And the drummer took his sticks and beat a tattoo, 
there by the edge of tlie reef, and the music of it was hke a rolhng 
chariot 

" ' That will do,' sa}^ be, breaking off, ‘ they will follow Pull 
now for the shore under Gunner's Meadow ' 

“ Then my father pulled for the shore, and ran his boat in under 
Gunner’s Meadow And they stepped out, all three, and walked 
up to the meadow By the gate the drummer halted, and began his 
tattoo again, looking out towards the darkness over the sea 

“ And while the dmm beat, and my father held his breath, there 
came up out of the sea and the darkness a troop of many men, horse 
and foot, and formed up among the graves, and others rose out of 
the graves and formed up—drowned Mannes with bleached faces, 
and pale Hussars, nding ^eir horses, all lean and shadowy There 
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was no clatter of hoofs or accoutrements, my father said, but a soft 
sound all the while hke the beating of a bird's wmg, and a black 
shadow Ijnng hke a pool about the feet of all The drummer stood 
upon a httle knoll just mside the gate, and beside him the tall trumpeter, 
with hand on hip, watching them gather , and behind them both my 
father, clinging to the gate When no more came, the drummer 
stopped playing, and said, * Call the roll ’ 

" Then the trumpeter stepped towards the end man of the rank 
and called, * Troop-Sergeant-Major Thomas Irons 1' and the man 
answered in a thin voice, * Here * ’ 

“ ‘ Troop - Sergeant - Major Thomas Irons, how is it with 
you ^' 

“ The man answered, * How should it be with me ? When I was 
young, I betrayed a girl, and when I was grown, 1 betrayed a fnend , 
and for these things I must pay But I died as a man ought God 
save the King 1 ’ 

" The trumpeter called to the next man, * Trooper Henry Bucking¬ 
ham i ’ and the next man answered, ‘ Here I' 

" ' Trooper Henry Buckingham, how is it with you ? ’ 

“ ‘ How should it be with me ? I was a drunkard, and I stole, 
and in Lugo, in a wine-shop, I killed a man But I died as a man 
should God save the King I' 

" So the trumpeter went down the hne , and when he had finished, 
the drummer took it up, hading the dead Marines in their order Each 
man answered to his name, and each man ended with ' God save 
the King I ’ When all were haded, the drummer stepped back to 
his mound, and called 

" ' It 15 well You are content, and we are content to jom you 
Wait, now, a httle whde ’ 

" With this he turned and ordered my father to pick up the lantern 
and lead the way back As my father picked it up, he heard the 
ranks of dead men cheer and call, * God save the King I' all together, 
and saw them waver and fade back mto the dark, hke a breath fading 
off a pane 

** But when they came back here to the kitchen, and my father 
set the lantern down, it seemed they'd both forgot about him For 
the drummer turned in the lantern hght—and my father could see 
the blood still welhng out of the hole m hu breast—and took the 
trumpet-shng from around the other's neck, and locked drum and 
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trumpet together again, choosing the letters on the lock very carefully 
While he did this he said 

*' ‘ The word is no more Corunna, but Bayonne As you left out 
an “ n ’* m Corunna, so must 1 leave out an n ” in Bayonne' And 
before snapping the padlock, he spelt out the word slowly— 
* B-A-Y-O-N-E ’ After that, he used no more speech, but turned 
and hung the two instruments back on the hook, and then took the 
trumpeter by the arm, and the pair walked out into the darkness, 
glanang nei^er to nght nor left 

** My father was on the point of following, when he heard a sort of 
sigh behmd him , and there, sitting in the elbow-chair, was the very 
trumpeter he had just seen walk out by the door t If my father’s 
heart Jumped before, you may believe it jumped quicker now But, 
after a bit, he went up to the man asleep m the chair and put a hand 
upon him It was the trumpeter in flesh and blood that he touched , 
but though the flesh was warm, the trumpeter was dead 

'* Well, sir, they buned him three days after, and at first my 
father was minded to say nothmg about bis dream (as he thought it) 
But the day after the funeral, he met Parson Kendall coming from 
Helston market, and the parson called out ’ Have’ee heard the 
news the coach brought down this momin’ ? ’ ‘ What news ^ ' 

says my father ‘ Why, that peace is agreed upon ’ ‘ None too 
soon,’ says my father ' Not soon enough for our poor lads at 
Bayonne,’ the parson answered ' Bayonne I ’ cnes my father, 
wi^ a jump ' Why, yes ’, and the parson told him all about a 
great sally ^e French had made on the mght of Z3th Apnl ’ Do 
you happen to know if the 38th Regiment was engaged ? ’ my father 
asked ' Come, now,’ said Parson Kendall, ' I didn't know }'OU was 
so well up m the campaign But as it happens, I do know that the 
38th was engaged, for 'twas they that held a cottage and stopped the 
French advance ’ 

“ Still my father held his tongue, and when, a week later, he 
walked mto Helston and bought a Mercury off the Sherborne 
nder, and got the landlord of ^e ’ Angel ’ to spell out the list of 
killed and wounded, sure enough, there among the killed was Drummer 
John Qinstian of the 38th Foot 

" After this, there was nothing for a rehgious man but to make 
a dean breast So my father went op to Parson Kendall and told 
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the whole story The parson listened, and put a question or two, 
and then asked 

“ ' Have you tried to open Uie lock since that night ? * 

** ‘ I han’t dared to touch it/ says my father 
‘ Then come along and try' When the parson came to the 
cottage here, he took the things off the hook and tned the lock * Did 
he say " Bayonne ” ? The word has seven letters * 

" ' Not if you spell it with one " n ” as Ac did,’ says my father 
“ The parson spelt it out—B-A-Y-O-N-E * Whew 1 ’ says he, 
for the lock had fallen open in his hand 

" He stood considenng it a moment, and then he says, ‘ I tell you 
what I shouldn't blab this all round the pansh if I was you You 
won't get no credit for truth-telhng, and a miracle's wasted on a set 
of fools But if you hke, TU shut down the lock again upon a holy 
word that no one but me shall know, and neither drummer nor trum¬ 
peter, dead nor ahve, shall fnghten the secret out of me ' 

“ ' I wish to graaous you would, parson,’ said my father 
“ The parson chose the holy word there and then, and shut the 
lock back upon it, and hung the drum and trumpet back in their 
place He is gone long since, taking the word with him And till 
the lock IS broken by force, nobody will ever separate those twain ” 





OLD iESON 

Sir Arhiur QuiixBR-Coucn (**Q**) 


J UDGE between me and my guest, the stranger within 
my gat^, the man whom in his extremity I clothed 
and fed 

I remember well the time of his coming, for it happened at the 
end of five da3rs and five nights during which the year passed from 
strength to age, in the interval between the swallow's departure 
and the redwing's coming , when the tortoise in my garden crept into 
his winter quarters, and the eqmnox was on us, with an east wind that 
parched the blood m the trees, so that their leaves for once knew no 
gradations of red and yellow, but turned at a stroke to brown, and 
crackled like tm-foil 

At five o'clock in the morning of the sixth day I looked out The 
wind still whistled across the sky, but now without the obstruction of 
any cloud Full m front of my window Sinus flashed with a whiteness 
that pierced the eye A little to the nght, the whole constellation of 
Onon was suspended clear over a wedge-hke gap in the coast, wherein 
the sea could be guessed rather than seen And, travelhng yet 
further, the eye fell on two brilliant hghts, the one set high above the 
other—the one steady and a fiery red, the other yellow and blazing 
intermittently—the one Aldebaran, the other revolving on the hghl- 
house top, fifteen miles away 

Half-way up the east, the moon, now in her last quarter and 
decrepit, cbmbed with the dawn close at her heels And at this hour 
they brought in the Stranger, asking if my pleasure were to give him 
clothing and hospitaUty 

Nobody knew whence he came—except that it was from the wmd 
and the mght—seeing that he spoke m a strange tongue, moaning 
and makmg a sound hke the tvuttenng of birds m a chimney But 
his journey must have been long and painful, for his legs bent under 
him, and he could not stand when they lifted bun So, finding it 
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useless to question him for the time, 1 learnt from the servants all 
they had to tell—^namely, that they had come upon him, hut a few 
minutes before, lying on his face withm my grounds, without staff 
or scnp, bareheaded, spent, and cr3nng feebly for succour m his 
foreign tongue, and that in pity they had earned him m and brought 
him to me 

Now for the look of this man, he seemed a century old, being bald, 
extremely wrinkled, with wide hollows where the teeth should be, 
and the flesh hanging loose and flacad on his cheek-bones, and what 
colour he had could have come only from exposure to that bitter night 
But his eyes chiefly spoke of his extreme age They were blue and 
deep, and filled with the wisdom of years, and when he turned them 
in my direction they appeared to look through me, beyond me, and 
back upon centunes of sorrow and the slow endurance of man, as if 
his immediate misfortune were but an inconsiderable item in a long 
list They fnghtened me Perhaps they conveyed a warning of that 
which I was to endure at their owner's hands From compassion, I 
ordered the servants to take him to my wife, with word that I wished 
her to set food before him, and see that it passed his hps 

So much 1 did for this Stranger Now learn how he rewarded me. 

He has taken my youth from me, and the most of my substance, 
and the love of my wife 

From the hour when he tasted food in my house, he sat there 
without hint of going Whether from design, or because age and 
his sufferings had really palsied him, he came back tediously to hfe 
and warmth, nor for many da}^ professed himself able to stand erect. 
Meanwhile he hved on the best of our hospitahty My wife tended 
him, and my servants ran at his bidding, for he managed early to 
make them understand scraps of his language, though slow m acqtiir- 
tng ours—1 believe out of calculation, lest some one should mquire 
his busmess (which was a mystery) or hint at his departure I myself 
often visited the room he had appropriated, and would sit for an hour 
watching those fathomless eyes while 1 tned to make head or tail of 
his discourse When we were alone, my wife and I used to speculate 
at tunes on his probable profession Was he a merchant ?—an aged 
maimer?—a tinker, tailor, beggannan, thief? We could nev» 
deade, and he never disclosed 

Then the awakening came. 1 sat one day m the chair beside his. 
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wondenng as usual I had felt heavy of late, with a soreness and 
languor m my bones, as if a dead weight hung continually on my 
shoulders, and another rested on my heart A warmer colour in the 
Stranger's cheek caught my attention, and I bent forward, peermg 
under the pendulous hds His eyes were hveher and less profound. 
The melancholy was passing from them as breath fades off a pane of 
glass He was growmg younger Starting up, I ran across the room, 
to the mirror 

There were two white hairs in my forelock , and, at the corner of 
either eye, half a dozen radiating Unes I was an old man 

Turmng, I regarded the Stranger He sat phlegmatic as an Indian 
idol, and in my fancy 1 felt tlie young blood draming from my own 
heart, and saw it mantlmg in his cheeks Minute by minute I watched 
the slow miracle—the old man beautified As buds unfold, he put on 
a lovely youthfulness , and, drop by drop, left me winter 

1 humed from the room, and seeking my wife, laid the case before 
her " This is a ghoul," I said, " that we harbour he is sucking my 
best blood, and the household is dean bewitched " She laid aside 
the book in which she read, and laughed at me Now my wife was 
well-looking, and her eyes were the hght of my soul Consider, then, 
how I fell as she laughed, taking the Stranger's part against me 
When I left her it was with a new suspicion m my heait " How 
shall it be," 1 thought, " if after stcalmg my youth, he go on to take 
the one thmg that is better ? ” 

In my room, day by day, I brooded upon this—^hating my own 
alteration, and feanng worse With the Stranger there was no longer 
any disguise His head blossomed in curls, white teeth filled the 
hollows of his mouth the pits in bis cheek were heaped full with 
roses, glowing under a transparent skm It was i£son renewed and 
thankless, and he sat on, devouring my substance 

Now, havmg probed my weakness, and being satisfied that I no 
longer dared to turn him out, he, who had half-imposed his native 
tongue upon us, constraining the household to a hideous jargon, the 
bastard growth of two languages, condescended to jerk us back rudely 
mto our own speech once more, mastenng it with a readmess that 
proved his former dissimulation, and using it henceforward as the 
sole vehicle of his wishes On his past life he remained silent, but 
took occasion to confide m me that he proposed embniang a mihtaiy 
career, as soon as he should tire of the belter of my roof. 
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And I groaned in my chamber, for that which I feared had come 
to pass He was making open love to my wife And the eyes with 
which he looked at her, and the hps with which he coaxed her, had 
been mine, and I was an old man Judge now between me and this 
guest 

One mormng I went to my wife , for the burden was past beanng, 
and I must satisfy myself I found her tending the plants on her 
window-ledge , and when she turned, I saw that years had not taken 
from her comehness one jot And I was old 

So I taxed her on the matter of this Stranger, saying this and 
that, and how I had cause to beheve he loved her 
*' That IS beyond doubt," she answered, and smiled 
" By my head, I beheve his fancy is returned I ” I blurted out 
And her smile grew radiant, as, lookmg me in the face, ^e answered, 
" By my soul, husband, it is " 

Then I went from her, down into my garden, where the day grew 
hot and the flowers were beginmng to droop I stared upon them and 
could find no solution to the problem that worked in my heart And 
then I glanced up, eastward, to the sun above the pnvet-hedge, and 
saw htm coming across the flower-beds, treading them down in wanton¬ 
ness He came with a light step and a smile, and I waited for him, 
leamng heavily on my stick 

“ Give me your watch ! " he called out, as he drew near 
" Why should I give you my watdi ? ” I asked, while something 
worked in my throat 

" Because I wish it, because it is gold , because you are too old 
and won’t want it much longer " 

" Take it,” I cned, pulhng the watch out and thrusting it into his 
hand " Take it—^you who have taken all that is better i Strip me, 
spoil me-" 

A soft laugh sounded above, and 1 turned My wife was looking 
down on us from the window, and her eyes were both moist and glad 
" Pardon me," she said, " it is you who are spoihng the child " 







TirE SMALL PEOPLE 

SiB Akthub Quilixb-Couch (“ Q ”) 

To a Lady who had asked for a Fairy Tale 

Y OU thought it natural, my dear lady, to lay this command 
on me at the dance last night We had parted, two months 
ago, in London, and we met, unexpectedly and to music, in 
this coiner of the land where (they say) the piskies still keep And 
certainly, when I led you out upon the balcony (that you might not 
see the new moon through glass and lose a lucky month), it was not 
hard to picture the Small People at their play on the turf and among 
the dim flower-beds below us But, as a matter of fact, they are 
dead, these Small People They were the long-bved but not immortal 
spints of the folk who inhabited Cornwall many thousands of years 
back—far beyond Christ's birth They were “ poor mnocents," not 
good enough for heaven, yet too good for the eternal fires, and when 
they first came, were of ordinaiy stature But after Chnst’s birth 
they began to grow smaller and smaller, and at length turned into 
emmets and vanished from the earth 

Tlie last I heard of them was a sad and senous little history, very 
different from the old legends Part of it 1 was told by a hospital 
surgeon, of all people in the world Part I learnt by looking at your 
beautiful gown last night, as you leant on the balcony-rail You 
remember how heavy ^e dew was, ^d that I fetched a shawl for 
your shoulders You did not wrap it so bghtly round but that four 
marguentes in gold embroidery showed on the front of your bodice, 
and these come into the tale, the remainder of which 1 was taught 
this mormng before breakfast, down among the caims by the sea 
where the Small People's Gardens still remain—sheltered spots of 
green, with here and there some ferns and chff-pinks left For me 
they are hbranes where sometimes I read for a whole summer's day , 
and, with the help of the hospital surgeon, I bnng you from them a 
story about your ball-gown which is perfectly true 

Twenty years ago—before the fames had dwindled mto ants, and 
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when wayfarers were still used to turn thar coats inside out, after 
nightfall, for fear of being “ pisky-led ”—there hved, down at the 
village, a girl who knew all the secrets of the Small People's Gardens 
Where you and I discover sea-pinks only, and hear only the wash of 
the waves, she would go on midsummer mghts and find flowers of 
every colour spread, and hundreds of httle hghts moving among them, 
and fountains and waterfalls, and swarms of small ladies and gentle¬ 
men, dressed in green and gold, walking and sporting among them, 
or reposing on the turf and teUing stones to the most ravishing soft 
music This was as much as she would relate, but it is certam that 
the piskies were fnends of hers For, m spite of her mghtly wander¬ 
ings, her housework was always weU and cleanly done before other 
girls were dressed—the mormng milk fresh m the dairy, the step 
sanded, the fire ht, and the scalding-pans warming over it And as 
for her needlework, it was a wonder 

Some said she was a changeling, others that she had found the 
four-leaved clover or the fairy ointment, and rubbed her eyes with 
it But it was her own secret, for whenever the people tned to 
follow her to the " Gaidens,” whtr! whtr! whtr f buzzed m their 
ears, ^ if a flight of bees were passing, and every hmb would feel 
as if stuck fuU of pins and pinched with tweezers, and they were 
rolled over and over, their tongues tied as if with cords, and at last, 
as soon as they could manage, they would pick themselves up and 
hobble home for their hves 

Well, the history—which, I must renund you, is a true one—goes 
on to say that in time the girl grew ambitious, or fell m love (I cannot 
remember which), and went to London In any case it must have 
been a strong call that took her, for there are no fames m London 
I regret that my researches do not allow me to tell you how the Small 
People at home took her departure, but we will suppose that it 
gneved them deeply Nor can I say preasely how the girl fared for 
many years I thmk her fortune contained both joy and sorrow for 
a while, and I suspect that many passages of her hfe would be sadly 
out of place m this story, even if they could be hunted out Indeed, 
fairy-tales have to omit so much nowadays, and therefore seem so 
antiquated, that one marvels how they could ever have been m fashion 

But you may take it as sure that m the end this girl met with 
more sorrow than joy, for when next ^e comes mto sight it is m 
London streets and she is m rags Moreover, though she wears a 
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flush on her cheeks, above the wnnkles, it does not come of health 
or high spirits, but perhaps from the fact that in the twenty years' 
mterval she has seen miUions of men and women, but not one smgle 
fairy 

In those latter da3rs I met her many times She passed under your 
wmdows shortly before dawn on the mght that you gave your dance, 
early m the season You saw her, I think ?—a woman who staggered 
a httle, and had some words with the policeman at the comer but, 
after aU, a staggenng woman m London is no such memorable sight 
All day long she was seeking work, work, work , and after dark she 
sought forgetfulness She found the one, in small quantities, and 
out of it she managed to buy the other, now and then, over the counter 
But she had long given up looking for the fames The hghts along 
the Embankment had ceased to remind her of those in the Small 
People’s Gardens, nor did the noise bursting from music-hall doors 
as she passed recall the old sounds, and as for the scents, there 
were plenty m London, but none r^embling that of the garden which 
you might smell a mile out at sea 

I told you that her needlework had been a marvel when she hved 
down at Ae village Cunously enough, this was the one gift of the 
fames that stayed by her, and it remained as wondeiful as ever Her 
most frequent employer was a flat-footed Jew with a huge, fleshy 
face, and because she had a name lor honesty, she was not seldom 
entrusted with costly pieces of stuff, and allowed to carry them home 
to turn into baU-dresses under the roof through the gaps of which, as 
she stitched, she could see the night pass from purple to black, and 
from black to the lilac of daybreak There, with a hundred pounds' 
worth of silk and lace on her knee, she would sit and work a dozen 

hours to earn as many pence Wifii fingers weary and- But 

you know Hood's song, and no doubt have taken it to heart a dozen 
times 

It came to this, however, that one evemng, when she had not eaten 
for forty hours, her employer gave her a piece of embroidery to work 
against time The fact is, my dear lady, that you are very particular 
about having your commissions executed to the hour, and your dress¬ 
makers are anxious to obhge, knowing that you never squabble over 
the pnee To be sure, you have never heard of the flat-footed Jew 
man—^how should you ? And we may beheve that your dressmakers 
knew just as httle of the poor woman who had used to be the fnend 
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of the Small People But the truth remains that, in the press of your 
many pleasures, you were pardonably twenty-four hours late in 
ordenng the gown m which you were to appear an angel 

Ah, madam ! will it comfort you to hear that you were the one to 
reconale the Small People with that poor sister of yours who had left 
them, twenty years before, and wanted them so sorely ? The hospital 
doctor gave her complaint a long name, and I gather that it has a 
place by itself m books of pathology But the woman’s tale was 
that, after she had been stitching through the long night, the dawn 
came through the roof and found her with four marguentes still left 
to be embroidered m gold on the pieces of satin that lay in her lap 
She threaded her needle afresh, rubbed her weary eyes, and began— 
when, lo I a miracle 

Instead of one hand, there were four at work—four hands, four 
needles, four lines of thread The four marguerites were all being 
embroidered at the same time f The piskies had forgiven, had remem¬ 
bered her at last, after these many years, and were coming to her 
help, as of old Ah, madam, the tears of thankfulness that ran from 
her hot eyes and fell upon those golden marguentes of j ours • 

Of course her eyes were disordered There was only one flower, 
really There was only one embroidered in the mormng, when they 
found her sobbing, with your bodice still in her lap, and took her to 
the hospital, and that is why the dressmakers failed to keep faith 
with you for once, and made you so angry 

Dear lady, the pislues are not easily summoned in these da}^ 
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“THEY THAT WALK IN DARKNESS” 

I 

I T was not till she had fasted every Monday and Thursday for a 
twelvemonth, that Zillah's long yearning for a child was 
gratified She gave birth—O more than fair-dcakng God I— 
to a boy 

Josbcl, who had years ago abandoned the hope of an heir to pray 
for his soul, was as delighted as he was astonished His wife had 
kept him m ignorance of the fasts by which she was appealing to 
Heaven , and when of a Monday or Thursday evening on his return 
from his boot factory in Bethnal Green he had sat down to his dinner 
in Dalston, no suspicion had crossed his mind that it was Zillah's 
breakfast Tic himself was a prosaic person, incapable of imagining 
such spontaneities of rehgion, though he kept every fast which it 
behoves an orthodox Jew to endure who makes no speaahty of 
samthood There was a touch of the fantastic in Zillah's character 
which he had only appreciated in its mamfestation as girhsh hvehness, 
and which Zillah knew would find no response from hun in its rehgious 
expression 

Not that her spintuaJ innovations were onginai inventions From 
some pious old crone, after whom (ak she could read Hebrew) a 
cluster of neighbounng dames repeated what they could catch of the 
New Year prayers in the women's synagogue, Zillah had learned that 
certain holy men were accustomed to afflict their souls on Mondays 
and Thursda}^ From her unsuspecting husband himself she had 
further ehated that these days were marked out from the ordinary, 
even for the man of the world, by a special prayer dubbed “ the long 
‘ He be merciful' " Surely on Mondays and Thursdays, then. He 
would indeed be merciful To make sure of His goodwill she continued 
to be unmeraful to herself long after it became certain that her prayer 
had been granted 

VOL K 


*77 


v 



178 ISRAEL ZANGWILL 


II 

Now Zillah and Jossel lived m happy ignorance of most thmgs, 
especially of their ignorance The manufacture of boots and all that 
appertained thereto, the synagogue and religion, misunderstood 
reminiscences of early da3rs in Russia, the domgs and misdoings of a 
petty social arcle, and such particular narrowness with general muddle 
as is produced by stumbbng through a Sabbath paper and a Sunday 
paper—these were the main items in their intellectual inventory 
Separate ZiUah from her husband and she became even poorer, for she 
could not read at all 

Yet they prospered The pavements of the East End resounded 
with their hob-nailed boots, and even in many a West End drawing¬ 
room their patent-leather shoes creaked But tliey themselves had 
no wish to stand in such shoes. the dingy perspectives of Dalston 
viUadom limited their ambition, already suffiaently gratified by 
migration from Whitechapel The profits went to enlarge their 
factory and to buy houses, a favounte form of investment in 
their set Zillah could cook fish to perfection, both fned and 
stewed, and the latter vanety both sweet and sour Nothing, 
m fine, had been wanting to their happiness—^save a son, heir and 
mourner 

When he came at last, httle that rebgion or superstition could do 
for him was left undone An amulet on the bedpost scared off LUith, 
Adam's first wife, who, perhaps because she missed being the mother 
of the human race, hankers after babes and suckhngs The initiation 
mto the Abrahamic covenant was graced by a pious godfather with 
pendent ear-locks, and in the ceremony of the Redemption of the 
First-Bom the five silver shekels to the priest were supplemented by 
golden sovereigns for the poor Nor, though Zillah spoke the passable 
Enghsh of her circle, did she fail to rock her Brum’s cradle to the old 
" Yiddish " nursery songs 

Sleep, my birdie, shut your eyes, 

O sleep, my httle one , 

Too soon from cradle >ou'lI arise 
To work that must be done 

Almonds and raisins you shall sell. 

And holy scrolls shall write , 

So sleep, dear child sleep sound and well. 

Your future beckons bright 
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Brum shall learn of ancient days, 

And love good folk of this, 

So sleep, dear babe, yonr mother prays, 

And God will send yon bhss 

Alas, that with all this. Brum should have grown up a wcakhng. 
sickly and anaemic, with a look that in the child of poorer parents 
would have said starvation 


III 

Yet through all the vicissitudes of his infantile career, Zillah's 
faith in his survival never faltered He was emphatically a child 
from Heaven, and Providence would surely not fly in its own face 
Jossel, not bemg aware of this, had a burden of perpetual sohatude, 
which Zillah often itched to lighten Only, not having done so at 
first, she found it more and more difficult to confess her negotiation 
with the celestial powers She went as near as she dared 

“ If the Highest One has sent us a son after so many years,” she 
said in the ” Yiddish " which was still natural to her for intimate 
domestic discussion, ” He will not take him away again ” 

'* As well say,” Jossel replied gloomily, *' that because He has 
sent us h < k and blessing after all these years. He may not take away 
our prospenty ” 

“ Hush 1 don't beshrew the child I ” And Zillah spat out carefully 
She was tremulously afraid of words of ill-omcn and of the Evil Eye, 
against which, she felt vaguely, even Heaven’s protection was not 
potent Secretly she became more and more convinced that some 
woman, envious of all this ” luck and blessing,” was withenng Brum 
with her Evil Eye And certainly the poor child was peaking and 
pimng away ” Marasmus,” a physician had once murmured, 
wondenng that so well-dressed a child should appear so ill-nourished 
" Take him to the seaside often, and feed him well,” was the universal 
cry of the doctors, and so Zillah often deserted her husband for a 
kosher boarding-house at Brighton or Ramsgate, where the food was 
voluminous, and where Brum Mrrote schoolboy verses to the strange, 
fascinating sea 

For there were compensations in the premature flowenng of his 
intellect Even other mothers gradually came round to admitting 
that he was a prodigy The black eyes seemed to bum m the white 
face as they looked out on the palpitatmg umverse, or devoured every 
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and any scrap of pnnt 1 A pity they had so soon to be dulled behind 
spectacles But ZUlah found consolation m the thought that the 
glasses would go well with the high black waistcoat and white tie of 
the Bntish Rabbi He had been given to her by Heaven, and to 
Heaven must be returned Besides, that might divert it from any 
more simster methods of taking him back 

In his twelfth year Brum began to have more trouble with his 
eyes, and renewed his early acquamtance with the drab ante-rooms 
of eye hospitals that led, at the long-expected tmg-tmg of the doctor’s 
bell, mto a delectable chamber of quaint instruments But it was 
not till he was on the point of Baf-Mttzvah (confirmation at thirteen) 
that the blow fell Unwarned exphatly by any physiaan. Brum went 
bhnd 

” Oh, mother,” was his first anguished cry, ” I shall never be able 
to read again ” 


IV 

The prepared festivities added iromc complications to the horror 
After Brum should have read m the Law from the synagogue platform, 
there was to have been a reception at the house Brum himself had 
written out the invitations with consaous grammar ” Present their 
compliments to Mr and Mrs Solomon and shall be glad to see them ” 
(not you, as was the fashion of their set) It was after writing out 
so many notes in a fine schoolboy hand, that Brum began to be 
conscious of thickemng blurs and dancing specks and colours Now 
that the bhnd boy was crouching in hopeless misery by the glowing 
fire, where he had so often recklessly pored over books in the dehaous 
dusk, there was no one handy to write out the countermands As 
yet the wretched parents had kept the catastrophe secret, as though 
it reflected on themselves And by every post the Confirmation 
presents came pounng m 

Brum refused even to fed these shinmg objects He had hoped 
to have a majority of books, but now the preponderance of watches, 
nngs, and pen-kmves, left him apathetic To his parents each present 
brought a fresh feeling of dishonesty 

" We must let them know,” they kept sa3nng But the tmy 
difficulty of wntmg to so many prevented action. 

” Perhaps he'll be aU r^;ht by Sabbath,” 2 hllah persisted 
freimedly She dung to the faith that this was but a doud, for 
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that the §^ry of the Confirmation of a future Rabbi could be so 
dimmed would argue an incomprehensible Providence Brum's 
performance was to be so splendid—he was to recite not only his 
own portion of the Law but the entire Sabbath Sed^ah (section) 

** He will never be all right." said Jossel. who, m the utter break¬ 
down of ZiUah, had for the first time made the round of the doctors 
with Brum " None of the physicians, not even the most expensive, 
hold out any hope And the dearest of all said the case pussded him. 
It was hke the bhndness that often breaks out in Russia after the 
great fasts, and specially affects dehcate children " 

" Yes, 1 remember,” said Zillah . " but that was only among the 
Christians ” 

" We have so many Chnstian customs nowadays," said Jossel 
gnmly , and he thought of the pestilent heretic m his own synagogue 
who advocated that ladies should be added to the choir 

" Then what shall we do about the people ? " moaned ZUlah, 
wringing her hands m temporary discouragement 

" You can advertise in the Jewish papers," came suddenly from 
the brooding Brum He had a flash of pleasure m the thought of 
composing something that would be published 

“ Yes, then everybody will read it on the Friday,” said Jossel 
eagerly 

Then Brum remembered that he would not be among the readers, 
and despair reconquered him But Zillah was shaking her head 

" Yes, but if we tell people not to come, and then when Brum 
opens his eyes on the Sabbath morning, he can see to read the 
Sedrak -" 

" But I don't want to see to read the Sedrak,” said the boy 
petulantly , " I know it all by heart " 

" My blessed boy 1 " cned Zillah 

" There’s nothing wonderful,” said the boy , " even if you read 
the Scroll, there are no vowds nor musical signs " 

" But do you feel strong enough to do it ail ? ” said the father 
anxiously 

" God will give him strength,” put in the mother " And he will 
make his speech, too, won’t you, my Brum ? ” 

The blmd face kindled Yes, he would give his learned address 
He had saved his father the expense of hiring one, and had departed 
m original rhetoncal ways from the conventional methods of expressing 
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filial gratitude to the parents who had brought him to manhood 
And was this eloquence to remain entombed in his own breast ? 

His courageous resolution lightened the gloom His parents opened 
parcels they had not had the heart to touch They brought him his 
new suit, they placed the high hat of manhood on his head, and told 
him how fine and tall he looked , they wrapped the new silk praying- 
shawl round his shoulders 

“ Are the stnpes blue or black ? ” he asked 
" Blue—a beautiful blue,” said Jossel, stnvmg to steady his voice 
" It feels very mce,” said Brum, smoottung the silk wistfully 
" Yes, I can almost feel the blue " 

Later on, when his father, a httle bnghtened, had gone ofi to the 
exigent boot factory. Brum even asked to see the presents The blind 
retain these visual phrases 

Zillah desenbed them to him one by one as he handled them 
When it came to the books it dawned on her that she could not tell 
him the titles 

” They have such beautiful pictures,” she gushed evasively 
The boy burst into tears 

” Yes, but I shall never be able to read them,” he sobbed. 

” Yes, you will ” 

*' No, I won’t ” 

Then I’ll read them to you,” she cned, with sudden resolution. 

” But you can’t read ” 

** I can learn ” 

*' But you will be so long I ought to have taught you myself. 
And now it is too late I ” 

V 

In order to ensure perfection, and prevent stage fnght, so to 
speak. It had been arranged that Brum should rehearse his reading 
of the Sedrah on Fnday m the synagogue itself, at an hour when it 
was free from worshippers This rehearsal, his mother thought, was 
now all the more necessary to screw up Brum’s confidence, but the 
father argued that as all places were now alike to the bhnd boy, the 
proinmence of a pubhc platform and a large staring audience could 
no longer unnerve him 

” But he will feel them there ! " Zillah protested 
” But smee they are not there on the Fnday-? ” 
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'* All the more reason Smce he cannot see that they are not there, 
he cam fancy they are there On Saturday he will be quite used to 
them " 

But when Jossel, yielding, brought Brum to the synagogue appoint* 
ment, the fusty old Beadle who was faithfully in attendance held up 
his hands m holy and secular horror at the blasphemy and the 
bhndness respectively 

" A bhnd man may not read the Law to the congregation! ” he 
explamed 

“ No ? " said Jossel 
" Why not ? " asked Brum sharply 

“ Because it stands that the Law shall be read And a blind man 
cannot read He can only recite " 

" But I know every word of it,” protested Brum 
The Beadle shook his head ” But suppose you make a mistake ? 
Shall the congregation hear a word or a syllable that God did not 
wnte ? It would be playing into Satan’s hands ” 

“ I shall say every word as God wrote it Give me a tnal ” 

But the fusty Beadle's piety was invincible He was highly 
sympathetic toward the human affliction, but he refused to open the 
Ark and produce the Scroll 

” I’ll let the Chazan (cantor) know he must read to-morrow, as 
usual,” he said conclusively 

Jossel went home, sighmg, but silenced Zillah, however, was not 
so easily subdued " But my Brum will read it as truly as an angel,” 
she cned, pressing the boy’s head to her breast “ And suppose he 
does make a mistake I Haven't I heard the congregation correct 
Wmkelstein scores of times ? ” 

” Hush 1 ” said Jossel, ” you talk'hke an Epicurean Satan makes 
us all err at times, but we must not play into his hands The Dm 
(judgment) is that only those who see may read the Law to the 
congregation ” 

” Brum will read it much better than that snuffling old 

Wmkelstem ” 

"Sha! Enough I The Dw is the jDtn 1 ” 

” It was never meant to stop my poor Brum from-” 

” The Dm is the Dm It won’t let you dance on its head or chop 
wood on Its back Besides, the synagogue refuses, so make an 
end ” 
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“ I mil make an end I’ll have Mitiyan (congr^ation) here, m our 
own house ” 

“ What! ” and the poor man stared m amaze Always she falls 
from heaven with a new idea 1 ” 

” Brum shall not be disappointed ” And she gave the silent boy a 
passionate hug 

“ But we have no Scroll of the Law," Brum said, speaking at last, 
and to the point 

" Ah, that’s you all over, Zillah," cned Jossel, reheved " Loud 
drumming in front and no soldiers behind I " 

" We can borrow a Scioll," said Zillah 

Jossel gasped again " But the miquity is just the same,’’ he said 
" As if Brum made mistakes I " 

" If you were a Rabbi, the congregation would baptize itself! ” 
Jossel quoted 

Zillah writhed under the proverb " It isn’t as if you went to the 
Rabbi, you took the word of the Beadle ’* 

" He is a learned man ’’ 

ZUlah donned her bonnet and shawl 
" Where are you going ? ’’ 

** To the mmister ’’ 

Jossel shrugged hts shoulders, but did not stop her 
The minister, one of the new school of Rabbis who preach sermons 
in English and dress like Christian clergymen, as befitted the digmty 
of Dalston villadom, was taken aback by the ntual problem, so new 
and so tragic His acquaintance with the vast casuistic hterature of 
his race was of the shallowest " No doubt the Beadle is nght,’’ he 
observed profoundly 

" He cannot be nght, he doesn't know my Brum " 

Worn out by ZiUah’s persistency, the nEunister suggested going to 
the Beadle’s together Aware of the Beadle’s prodigious lore, he had 
too mudh regard for his own position to nsk congregational odium by 
fl3nng in the face of an exhumable D%n 

At the Beadle’s, the Din was duly unearthed from wmm-^ten 
fohos. but Zillah remaining unappeased, further searchmg of these 
Rabbimc scnptures revealed a possible comprcanise 

If the portion the boy reated was read over again by a reader, not 
blmd, so that the first congregational readmg did not count, it might 
perhaps be permitted. 
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It woukl be, of course, too tedious to treat the whole Seitak thus, 
but if Brum were content to reate his own paracular seventh thereof, 
he should be summoned to the Rostrum 

So ZiUah returned to Jossd, suffiaently tnumphani, 

VI 

** Abraham, the son of Jossel, shall stand 

In obedience to the Cantor’s summons, the blind boy, in his high 
hat and silken praying-shawl with the blue stnpes, rose, and guided 
by his father's hand ascended the platform amid the emotion of the 
S3magogue His brave boyish treble, pursmng its faultless way, 
thrilled the hsteners to tears, and mflamed Zillah’s breast, as she 
craned down from the ^lexy, with the mad hope that the miracle 
had happened, after all 

The house-gathenng afterward savoured of the gruesome con- 
viviahty of a funeral assemblage But the praises of Brum, espeaally 
after his great speech, were sung more honestly than those of the 
buned, than whom the white-faced, duU-cy^ boy, cut off from the 
gaily-coloured spectacle in the sunht room, was a more tragic figure 

But Zillah, m her fineries and forced smiles, offered the most tragic 
image of all Every congratulation was a rose-wreathed dagger, every 
eulogy of Brum's eloquence a renunder of the Rabbi God had thrown 
away m him 

VII 

Amid the endless babble of suggestions made to her for Brum's 
cure, one—^repeated several times by different persons—hooked itself 
to her distracted bram Germany t There was a great eye-doctor m 
Germany who could do anything and'Cverythmg Yes, she would go 
to Germany 

This resolution, at which Jossel shrugged his shoulders m despairing 
scepticism, was received with rapture by Brum How be had longed 
to see foreign countnes, to pass over that shimng sea which whispered 
and beckoned so at Bnghton and Ramsgate I He almost forgot he 
would not sea Germany, unle^ the eye-doctor were a miracle-monger 
indeed 

But he was doomed to a double disappointment, for instead of 
his gomg to Germany, Germany came to him, so to speak, m the shape 
of the speaahst's annual visit to London, and the great man had 
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nothing soothing to say, only a compassionate head to shake, with 
ommous warnings to make the best of a bad Job and fatten up ^e 
poor boy 

Nor did Zillah's attempts to read take her out of the infant primers, 
despite long hours of kmtted brow and puckered hps, and labonous 
triumphs over the childish sentences, by patient addition of syJable 
to syllable She also tried to write, but got no further than her own 
name, imitated from the envelopes 

To occupy Brum's days, Jossel, gaming enhghtcnment m the ways 
of darkness, procured Braille books But the boy had read most of 
the stock works thus pnnted for the bhnd, and his impatient bram 
fretted at the tardiness of finger-reading Jossel's one consolation was 
that the boy would not have to earn his hving The thought, however, 
of how his bhnd heir would be cheated by agents and rent-collcctors 
was a touch of bitter even in this sohtary sweet 

VIIJ 

It was the Sabbath Fire-Woman who, appropnately enough, kindled 
the next glimmer of hope in Zillah’s bosom Tlie one maid-of-all-work, 
who had supphed all the help and grandeur ZiUah needed m her 
estabhshment, having transferred her services to a husband, Zillah 
was left searching for an angel at thirteen pounds a year In the 
interim the old Insliwoman who made a few pence a week by attendmg 
to the Sabbath fires of the poor Jews of the neighbourhood, became 
necessary on Fnday mghts and Saturdays, to save the household from 
cold or sin 

" Och, the quare httle brat I " she muttered, when she first came 
upon the pale, gnome-hke figure by the fender, tapping the big book, 
for all the world hke the Leprechaun cobbhng 

" And can’t he see at all, at all ? ” she asked Zillah confidentially 
one Sabbath, when the boy was out of the room 
Zillah shook her head, unable to speak 

** Nebbich 1 " compassionately sighed the Fire-Woman, who had 
corrupted her native brogue with “ Yiddish ” " And wud he be ^ 

borrun dark ? ” ^ 

" No, It came only a few months ago,” faltered Zillah 
The Fire-Woman crossed herself 

“ Sure, and who’ll have been puttin’ the Evil Oi on him ? " she asked. 
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Zillah's face was convulsed 

" I alwa 3 re said so ! " she cned , " I always said so ! " 

“ The divil bumm thun all 1 ’* cned the Fire-Woman, poking the 
coals viaously 

" Yes, but 1 don’t know who it is They envied me my beautiful 
child, my lamb, my only one And nothing can be done " She burst 
mto tears 

" Nothin’ is a harrd wurrd 1 If he was my bhoy, the darhnt, I’d 
cure him, aisy enough, so I wud ’’ 

2^ah’s sobs ceased “ How ” she asked, her eyes gleaming 
strangely 

" I'd take him to the Pope, av course ” 

'* The Pope 1 ” repeated Zillah vaguely 

" Ay, the Holy Father • Tlie ownly man in this wurruld that can 
take away the Evil Oi ” 

Ziilah gasped " Do you mean the Pope of Rome ? ” 

She knew the phrase somehow, but what it connoted was 
very shadowy and smistcr some strange, mighty chief of hostile 
heathendom 

’* Wlio else wud I be mamn’ ? Ihe Holy Mother I’d be for prayin' 
to meseli, but as ye’re a Jewess, I dursn’t tell ye to do that But 
the Pope, he's a gmtleman, an' so he is, an' sorra a bit he’ll momd 
that ye don’t go to mass, whin he slipies that poor, weeshy, pale 
shnmp o' yours He'll just wave his hand, shpake a wurrd, an’ whisht I 
m the twmkhn' of a bedposht ye’ll be praisin’ the Holy Mother " 
Zillah's brain was whirhng " Go to Rome I " she said 
The Fire-Woman poised the poker 
" Well, ye can’t expect the Pope to come to DaJbton 1 ” 

" No, no, I don't mean that,” said Zillah, in hasty apology 
** Only, it’s so far off, and I shouldn’t know how to go ” 

“ It’s not so far off as Amenky, an' it's two broths of bhoys I've 
got there ” 

” Isn’t It ? ” asked Zillah 

" No, Lord love ye an' sure, gold cames ye anywhere nowada 3 rs, 
izcept to Heaven " 

” But if I got to Rome, would the Pope see the child ? ” 

** As sartm as the child wud see him,” the Fire-Woman replied 
emphatically 

'* He can do miracles, then ? ” mquired Zillah 
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“ What else wud he be for ? Not that 'tis much of a miiade to 
take away the Evil Oi, bad scran to the witch 1 ** 

Then perhaps our Rabin can do it too ? ** cned 2Sllah, with a 
sudden hope 

The Fire-Woman shook her head ** Lid ye ever hear he could ?** 
No/* admitted Zillah 

“ Thrue for you, mum Divil a wurrd wud I say against your 
Pnesht—wan's as good as another, maybe, for iviiy-day use, but 
whm It comes to throuble and heart-scaldin', I pity the poor craythurs 
who can't put up a candle to the blessed saints—an’ so I do Niver 
a bhoy o' mine has crassed the ocean without the Virgm havm' her 
candle " 

“ And did they amve safe ? " 

" They did so , ivery mother's son av ’em. 

IX 

The more the distracted mother pondered over this sensational 
suggestion, the more it tugged at her Science and Judaism had 
failed her perhaps this unknown power, this heathen Pope, had 
mdeed mastery over things diabohcal Perhaps the strange rehgion 
he professed had venly a savmg efficacy demed to her own Why 
should she not go to Rome ? 

True, the )oumey loomed before her as fearfully as a Polar 
Expedition to an ordinary mortal Gennany she had been pre^m'ed 
to set out for it lay on the great route of Jewish migration westwards 
But Rome ? She did not even know where it was But her new skill 
m reading would, she felt, help her through the penis She would be 
able to make out the names of the railway stations, if the tram waited 
long enough 

But with the cunmng of the distracted she did not betray her 
heretical ferment 

** P-o-p-e, Pope,” she spelt out of her mfants’ pnmer in Brum's 
heanng “ l^ope ? What's that. Brum ? " 

” Oh, havi^'t you ever heard of the Pope, mother ? " 

“ J^o,” said Zillah, cnmsomng m consaous mvisibihty 

” He's a sort of Chi^ Rabbi of the Roman Cathohcs He wears a 
tiara Kings and emperors used to tremble before him 

” And don't they now ? ” she asked apprehensively. 
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“ No. that was m the Middle Ages—^himdreds of years ago He 
only had power over the Dark Ages " 

Over the Dark Ages ? ” repeated ZiUah, with a fredi, vague hope. 
**When all the world was sunk m superstition and ignorance, 
mother Then everybody beheved m him " 

Zillah felt chiUed and rebuked ** Then he no longer works 
miracles ? *' she said family 

Brum laughed “ Oh, I daresay he works as many nurades as 
ever Of course thousands of pilgrims still go to kiss his toe I meant 
his temporal power is gone—^that is, his earthly power He doesn't 
rule over any countnes, aU be possesses is the Vatican, but that is 
full of the greatest pictures by Michael Angelo and Raphad ” 

^llah gazed open-mouthed at the prodigy she had turought mto 
the world 

" Raphad—that sounds Jewish,” die murmured She longed to 
ask m what country Rome was, but feared to betray hersdf. 

Brum laughed agam ” Raphad Jewish I Why, so it is I It’s a 
Hebrew word meamng * God’s heahng ’ ” 

” God’s heahng I ” repeated ZiUah, awestruck. 

Her mmd was made up 


X 

“ Knowest thou what, Jossel ? ” she said m ” Yiddish,” as they 
sat by the Fnday-mght fireside when Brum had b^n put to bed. 
” I have heard of a new doctor, better than all the others 1 ” After 
all It was the doctor, the healer, the exorcist of the Evil Eye, that 
she was seekmg in the Pope, not the Rabbi of an ahen rehgion 

Jossel shook his head ” You will only throw more money away." 
" Better than throwing hope away.” 

“ Well, who IS it now ? ’* 

" He hves far away ” 

’* In Germany again ? ” 

” No, in Rome ” 

" In Rome ? Why, that’s at the end of the world—^in Italy I ” 

” I know it’s in Italy,” said ZiUah, r^oiced at the mfonnation 
” But what then ? If organ-gnnders can travd the distance, why 
can’t I ? " 

” But you can’t speak Itahan! " 

" And they can’t speak English 1" 
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Madness 1 Words, but not wisdom I I could not trust 3 mu 
alone m such a strange country, and the season is too busy for me to 
leave the factory " 

I don’t need you with me,” she said, vastly reheved ” Brum 
will be with me ” 

He stared at her “ Brum I ” 

” Brum knows everytlung Beheve me, Jossel, m two days he 
will speak Italian ” 

" Let be 1 Let be I Let me rest 1" 

” And on the way back he will be able to see I He will show me 
everything, and Mr Raphael's pictures * God’s healing,' ” she 
murmured to herself 

” And you'd be away for Passover ! Enough I " 

” No, we shall be easily back by Passover ” 

” O these women I The Almighty could not have rested on the 
seventh day if He had not left woman still uncreated 1 ” 

” You don't care whether Brum hves or dies I ” ZiUah burst 
into sobs 

“ It is Just because I do that I ask how are you going to hve on 
the Journey ? And there are no kosher hotels in Italy ” 

” We ^all manage on eggs and fish God will forgive us if the 
hotel plates are unclean ” 

” But you won't be properly nourished without meat ” 

” Nonsense , when we were poor we had to do without it ” To 
herself she thought, “ If he only knew 1 did without food altogether 
on Mondays and Thursdays I'' 


XI 

And so Brum passed at last over the shining, wonderful sea, 
feehng only the wind on his forehead and the salt m his nostrils It 
was a beautiful day at the dawn of spring, the far-stretchmg sea 
sparkled with molten diamonds, and Zillah felt that the highest 
God's blessing rested hke a blue sky over this strange pilgrimage. 
She was dressed with great taste, and few would have divmed the 
Ignorance under her silks 

” Mother, can you see France yet ? ” Brum asked very soon. 

” No, my lamb ” 

*' Mother, can you see France yet ? " he persisted later. 
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** I see white chfis/' she said at last 

** Ah f that's only the white chfis of old England. Look the 
other way " 

" I am looking the other way I see white ciifb coming to 
meet us ” 

“ Has France got white chffe too ? " cned Brum, disappomted 

On the journey to Pans he weaned her to descnbe France In 
vam she tned her untrained vision and poor vocabulary could give 
him no new elements to weave mto a mental picture There were 
trees and sometimes houses and churches And agam trees. What 
kind of trees ? Green 1 Brum was in despair France was, then, 
only hke England white chffs without, trees and houses withm. 
He demanded the Seme at least 

“ Yes, 1 see a great water,” his mother admitted at last 

” That's It I It rises in the Cote d'Or, flows N N W then W, and 
N W mto the English Channel It is more than twice as long as the 
Thames Perhaps you’ll see the tnbutancs flowing mto it—the 
httle nvers, the Oise, the Marne, the Yonne ” 

" No wonder the angels envy me him I " thought Zillah proudly. 

They halted at Pans, putting up for the mght, by the advice of a 
fnendly fellow-traveller, at a hotel by the Gare de Lyons, where, to 
ZiUah's joy and amazement, everybody spoke English to her and 
accepted her Enghsh gold—a pleasant expenence winch was destined 
to be renewed at each stage, and which increased her hope of a happy 
issue 

” How loud Pans sounds 1 ” said Brum, as they drove across it. 
He had to construct it from its noises, for m nswer to his feven^ 
mterrogations his mother could only explain that some streets were 
Imed vnlh trees, and some foohsh, unrespectable people sat out in the 
cold air, dnnkmg at httle tables 

“ Oh, how jolly 1 ” said Brum ” But can’t you see Notre 
Dame ? ” 

" What’s that ? ” 

** A splendid cathedral, mother—very old Do look for two 
towers We must go there the first thing to-morrow ” 

” The first thmg to-morrow we take the train The qmcker we 
get to the doctor, the better ” 

” Oh, but we can't leave Pans without seemg Notre Dame, and 
the gargoyles, and perhaps Quasimodo, and all that Victor Hugo 
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descnbes I wonder if we shall see a devil-fish m Italy,*' he added 
irrelevantly 

" You'U see the devil if you go to such places,” said ZiUah, who, 
besides shirking the labour of descnption, was anxious not to provoke 
unnecessarily the God of Israel 

” But I've often been to St Paul's with the boys,” said Brum 
” Have you ? ” she was vaguely alarmed 

” Yes, it's lovely—the stained windows and the organ Yes, and 
the Abbey’s glonous too , it almost makes me cry I always hked 
to hear the music with my e 3 res shut,” he added, with forced cheen- 
ness, ” and now that'll be all nght " 

” But your father wouldn't hke it,” said Zillah feebly 
” Father wouldn't hke me to read the Ptlgnm's Progress” retorted 
Brum ” He doesn't understand these things There's no harm m 
our gmng to Notre Dame ” 

” No, no, it’ll be much better to save all these places for the 
way back, when you'll be able to see for yourself ” 

Too late it struck her she had missed an opportunity of breaking 
to Brum the real object of the expedition 

” But the Seine, anyhow,” he persisted " We can go there 
to-mght ” 

” But what can you see at mght ? ” cned ZiUah unthinkingly 
” Oh, mother I how beautiful it used to be to look over 
London Bridge at night when we came back from the Crystal 
Palace! ” 

In the end ZiUah accepted the compromise, and after their dinner 
of fish and vegetables—for which Brum had scant appetite—they 
were confided by the hotel porter to a bulbous-nosed cabman, who 
had instructions to restore them to the hotel ZiUah thought wist- 
fuUy of her warm parlour m Dalston, with the firehght reflected m the 
glass cases of the wax flowers 
The cab stopped on a quay 
" WeU ^ " said Brum breathlessly 

” Little fool I ” said ZiUah good-humouredly ” There is nothing 
but water—th;e same water as in London ” 

” But there are lights, aren’t there ? " 

” Yes. there are hghts,” she admitted cheerfuUy. 

** Where is the moon ? ” 

” Where she always is—^m the sky.” 
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** Doesn’t she make a silver path on the water ? ” he said, with a 
sob m his voice 

*’ What are you ccymg at ? The mother didn’t mean to make you 
cry 

She strained him contntely to her bosom and kissed away his 
tears 

xiz 

The train for Switzerland started so early that Brum had no tune 
to say his morning prayers , so, the carnage being to themselves, he 
donned his phylactenes and his praying-shawl with the blue stnpes 

Zillah sat hstemng to the hour-long reatative with admiration of 
his memory 

Early in tlie hour she interrupted him to say * *' How lucky I 
haven’t to say all that 1 I should get tired ” 

” That’s cunous ! ” replied Brum “ I was just saying, * Blessed 
art Thou, O Lord our God, who hath not made me a woman ’ But 
a woman has to pray, too, mother Else why is there given a special 
form for the women to substitute ?—‘ Who hath made me accordmg 
to His will ’ ” 

“ Ah, that’s only for learned women Only learned women pray ” 

" Well, you’d like to pray the Benediction that comes next, mother, 
I know Say it with me—do ” 

She repeated the Hebrew obediently, then asked “ What does it 
mean ? " 

“ ' Blessed art Thou, O Lord our God, who openest the eyes of the 
bUnd’ ’ 

** Oh, my poor Brum 1 Teach it me I Say tl c Hebrew again ” 

She repeated it till slie could say it unprompted And then 
throughout the journey her bps moved with it at odd times It 
became a talisman—a compromise with the God who had failed 
her 

“ Blessed art Thou, O Lord our God, who openest the eyes of the 
blind ” 

Xlll 

Mountains were the great sensation of the passage through Switzer¬ 
land Brum had never seen a mountain, and the thought of being 
among the highest mountains in Europe was thnlhng Even ZiUah’s 
eyes could scarcely miss the mountains She painted them in broad 
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strokes But they did cot at all correspond to Brum's expectations 
of the Alps 

** Don't you see glaciers ? " he asked anxiously 
" No/' rephed Zillah» but kept a sharp eye on the windom of 
passing chalets till the boy discovered that she was looking for glaziers 
at work 

“ Great masses of ice," he explained, " shding down very slowly, 
and ghttenng hke the bergs in the Polar regions " 

" No, I see none," she said, blushing 
" Ah ! wait till we come to Mont Blanc ” 

Mont Blanc was an obsession, his geography was not imnute 
enough to know that the route did not pass within sight of it He 
had expected it to dommate Switzerland as a cathedral spire dominates 
a httle town 

" Mont Blanc is 15,784 feet above the sea,” he said voluptuously 
" Eternal snow is on its top, but you will not see that, because it is 
above the clouds " 

" It is, then, in heaven," said ZiUah 

" God is there," rephed Brum gravely, and burst out with Cole- 
ndge’s hnes from his school-book 

" God 1 let the torrents, hke a shout of nations. 

Answer I and let the ice-plains echo, God I 
God I sing ye meadow-streams with gladsome voice 
Ye pme-groves, with your soft and soul-hke sounds I 
And they, too, have a voice, yon piles of snow. 

And in their perilous fall shall thunder God I '* 

" Who openest the eyes of the bhnd,” murmured Zillah 
" There are five torrents rushing down also,” added Brum ”' And 
you, ye five wild torrents fiercely glad ’ You’ll recognise Mont Blanc 
by that Don't you see them yet, mother ? " 

" Wait, I think I see them coming " 

Presently she announced Mont Blanc definitely , desenbed it with 
glaaers and torrents and its top reachmg to God 
Brum's face shone 

" Poor lamb I I may as well give him Mont Blanc," thought 
tenderly. 

XIV 

Endless other quaint dialogues passed between mother and son 
on that tedious and harassmg journey southwards. 
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** There'll be no more snow when we get to Italy/* Brum explamed. 
** Italy’s the land of beauty—always sunshine and blue sky. It's the 
country of the old gods—^Venus, the goddess of beauty, Juno, with 
her peacocks, Jupiter, with his thunderbolts, and lots of others ” 

” But I thought the Pope was a Chnstian," said Zillah 
” So he IS It was long ago, before people bdieved m Chnstiamty ” 
” But then they were all Jews " 

" Oh no, mother. There were Pagan gods that people used to 
beheve in at Rome and m Greece In Greece, though, these gods 
changed their names ” 

" So I " said Zillah scornfully, “ I suppose they wanted to have 
a fr^h chance And what’s become of them now ? " 

“ They weren't over there, not really ” 

“ And yet people bdieved m them ? Is it possible ? ” Zillah 
clucked her tongue with contemptuous surpnse Then she mur¬ 
mured mediamcally, ‘ Blessed art Thou, O Lord our God, who openest 
the eyes of the bhnd ’ ” 

“ Well, and what do people beheve in now ? The Pope I " Brum 
F^mnded her “ And yet he's not true ” 

ZiUah's heart sank " But he's really there,” she protested feebly 
” Oh yes, he's there, because pilgrims come from all parts of the 
world to get his blessing ” 

Her hopes revived 

” But they wouldn’t come unless he really did them good ” 

” Well, if you argue hke that, mother, you might as well say we 
ought to beheve m Christ ” 

” Hush I hush I ” The forbidden word jarred on Zillah She 
fdt chilled and silenced She had to call up the image of the Insh 
Fire-Woman to restore herself to confidence It vras clear Brum 
must not be told, his unfaith might spoil all No, the deception 
must be kept up till his eyes were opened—more than one sense 

XV 

After Mont Blanc, Brum’s great mterest was the leamng tower of 
Pisa ” It is one of the wonders of the world,” he said , ” there are 
seven altogether I ” 

” Yes, it is a wonderful world,” said Zillah; " I neva: thought 
about it before ” 
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And, in truth, Italy was beginning to touch sleeping chords The 
C3rpresses, the sunset on the mountains, the white towns dozmg on 
the hills under the magical blue sky—all these broad mamfestations 
of an obvious beauty, under the spur of Brum's incessant interrogatory, 
began to penetrate Nature m unusual combinations spoke to her 
as its habitual phenomena had never done Her rephes to Brum did 
rough justice to Italy 

Florence recalled Romola to the boy He told his mother about 
Savonarola “ He was burned I " 

“ What I ” cned Zillah “ Bum a Chnstian I No wonder, then, 
they burned Jews But why ? " 

“ He wanted the people to be good All good people suffer ’* 

" Oh. nonsense. Brum ! It is the bad who suffer " 

Then she looked at his wasted, white face, grown ttimner with the 
weanness of the long journey through perpetual mght, and wonder at 
her own words struck her silent 


XVI 

They arnved at last in the Eternal City, having taken a final run 
of many hours without a break But the Pope was still to seek 
Leaving the exhausted Brum m bed, ZiUah drove the first morning 
to the Vatican, where Brum said he hved, and asked to see him 
A ghttenng Swiss Guard stared blankly at her, and directed her 
by dumb show to follow the stream of people—the pilgnms, Zillah 
told herself She was made to scrawl her name, and, thanking God 
that she had acquired that accomphshment, she went softly up a 
gorgeous flight of steps, and past awe-mspinng creatures in tufted 
helmets, into the Sistine Chapel, where she wondered at people stanng 
ceilingwards through opera-glasses, or lookmg downwards mto httle 
mirrors Zillah also stared up through the gloom till die had a cnck 
m the neck, but saw no sign of the Pope She mqmred of the Jamtor 
whether he was the Pope, and realised that English was, after all, 
not the universal language She returned gloomily to see after Brum, 
and to consider her plan of campaign 

” The great doctor was not at home,” she said. ” We must wait a 
httle ” 

” And yet you made us hurry so through everythmg,” grumbled 
Brum 
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Brum remamed m bed, while ZiUah went to get some lunch in the 
dining-room A nchly dressed old lady who sat near her noticed 
that she was eating Lenten fare, hke herself, and, assuming her a 
fellow-Cathohc, spoke to her m foreign-sounding Enghsh about the 
bhnd boy whose arrival she had observed 

ZiUah asked her how one could get to see the Pope, and the old 
lady told her it was very difficult 

Ah, those blessed old times before 1870 I—ah. the splendid 
ceremomes m St Peter's I Do you remember them ? " 

Zillah shook her head The old lady’s assumption of spiritual 
fellowship made her uneasy 

But St Peter's stuck m her mmd Brum had already told her it 
was the Pope's house of prayer Clearly, therefore, it was only 
necessary to loiter about there with Brum to chance upon him and 
extort his compassionate withdrawal of the spell of the Evil Eye 
With a culminatmg inspiration she bought a photograph of the Pope, 
and overcoming the first shock of hereditary repulsion at the sight of 
the large pendent cruafix at his breast, studied carefully the 
Pontiff’s face and the Papal robes 

Then, when Brum declared himself strong enough to get up, they 
drove to St Peter’s, the instruction being given quietly to the dnver 
so that Brum should not overhear it 

It was the first time ZiUah had ever been in a cathedral, and the 
vastness and glory of it swept over her almost as a reassuring sense 
of a greater God than she had worshipped in dmgy synagogues She 
walked about solemnly, leadmg Brum by the hand, her breast sweUing 
with suppressed sobs of hope Her eyes roved everywhere, searching 
for the Pope, but at moments she weU-mgh forgot her disappointment 
at his absence in the wonder and ghostly comfort of the great dim 
spaces, and m the m 3 ^tenous twmkle of the countless lights before 
the bronze canopy with its golden-fiashing columns 
" Where axe we, mother ? " said Brum at last 
" We are waitmg for the doctor " 

“ But where ? *' 

In the waiting-room ” 

** It seems very large, mother " 

“ No, I am walking roimd and round ” 

“ There is a strange smeU, mother—I don’t know what—something 
religious ” 
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** Oh, nonsense I She lai^hed uneasily 
I know what it smells like cold marble pillars and warm coloured 
wmdows " 

Her blood froze at such uncanny sensibihty 
It IS the smeU of the medicmes/' she murmured Somehow his 
divination made it more difficult to confess to him 

It feels hke being m St Paul’s or the Abbey,” he persisted, 
** when I used to shut my eyes to hear the organ better ” He had 
scarcely ceased speakmg, when a soft, slow music began to thnll with 
life the great stone spaces 

Brum's grasp tightened convulsively a hght leapt mto the bhnd 
face Both came to a standstill, sdent In Zillah’s breast rapture 
made confusion more confounded. and as this peahng grandeur, 
swelhng more passionately, uphfted her high as the mighty Dome, 
she forgot everything—even the need of explanation to Brum— 
this wonderful sense of a Power that could heal, and her Hebrew 
benediction flowed out mto sobbing speech 

“ ' Blessed art Thou, O Lord our God, who openest the eyes of the 
bhnd ’" 

But Brum had famted, and hung heavy on her arm 

acvii 

When Brum awoke, in bed again, after his long faintmg-fit, he 
related with surprise his vivid dream of St Paul's, and Zillah weakly 
acquiesced in the new deception, especially as the doctor warned her 
against exciting the boy But her hopes were bnghter than ever, 
for the old lady had beneficently appeared from behmd a pillar m St 
Peter's to offer £au de Cologne for the unconsaous Brum, and had 
then, mteresUng herself m the couple, promised to procure for her 
fellow-Cathohcs adimssion to the next Papal reception Bemg a very 
nch and fashionable old lady, she kept her word , but unfortunately, 
when the day came roimd, Brum was terribly low and forbidden to 
leave his bed 

2^ah was distracted If she should miss the great chance after 
all t It imght never recur again 

” Brum,” she said at last, ” this is the only day for a long time 
that the great eye-doctor receives patients Do you think you could 
go, my lamb ? ” 
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** Why won't he come here—^hke tlie other doctors ? " 

** He IS too great" 

'^WeU, I daresay I can manage It's miserable lymg m bed. 
Fancy coming to Rome and seeing nothing I ** 

With mjhmte care Brum was dressed and wrapped up, and placed 
m a specially comfortable brougham, and thus at last mother and 
son stood waiting in one of the ante-chambers of the Vatican, amid 
twenty other pilgrims whispenng m strange languages. Zillah was 
radiantly assured the nughty Power, whatever it was, that spoke 
m music and m mountains, would never permit such weary joume 3 nngs 
and waitmgs to end m the old darkness. the malice of witches could 
not prevail agamst this great spint of sunshine For Brum, too, the 
long pilgrimage had enveloped the doctor with a miraculous glamour 
as of an eighth wonder of the world 

Droopmg wearily on his mother's arm, but wrought up to Joyous 
antiapation, Brum had mi undoubtmg sense of the patient crowd 
around him waiting, as m his old hospital days, for admission to the 
doctor's sanctum His ear was strung for the ting-tmg of the bell 
summomng the sufferers one by one 

At last a wave of awe swept over the httle fashionable gathering, 
and set Zillah's heart thumping and the room fading in mist, through 
which the tall, venerable, robed figure, the eagle features softened in 
benediction, gleamed hke a god's Then she found herself on her 
knees, with Brum at her side, and the wonderful figure passing between 
two rows of reverent pilgrims 

“ Why must I kneel, mother ? ” murmured Brum feebly 
“ Hush 1 hush I " ^e whispered " The gr^'at doc-" she hesi¬ 

tated m awe of the venerable figure—" the great healer is here." 

" The great healer t " breathed Brum His face was transfigured 
with ecstatic forevision " ' Who openeth the eyes of the bhnd.' ” 
he murmured as he fell forward m death: 
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AN IDYLL OF LONDON 

I T was one o’clock, and many of the students m the National 
Gallery had left off work, and were refreshing themselves with 
lunch and conversation There was one old worker who had 
not stirred from his place , but he hi^ put down his brush, and had 
taken from his pocket a small book, which was, like its owner, thin 
and shabby of covenng He seemed to find pleasure in reading it, 
for he turned over its pages with all the tenderness characteristic of 
one who loves what he reads Now and again he glanced at his un¬ 
finished copy of the beautiful portrait of Andrea del Sarto, and once 
his eyes rested on another copy next to his, better and truer than his, 
and once he stooped to pick up a girl's prune-coloured tie which had 
fallen from the neighbouring easel After this he seoned to become 
unconscious of his surroundings, as unconsaous mdeed as any one of 
the pictures near him Any one might have been justified m mistaking 
him for the portrait of a man, but that his lips moved , for it was his 
custom to read softly to himself 

The students passed back to their places, not troubhng to notice 
him, because they knew from expenence that he never noticed them, 
and that all greetings were wasted on him, and all words were wanton 
expenditure of breath They had come to regard him very much in 
the same way as many of us regard the wonders of Nature, without 
astomshment, without any questionmgs, and often without any interest 
One girl, a new-comer, did chance to say to her compaiuon 
" How ill that old man looks 1 ” 

“ Oh, he always looks hke that," was the answer " You will soon 
get accustomed to him Come along I I must finish my ' Blind 
Beggar * th« afternoon " 

In a few minutes most of the workers were busy again, although 
there were some who continued to chat quietly, and several young 
men who seemed reluctant to leave their girl-fnends, and who were 
b> no means encouraged to go 1 One young man came to claim his 
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book and pipe, which he had left m the charge of a bnght-eyed girl, 
who was copying Sir Joshua’s Angeb She gave him his treasures, 
and recaved m exchange a dark-red rose, which she fastoied m her 
belt, and then he returned to his portrait of Mrs Siddons. But 
there was something in his disconsolate manner which made one 
suspect that he thought less of Mrs Siddons's beauty than of the 
beauty of the girl who was wearing the dark-red rose 1 The strangers 
strolhng through the rooms stopped now and again to peer curiously 
at the students' work They were stared at indignantly by the 
students themselves, but they made no attempt to move away, and 
even ventured sometimes to pass cnticuims of no tender character 
on some of the copies The fierce-lookmg man who was copying 
“ The Horse-Fair " deliberately put down his brushes, folded his arms, 
and waited defiantly until they had gone by , but others, wiser m 
their generation, went on painting calmly Several workers were 
pamting the new Raphael one of them was a white-haired old gentle¬ 
woman, whose hand was trembhng, and yet skilful still More than 
once she turned to give a few hints to the young girl near her, who 
looked in some distress and doubt Just the needful help was given, 
and then the girl phed her brush merrily, smilmg the while witli pleasure 
and gratitude There seemed to be a genial, kindly influence at work, 
a certain homehness too, which must needs assert itself where many 
are gathered together, working side by side All made a harmony. 
the wonderful pictures collected from many lands and many centimes, 
each with its meamng, and its message from the Past the ever-present 
memones of the painters themselves, who had worked and stnven and 
conquered and the hving human beings, eu^b with his wealth of 
earnest endeavour and hope 

Meanwhile, the old man read on unmtemiptedly, until two hands 
were put over his book, and a gentle voice said 

“ Mr Lindall, you have had no luhch again Do you know, I 
b»gin to hate Lucretius He always makes you forget your food ” 
The old man looked up, and somethmg hke a smile passed over his 
joyless face when he saw Helen Stanley bending over him. 

“ Ah I " he answered, “ you must not hate Lucretius I have had 
more pleasant hours with him than with any living person " 

He rose, and came forward to examine her copy of Andrea del 
Sarto's portrait 

“ Yours IS better than imne," he said critically, " m fact, nune 
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is a failure I think I ^all only get a small pn<% for mine, mdeed, 
1 doubt whether I shall get suffiaent to pay for my funeral “ 

" You speak dismally/' she answered, siflilmg 

“ I missed you yesterday/' he contmued, half-dreamily “ I 
left my work, and I wandered through the rooms, and I did not even 
read Lucretius Something seemed to have gone from my life at 
first I thought it must be my favourite Raphael, or the MunUo, but 
it was neither the one nor the other, it was you That was strange, 
wasn't it ? But you know we get accustomed to anything, and 
perhaps I should have missed you less the second day, and by the end 
of a week I should not have missed you at all Mercifully, we have 
in 115 the power of forgetting " 

" I do not wish to plead for m 3 rself," she said, “ but I do not beheve 
that you or any one could really forget That which outsiders call 
forgetfulness might be called by the better name of resignation ” 

" I don't care about talking any more now,” he said suddenly, 
and he went to his easel and worked silently at his picture and 
Helen Stanley glanced at him, and thought she had never seen her 
old companion look so forlorn and desolate as he did to-day He 
looked as if no gentle hand had ever been placed on him m kindhness 
and affection, and that seemed to her a terrible thing, for she was 
one of those prehistoncally-mmded persons who persist m beheving 
that affectipn is as needful to human hfe as rain to ilower-life When 
first she came to work at the Gallery, some twelve months ago, she 
had noticed this old man, and had wished for his compamonship 
she was herself lonely and sorrowful, and, although young, had to 
fight her own battles, and had learnt something of the difficulties of 
fighting, and this had given her an expenence beyond her years 
She was not more than twenty-four years of age, but she looked rather 
older, and though she had beautiful ey^, full of meaning and kmdness, 
her features were deadedly plam as well as unattractive There 
were some m the Gallery who said amongst themselves Jestmgly, 
that as Mr Lmdall had waited so many years before talking to any 
one, he might have chosen some one better worth the waiting for I 
But they soon became accustomed to seeing Helen Stanley and Mr. 
Lmdall together, and they laughed less than before, and meanwhile 
the acquaintance npened into a sort of friendship, half sulky on his 
part, and wholly kmd on her part He told her nothing about himself, 
and he asked nothmg about herself: for weeks he never even knew 
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her name Sometimes he did not speak at all, and the two fnends 
would work silently side by side until it was tune to go , and then he 
waited until ^e was ready, and walked with her across Trafalgar 
Square, where they parted and went their own ways 

But occasionally, when she least expected it, he would speak with 
glowmg enthusiasm on art then his eyes seemed to become bnght, 
and his bent figure more erect, and his whole bearmg proud and 
dignified There were tunes, too, when he would speak on other 
subjects on the morality of free-thought, and on those who had 
died to vindicate free-thought; on Bruno, of blessM memory, on him, 
and scores of others too He would speak of the different schools 
of philosophy, he would laugh at himself, and at all who, having 
given time and thought to the study of hfe's oDmphcated problems, 
had not reached one step farther than the old-world linkers Perhaps 
he would quote one of his favourite philosophers, and then suddenly 
relapse into silence, returning to his wonted abstraction, and to lus 
uidifference to his surroundings Helen Stanley had learnt to under¬ 
stand his wa 3 rs, and to appreciate his mind, and, without mtruding 
on him m any manner, had put herself gently into his life, as his qmet 
champion and his fnend No one, in her presence, dared to speak 
shghtingly of the old man, or to make fun of his tumble-down app^r 
ance, or of his worn-out silk hat with a crack in the side, or of his rag 
of a black tie, which, together with his overcoat, had " seen better 
da 3 rs ” Once she brought her needle and thread, and darned the tom 
sleeve during her lunch-tune, and though he never knew it, it was 
a satisfaction to her to have helped him 

To-day she noticed that he was painting baa!y, and that he seemed 
to take no mterest m his work , but she went on busily with her own 
picture, and was so engrossed in it that she did not at first observe 
that he had packed up his brushes, and was preparmg to go 
home 

Three more strokes," he said quietly, " and you will have fim^^ 
your picture I shall never finish mme Perhaps you will be good 
enough to set it nght for me lam not coming here agam I don't 
seem to have caught the tme expression what do you think ? But 
I am not going to let it worry me, for I am sure you will promise to 
do your best for me See, I will hand over these colours and these 
brushes to you, and no doubt you will accept the palette as well I 
have no fu^er use for it" 
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Helen Stanley took the palette which he held out towards her, 
and looked at him as though she would wish to question him 

“ It IS very hot here/' he contmued, ** and I am gomg out I am 
tired of work ” 

He hesitated, and then added I should hke you to come with 
me, if you can spare the time " 

She packed up her things at once, and the two fnends moved slowly 
away, he gazing absently at the pictures, and she wondenng m her 
mind as to the meamng of his strange mood 

When they were on the steps inside the bmlding, he turned to 
Helen Stanley and said 

“ I should hke to go back to the pictures once more I feel as if 
I must stand amongst them ]ust a httle longer They have been my 
companions for so long that they are almost part of myself I can 
close my eyes and recall them faithfully But I want to take a last 
look at them, I want to feel once more the presence of the great 
masters, and to refresh my mind with their gemus When I look at 
their work, I think of their hfe, and can only wonder at their death 
It was so strange that they should die " 

They went back together, and he took her to his favounte pictures, 
but remained speechless before them, and she did not disturb his 
thoughts At last he said 

" I am ready to go I have said farewell to them all 1 know of 
nothing more wonderful than bang amongst a number of fine pictures 
It IS almost overwhelming One expects Nature to be grand , but 
one does not expect Man to be grand " 

“ You know we don't agree there,” she answered ” / expect 
everything grand and great from Man ” 

They went out of the Gallery, and mto Trafalgar Square It was 
a scorching afternoon in August, but there was some coohng comfort 
in seeing the danang water of the fountains sparkhng so brightly m 
the sunshme 

” Do you mmd stoppmg here a few mmutes ? ” he said ” I 
should hke to sit down and watch There is so much to see ” 

She led the way to a seat, one end of which was occupied by a work¬ 
man, who was sleeping soundly, and snoring too, his arms folded 
tightly together He had a httle clay pipe m the comer of his mouth 
it seemed to be tucked m so snugly that there was not much danger 
of its falling to the ground At last Helen spoke to her companion. 
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" What do you mean by sa 3 ang that you muU not be able to finish 
your picture ? Perhaps you are not well—indeed, you don’t look 
well You make me anxious, for I have a great regard for you ” 

" I am ill and suffering,” he answered qmetly ” I thought I 
should have died yesterday . but I made up my mind to live until I 
saw you again, and I thought I would ask you to spend the afternoon 
with me, and to go with me to Westminster Abbey, and sit with me 
m the Cloisters I do not feel able to go by myseU, and I know of no 
one to ask except you , and I believed 3 rou would not refuse me, for 
you have been very kmd to me 1 do not quite understand why you 
have been kind to me, but I am wonderfully grateful to you To-day 
I heard some one in the Gallery say that you were plain 1 turned 
round and I said, ’ 1 beg your pardon, I thmk she is very beautiful ’ 
I thmk they laughed, and that puzzled me, for you have always 
seemed to me a very beautiful person ” 

At that moment the httle clay pipe fell from the workman’s mouth, 
and was broken into bits He awoke with a start, gazed stupidly at 
the old man and his compamon, and at the broken clay pipe 

” Curse my luck I ” he said, yawning ” I was fond of that danmed 
httle pipe ” 

The old man drew his own pipe and his own tobacco-pouch from 
his pocket 

" Take these, stranger,” he said ” I don’t want them And 
good luck to you 1" 

The man's face brightened up as he took the pipe and pouch 
” You’re uncommon kind,” he said Can you spare them ? ” 
he added, holding them out half-reluctantly 

“ Yes,” answered the old man , ” I shall not smoke ^;am You 
may as well have these matches too ” 

The labourer put them in his pocket, smiled his thanks, and walked 
some httle distance off, and Helen watched him examine his new 
pioe, and then fill it with tobacco and light it 

Mr Lmdall proposed that they should be getting on their way to 
Westminster, and they soon found themselves m the Abbey They 
sat together in the Poet’s Comer A smile of qmet happiness broke 
over the old man's tired face as he looked around and took m all the 
solemn beauty and grandeur of the resting-place of the great 

” You know,” he said, half to himself, half to his compamon, ” I 
have no belief of any kmd, and no hopes and no fears, but all through 
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my life it has been a comfort to me to sit qmetly m a church or a 
cathedral The graceful arches, the sun shinmg through the stained 
windows, the vaulted roof, the noble columns, have helped me to 
understand the m 3 rstery which all our books of philosophy cannot 
make dear, though we bend over them year after year, and grow 
old over them, old m age and m spint Though I myself have never 
been outwardly a worshipper, I have never sat in a place of worship 
but that, for the tune b^g, I have fdt a better man But directly 
the voice of doctnne or dogma was raised, the spell was broken for me, 
and that which I hoped was being made dear, had no further meanmg 
for me There was only one voice which ever hdped me, the voice 
of the organ arousing me, thnUing me, fiUmg me with strange longing, 
with welcome sadness, with solemn gladness I have always thought 
that music can give an answer when eveiythmg dse is of no avail I 
do not know what you beheve " 

I am so young to have found out,” she said almost pleadingly 

” Don’t worry yourself,” he answered kindly ” Be brave and 
strong, and let the rest go I should hke to hve long enough to see 
what you will make of your hfe I beheve you will never be false to 
yoursdf or to any one That is rare I beheve you will not let any 
lower ideal take the place of your high ideal of what is beautiful and 
noble in art, in life I beheve that you will never let despair get the 
upper hand of you If it does, you may as well die, yes, you may as 
well die And I entreat you not to lose your entire faith m humanity 
There is nothing hke that for withenng up the very core of the heart 
I tell you, humanity and nature have so much m common with eadi 
other, that if you lose your entire faith in the former, you will lose 
part of your pleasure in the latter, you will see less beauty in the 
trees, the flowers, and the fields, less grandeur in the mighty mountains 
and the sea The seasons will come and go, and you will scarcely 
heed their coming and going Winter will settle over your soul just 
as it settled over mine And you see what lam” 

They had now passed mto the Cloisters, and tiiey sat down in one 
of the recesses of the windows, and looked out upon the nch plot of 
grass whiQh the Cloisters enclose There was not a soul there except 
^emselves the cool and the quiet and the beauty of the spot refreshed 
these pilgnms, and they rested m calm en] 03 rment 

Helen was the first to break the silence 

** 1 am glad you have brought me here,” she said; ” I shall nev^ 
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gnunble now at not being able to afford a fortnight m the country. 
This IS better than anything else ’* 

'* It has always been my summer holiday to come here/’ he said. 
" When I first came I was hke you, young and hopeful, and I had 
wonderful visions of what I mtended to do and to be Here it was I 
made a vow that I would become a great painter, and win for myself 
a resting-place m this very Abbey There is humour m the situation, 
IS there not ^ ” 

" I don't hke to hear you say that,” she answered ” It is not 
alwa 3 rs possible for us to fulfil all our ambitions Still, it is better 
to have had them, and failed of them, than not to have had them at all ” 
" Possibly,” he rephed coldly Then he added ” I wish you 
would tell me something about yourself You have alwa 3 rs interested 
me ” 

” 1 have nothing to tell you about m3r5elf,” she answered frankly 
” I am alone m the world, without fnends and without relations 
The very name I use is not a real name I was a foundhng At 
times I am sorry I do not belong to any one, and at other times I am 
glad You know I am fond of books and of art, so my hfe is not 
altogether empty, and I find my pleasure in hard work When I 
saw you at the Gallery, I wished to know you, and I asked one of the 
students who you were He told me you were a misanthrope Thi’i 
I did not ca*'e so much about knowmg you, until one day you spoke 
to me about my painting, and that was the beginrang of our fnendship ” 
” Forty years ago,” he said sadly, " tne fnend of my boyhood 
deceived me I had not thought it possible that he could be false 
to me He screened himself behind me, aj d became prosperous 
and respected, at the expense of my honour 1 vowed I would never 
agam make a fnend A few years later, when 1 was beginning to 
hold up my head, the woman whom I loved deceived me Then 1 
put from me all affection and all love * Greater natures than mine 
a^e better able to bear these troubles, but my heart contracted and 
withered up ” 

He paused for a moment, many recollections overpowenng him. 
Then he went on telhng her the history of his hfe, unfolding to her 
the story of his hopes and ambitions, descnbmg to her the very home 
where he was bom, and the dark-eyed sister whom he had loved, 
and with whom he had played, over the daisied fields, and through 
the carpeted woods, and aU amongst the nchly-tmted bracken One 
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day he was told she was dead, and that he must never speak her name, 
but he spoke it all the day and all the mght—^Beryl, nothmg but Beryl, 
and he looked for her m the fields, and in the woods, and amongst the 
bracken It seemed as if he had unlocked the casket of his heart, 
closed for so many years, and as if all the memories of the past and 
all the secrets of his hfe were nishmg out, glad to be free once more, 
and grateful for the open air of sympathy 

“ Beryl was as swift as a deer 1 ” he exclaimed " You would 
have laughed to see her on the moor Ah 1 it was hard to give up 
all thoughts of meeting her again They told me I should see her m 
heaven , but 1 did not care about heaven I wanted Beryl on earth, 
as I knew her, a merry, laughing sist^ I think you are nght we 
don’t forget, we become resigned in a dead, dull kind of way " 

Suddenly he said I don’t know why I have told you all this 
And yet it has been such a pleasure to me You are the only person 
to whom I could have spoken about myself, for no one else but you 
would have cared ” 

*' Don't you think," she said gently, " that you made a mistake 
in letting your experiences embitter you ? Because you had been 
unlucky m one or two instances, it did not follow that all the world 
was against you Perhaps you unconsaously put yourself against 
all the world, and therefore saw every one in an unfavourable hght 
It seems so easy to do that Trouble comes to most people, doesn't 
it ?—and your philosophy should have taught you to make the best 
of it At least that i» my notion of the value of philosophy " 

She spoke hesitatmgly, as though she gave utterance to these words 
against her will 

"lam sure you are nght, child,” he said eagerly 
He put his hands to his eyes, but he could not keep back the tears 
" I have been such a lonely old man," he soboed , " no one can 
tell what a lonely, loveless hfe nune has been If I were not so old 
and so tired, I should hke to begin all over agam " 

He sobbed for many imnutes, and slie did not know what to say 
to hun of comfort, but she took his hand within her own and gently 
caressed it, as one might do to a httle child m pam He looked up 
and smiled through his tears 

" You have been very good to me," he said, " and I daresay you 
have thought me ungmteful You mended my coat for me one mormng, 
and not a day has passed but that 1 have looked at the dam and 
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thought of you I hked to remember that you had d<nie it for me 
‘But you have done far more than this for me, you have put some 
sweetness into my hfe Whatever becomes of me hereafter, I shaU 
never be able to think of my hfe on earth as anything but beautiful, 
because you thought kindly of me, and acted kindly for me The 
other night, when this temble pain came over me, 1 wished you woe 
near me, I wished to hear your voice There is vezy beautiful music 
in your voice '* 

“ 1 would have come to you gladly," she said, smihng qmetly at 
hun " You must make a promise that when you feel lU again you 
will send for me Then you will see what a splendid nurse I am, 
and how soon you will become strong and well under my care, strong 
enough to paint many more pictures, each one better than the last. 
Now, will you promise ? " 

" Yes," he said, and he raised her hand reverently to his hp>s 
" You are not angry with me for doing that ? " he asked suddenly. 
" 1 should not hke to vex you " 

"lam not vexed," she answered kmdly 
" Then perhaps I may kiss it once more ? ” he asked 
" Yes." she answered , and agam he raised her hand to his hps 
" Thank you," he said quietly, " that was kind of you Do you 
see that broken sun-ray yonder ? Is it not golden ? I find it very 
pleasant to sit here , and I am quite happy, and almost free from pain 
Lately I have been troubled with a dull, thudding pain near my heart, 
but now I feel so strong that I beheve I shall fimsh that Andrea del 
Sarto after aU " 

" Of course you will," she answered cheenly , " and I shall have 
to confess that yours is better than imne I 1 am quite wiUing to yield 
the palm to you " 

" 1 must alter the expression of the mouth," he rephed " That 
is the part which has worried me I don't'thmk I told you that I have 
had a commission to copy Rembrandt's Old Jew 1 must set to work 
on that next week " 

" But you have given me your palette and brushes 1" she laughed 
" You must be generous enough to lend them to me," he said, 
smiling “ By the way, 1 intend to give you my books, all of them 
Some day I must ^ow them to you I espeaaily value my philo¬ 
sophical books, they have been my faithful compamoi» through 
many years. I beheve you do not read Greek. That is a pity, because 
VOL IX P 
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you would surely enjoy Anstotle. I think I must teach you Greek ** 
It would be an agreeable legacy to leave you whcm I pass away mtd« 
the Great Silence ” 

I should hke to learn/* she said, wondenng to hear him speak 
so unreservedly It seemed as if some vast bamer had been rolled 
aside, and as if she were gettmg to know him betto*, havmg been 
aUowed to glance into his past hfe, to S3rmpathise with his past mis¬ 
takes, and with the failure of his ambitions, and with the deademng 
of his heart 

" You must read <®schylus,” he contmued enthusiasbcally, 

“ and, if I mistake not, the * Agamemnon * wiU be an epoch m yoiu 
hfe You will find that all these studies will serve to ennoble your 
art, and you will be able to put mmd into your work, and not merely 
form and colour Do you know, I feel so well, that I beheve I shall 
not only hve to finish Andrea del Sarto, but also to smoke another 
pipe ^ ” 

“ You have been too rash to-day,” she laughed, " giving away 
your pipe and pouch, your palette and brushes, m this reckless manner I 
I must get you a new pipe to-morrow I wonder you did not part 
with your venerable Lucretius " 

" That reminds me,” he said, fumbhng m his pocket, ” I thmk 
I have dropped my Lucretius I fancy I left it somewhere m the 
Poet’s Comer It would gneve me to l(»e that book ” 

” Let me go and look for it,” she said, and she advanced a few 
steps and then came back to him 

” You have been saymg many kmd words to me,” she said, as 
she put her hand on his arm, ” and I have not told you that I value 
your fnendship, and am grateful to you for letting me be more than 
a mere stranger to you I have been very lonely m my hfe, for I 
am not one to make fnends easily, and it has been a great privilege 
to me to talk with you I want you to know this, for if I have been / 
anythmg to you, you have been a great deal to me I have never met 
with much sympathy from those of my own age I have found them 
narrow and unyieldmg, and they found me dull and umnteresting 
They had passed through few experiences, and knew nothing about 
failure of success, and some of them did not even understand the 
earnestness of endeavour, and laughed at me when 1 spoke of ^ high 
ideal So I withdrew mto myself, and should probably have grown 
still more isolated than I was before, but that I met you, and, as time 
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went on, we became fnends I shall always remember your teaching, 
and I will try to keep to a high ideal of life and art, and I will not let 
despair creep mto my heart, and I will not lose my faith m humamty " 

As she spoke, a hngenng ray of sunshine ht up her face and gently 
caressed her soft brown hair slight though her foim, and sombre 
her clothes, and unlovely her features, she seemed a graaous presence, 
because of her earnestness 

Now,” she said bnghtly, ” you rest here until I come back 
with your Lucretius, and then I tlunk 1 must be getting on my way 
home But you must fix a tune for our first Greek lesson ; for we 
must begm to-morrow " 

When she had gone, he walked in the Cloisters, holdmg his hat m 
his hand and his stick under his arm There was a qmet smile on 
his face, which was called forth by pleasant thoughts m his mind, 
and he did not look qmte so shrunken and shrivelled as usual His 
eyes were fixed on the ground, but he raised them and observed a 
white cat creeping towards him It came and rubbed itself against 
his foot, and purnng with all its might, seemed determmed to win 
some kmd of notice from him The old man stooped down to stroke 
it, and was just touching its sleek coat, when he suddenly withdrew 
his hand and groaned deeply He struggled to the recess, and sank 
back The stick fell on the stone with a clatter, and the battered hat 
rolled down beside it, and the white cat fled away in terror, but 
realising that there was no cause for alarm, it came back and crouched 
near the silent figure of the old man, watching him intently Then it 
stretched out its paw and played with his hand, domg its utmost to 
coax him into a httle fun , but he would not be coaxed, and the cat 
lost all patience with hun, and left him to himself 


Meanwhile Helen Stanly was looking for the lost Lucretius m 
the Poet's Comer She found it lymg hear Chaucer's tomb, and was 
just going to take it to her fnend, when she saw the workman to 
whom they had spoken m Trafalgar Square. He recognised her at 
once, and came towards her. 

” I've been havmg a quiet half-hour here,” he said ” It does me 
a ^ght of good to sit m ^e Abbey ” 

V You should go mto the Cloisters," she said kindly. " I have 
been sittmg there with my fnend He will be mterested to hear that 
you love this beautiful Abbey.” 
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** I ^ould bke to see him again/' said the workman " He had a 
kind way about him, and that pipe he gave me is an uncommon good 
one S^. I am sorry I smashed the httle day pipe I'd grown used 
to it I'd smoked it ever since my httle girl died and left me alone 
m the world I used to brmg my httle girl here, and now I come 
alone But it isn't the same thing ’* 

“ No, it could not be the same thmg," said Hden, gently *' But 
you find some httle comfort here ? " 

" Some little comfort," he answered " One can't expect much " 
They went together mto the Qoisteis, aind as they came near the 
recess where the old man rested, Helen said 

" Why, he has fallen asleep 1 He must have been very tired 
And he has dropped his hat and stick Thatnk you If you will put 
them down there, I will wratch by his side until he wakes up I don't 
suppose he will sleep for long " 

The workman stooped down to pick up the hat and stick, and 
glanced at the sleeper Something in the sleeper’s countenance 
arrested his attention He turned to the girl, and saw that she was 
watching him 

" What is it ? " she asked anxiously ** What is the matter wnth 
you ? " 

He tried to speak, but his voice failed him, and all he could do 
was to point with trembhng hand to the old man 

Helen looked, and a loud cry broke from her hps The old man 
was deiul 
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THE KINDNESS OF THE CELESTIAL 

H IS real name was Cypnan Langsdyke, but that would have 
struck any one as b^g far too much of a name for the boy 
He had a quamt Chinese look, due to his bright, narrow eyes, 
and m consequence he was generally known at Desford as The Celestial 
He was much more athletic than be looked, was reputed to be clever 
but whimsical, and known to be unruly He was in the Fifth, and just 
at present he was m a bad temper, for things had been going exceed- 
mgly wrong with The Celestial He had just expressed, m simj^e 
language, a wish that he was dead, and had been asked for his reasons 
" I never get any luck nowadays, look at that '* He pomted to 
a football list on the screens " Peter Hill playmg m my place, and 
stuck m the scrum Oh, yes* I’d expected that I shall be kicked 
out altogether to-morrow, that’s a bit of Tommy Hill’s captainmg, 
that is I knew he’d give Peter a lift, I wonder he hasn’t asked his 
blocnnmg mother to play. However, I don’t want any favouring 
I want ordmary justice—not family mfluence, but ordinary justice 
And you don't get that from Tommy Hill, nor from the old man, nor 
from Henry Reginald Dggers, MA—^more especially Liggers I 
have had a day with Liggers I was about two seconds late for 
mormng prep—row with Liggers Then, when we got to work, I 
saw that fathead Smithson a^eep on the other side of the table So 
1 spilt my ink, calculating that, the way the table sloped, it would 
run across and pour over Smithson, and v^e him up loggers copped 
me, he didn’t even take the trouble to ask I spilt it—simply a 
hundred Greek, with accents Gomg m to breakfast, I had a slight 
acadent and fell up against Liggers, and he called me a clumsy lout. 
Morning school, he made me construe three-quarters of the Livy all 
to my own cheek, and never put on Douglas, nor Banks, nor that 
fathead Smithson at all, finding he couldn’t pill me on the Livy, he 
tore up my prose and told me to do it again. In the afternoon, at 
footer, he amused himsdf by scragging me, and hacking me, and saying 
1 was off-side when 1 wasn’t" 

BIS 
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“ He can't play much/’ said Banks, meamng to be sympathetic, 
but speaking unadvisedly 

" You complete chump 1 ” rephed The Celestial, scornfully " Of 
course he can play I He captamed his college team, and he's better 
than any of the other masters by a long chalk There's no sense m 
saying that he can't play footer, but he spites me Commg up from 
footer, he saw me come out of Hunley’s, so he said, * You’re always 
in there, Langsdyke, eating buns and chocolate and trash of that 
kind , you’ll nun your wmd ’ I wasn't going to explain to him, but, 
as a matter of fact, I hadn't been eatmg anything I'd just had four 
bottles of ginger-beer, and that was all—not another thmg Then, 
m afternoon school, he sent me out of the room for blowing my nose ” 
The Smithson to whom The Celestial had made uncomphmentary 
allusions giggled reimniscently *' I own it made a row," continued 
The Celestial, with an air of judiaal fairness " I don't deny it, 
but I didn’t do it on purpose I never know when it’s going to make 
that row and when it isn’t And now its Liggers’ prep, and I’m 
bound to get dropped on again Don't I wish I was in the Sixth 
and had a study to myself! You can get your work done in three- 
quarters of an hour, and then you have the other half of prep all 
to yourself to read novels in It's beastly workmg m that day-room 
with Liggers or some other master looking on all the time You 
don’t get a chance to—to do an 3 rthmg However, if Liggers is gomg 
to be rough on me I'll be rough on him That's the prep, bell, so 
now for breezes I " 

The httle group dispersed During preparation that mght there 
were more than breezes—there were humcanes The Celestial retired 
to his cubicle at ten, resigned and philosophical There were two big 
dormitones in the Sdiool House at Desford, each containmg twenty 
cubicles The partitions which formed the cubicles were about seven 
feet high and did not reach the ceding, so conversation was possible, 
and was permitted untd the hghts were put out at half-past ten 
” I’m going to give up being hard on Liggers," remarked The 
Celestial from his cubicle to the rest of the lower dormitory “ It’s 
played out A master can call you an idiot, and you can’t call Him 
anythmg back again, so he has the bulge It's no use bemg at war 
with Liggers I’m going on a different hne " 

" What are you going to do ? " inquired Smithson from the next 

cubicle. 
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Smithson, generally addressed as ** Fathead," was of the good* 
natured, fat, mdolent, rather stupid type. He was entirely devoted 
to The Celestial, to whom he stood in the position of a humble serf 
" I'm going to try kmdness Now dry up, because I'm wntmg my 
hnes, and the gas wdl be out directly ” 

When the gas was put out The Celestial removed the counterpane 
and one blanket from his bed and lay down He was m consequence 
only Just warm enough to be able to go to sleep, and he calculated 
qmte nghtly that m a couple of hours the cold would wake him. The 
cold acted as a silent alarum As soon as he was awake he got out 
of bed and looked out of the window He was pleased to find that 
all the hghts were out m the master's wing of the house Then he 
produced from his chest of drawers a bull's-eye lantern, which he ht 
and placed so that it would illuminate the head of his bed On the 
chair by the bedside he put his Homer, his wnting-case, and two 
mkpots Then he put on a football jersey, an ulster, and a dressing- 
gown, and, sitting up m bed, began to wnte Imes, takmg the wnting- 
case and the Homer on his knee He wrote these lines in the very 
highest style of cahgraphy Greek looks very beautiful when it is 
beautifully wntten, and The Celestial looked upon his performance 
when he had fimshed with the eye of an artist. He numbered every 
fifth hne in red ink, and wrote the following note at the head of 
the page 

<« F —These Imes have been correctly numbered in order to facih- 

tate counting —C Langsdyke " 

He could think of nothing else which woiil(' make the imposition 
look more artistic, so he got out of bed, put away his wntmg thmgs, 
ate two cranberry tarts which he had brought from Hunley's to assist 
him m his midmght toil, and turned out the lantern Then he went 
back again to bed and slept hke a tired dog 

Yet was Mr Liggers not contented with that imposition " If I 
ever get any of this red-ink foolery from you agam," he remarked, 
" you'll have to re-wnte—^understand that, please ” The Celestial 
sighed the sigh of Christian resignation, and as Mr Liggers was going 
out pohtely opened the door for him 

That mommg m school Mr. Liggers happened to crumple up a 
corrected prose m his hand and aim it at the waste-paper basket 
It just missed The Fifth were down at their desks at the time 
The Celestial rose from his place, stepped softly across the class-room 
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jpicked up the little ball of paper, and carefully placed it in the veiy 
centre of the waste-paper basket Then he looked round the room 
with perfect gravity and returned to his seat The pohteness was so 
excessive, so abnormal, and m The Celestial so unexpected, that the 
Fifth suffered—suffered badly from enforced suppression of their 
feehngs For a sroond or two the stnct silence of the class-room 
continued, and then came a faint gurglmg sound, as of one pouring 
water out of a bottle It stopped abruptly, and an observer imght 
have noticed that Smithson had gone purple in the fac% Then the 
gurghng sound began again, it came quicker and louder and louder 
Mr Liggers looked up from the prose that he was correcting and 
requested Smithson and Langsdyke to go out of the room 

'* We've done it now,” said Smithson ” I wonder what he'll do I ” 
” You've done it,” said The Celestial, ” I was only carrying out 
my plan and being pohte to him What did you laugh for ? ” 

" If I hadn’t laughed,” said Smithson, sadly, ” I believe I should 
have broken somethmg inside me It's awful I never want to laugh 
except when I don’t want to, and then I have to ” 

” Well,” said The Celestial, " I’m going on being kind to the man 
It's sure to move him m the end Then he'll be sorry I wonder if 
he hkes cocoanuts ? ” 

” Most people do Where are you going to get them ? ” 

” Market-place There's a man comes m on Saturda 3 rs, and you 
have shies at them ” 

“ But the market-place is out of bounds ” 

” I never said I wouldn't break any rules. Fathead It’s only 
- Liggers I’m favounng ” 

" All right, I’m on 1 ” said Smithson ” If we’re copped, we’re 
copped,” he added fatahstically 

On the Saturday morning which followed, Mr Liggers put The 
Celestial on to translate Virgil Now, The Celestial had taken par¬ 
ticular trouble with his translation the mght before, and on the rare 
occasions when The Cdestial took trouble it became evident that he 
was a youth of some considerable promise He had the begmmngs 
of a poetical taste in him, of which he was very smcerely a^amed. 
His translation was not a marvellously bnUiant piece of work, but it 
was good. He had a notion of style, and he had followed his master’s 
example m translating Virgil mto simple, rather archaic and Bibhcal 
English Mr Liggers let him go-on until he had translated the whole 





THE KINDNESS OF THE CELESTIAL 217 


lesson, and then said laly, ** Thank yon—^that will do '* He gave 
The Celestial full marks for the translation, however, and Mr. Liggers 
veiy rarely gave full marks But The Celestial had no means of 
dis^venng what marks he had got, and m any case would have 
preferred a word or two of praise 

“That was an awful swagger construe of youis." remarked the 
sympathetic Banks to The Celestial afterwards. “ but Liggers didn’t 
say much, did he ? *' 

Before The Celesttal could reply Mr Liggers touched him on the 
shoulder and asked him if he would play fives Now. fives was the 
game at which The Celestial particularly excelled, and Mr loggers 
was rather a new hand at it But The Celestial thanked him, and 
presently they met at the fives-court Mr Liggers won the first 
game easily, and looked suspiaous He was wmmng the second rather 
more easily when he stopped suddenly * 

" We’ll finish this some time when you aren’t sulking, Langsdykc 
I don't want any of your condescensions When I want you to Ui 
me wm I’U tell you ’’ 

The Celestial said nothing, but pohtely handed Mr Liggers his 
coat In taming Mr Liggers it was obvious that considerable patience 
would be necessary 

“ Fathead," said The Celestial when he had found the devoted 
Smithson, ** meet me after footer at Dow's Lane, and we'll go for those 
cocoanuts I’m going to give him three days’ more kindness, he’s 
trying, but I may get him in hand yet.’’ Dow’s Lane was the short 
cut to the market-place, both were out of bou ids, and Dow’s Lane 
was a pecuharly unsavoury, unsamtary, disease-producing place. 
But Smithson never thought of refusing , where his great patron The 
Celestial went. Smithson followed hke a faithful dog 

Late that afternoon the two returned from their expedition. The 
Celestial walked a httle m advance—radiant, tnumphant, behind 
him came the humble Smithson, bearing four cocoanuts—^won by The 
Celestial at a cost of fivepence 

" There's one for you, Fathead," remarked The Celestial when they 
had got up to the Schoolhouse, " and one for me, and two for a peace- 
offermg on the altar of Liggers. Go and borrow Douglas’s gimlet and 
get the gravy out of the inwards of our two I’m going upstairs to 
Liggers’ study with the peace-ofiermg ’’ 

“ He $s such a corker, you know," remarked Smithson to Douglas 
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when The Celestial had disappeared ** I*m blest if I know whether 
he’s rotting Liggcrs or whether he isn’t But, my lord, he can shy 1 
Four in five shots isn’t so dusty ” 

The Celestial found Mr Dggers m his study, and remarked gravely 
that he had brought him two cocoanuts Mr Liggers almost smiled, 
and his manner approached gemahty 

" Come now, Langsdyke, that’s very good of you, but you mustn’t 
let me depnve the semor day-room of its desirable indigestion Suppose 
you leave one of them and take the other away with you Where did 
you get them ? " 

The question was not m the least inquiatonal, Mr Liggers had 
expected that the answer would be " At Hunley’s ” The dialogue 
which followed illustrates the state of The Cel^tial’s ethics, which were 
erratic, but had something rather fine about them 

“ 1 shied for them m the market-place, sir ” (The Celestial would 
never he to save himself} 

The gemahty vanished at once from Mr Liggers’s manner ” You 
know that the market-place is out of bounds. Which way did you 
go to it ? " 

“ By Dow’s Lane, sir ” 

“ ^^ich also is out of bounds ” 

“ Yes, sir ” 

“ Did any one go with you ? ” 

** No ” (The Celestial would always he to save any one else) 

" Not Smithson ? " 

" No, sir, 1 went alone " 

" Take thfse things away I will tell you on Monday afternoon 
what your pumshment will be, you have broken a most important 
rule You have gone a httle too far this time I am sorry for you, 
but I am afraid that this will mean expulsion Now go away ” 

The Celestial went down again to the day-room, where he found 
Smithson and some others engaged m extracting the milk from the 
nuts with a gimlet 

“ Cocoanuts are cheap to-day," observed The Celestial " Diggers 
can't eat them , they're too nch for his poor stomach So he bade 
me bestow them on the bihous Banks and the debihtated Douglas 
Give me to dnnk of the gravy of the cocoanut ” He seemed to 1^ m 
particularly high and whimsical spints, and dramed the tooth-mug 
proffered to him with a fine mdodramatic air *' Now, th^,” he said, 
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" I've got three blessed shillings Let us go to Hanley's and dnnk 
and eat cranberry tarts, for the day after to-morrow we die—at 
least, I do " 

Smithson knew there sms somethmg wrong, and pnvateiy mquired 
what it was. 

" I fancy," said The Celestial, meditatively, " that I've about come 
to the end of the strmg, and now you can dry up. Fathead. You'll 
hear all the rest of it soon enough " 

But late on the Sunday evemng foUowmg, moved perhaps by the 
sentimentahty inspired by the music of the evenmg service and the 
lateness of the hour, he told the faithful Smithson everythmg “ For 
mysdf," he said, " I don't care With Tommy Hill to captam the 
footer and Liggers to make your hfe miserable m the Fifth, the sooner 
I'm out of Desford the better But my people will be sick—that's 
what I’m thmkmg about" 

*' Look here," said Smithson, half angrily, " I won't stand it 
I—I'm damned if I want to get off and see you sacked I was m it 
every bit as much as you were, and I'm gomg to say so I " 

“ If you say one smgle word about it,” answered The Celestial, 
" I’ll punch your fat head off and never speak to you again Dry up 
and keep qmet and do as you're told ” 

When on Monday afternoon Mr Liggers came downstairs with bad 
news for The Celestial he found the boy seated on the stack of hot- 
water pipes and wrapped up in two overcoats 

" Langsdyke,” he said coldly, " I have considered your case, and 
1 see no reason for treatmg you with any lem mcy I shall there¬ 
fore-" he stopped suddenly as he saw the boy's flushed face 

and feverish eyes " Why," he asked, m quite a different voice, 
" what’s the matter with you, Langsdyke ? Are you ill ? ” 

" It isn’t an 3 dhing, sir," answered The Celestial a httle excitedly 
" It’s Just an ordinary sort of cold I'm shivering one moment 

and swea- awfully hot the next, and my head aches fit to spht 

Couldn’t I take out my pumshment m camngs, sir, or partly camngs 
and partly hues ? I don’t want to beg off anything—only, you see, 

it's not so much for me as the mater that’ll feel it if I-’’ 

Mr loggers mtemipted him, and he had lost all his beautiful magis¬ 
terial manner' " That's all right, old man , don't you fret yourself 
You’re not going to be expelled Now run off to the sick-room at 
once and say I sent you, and don't dream of (Ximmg to school this 
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afternoon We’ll forget all about that punishment, I think I’m 
sorry you're ill" 

The Celestial thanked him and climbed upstairs to the sick-room 
" I'm bad, Mrs Carter,” he said to the matron, ” and Liggers says 
I’m to stop here ” And then this cunous youth, who would have 
received the news of his expulsion with dry eyes, bent his head m 
his hands and burst into tears 

” Poor dear I ” said the motherly Mrs Carter, ** you must be ill 
to take on hke that " 

In the meantime Mr Liggers, who knew somethmg of the condition 
of Dow's Lane, bad burned off to fetch a doctor On the followup 
day the rest of the school knew that The Celestial was ill with scarlet 
fever, and had been removed to the sanatonum 

• 

On the following mght, m Mr Liggers’s sitting-room, the mathe¬ 
matical master, Mr Dunham, was giving Mr Liggers a piece of bis 
mind 

” I tdl you 1 was in the dormitory passage myself, and overheard 
it, and I’ll swear he only meant to be decent to you Of course, he 
blundered and overdid it and was whimsical about it—being a boy 
and not a png—and would not let the others know that he really 
meant it, but he d%d mean it I know Langsdyke, and, I tell you, 
he's as plucky as a man, and proud of it—and as sensitive as a girl, 
and ashamed of it Look at that Virgil construe of his that you told 
me about Do you suppose a boy takes the trouble to prepare work 
hke that unless he means to be kind to a master ? Ihere isn’t another 
boy in the Fifth, by the way, who could have rendered %n optato alveo 
by ' in the haven where they fam would be ’ 1 tell you that he's a 
dever fellow and a good fellow, and that you’ve consistently ill-treated 
and misunderstood him ” 

'* I’m ashamed of myself, Dunham I always hked the boy 
really but I didn’t want the others to say that I favoured him , and 
perhaps I-” 

At this pomt there was a knock at the door, and the Fathead 
Smithson appeared m an agitated condition 

” Please, sir, I was with The Celest-with Langsdyke m Dow’s 

Lane the other day, when he said I wasn't—to get me off And I’d 
sooner be expelled than Langsdyke, because I’ve only got an unde, 
and he doesn’t care much, -and Langsdyke's ill, you see, and it 
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mightn’t be good for him, and he’ll knock my head off if he hears 
about it But I thought as long as one of us was expelled-” 

” Go away I ” said Mr Liggers, irritably " No one's gomg to be 
expelled Don't make a fool of yourself. I say, Dunham,” he added 
when Smithson had withdrawn . ” I say—damn it all—this is rather 
touching, you know ” 

The following is an extract from a fumigated letter which The 
Celestial wrote to his sister Madg^ dunng the period of his con¬ 
valescence 

” Well, seventy didn’t do him, no more did kindness, but illness has 
made him just proper He brought me books and things and came 
to inqmre about me every day And now that term's over he has 
stopped on and nsked mfection by keeping me company in the sana- 
tonum. So I said to him last mght, ‘ If you’U tell me what you hke 
next term. I’ll do it, sir, because you're too good a sort to have rows 
with.’ And he said, ’ So are you, old man.' So that'll be all nght *’ 
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THE HERO OF WATERLOO 

C OLONEL MANTON put up his rod and demanded to be set 
ashore It had been his first experience of coarse fishing 
on the nver and it had not proved to his taste It was 
not that the perch had been distant or the chub unapproachable. 
On the contrary, the place havmg been ground-baited overnight, the 
sport had been excellent It was the worms and one other thing 
which deaded him He had been present at Talavera, at Ciudad 
Rodngo, at Badajos, at Vittona, at Quatre Bras, at Waterloo, he 
had seen as much carnage as most men, but this bloodless impahng 
of lob-worms on hooks, and then casting them, so transfixed, to he 
wnthing on the nver bottom for an mdefimte penod at the end of 
a ledger-hne, offended his sense of fitness It was not, it seemed to 
him, playing the game The worms had no chance, and they could 
not bite back He hated to sit there and thmk of what was going on 
under the quiet water, and the reflection gained nothing m relish 
from the fact that, by refusing to soil his own hands with the viscous 
contortions of the creatures, he must appear, in delegating that opera¬ 
tion to the boatman, to torture by deputy, hke the most cowardly of 
Eastern despots And so when, as presently happened, this same 
stohd deputy, in “ disgorging ’* an obstinate hook from a barbel's 

throat, tore away- But it is enough to say that the Colonel put 

down his rod and demanded there and then to be set ashore 

There was no gainsaying him, of course It was suffiaent that 
he was the guest of a distingmshed General hvmg at Datchet, but 
in addition to this the Colonel's personal actions invited no criticism 
He fished—^as he walked, as he rode, as he appeared on all secular 
occasions—a dark-blue wasp-waisted frock-coat with frogs, m tight 
nankeen trousers strapped under neat insteps, m a stiff collar and 
full black stock, m a tall hat with a bnm so crescented that its front 
peak looked hke the " nasal'' of a Norman helmet. And for the 
rest he earned himself and his white moustache with the consaous 
authonty of a cock of a hundred fights 

The boatman put him ashore on the nver-bank some half-mile 
bdow Datchet, towards which village he immediately addressed hia 
stqis. The path was lonely and unfrequented, and it gave the Colond 

82 a 
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some siirpnse to observe, as he turned a clump of bushes, a fashion¬ 
able old beau toddling along m front of him In a few moments 
the latter paused, nonplussed, at a stile, and the Colonel came up 
with him The pedestrian was a man of uncouth bulk but distinguished 
nuen He wore a black frock-coat of a somewhat mihtaiy cut, with a 
nch fur collar Curly auburn locks, obviously artificial, showed be¬ 
neath the bnm of his glossy hat, and accented somewhat ghastfuUy 
the puify pallor of a face whose texture betrayed its age His ^es 
had a glutmous, half-bhnd appearance, his loose lower hp perpetually 
trembled He peered at the new-comer, panting a good deal as if 
the sudden apparition had shaken his nerves 

“ If I may venture, sir," said Colonel Manton, and proffered his 
arm The o^er accepted it to mount the stile It was an ungraceful 
busmess, and, once over, he stood with his hands to his sides, vibrating 
heavily, hke a worn-out engine, to his own respirations Presently he 
was suffiaently recovered to speak 

" A damned obstruction — a damned obstruction 1 Cannot I 
leave my carnage a moment to walk round by the water but this 
annoyan(% must appear m my path ? " 

" A villainous stde," said the Colonel " We will mdict it for a 
trespass " He was a reasonable man and he felt the absurdity of 
the complaint But to his surpnse his sarcasm missed fire 

" Do so, do so," said the old gentleman, and took his arm again, 
as It might have been his own walking-stick They went on together, 
and m a httle the stranger had opened a conversation with all the 
effrontery in the world " My boy, what's your rank ? " said he. 
" 1 perceive you are a soldier ” 

The officer stared, and drew himself up 
“ Colonel Manton, sir, at your service," he answered distantly 
He was surpnsed, but the man was old, near seventy by his 
appearance, and very possibly from his cut a retired veteran hke him¬ 
self Famihanty from a general, say, would be pardonable, and even 
kmdly Besides, he did not dishke the imphed suggestion of junionty. 
" Hey! " said the stranger—" retired ^ " 

" Yes, sir, retired " 

" Brevet rank ? ” 

'* Brevet be damned! " said Colonel Manton hotly. I owe my 
promotion, sir, if you wish to know, to Waterloo " 

The stranger glanced at him with a curiously sly look, and pmched 
the ann on which his own fingers rested. 
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" What I ’* he said, " were you there ? ” 

“ 1 had the honour, sir,*' said the Colonel, grandiloquently, ** of 
playing my httle part m that Homeric contest *' 

" Whose division, hey ? ’* 

** Picton's—Pack’s bngade You are a httle—you will excuse my 
saymg it—particular ” 

" Certainly I will, my boy Wounded—^hey ? ” 

A distinct flush suffused the Colonel’s cheek 

*' Wounded—yes," he rephed Portly 

The old fellow nudged hum confidentially " Tell me," he said— 
" how ? ’’ 

" Look here—you must forgive me, you know,” exploded the 
Colonel, " but I must point out that we are strangers Shll, as a 
feUow-campaigner—if that is the case—^may 1 ask, sir, if you were at 
Waterloo > ’’ 

The other laughed enjoyingly " Was I ? ” he said " To be 
sure I was You had all good reason for knowing it " 

Colonel Manton's eyes opened Here was a momentous imphca 
tion Evidently he had to do with some great general of division, 
though the boast sounded a httle extravagant and unmihtary He 
ran over in his mmd a dozen possible names, but without success 
And then the thought occurred to him " Good reason for knowmg 
it ? What the devil 1 Is it possible he was on the other side ? " 

The idea seemed too preposterous for behef, the stranger was so 
obviously Bntish Who in wonder’s name could he be, then ? Hill, 
Macdonndl, Saltoun, Uxbndge, Vandeleur, Somerset, Hackett?—all 
divisional or bngadier-generals He could not identify him, of his 
knowledge, with any one of these The Iron Duke himself ? He had 
never been brought into very dose personal contact with the great 
man, but naturally he was famihar with his features Could it be 
possible that time had so fused and blunted those that their charac¬ 
teristic contour had degenerated into this scarce distinguishable pulp ? 
Prospenty, he knew, could play strange tncks with countenances, yet 
a volte-face so revolutionary seemed mcredible And yet who else but 
the Duke had been on that day as indispensable as unphed ? But it 
was omceiyable that some might have so regarded themselves—that 
certain heads might have been turned by their share m the success 
of so stupendous a victory 

Colonel Manton had been hving abroad on his half-pay for some 
years, and until the occasion of this visit during the summer of 1830 , 
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had dwdt for long a stranger to his native land He could but suppose 
that he had m a measure lost the due, through subsequent devdop- 
mente, to old events It remained dear only that he was m the 
presence of one who had, or beheved himself to have, contnbuted 
Signally to the success of the epoch-making battle And that must 
be enough for him He spoke thenceforth as a subordinate to his 
commanding officer 

1 beg your mdulgence, sir,“ he said “ I have been absent from 
my country for a considerable time, and features on(% famihar dude 
me You asked about my wound. It is a ridiculous matter, and I 
recall it without enthusiasm. The fact is that, when d’Erlon’s guns 
were poundmg us before the advance, a baU smadied the head of a 
sergeant standmg near me, and one of the fellow's cursed double¬ 
teeth was dnven mto my neck It was not enough to cnpple my 
fighting power, but I would have given a dozen of my own to boast a 
more honourable scar " 

The stranger chuckled 

" Scars are not the only guarantee of valour," he said. The 
Colonel ventured "You brought away some of your own, sir?" 

" No," said the old fellow " No, WeUington and I got off scot-free " 

The Colond dared agam " Were you, may I ask, on his personal 
staff?" 

" Well, yes," said the stranger, chuckhng still more, " I suppose 
you might call it that " 

Suppose ? Colonel Manton gasped. It was positivdy a matter 
of history that not one of that staff had escaped death or mutilaticm 
The other may have noticed his perplexity, for he turned on him with 
an air of sudden annoyance 

" You haven’t the assurance to question my word, I hope, sir ? " 
he demanded 

" Certainly not," answered the Colonel.^ 

“ I could give you convincing proof,” said the stranger " Did 
the Commander-m-Chief—^now did he, or did he not—^visit General 
Blucher at Wavre the night before the battle to make sure of his 
co-operation ^ ” 

“ It is a disputed point, sir," said the Colonel " 1 beheve that 
even his Grace has been known to contradict hims elf m the matter, 
saying at one tune that he would never have fought without Blticher's 
exphat promise to back him up, at another flatly contradicting the 
report that he saw the Prussian general on the nig^t before the battle." 

VOL IX 0 
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“ And he did not, my boy," smggered the old fellow tnumphantly, 
for his interview with him was after midnight, and therefore on the 
day of the battle I ought to know, for I sent him off there myself." 

He cackled into such a spasm of laughter that the convulsion 
caught his wind 

" O, my chest I " he wheezed and gasped, " my miserable chest! 
I’m the most wretched creature on earth But it’s nothing, nothmg 
—the youngest feUows are subject to it ’’ He coughed and vnped his 
eyes with a heavily-scented handkerchief " Yes," he said presently, 
" yes, Welhngton was a sound workaday general, a fine soldier, an 
inspired commissary, but of gemus—^h’m I We need only suggest, 
Manty, my boy, that he was well advanced The man at his elbow, 
hey ? You need not mention it, you know, but the real hero of Water¬ 
loo—hey, d'ye see ? Keep it to yourself, there were reasons agamst 
Its bemg divulged—^you understand ? What, my boy I " 

The Colonel stared before him as if hypnotised, he stumbled m 
his walk Was it possible to mistake the implication—^that the laurels 
ought by nghts to have adorned the brow of this stranger beside him ? 
He felt hke one whose faith had suddenly exploded of its own mten- 
sity, leavmg his breast a blackened shell Could there actually have 
been another, of whom he had never heard, at the Duke’s right hand on 
that tremendous day, the presidmg but unconfessed gemus of it ? He 
had heard tell of the Corsican’s httle red famihar Was his great nval, 
were possibly all commanding intellects, so supematurally provided ? 

He was really a simple man, with a mmd ruled to certam prescnp- 
tive Imes of conduct He glanced askance at his compamon, who was 
smilmg and murmunng to himself Who m Heaven’s name could he 
be ? and why had he selected him for his astounding confidence ? 
For ail his own fearl^s rectitude, an uncanny feelmg began to possess 
him He was glad, m turmng a comer, to see the end of the path, 
and the head of a waiting coachman showmg above the hedge And 
the next moment they had emerged on to the village green 

A barouche stood there, with a bare-headed gentleman standing 
at its door The hvenes of the smvants were scarlet, and a mounted 
man m a scarlet embroidered coat waited a httle apart The gentle¬ 
man canie forward 

" Will your Majesty be pleased to ascend ? " he asked. 

The King dropped the Colonel’s arm, and appeared on the instant 
to forget all about bun " Yes, Watty , yes, certainly, my boy,” he 
said. " Xa that the fiery cljanot ? " 
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O N an evening of last summer I was dining m London at the 
I Carlton with two men One of them was an excellent type 
of young England, strong, healthy, athletic, and straight¬ 
forward The other was a clever London doctor who was building up 
a great practice m the West End At dessert the conversation turned 
upon a then recent tragedy in which a great reputation had gone down, 
and young England spoke rather contemptuously of the victim, with 
the supenor surprise human beings generally express about the sm 
which does not happen to be theus 

“ I can*t understand it 1 '* was his conclusion. “ It’s beyond me *' 
” Climate,” said the doctor quietly 
” What ? ” 

** Climate Air " 

Young England looked inexpressively astonished 
” But hang it all I ” he exclaimed, ” you don't mean to say change 
of air means change of nature ? ” 

“ Not to everyone Not to you, perhaps Have you travelled 
much ? ” 

'* Well, I've been to Pans for the Grand Pnx. and to Monte-*' 

” For the gambhng That's hardly travelhng Now, I've studied 
this subject a httle, qmetly in Harley Street I'm no traveller myself, 
but I have dozens of patients who are And I'm convinced that the 
modem facihties for travel, besides giving an mfimty of pleasure, 
bring about mnumerable tragedies ” 

He turned to me 

” You go abroad a great deaL What do you say ? " 

“ TTiat you're perfectly nght And I'm prepared to affirm that, 
m highly-strung, imaginative, or overworked people change of climate 
does sometimes actually cause, or seem to cause, change of nature ” 
Young England, who was by no means highly-strung or imagina¬ 
tive, looked pohtely dubious, but the doctor was evidently pl^ised 
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'' An all f ” he cned 

He glanced at me for an instant, then added 
** You've got a case that proves it, at any rate to you, m your 
mind " 

" Quite true " 

“ Can you give it us ? 

“ Jove I let's have it! " exclaimed young England 
" Certainly, if you hke," I said " I don't know whether you ever 
heard of the Maimer affair ? " 

Young England shook his head, but the doctor rephed at once 
" Three years ago, wasn't it ? " 

“ Four " 

" And it happened m some remote place m the Sahara Desert ? " 

" In Bem-Koiudar I was with Henry Marmer m Bem-Kouidar 
at the time." 

" Go ahead I " said young England more eagerly. 

" Poor Manner was not an old fnend of mine, but an acquamtance 
whom I had met casually at Bem-Mora, which is known as a health 
resort ” 

" I send patients there sometimes," said the doctor 
"The railway stops at Bem-Mora To reach Bem-Kouidar one 
must go on horse- or camel-back over between three and four hundred 
kilometres of desert, sleeping on the way at Travellers' Houses— 
Bordjs as they are called there Bem-Kouidar hes in the midst of 
immeasurable sands, and the air that blows through its pahn gardens, 
and round its mosque towers, and down its alleys under the arcades, 
IS starthng dry as the finest champagne, almost fiercely pure and 
fresh, exhilaratmg—^well, too exhilaratmg for certam people." 

The doctor nodded 

" Champagne goes very qiuckly to some heads," he interjected 
" Bem-Komdar has nothing to say to modem avihsation It is a 
wild and turbulent aty, divided into quarters—the Arab quarter, the 
Jews’ quarter, the freed negroes’ quarter, and so on—^and furthermore 
IS infested at certain seasons by the Sahara nomads, who camp m 
filthy tents on the huge sand dunes round about, and sell rugs, 
buraouset, and Touareg work to the inhabitants, buying in return 
the dates for which the palms of Bem-Komdar are celebrated 

" I wanted to see a real Sahara aty to which the Cook’s tounst 
had not as yet penetrated, and I resolved to nde there from Bern- 
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Mora. When Henry Bfamier heard of it he asked if be might 
accmnpany me 

** Manner was a young man who had recently left Oxford, and who 
had come out to Bem-Mora only a week before to see his mother, who 
was going through the sulphur cure. He was what is generally called 
a * senous-minded young man'. intellectual, mchned to grave read¬ 
ing and high thinkmg, totally devoid of fnvohty, a httle cold m manner 
and temperament, one would have sworn; in fact, a type of a very 
well-known kmd of Oxford undergraduate, the kmd that takes a 
good tutor^ip for a year or so after leaving the Umversity, and 
then becomes a schoolmaster or a clergyman Manner, by the way, 
mtended to take orders 

“ Now, this sort of young man is not precisely my sort, and espea- 
ally not my sort in the Sahara Desert But 1 did not want to be rude 
to Manner, who was fnendly and agreeable, and obviously anxious 
to increase his already considerable store of knowledge. So I put my 
mchnations m my pocket, and. with mward reluctance, I agreed 

“ We set off wi^ Safti, my faithful one-eyed Arab gmde, and after 
three long days of nding and talking—as I had feared—Maeterhnck 
and Tolstoy, Henley and Verlaine (this last being utterly condemned 
by Marmer as a man of weak character and degrade hfe), we saw the 
towers of Bem-Komdar aspmng above the shifting sands, the tufted 
summits of the thousands of palm-trees, and heard the duU beatmg 
of drums and the cnes of people borne to us over the spaces of which 
silence is the steady guardian. 

“ We were all pretty tired, but Marmer was speaally done up 
He had recently been working very hard for the * first ’ with which 
he had left Oxford, and was not m good condition. We were there¬ 
fore glad enough when we rode through the wide street thronged 
with natives, turned the comer into the great camel market, and 
finally dismounted before the door of the one mn, the ' Rendezvous des 
Amis,’ a mean, dusty, one-story bmlding, on whose dirty white wall 
waa a crude painting of a preposterous hamdan in a purple empire 
gown, pounng wine for a Zouave who was evidently afSicted with 
elephantiasis Yet, tired as I was, I stepped out mto the camel 
market for a moment before gomg into the house, emptied my lungs, 
and slowly filled them 

” ’ What air!' I said to Marmer, who had followed me 

** * It is extraordinary,’ he answered m hia rather dry tenor voice 
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* I should say like the best champagne, if I did not happen to be a 
teetotaller ’ 

('* The market. I most explain, was not at that moment m active 
operation) 

*' After a bam de stSge —^we both longed for total immersion—and 
some weak tea. m which I mingled a spoonful of rum. we felt better, 
but we reposed till dinner, and once again Marmer. m his habitually 
restrained and critical manner, discussed contemporary hterature. and 
what Plato and Anstotle. judging by their wntmgs, would have been 
likely to thmk of it And once again I felt as if I were m the * High ' 
at Oxford, and was almost inchned to wish that Marmer was the 
rowdy type of undergrad who ducks people m water troughs and 
makes bonfires m quads ” 

** H’m I '* said the doctor gravely ** Better, perhaps, if he had 
been ” 

Much better," I answered " At seven o'clock we ate a rather 
tough dinner in the small, bare seUle d manger, on the red bnck floor of 
which sand grains were lying Our only compamon was a bearded 
pnest in a dirty soutane, the aumdmer of Bem-Komdar, who sat at a 
little table apart, and greeted our entrance with a pxihte bow, but did 
not then speak to us 

" When the meal was ended, however, he joined us as we stood at 
the mn door looking out mto the mght A moon was nsing above 
the palms, and gilding the cupolas of the Bureau Arabe on the far 
side of the Market Square A distant noise of tom-toms and Afncan 
pipes was audible And all down the hill to our left—for the land 
rose to where the inn stood—^fires gleamed, and we could see half- 
naked figures passmg and re-passmg them, and others squatting 
beside them, looking hke monks m their hooded burnouses 

" * You are going out. messieurs ? ’ said the aumdmer pohtely. 

" I looked at Marmer 

" * You're too done up, I expect ? ' I said to him 

" His face was pale, and he certainly had the demeanour of a 
tired man 

" * No,' he answered ' I should like a stroll m this wonderful 
air' 

** I turned to the pnest 

•* * Yes, monsieur,' I said 

“ * I come here to take my meals, but I hve at the edge of the 
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town. Perhaps you will permit me to accompany you for a little 
way' 

' We ^all be delighted, and we know nothing of Bem-Kouidar/ 

" As we stepped out into the market Maimer paused to light his 
pipe But suddenly he threw away the match he had struck. 

' No, it*s a sm to smoke m this air/ he said 
“ And he drew a deep breath, looking at the round moon. 

The pnest smiled 

**' I have hved here for four years,* he said, * and cannot resist 
my agar But yon are nght The air of Bem-Komdar is extra* 
ordinary Whoi first 1 came here it used to mount to my head like 
wine,* 

“ * Bad for you, Marmer 1' I said, laughmg 
** Then I added, to the aumdnier 

** * My fnend never dnnks wme, and so ought to be pecuharly 
susceptible to such an mfluence.' 


II 

** Opposite to the aumdmer’s dwellmg was the great danemg-house 
of the town, and when we had bade him good-mght, and turned to go 
back to the inn, I rather tentatively suggested to Marnier that, 
perhaps, it would be mterestmg to look in there for a moment 

“ * All nght,' he responded, m his most donmsh manner * But 
1 expect It wi31 be rather an unwashed crowd ' 

** Many native soldiers—the sort that used to be called Turc<»— 
were gathered round the door We pushed our way through them, 
and entered The caf4 was large, with big whit' pillars and a double 
row of divans m the middle, and divans nsmg in tiers all round On 
the left was a large doorway, m which gorgeously-dressed painted 
women, with gold crowns on their heads, were standing, smoking 
cigarettes, and laughmg with the Arabs, and at the end farthest 
frem the street entrance was a raised platform, on which sat three 
musicians—a wild-looking demon of a man blowup mto an instrument 
with an immense funnel, and two men beating tom-toms The noise 
they made was temfic The piper wore a volummous burnous, and 
as the dancers came in m pairs from the big doorway, which led mto 
the court where they all hve together, each m her separate httle 
room with her own front door, they threw their door keys mto the 
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hood that was attached to it As soon as they had finished dancing 
they went to the hood, and rummaged violently for them agam 
And all the tune the piper blew frantically mto his instrument, and 
rocked himself about hke a man m a convulsion 

“ We sat on one of the raised divans, with coffee before us on a 
wooden stool, and Manner observed it all with a slightly supercihous 
coldness The women, who were dressed m different ^ades of red, 
and were the most amazing trollops I ever set eyes on, came and went 
in pairs, fluttered their painted fingers, twittered like startled birds. 
Jumped and twirled, wnggled and revolved, and mclmed their greasy 
foreheads to the impenetrable spectators, who stuck silver coins on 
to the perspirmg flesh And Marmer sat and gazed at them with the 
aloofness of one who watches the creatures in puddle water through 
a microscope I could scarcely help laughing at him, but I wished 
him away For to me there was exatement, there was even a sort 
of ecstasy, in the utter barbarity of this spectacle, in the moving 
scarlet figures with their golden crowns and tufts of ostnch plumes, 
in the semed masses of turbaned and hooded spectators, m the 
rocking forms of the musiaans, in the stndent and ceaseless uproar 
that they made 

“And through the doorway where the Turcos—I hke the old 
name—crowded I saw the sand filtermg in from the desert, and against 
the blackness of a sohtary palm-tree, with leaves hke giant Fatma 
hands, I saw the silver disc of the moon 

" * I vote we go,' said Manner's hght tenor voice in my ear * The 
atmosphere's awful in here ' 

“ ' Very well,' I said 

“ I got up; but ]ust then a girl, dressed in midnight purple em¬ 
broidered with silver, came in from the doorway, and b^an to dance 
alone She was very young—fourteen, I found out afterwards—and, 
in contrast to the other women, extremely beautiful There were 
grace, seduction, mystery, and coquetry in her face and in aU her 
movements Her long black eyes held fire and dreams Ho* flutter- 
mg hands seemed beckomng us to the realms of the thousand and 
one nights I stood where I had got up, and watched her 
“ * I Sfcy, aren't we gomg ? ' said Manner's voice in my ear 
“ I cursed the day when I had agreed to take him wi^ me, leaped 
down to the earth, and struggled towards the door As we neared it 
the girl sidled down the room tiU she was exactly in front of Marmer 
Then ^e danced before hup, smiling with her immense eyes, which 
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Ae fixed steadily upon him, and bending forward her pretty head 
covered with a doth of silver handkerchief 

'* * Give her something,' 1 said to him, laughing, as he stared back 
at her grimly 

“ He thrust his hand mto his pocket, found a franc, stuck it 
awkwardly agamst her oval forehead, and followed me out 

" When we were m the sandy street he walked a few steps m 
silence, then stood stiU, mid, to my surprise, stared back at the dancing- 
house Then he put his hand to his head 

“' Is the air having its alcohohc effect ? ' I asked m joke 
" As I spoke a handsome Arab, splendidly dressed m a pale blue 
robe, red gaiters and boots, and a turban of fine muslin, spangled with 
gold, passed us slowly, going towards the dancing-house. He cast a 
glance fuU of suspicion and malice at Marmer 

“ ' What's up with that fellow ? ' 1 said, startled. 

“ The Arab went on, and at that moment the faithful Safti jom^ 
us He never left me long out of his sight in these outlandish places 
“ * That IS Batouch, Sidi, the brother of the Cald of Bem-Komdar,’ 
he said ' Algia, the dancer to whom Monsieur Henn has just given 
money, is his ch^re atnte But as the government has just made him 
a sheik, he dares not have her m his house for fear of the scandal 
So he has put her with the dancers That is why she dances, t<i 
deceive every one, not to make money She is not as the otlier 
dancers But every one knows, for Batouch is mad with jealousy 
He cannot bear that Algia should dance before strangers, but what 
can he do ? A sheik must not have a scandal in his dwellmg' 

'* We walked on slowly When we got to the door of the ' Rendez¬ 
vous des Amis ’ Marmer stood still again, and looked down the deserted, 
moonht camel market 

“ ' I never knew air hke this,' he said m a low voice 
" And once more he expelled the a^r frmn his lungs, and drew in 
a long, slow breath, as a man does when he has finished his dumb-bell 
exercise in the mormng 

“ ‘ Don’t dnnk too much of it,' I said ' Remember what the 
aumdnier told us I' 

" Marmer looked at me I thought there was something appre¬ 
hensive m his eyes But he said nothing, and we turned m 

" The next day I rode out with Safti mto the desert to visit a 
sacred personage oi great note in the Sahara, Sidi £1 Ahmed Ben 
Daoud Abderahmann To my rehef Marmer declined to come He 
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said he was tired, and would stroll about the aty When we got 
back at sundown the innkeeper handed me a note I opened it, 
and found it was from the aumdmer, saying that he would be greatly 
obhged if I would call and see him on my return, as he had various 
httle cunosities which he would be glad to show me Manuer was 
not m the mn, and, as I had nothing particular to do, I walked at 
once to the aumdmer's house As 1 have said, it was the last in the 
town The dancmg-house was on the opposite side of the way, but 
the aumdnier’s dwelhng Jutted out a httle farther into the desert, and 
looked full on a deep depression of soft sand bounded by a big dune, 
which loomed up like a coudhant beast m the fadmg yellow hght 
" The aumdmer met me at his door, and escorted me mto a pleasant 
room, where his collection of Arab weapons, corns, and old vases, 
cups, and vanous utensils, dug up, he told me, at Tlemcen, was 
arranged But to my surprise he scarcely took time to show it to 
me before he said 

“ * Though a stranger, may I venture to speak rather mtimately 
to you, monsieur ? ’ 

** * Certainly,’ I rephed, m some astonishment 
** * Your fnend is young ' 

** * Marmer ? ’ 

** * Is that his name ? Well, 1 would not leave him to stroll about 
too much alone, if I were you ' 

“ ‘ Why, monsieur ? * 

He is hkely to get mto trouble The people here are a wild 
and violent race He would do well to bear in mmd the saying of a 
traveller who knew the desert men better than most people “ If you 
want to be fnendly with them, and safe among them, give cigarettes 
to the men, and leave the women alone ” I see a good deal, monsieur, 
owmg to the situation of my httle house ’ 

” I looked at him in silence Then 1 said 
" * What have you seen ? ’ 

*' He led me to the door, and pointed towards the great dune 
beyond the danang-house 

” ’ I saw your fnend this afternoon talkmg there with one whom 
it IS speaaliy unsafe to be seen with m Bem-Komdar ’ 

** * With whom ? ’ 

" ' A dancer called Algia' 

“ ‘ Talking, monsieur 1 Marmer knows no Arabic.’ 

“ The aumAmer pursed his.hps m his black beard. 
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The conversation appeared to earned on by signs/ he 
responded ' That did not make it less but more dangerous ’ 

“ I’m afraid 1 was rude» and whistled softly 
“ * Monsieur TAurndmer/ 1 said, * you must forgive me, but this 
air IS certainly the very devil ’ 

“ He smiled, not without irony 

’ I became aware of that myself, monsieur, when first 1 came to 
hve m Bem-Komdar But I am a pnest, and—well, monsieur, I was 
given the strength to say " Get thee behind me, Satan *’ * 

“ A softer look came mto his sunburnt, wnnkled face 
** ’ Better take your fnend away as soon as possible,* he added, 
* or there will be trouble ’ 


III 

** That mght I found m 3 rself confronted by a Manner whom I had 
never seen before The desert wme had gone to the lad’s brain. 
That was certain No mtonations of the Oxford don lurked m the 
voice No remimscences of the Oxford ’ High ’ clung about the 
manner A man sober and the same man drunk are scarcely more 
different than the Manner who had ndden with me up the sandy 
street of Bem-Kouidar the previous day and the man who sat opposite 
to me at dinner m the * Rendezvous des Amis ’ that mght I knew tn 
a moment that the aumbmer was nght, and that I must get the lad 
away at once from the intoxicant which nature poured out over 
this far-away aty His eyes were shimng fevenshly, and when I 
mentioned Mr Ruskin in a casual way he looked unutterably bored 

" * Ruskin and all those fellows seem -iwfully slow and out of 
place here,’ he exclaimed * One doesn’t want to bother about them 
m the Sahara ’ 

** I changed the subject 

*' ‘ There doesn't seem very much to see here,’ I said carelessly 
* We might get away the day after to-morrow, don't you thmk ? ' 

** He drew his brows down 

** * The horses won’t be sufl5aently rested,’ he said curtly 

** * Oh yes, I fancy they will * 

** * Well, I don’t fancy I shall The long nde took it out of 
me * 

** * Turn m to-mght, then, directly after dmner ’ 

** He looked at me with sharp suspiaon I met his gaze blandly. 

*‘ * I mean to,’ he said after a short pause 
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“ I knew be was telbng me a he, but I only said * That’s ngbt I ’ 
and resolved to keep an eye on him 

“ Directly dmner was over he sprang up from the table 

'* ‘ Good-mght I' he said 

" And before I could reply he was out of the saUe i manger, and 
I heard him tramp along the bnck floor of the passage, go mto his 
room, and bang the door 

*' The aumbmer was getting up from his httle table, and shaking 
the crumbs from his soutane 

"' You are quite nght, monsieur,' I said to him ‘ 1 must get 
my fnend away' 

*'' I shall be sorry to lose you,' rephed the good pnest ' But— 
d^rt air, desert air I ’ 

“ He shook his head, half wistfully, half laughingly, bowed, put on 
his broad-bnmmed hat. and went out. 

*' After a moment 1 followed him I stood in the doorway of the 
mn, and lit a agar I knew Marmer was not going to bed, and meant 
to catch him when he came out, and join him In common pohteness 
he could scarcely refuse my company, smce he bad asked me as a 
favour to let him come with me to Bem-Komdar 1 waited, watdung 
the moon nse, till my agar was smoked out Then 1 ht another 
Still he did not come I heard the distant throb of tom-toms beyond 
the Bureau Arabe m the quarter of the freed negroes Tliey were 
having a fantasia I began to think that 1 must have been mistaken, 
and that Marnier had really turned m So much the better. The 
ash dropped from the stump of my second agar, and the deserted 
camel market was flooded with silver from the moon-rays 1 knew 
there was only one door to the inn Slowly 1 ht a third agar 

“ A large cloud went over the face of the moon A gust of wind 
struck my face Suddenly the mght bad changed The moon looked 
forth again, and was again obscured A second gust struck me hke 
a blow, and my face was stung by a multitude of sand grams I 
heard steps behmd me m the bnck passage, turned swiftly, and saw 
the landlord 

“ ' 1 must shut the door, m'sieu,' he said ' There’s a bad sand¬ 
storm commg up' 

“ As he spoke the wmd roared, and over the camel market a thick 
fog seemed to fall abruptly It was a sheet of sand from the surround¬ 
ing dunes I threw away my agar, stepped mto the passage, and the 
landlord banged the door, and-drove home the heavy bolts 






DESERT AIR 


287 


** Then I went to Marnier's room, and knocked I felt sure he 
was there, but I thought I would make sure before gomg to my 
room 

" No Bxiswex 
" I knocked again loudly 
“ Again no answer 

" Then I turned the handle, and entered 

" The room was empty I glanced round qmckly The small 
window was open All the wmdows of the inn were barred, but, as 
I learned later, a bar m Manner’s had been broken, and was not yet 
replaced when we amved at Bem>Kouidar In consequence of this 
It was possible to squeeze through into the arcade outside This was 
what Marmer had done. My prease, gentlemanly, reserved, and 
methodical acquaintance had deliberately given me ^e shp by sneak¬ 
ing out of a wmdow hke a schoolboy, and creeping round the edge 
of the inn to the ditch that lay in the shadow of the sand dunes. As 
I reahsed this I realised his danger 

“ I ran to my room, fetched my revolver, shpped it into my pocket, 
and humed to the front door The landlord heard me trymg to undo 
the bolts, and came out protesting 

" ' M'sieu cannot go out into the storm.' 

" ' I must ’ 

“ * But M'sieu does not know what Bem-Komdar is like when lliC 
sand IS blown on the wmd It is enfer Besides, it is not safe In 
the darkness m’sieu may receive a mauvats coup ' 

“ ‘ Make haste, please, and open the door I am going to fetch 
my fnend' He pulled the bolts, grumbling and sweanng, and I 
went out into enfer For he was nght. A mndstoxm at mght in 
Bem-Komdar is hell 

" Luckily, Saiti joined me mysteriously from the deuce knows 
where, and we staggered to the danang-house somehow, and stn^led 
m, bhnded, our faces scored, our clothes heavy with sand, our pockets, 
our very boots, weighed down with it 

" The tom-toms were roanng, the pipe was yelhng, blown by the 
frantic demon with his hood full of latch-keys, the impassible, bearded 
faces were watching the painted women who, in their red garments 
and their golden crowns, promenaded down the earthen floor, between 
the divans, fluttering their dyed Angers, smihng grotesquely hke idols, 
bending forward their greasy foreheads to receive the tnbute of their 
admirers I looked swiftly over the mob Marmer was not m it 






288 ROBERT HICHENS 


I went towards the doorwa^r on the left which gave on to the court 
of the dancers Safti caught hold of my arm 

** * It IS not safe to go m there on such a mght. Sidi There are 
no lamps It is black as a tomb And no one can tell who may be 
there Nomads, perhaps, men of evil from the south Many mui^rs 
have been done m the court on black mghts, and no one can say who 
has done them For all the time men go in and out to the rooms of 
the dancers' 

" ‘ Nevertheless, Safti, I must-* 

" I stopped speaking, for at this moment Batouch, the brother of 
the Cald of Beni-Komdar, came slowly m through the doorway from 
the blackness of the sand-swept court There was a strange smile on 
his handsome face, and he was caressmg his black beard gently with 
one dehcate hand He saw me, smiled more till I caught the gleam 
of his white teeth, passed on into the danang-house, sat down on a 
divan, and called for coffee I could not take my eyes from him 
Every movement he made fasanated me He drew from his pale 
blue robe a silver box, opened it, hfted out a pmch of tobacco, and 
began carefully to roll a agarette And aU the time he smiled 

“ A glacial cold crept over my body As he ht his agarette 
I caught hold of Safti, and humed through the doorway mto the 
blackness of the whirhng sand ” 

Here I stopped *' WeU ? " said young England “ Well ? ” 

The doctor did not speak 

" Well,” I answered, ” Algia danced that mght While she 
was dancmg we found a deaul body m the court It was Manner’s 
A knife had been thrust mto him from behind I ” 

” Ah I ” said the doctor 

" But-” exclaimed young England, ” it was that fellow ? 

It was Batouch ? ” 

I shrugged my shoulders " Nobody ever found out who did it " 

“ Well, but of course-” 

He checked himself, and an expression of admiration dawned 
slowly over his healthy, handsome face 

” 1 say,” hasaid, ” to be able to roll a agarette directly afterwards 1 
What infernal cheek i ” 

** Desert air I " I rephed " My dear chap—desert air I ” 

The doctor nodded 
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THE JUDGMENT OF PARIS 

I N the summer of the memorable year- , but the date doesn’t 

matter, Robichon and Qmnquart both paid court to Made¬ 
moiselle Brouette Mademoiselle Brouette was a captivating 
actress , Robichon and Qmnquart were the most conuc of comedians ; 
and all three were members of the Th6&tre Supreme 

Robichon was such an idol of the pubhc's that they used to 
laugh before he uttered the first word of his rdlc, and Qmnquart 
was so vastly popular that his silence threw the audience into 
convulsions 

Professional rivalry apart, the two were good friends, although 
they were smtors for the same lady, and this was doubtless due to 
the fact that the lady favoured the robust Robichon no more than 
she favoured the skmny Qmnquart She flirted with them equally 
—and at last, when each of them had pieced her beyond endurance, 
she promised m a pet that she would marry the one that was the 
better actor 

Ttens ! Not a player on the stage, not a cntic on the Press, could 
qmte make up his mmd whidi the better actor was Only Suzanne 
Brouette could have said anything so tantalising 

“ But how shall we deade the point, Su/anne ? " stammered 
Robichon helplessly Whose pronouncement .all you accept ? *' 

’’ How can the question be settled ? " queried Qmnquart, dis¬ 
mayed “ Who shall be the judge ? " 

” Pans shall be the judge," affirmed Suzanne " We are the 
servants of the pubhc—1 will take the pubhc’s word I " 

Of course she was as pretty as a picture, or she couldn’t have done 
these thmgs 

Then poor Qmnquart withdrew, plunged m revene So did 
Robichon Qmnquart reflected that she had been talkmg through 
her expensive hat Robichon was of the same opimon The pubhc 
lauded them both, was no less generous to one than to the other— 
to wait for the judgment of Pans appeared eqmvalent to postponing 
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the matter s%ne die No way out presented itself to Quinquart None 
occurred to Robichon 

** Mon meux,” said the latter, as they sat on the terrace of their 
favounte caf6 a day or two before the annual vacation, “ let us discuss 
this amicably Have a cigarette 1 You are an actor, therefore you 
consider yourself more talented than I I, too, am an actor, therefore 
I regard you as less gifted than myself So much for our artistic 
standpoints 1 But we are also men of the world, and it must be 
obvious to both of us that we might go on bemg funny until we 
reached our death-beds without demonstratmg the supremacy of 
either Enfin, our only hope hes m versatihty—the conqueror must 
distinguish himself m a solemn part I ** He viewed the other with 
complacence, for the quamt Quinquart had been designed for a droll 
by nature 

" Right I " said Qmnquart He contemplated his colleague with 
satisfaction, for it was impossible to fancy the fat Robichon m tragedy 
" I perceive only one drawback to the plan,” contmued Robichon 
” The management will never consent to accord us a chance Is it 
not always so in the theatre? One succeeds m a certain line of 
business and one must be resigned to play that hne as long as one 
lives If my earhest success had been scored as a villain of melodrama, 
it would be beheved that I was competent to enact nothing but 
villains of melodrama , it happened that I made a hit as a comedian, 
wherefore nobody will credit that I am capable of an 3 rthing but 
being comic ” 

” Same here t ” concurred Qmnquart. ** Well, then, what do you 
propose ? ” 

Robichon mused ” Since we shall not be allowed to do ourselves 
justice on the stage, we must find an opportumty off it! ” 

” A pnvate performance ? Good I Yet, if it is a private per* 
formance, how is Pans to be the judge ? ” 

" Ah,” murmured Robichon, ” that is certainly a stumbhng- 
block ” 

They sipped their apiritifs moodily Many heads were turned 
towards the httle table where they sat ” There are Qmnquart and 
Robichon, hew amusing th^ always axe 1 ” said passers-by, httle 
guessing the anxiety at the laughter-makers' hearts 
” What's to be done ? ” sighed Quinquart at last 
Robichon shrugged his fat shoulders, with a frown. 
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Both were too absorbed to notice that, after a glance of recognition, 
one of the pedestrians had paused, and was still r^^ding them 
uresolutdy He was a tall, burly man, habited m rusty black, and 
the next moment, as if findmg oiurage, he stepped forward and spoke 
Gentlemen, I ask pardon for the hberty I take—^impulse urges 
me to seek your professional advice i I am m a position to pay a 
moderate fee Will 3 mu permit me to explain m^^ ? 

" Monsieur,'" returned Robichon, “ we are m deep conaderation 
of our latest parts. We shall be pleased to give you our attention at 
some other time " 

“ Alas I ’* persisted the newcomer, *' with me tune presses I, too, 
am considering my latest part—and it will be the only speaking part 
I have ever played, though I have been * appearing * for twenty years " 

" What I You have been a super for twenty years ? " said 
Qmnquart, gnmaang 

“ No, monsieur," rephed the stranger grimly. " I have been the 
pubhc executioner, and 1 am going to lecture on the horrors of the 
post 1 have resigned " 

The two comedians stared at him aghast Across the sunlit 
terrace seemed to have fallen the black shadow of the guillotine 

" I am Jacques Roux," the man went on " 1 am ‘ tr 3 nng it on 
the dog' at Appeville-sous-Bois next week, and I have what you 
gentlemen call ‘ stage fnght ’—I, who never knew what nervousnes 
meant before 1 Is it not queer ? As often as 1 rehearse walking on 
to the platform, I feel myself to be all arms and legs, I don't know 
what to do with them Formerly, I scarcely remembered my arms 
and legs, but, of course, my attention used fo be engaged by the 
other fellow’s head Well, it struck me that i ou might consent to 
give me a few hints in deportment Probably one lesson would 
suffice " 

" Sit down," said Robichon " Why did you abandon your offiaal 
position ? " 

" Because 1 awakened to the truth,” Roux answered " 1 no 
longer agree with capital punishment, it is a crime that should be 
abolished " 

" The scruples of consaence, he%n ? " 

" That IS It " 

" Fine 1" said Robichon " What dramatic lines such a lecture 
might contam 1 And of what is it to consist ? " 
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“ It IS to consist of the history of my hfe—^my youth, my poverty, 
my expenences as executioner, and my remorse 

Magnificent I ” said Robichon “ The spectres of your victims 
pursue you even to the platform Your voice fails you, your eyes 
start from your head m terror You gasp for mercy—and imagmation 
splashes your outstretched hands with gore The audience thriU, 
women swoon, strong men are breathless with emotion '* Sudd^y 
he smote the table with his big fist, and little Qmnquart nearly 
off his chair, for he divined the inspiration of his nval “ Listen I " 
cned Robichon, " are you known in Appeville-sous-Bois ? ” 

“ My name is known, yes " 

" Bah I I mean are you known personally, have you acquaintances 
there ? ” 

" Oh no But why ? ” 

** There will be nobody to recognise you ? ” 

" It IS very unhkely in such a place " 

** What do you estimate that your profits will amount to ’ ** 

" It is only a small hall, and the prices are cheap Perhaps two 
hundred and fifty francs 

“ And you are nervous, you would like to postpone your debut ? ” 
" I should not be sorry, I admit But, again, why ? ’’ 

*' I will tell you why—I offer you five hundred francs to let me 
take your place 1 ” 

" Monsieur ? ’* 

" Is It a bargain ? '* 

“ I do not understand I " 

*' I have a whim to figure in a solemn part You can explain 
next day tliat you missed your tram—that you were ill, there are a 
dozen explanations tliat can be made, you will not be supposed to 
know that I personated you—the responsibihty for that is mme. 
What do you say ? " 

*' It IS worth double the money,” demurred the man 
” Not a bit of it I All the Press will shout the story of my 
practical joke—Pans will be astounded that I, Robichon, lectured as 
Jacques Roux and curdled an audience's blood MiUions will speak 
of your mtwided lecture tour who otherwise would never have heard 
of it I am givmg you the grandest advertisement, and paymg you 
for it, besides. Enfin, I will throw a deportment le^n ml k it 
agreed ? ” 
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** Agreed, monsieur t " said Roux 

Oh, the trepidation of Qumquart 1 Who could echpse Robidion 
if his performance of the part equalled his conception of it ? At the 
theatre that evemng Qmnquart followed Suzanne about the wings 
pathetically He was garbed hke a buffoon, but he felt hke Romeo 
The throng that applauded his capers were far from suspectmg the 
romantic longmgs under his scarlet wig. For the first time in his 
life he was thankful that the author hadn't given him more to do. 

And, oh, the exatement of Robichon I He was to put his powers 
to a tremendous test, and if he made the effect that he anticipated 
he had no fear of Quinquart’s going one better Suzanne, to whom 
he whispered his project proudly, announced an intention of bemg 
present to " see the fun ” Qumquart also promised to be there. 
Robichon sat up all mght prepanng his lecture 

If you wish to know whether Suzanne rejoiced at the prospect of 
his winmng her, history is not definite on the point, but some 
chroniclers assert that at this pcnod she made more than usual of 
Qumquart, who had devdoped a hump as big as the Panth6on 
And they all went to AppeviUe-sous-Bois 

Though no one in the town was hkely to know the features of the 
executioner, it was to be remembered that people there might know 
the actor's, and Robichon had “ made up " to resemble Roux as 
dosdy as possible Amving at the humble hall, he was greeted by 
the lessee, heard that a " good house ” was expected, and smoked a 
agarette m the retinng-room while the audience assembled 
At eight o'clock the lessee reappeared 
“ All is ready. Monsieur Roux," he said 
Robichon rose 

He saw Suzanne and Qumquart m the third row, and was tempted 
to wink at them 

" Ladies and gentlemen-" 

All eyes were nveted on him as he began, even the voice of the 
" executioner " exercised a morbid fasanation over the crowd The 
men nudged their neighbours appreciatively, and women gazed at 
him, half horrified, half charmed 

The opemng of his address was qmet enough—there was even a 
humorous element m it, as he narrated imaginary experiences of his 
boyhood People tittered, and then glanced at one another with an 
apologetic air, as if shocked at such a monster's darmg to amuse them 
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Suzanne whispered to Quinquart Too cheerful, he hasn't struck 
the nght note 1 ” Quinquart whispered back gloomily " Wait; he 
may be playmg for the contrast I " 

And Qumquart’s a^umption was correct Gradually the cheer¬ 
fulness faded from the speaker's voice , the humorous madents were 
past Gruesome, hideous, grew the anecdotes The hall shivered 
Necks were craned, and white faces twitched suspensively He dwelt 
on the agomes of the Condemned, he reated crimes m detail, he 
mirrored the last moments before the blade fell He shneked his 
remorse, his lacerating remorse ** I am a murderer," he sobbed, 
and in the hall one might have heard a pin drop 

There was no applause when he fimshed—that set the seal on his 
succ^s, he bowed and withdrew amid tense silence Still none 
moved m the hall—until, with a rush, the representatives of the 
Press sped forth to proclaim Jacques Roux an unparalleled sensation 
The tnumph of Robichon I How generous were the congratula¬ 
tions of Quinquart, and how sweet the admiring tributes of Suzanne' 
And there was another comphment to come—^nothing less than a card 
from the Marquis de Thevcmn, requesting an interview at his home 
" Ah I " exclaimed Robichon, enravished, " an mvitation from a 
noble I That proves the effect I made, hetn ? " 

" Who may he be ? " inquired Qmnquart " I never heard of the 
Marqms de Thevemn 1 " 

" It IS immatenal whether you have heard of him," rephed 
Robichon " He is a marqms, and he desires to converse with me I 
It IS an honour that one must appreaate I shall assuredly go " 

And, being a bit of a snob, he sought a fiacre m high feather 
The dnve was short, and when the cab stopped he was distinctly 
taken aback to perceive the unpretentious aspect of the nobleman’s 
abode It was, indeed, nothing better than a lodging A peasant 
admitted him, and the room to which he was ushered boasted no 
warmer hospitahty than a couple of candles and a decanter of wme 
However, the sconces were massive silver Monsieur le marqms, he 
was informed, had been suddenly compelled to summon his ph 3 rsiaan, 
and begged tliat Monsieur Roux would allow him a few mmutes' 
grace. 

Robichon ardently admired the candlesticks, but began to think 
he might have supped more cosily vinth Suzanne 
It was a long tune before the door opened 
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The Marquis de Thevemn was old—ao old that he seemed to be 
faUing to pieces as he tottered forward His skm was yellow and 
shnvelled, his mouth sunken, his hair sparse and grey, and from 
this weird face peered strange eyes—the eyes of a fanatic. 

" Monsieur. I owe you many apologies for my delay," he wheezed 
'* My unaccustomed exertion this evening fatigued me, and on my 
return from the hall I found it necessary to see my doctor Your lecture 
was wonderful. Monsieur Roux—^most mteresting and instructive, 
I shall never forget it " 

Robichon bowed his acknowledgments 

" Sit down. Monsieur Roux, do not stand t Let me offer you some 
wme I am forbidden to touch it myself I am a poor host, but my 
age must be my excuse " 

“ To be the guest of monsieur le marquis," murmured Robichon, 
** IS a pnvilege, an honour, which—er-" 

" Ah," sighed the marquis, " I diall very soon be m the Repubhc 
where all men are really equals and the only masters are the worms 
My reason for requesting you to come was to spieak of your unfortunate 
experiences—of a certain unfortunate expenence in particular You 
referred m your lecture to the execution of one called * Victor Lesueur * 
He died game, hem ? " 

" As plucky a soul as I ever dispatched I ** said Robichon, savour 
mg the burgundy, 

" Ah I Not a tremor ? He strode to the gmllotme hke a man ? " 

" Like a hero I " said Robichon, who knew nothing about him 

* That was fine," said the marqms , " that was as it should be 1 
You have never known a pnsoner to die more bravely ? " There 
was a note of pnde in his voice that was unmi&.akable 

" I shall alwa}^ recall his courage with respect," d«:lared Robichon, 
mystified 

" Did you respect it at the time ? " , 

" Pardon, monsieur le marquis ? " 

“ 1 mqmre if you respected it at the tune , did you spare him all 
needless suffering ? " 

" There is no suffermg," said Robichon " So swift is the kmfe 
that-" 

The host made a gesture of impatience " I refer to mental 
suffering Cannot you realise the emotions of an innocent man (X>n- 
demned to a shameful death ? " 
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“ Innocent ? As for that, they aU say that they are mnocent ” 

I do not doubt it Victor, however, spoke the truth I know 
It He was my son " 

*' Your son ? " faltered Robichon, aghast 

“ My only son—the only soul I loved on earth. Yes, he was 
mnocent, Monsieur Roux And it was you who butchered him — 
he died by your hands I ” 

“ I—I was but the mstrument of the law,’* stammered Robichon. 
** I was not responsible for his fate, myself ” 

*' You have given a masterly lecture. Monsieur Roux,'* said the 
marqms musingly *' I find myself in agreement with all that you 
said in it—' you are his murderer ’ I hope the wme is to your taste. 
Monsieur Roux ? Do not spare it I ** 

" The wme ? ” gasped the actor. He started to his feet, trem- 
bhng—he understood 

" It is poisoned,** said the old man calmly ** In an hour you 
will be dead ** 

" Great Heavens 1 '* moaned Robichon Already he was consaous 
of a strange sensation—his blood was chilled, his limbs were weighted, 
there were shadows before his eyes 

" Oh ! I have no fear of you,” contmued the other, “lam feeble, 
I could not defend myself, but your violence would avail you nothing 
Fight, or faint, as you please—you are doomed ** 

For some seconds they stared at each other dumbly—the actor 
paralysed by terror, the host wearing the smile of a lunatic And then 
the ” lunatic *' slowly took court-plaster from his teeth, and removed 
features, and hfted a wig 

And when the whole story was pubhshed, a dehghted Pans awarded 
the palm to Qmnquart without a dissentient voice, for while Robichon 
had duped an audience, Qmnquart had duped Robichon himself 
Robichon bought the silver candlesticks, which had been hired for 
the occasion, and he presented them to Qmnquart and Suzanne on 
their wedding-day 
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THE LITTLE BROWN ’BUS 

W EST India Dock Road is half inclined to put up its shutters, 
but reluctant to do this—albeit the hour is late—because 
foreign sailors, much more at sea here than when on the 
ocean, are still loafing on the edge of the pavement The shops have 
eveiythmg a sea-going man may desire, from bars of hard yellow soap 
and fur caps and scarlet pocket-handkerdiiefs to chromos of smding 
young women m hats of the early 'eighties, the ]ob lots of hterature tied 
up with a boot-lace are calculated to satisfy nearly every taste Outside 
the long red Asiatic Home and on its broad steps a few melancholy 
Chmamen stand, with queues carefully twisted up and pmned under 
their blue hnen caps this because the Limehouse boy has a weakness 
for pulhng a pig-tail when he sees one, crying “ Shawp I " and running 
away Up Millwall way they are canying round baskets of vegetables 
yoked over the shoulders By the side of the tram tcnninus, and near 
the red-eyed fire-station, stands the 'bus A httle brown 'bus, with 
yellow wheels, there for the convenience of those whom circumstances 
compel to go to the Isle of Dogs 
" Right for Singapore, cap'en ? ” 

Jump in," says the dnver from the pavement, making one more 
attempt to hght his pipe 

" Change anywheres, cap'en ? " 

" Yes," rephes the dnver curtly , " you’J’ have to change a lot 
'fore you get on board your ship " 

" Not cross, are you, cap’en ? " 

" Look here, my lad," says the dnver, goaded by this mquiry 
" You get mto that blooming 'bus and take your seat and shut your 
head That’s all you've got to do " 

" I’ve seen your face somewhere before," sa 5 ^ the peak-capped 
sailor " Any relation to old Frank Macey that used to hve at Devon- 
port ? ” Sulky reply m the n^ative " Then 'ave a agar,” says the 
sailor gemally " Put your pipe in your hat and have something to 
smoke. Lor’ bless my soul, I am glad to meet you How's the 
missus? " 

Dnver, accqiting two pale brown agars from the envelope ofiered, 
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answers that he never had a missus, and expresses a pious hope 
that, with the help of Providence and his own acuteness, he never 
may 

A piano organ starts one of Sousa’s marches, and the sailor, 
encouraged by the comparative friendliness of the dnver, sohats the 
favour of his hand for a waltz, but here the dnver draws the hne, 
and with the assistance of a strap cranes himself up mto his seat, gxvmg 
the sailor renewed advice to secure a place mside, which the sailor 
does, haihng the passengers with a sea-fanng salutation and lurching 
into the one vacant seat more by acadent than design The httle 
brown 'bus turns and goes across the tram hnes 

“ Well," says the fnendly sailor, " how are we all getting on, this 
voy'ge ? " Some of the passengers are sleepy and some are thoughtful, 
the sailor, closing one eye, selects a quiet, puss-headed Japanese 
“ Very glad to hear,” he says, laymg a hand on the other's knee, " that 
me and old Solsbury managed that httle affair all right We’re chums, 
ain't we ? ’’ 

The short Japanese sailor, with N Y K on his collar, smiles and 
nods " Very well, then! " says the sailor, with an injured air, " why 
not shake hands ? Has anybody been telhng you anything 'bout me ? 

Because if so-" The Japanese accepts the large hand " That's 

better I " remarks the sailor, restored to good temper " Now, having 
gone so fur, I should like to go a bit further and shake 'ands with 
everybody—Just to show there's no ill-feelmg ” 

The little 'bus swerves round betw^n the high walls that border 
the commencement of West Ferry Road " There I Now you 
all say you've shook 'ands with a honest seafanng man " 

" I sha’n’t brag about it," remarks a stout woman opposite 
“ Oh, mother I " protests the sailor tearfully, " don’t be so 'arsb 
with your blue-e}^ boy ” 

" Blue-eyed nuisance," amends the stout woman 
" There’s a mce piarent for you I Bnng up a mother m the way 

she should go, and when she grows old- Anybody got any objection 

to my singing a song ? " 

" Yes,” say the other passengers with unanimity, ” we have,” 

" You asn't so fond of me as you used to be,” remarks the sailor 
regretfully " Ever smee that affair out at Valp’raiso you all seem 
different somehow * Oh, thou *ast changed, my darling,’ " smgs the 
sailor, ” ’ Thou smil’st no more at me. Thou 'ast no word of fond 
farewell. As I put out to'—W^—ho! ” . 
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The little Tias mttles across a wooden bndge separating the docks 
from the nver, the passengers find coppers and hand up their primes 
through a hole in the roof to the driver. Some want change and this 
makes for conversation One spare, melancholy woman, who has been 
marketing, with a shining black bag. the lock of which has long since 
refused to perform any of the duties of a lock, deplores the pnce of 
bread, and says (with determination) that she has reaUy made up her 
mind if it goes much higher—^well (despainngly). she does not know 
what she shall do From which the conversation goes by a rapid stage 
to the difficulty that the thm lady has with her youngest boy, who 
has lately been going to theatres. the other beats tins with a deplorable 
story of her uncle John, who went in for rebgion 

It all goes to show.” sa 3 ^ this lady, as she pulls the strap and 
prepares to ahght at Glengall Road. ” that it’s a mistake to go to either 
extreme, the 'appy mej urn's my motto. Good-mght, all 1 Don’t 
be late in the mormng ” 

The Japanese also descends here, to disappear in the meagrely- 
hghted streets, and on the talkative sailor, who has been asleep, dis- 
covenng this, he weeps and declares that he has not a fnend left m 

the world , that he is forsaken and alone, for two pins he would- 

If only he had some one to love him I If only some tidy, respectable 
woman, with a bit put by in the Savings Bank, would come to hun 
and say, " Jim Allwnght, give up seafaring hfe and settle down ( n 
shore and keep an eye on the shop and entertain your fnends with a 
glass now and again,” why, then he would say, “ Done with you I ” 
and give the old ship the chuck without the least hesitation 

” I’m the most reas'nable, good-tempered man alive,” remarks the 
sailor contentedly ” Nothmg ever upset me I take everything as 
it comes What you all getting out for ? ” 

” Because,” explains one of the descending passengers pohtely. 
** because we can’t go any further That's why 1 ” 

” And a dashed good reason, too,” cnes the sailor agreeably. 
” Goo* m’ everybody Goblessye ” 

The spare, thin old woman stands on the edge of the pavement, 
watching him as he goes The dnver of the httle brown ’bus announces 
his intention of utihsmg the minutes of waiting before the return 
Journey by going into the tavern in order to get the nght time, the 
bystanders ignore the hint, and he goes alone. 

** I used to have a son that was that way inchned,” sa}^ the thin 
woman, rather wistfully, ” only he was never funny with it " 
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INSroE-OUT 

THE STORY OF BUNDER-RUNDER, THE JAILDHID 

B UNDER-RUNDER was m Jail He was there for having talked 
too much, for saying things which the owners of the Jail did not 
at all hke, and which those who did not own the Jail liked only 

too well 

The people of the country did not own the Jail, that you must qmte 
understand It was owned by those of another country, the natives 
only paid for it That was Bunder-Runder's complaint, or one of them. 
He did not yet know how good it was for a people not to own Jails at 
all, and how much better it was to be in a Jail than to own one Would 
he ever find that out, do you thmk ? What can a Jail teach one ? 

In this Jail Bunder-Runder was to remam for ten years He was a 
young man, strong, rather beautiful Women loved to look at him 
They laughed when they saw him put forth his strength easily to do 
them a service , they laughed more when they put their children mto 
his arms for him to play with He had not yet any children of his own 
That was soon to have been—love, marriage, and home The vision 
he had long had of them was then to become a dear, kind, foolish reahty, 
a httle world of his own to shape and cherish and make grow, sweeter 
and more beautiful than all the bigger world around him But now, 
no That httle world, on the making of which his mmd had been bent, 
bad fallen from his hand, shattered 
Ten years I 

“ When I come out,'* Bunder-Runder said to himself, “ 1 shall be 
old Every one vnll have forgotten me It will be hke another world, 
my thoughts will not have gone mto it, or anythmg 1 have done, 
I shall not belong to it I shall be old, but I shall have made nothing " 
And as he thought thus, his very blood seemed to be weepmg—^the 
warm, swift blood which ran strenuously through him, touchmg as 
with tears the heart and head and feet and hands, which h^ceforth 
were to be useless 

Every tune he began thinkin g, gnef took hold of his thoughts and 
drew them to the same end 

1 am shut up m walls," he cned " It were better that I were 
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dead *' Just as his blood went weeping through his body, so through 
his brain his thoughts went weeping from place to place, round and 
round weanly they went, beating a high-ro^ for gn^ to travel by. 

After he had been m prison for a while, food was brought to him, 
and he ate, but he did not know why he ate 

** I am eating only to become old," he said to himself. " What 
good IS that to me ? " He left off eatmg 

But presently he grew so hungry that food seemed good to him 
again, and time not so long or so vam a thmg as dying without having 
learned all that there was to learn 

So when food was again brought to him he ate, sitting to it m seemly 
fashion, with thoughts turned aside from gn^ for a while to the strange 
beauty and brotherhood of things which grow and were serviceable to 
man 

Then his mind went out to the nce-fields, green and wavmg and 
changmg colour toward npeness from day to day , changing, tcx>, as 
the hght fell on them, mormng or evemng, from east or west, and at 
mght, under moon and stars, more wonderfully changed still, and 
always different, yet always mwardly the same 

But as soon as he had finished eating, his thoughts came back to 
him with a shock, and he remembered that he was a pnsoner 

" I shall see the nce-fields shimng no more," he send, " till 1 am old 
Then they will have ceased to shme, for then with my old eyes I sli 
no longer see them " And turning his face to the wall, he wept It 
was always the same wall his thoughts came back to 

The same wall! How long had that wall been there ? How had 
It come ? Who were the men that had built it ? He began to look at 
and to examme it It was strong, but it was n '>t very old , not so old, 
he thought, as his own father Yet it seemed older, for already withm 
its narrow space many young hves had pined and faded and grown old 
waiting for freedom 

Then, as he bethought bun, he knew how it had come, and what 
men had had the buildmg of it They were his own brothers, his 
countrymen, and they, not gladly or wiUingly, but being ordered to 
it and for pa 3 mient, had built this wall to be a prison for themselves and 
others They had drawn day from the beds of dned nvers, they had 
made bncks, they had hewn stone and timber, they had mixed plaster 
and mortar, they had reared up beam and roof, cuttmg off hght and 
air from the space bdow, dividmg it mto cells, and now mto this space 
below he, their brother, had come to be kept, wasted and useless, to 
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buiy bit by bit, one day at a time, with notbmg of change to make one 
seem different from another, the ten most beautiful years of his hie, 
with all their gladness taken out of them 

*' Oh, Brothers, why have you done this to me ? ” he cned. 

And suddenly his own thoughts answered for th^ 

" Because we could not help ourselves, because we are all broken 
parts of that which was meant to be one whole All over the world 
men are bmlding walls, dividing themselves each from each, through 
Ignorance and cruelty and fear Because they don’t know, that is why 
people are afraid of one another, and bemg afraid, they become cruel 
That IS why they build walls, not here only All over the world it is 
the same—walls, walls As walls grow rotten and old, as long as fear 
lasts, they will make us build others m place of them " 

Bunder-Runder laid his hand on his pnson-waill, he felt the strength 
and the depth of it, how well it was bmlt, what a lot of bnck and stone 
lay there, imprisoned hke himself, but for much longer a tune Of that 
imprisonment not ten or twenty or fifty years would see the end 

*' Brothers," said Bunder-Runder, " I am sorry for you For 3 raur 
setting free is further away than mme, before you even begm to be 
old I shall be dead Old age is good, is it not ? But it is so far away " 
Thus to his pnson-wall he spoke, pitying it 
Suddenly he had a thought it stood up and looked at him It 
seemed to be standing only on one foot, on the very point of a toe, as 
if to show, even without motion, how hght and qmck and alert it could 
be Then it seemed as though it hfted a hand and beckoned to him 
" Let us go out ’ ” it said 

" How can one go out through this wall ? " said Bunder-Runder. 

*' We are in prison " 

** There is no wall that I cannot get through,” said his thought. 
It gave a flick of its foot, and was gone 
A moment later, and it was back agam 
" Outside there is sunshine," it said 
** Yes,” said Bunder-Runder, very attentive 
“ There has been rain," his thought went on " The wells are all 
fuU, the streams are runnmg down from the hills , the frogs are singmg 
m the manhes, and the nce-fields are beginmng to look green." 

'* 1 know," said Bunder-Runder 

Other thoughts began cropping up thick and fast, m and out they 
went It was quite true that there was no wall they could not get 
through. They began to crowd m on him Bunder-Runder let them 
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come and go again just as they hked He made them all welcome If 
they wished to stay, they stayed, if they wished to go, they went 

Bonder-Runder sat m a sort of dream 

** This wall IS weanng thm," he said to himself and laughed, while 
quicker and qmcker his thoughts went in and out. 

Presently he began smgmg First he began mutating the song of 
the frogs, then of the birds Hearmg so much noise going on within, 
one of the Jailers looked in on him But Bunder-Runder was outside, 
and did not see him, Bunder-Runder was up m the hills. He had 
chmbed qmte high , he was looking down on the plam , he could see 
all the streams shining away through the grain-helds, he could see 
men dnvmg bullocks along the road , he could hear tiiem call as they 
passed to other men working in the fields , he could hea r ■ ■ - 

" Hi, you 1 " cned his jailer for the third time " Not so much 
noise m there 1 ” 

Bunder-Runder came back with a bound, and sat cross-legged, 
smihng up at the eye which looked m on him through the hole m the 
door 

" High and mighty and meraful, I beg pardon," said Bunder- 
Runder respectfully , " I forgot myself , I did not remember where 
I was It IS a beautiful day, is it not ? " 

The jailer grunted and MUthdrew, and Bunder-Runder was of! again 
He came back to his cell to sleep, quite tired, but most wonderfully 
refreshed Truly, as he had said, it had been a beautiful day 

After that the days grew more and more beautiful In and out 
went his thoughts , they never left him alone He was always for¬ 
getting himself, and sang without knowmg it 

His jailer reported him to the governor 

" Bunder-Runder,” he said, " is always making more noise than he 
has any nght to From the way he sings, Sahib, you would think he 
was at a festival or at a wedding or at a nch uncle's funeral 1 can't 
cure him of it. I've left him without light and I've left him without 
f«K>d, and still he goes on It's not reasonable unless he is planning 
some way by which to escape " 

The governor seemed to thmk as the jailer did , he caused Bunder- 
Runder to be brought before him, and examined him up and down, and 
could discover nothmg He caused his cell to be searched, and, to 
make doubly sure, had him transferred to another. But despite it all, 
the smgmg of Bunder-Runder went on, and some days it was as though 
be were buiying not one nch uncle, but ten. 
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In a way that is what Bunder-Runder was doing He was biixying 
one after another all the injunes that hfe had done him in the daj^ when 
he was at hberty, and from the grave of every injury and mjustice that 
he biined a httle kindness sprang up to hfe and came to keep him 
company, Bunder-Runder’s cell became full of these httle kmdnesses. 
They sat round him and under him, they leaned over him, they laughed 
and jested, pushing him this way and that Every mormng when he 
woke they pushed him mto the open He left his cell behmd, passing 
through the thin walls, and foUowed their leading away over the shimng 
plains and into the hves of people he knew and of others he had never 
known, and of others still who had not yet been bom 

He began to make a poem about them all in his own head , he must 
not wnte it down That occupied him, day by day it grew larger, filling 
his mind He sat very silent, his jailer no more complamed of him 
" His spnt IS properly broken,” said he to the governor , ” he has 
become good " And the governor gave him a good-conduct mark 
In the course of three years Bunder-Runder earned a lot of good- 
conduct marks, but he did not know of it The poem was nearly 
finished , that was all he cared about 

It was a very beautiful poem, all about children—children of tender 
years, children in the spnng of youth, m the full strength of manhood, 
and in the dechne of age , for he had found out that secret which keeps 
ahve the common child m us all When the governor of the pnson 
came and spoke to him, Bunder-Runder heard him—under his beard 
and inside that fat, red face of his—babbling hke a child , and putting 
it mto his poem as soon as the governor's back was turned, he swung 
his head tius way and that and laughed for the babbhng of the 
governor’s voice was as sweet to him as the sound of a brook that runs 
down to empty itself mto the great nver and mto the sea It wanted 
only that the poem was done 

Out m the world everything had begun to spnng, flowers and the 
young green fields of nee and music m the hvmg heart, and from every 
tree, a httle shaken by the wmd, came fragrance to catch the breath 
and a twinkle of leaves to make delight to the eye Bunder-Runder 
was there m the midst of it all, oh, yes, he was there His poem was 
finished nbw, and he stood on the ndge of hills looking out over the 
villages of the plains, and m every village, he knew, festival was gomg 
on, and people were rejoicing, perhaps not knowing why But he knew 
that it was because the eternal child m Nature was lookmg once more 
mto men’s eyes as unspoiled ever, as dear and shining and pure tis 
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in the days of old For hundreds and thousands of years wrong and 
cruelty had been trying to possess and cover the earth. but it had 
failed, and Nature was as much a child as she had ever been 

Bunder-Runder, with his fimshed poem in his heart, followed his 
thoughts from village to village , and everywhere he went he found a 
home waiting for him He had not to speak the meaning of his poem 
was in his face , people came and looked at him, then ran to tell others, 
and word of him went before Everywhere he w^t that day whole 
villages came out to meet him The children and the young women 
threw garlands upon him as he passed He became a wagon of flowem , 
a wonderful scent filled his brain, he ceased to see the faces that 
thronged about him or hear the voices of the people Forward and 
forward he moved till he came to a deep deep 

In the evening. Just before sunset, the jailer opened the door of 
Bunder-Runder's cell He looked in , then, without looking again, 
he ran fast, fast to fetch the governor He was almost too frightened 
to speak, but what he did say was enough to make the governor 
understand that the pnson rules were being broken So the governor 
put on an angry countenance and came with him to the door of 
Bunder-Runder's cell 

Inside sat Bunder-Runder very still, his legs crossed, his hands 
resting upon his feet, and all about him hung garlands of flower . 
breathing incense very strange The cell was full of their fragranc> 

“ Number 109," said the governor, ** where did you get those 
flowers ? ” 

Bunder-Runder did not answer 

** Go and give him a shake,” said the governor ” He is asleep ” 

** Sahib, I dare not,” rephed the jailer 

So the governor went and did it himself At the governor's touch 
Bunder-Runder bowed softly forward, his face to the ground, and 
suddenly all the garlands of flowers that were upon him faded away, 
leavmg only their fragrance behind 

The governor turned and ran out of the cell, for he too was afraid 
Bunder-Runder was just as harmless now that he was dead as ever 
he had been m hfe, and yet the governor was afraid That is often 
the way People are afraid of things they do not understand 

The cell where Bunder-Runder hved those three years makmg his 
poem has been many tim es washed and dismfected, but there is still 
something the matter with it, and it is almost useless, for when a 
prisoner is put mto it be smgs. 
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THE SALOON PASSENGER 

jkS the cable was hauled m, and the usual cheenng passed be- 
tween tug and ship, Sknmshire unclenched his teeth and 
^ gave tongue with a gusto as cynical as it was sinc^e It 
had just come home to him tiiat this was the last hnk with land, 
and he beheld it broken with ineffable rehef Tuskar Rock was 
already a httle thing astern, the Australian coast lay the width of 
the world away , the captain did not expect even to sight any other, 
and had assured Sknmshire that the average passage was not less 
than mnety days So, whatever was to happen m the end, he had 
three months more of hfe, and of such hberty as a saihng-ship affords 
He descended to his cabin, locked himself in, and lay down to read 
what the newspapers had to say about the murder It seemed strange 
to Sknmshire that this was the first opportumty he had had of reading 
up his own cnme, but the pecuhar arcumstances of his departure 
had forbidden him many a last pleasure ashore, and he was only too 
glad to have the papers to read now and a state-room to himself in 
which to read them There was a heavy sea running, and Sknmshire 
was no sailor But he would not have been without the motion, or 
even its effects upon himself Both were an mcessant reminder 
that his cabin was not a pnson cell, and could not turn into one for 
three months at all events Besides, he was not the man to surrender 
to a malady which is largely nervous So he lay occupied m his 
berth, medium-sized, dark-skinned, neither young nor middle- 
aged , only respectably dressed, and with sahent jaw unshaven since 
the thing of which he read without a flicker of the heavy eyehds or 
a tremor of the hairy hands 

He had five papers of that monung's date, the crime was worthily 
reported m them all, one or two had leaders on its pecuhar atroaty 
Sknmslure sighed when he came to the end , it was hard that he 
could see* no more papers for three months The egotism of the 
cnminal was excited within him It was lucky he was no longer 
on land, he would have run any nsk for the evening papers. His 
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very anonymity as author of the tragedy—^the thing to which he owed 
his temporary security—^was a certain irritation to hun He was 
not ashamed of what he had done It read wonderfully, and was 
already admitted to have shown that diabohcal cleverness and audaaty 
for which Skmnshire alone deserved the credit, yet it looked as 
though he would never get it Thus far, at least, it was plam that 
there was not a shred of evidence against him, or against any person 
upon earth He sighed agam , smiled at himself for sighing, and, 
closing his eyes for the first time smce the murder, slept like a baby 
for several hours 

Sknmshire was the only passenger m the saloon, of which he 
presently became tlie hfe and soul At the first meal he yielded to 
the temptation of a casual allusion to the murder on the Caledonian 
Railway . but though they had heard of it, neither captain nor officers 
showed much interest in the subject, which Sknmshire dropped with 
a show of equal mdifierence And this was his last weakness of the 
kmd He threw his newspapers overboard, and conquered the morbid 
v ani ty they had inspired by a superb effort of the will Remorse 
he had none, and for three months certain he was absolutely safe* 
So he determined to enjoy himself meanwhile, and, m domg so, 
being a dommant personahty, he managed to diffuse considerable 
enjoyment throughout the ship 

This man was not a gentleman m either the vnd^t or the nairowesi 
sense of that mvidious term He wore cheap jewellery, cheap twet-uj 
as yellow as his boots, paper collars, and shirts of a bnUiant blue. 
He spoke with a Cockney intonation which, in a Scottish vessel, grated 
more or less upon every ear But he had funds of information and 
of anecdote as mexhaustible as his energy an 1 as entertaimng as his 
rough good-humour He took a hvely interest m every madent of 
the voyage, and was as ready to go aloft in a gale of wind as to make 
up a rubber in any part of the ship Within a month he was equally 
popular in the forecastle, the steerage, qnd the captain’s cabin Then 
one monung Sk nmshir e awoke with a sense that somethmg unusual 
was happemng, followed by an instantaneous premomtion of impendmg 
penl to himself 

There were too many boots and voices over his head, the ship 
was bowhng sedately b^ore the north-east traders, and otherwise as 
Still as a ship could be. Sknmshire sat up and looked through his 
port-hole A liner was passing them, also outward-bound, and some 
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three or four nules to port There was nothing aJanning m that. 
Yet Sknmshire went straight on deck m his pyjamas, and, on the 
top rung of the poop-ladder, paused an instant, his now bearded Jaw 
more salient than it had been for weeks 

Four httle flags fluttered one above the other from the peak 
halhards, and at the weather-rail stood the captam, a powerful figure 
of a man, with his long legs planted well apart, and a manne bmocular 
glued to his eyes Near him was the second mate, a simple young 
fellow, who greeted Sknmshire with a nod 

“ What’s up, M’Kendnck ? What is she ? ” 

“ A Castle hner, one o’ Donal' Cume’s Cape boats.” 

" Why did you signal her ? ” whispered Sknmshire 
” ’Twas she signalled us ” 

*' Do you know what it’s all about ? ” 

” No, but the captam does ” 

The captain turned round as they were speaking, and Sknmshire 
read his secret at a glance It was tus own, discovered smce his flight 
and flashed across the sea by the hner’s pennons Meanwhile the 
captain was looking him up and down, his hitherto fnendly face con¬ 
vulsed with hatred and horror, and Sknmshire realised the instant 
necessity of appearing absolutely unsuspiaous of suspiaon 

” Mormn’, captain,” said he, with all the cheerful famihanty which 
already existed between them , ” and what’s all this bloomm' signaUm' 
about ? ” 

" Want to know ? " thundered the captain, now looking him 
through and through 
** You bet I do ” 

And Sknmshire held his breath upon an insinuating gnn, parrying 
pUiin abhorrence with seeming unconcern, until the other merely stared 
“Then you can mind your own busmess,” roared the captam 
at last, ” and get ofl my poop—and speak to my officer of the watch 
again at your peril I ” 

" WcU—I’m—Changed 1 ” drawled Sknmshire, and turned on his 
heel with the raised eyebrows of bewildered innocence, but the 
drops stood thick upon his fordiead when he saw himself next mmute 
in his stateroom mirror 

So he was found out, and the captam had been informed he had 
a murderer aboard , and detectives would meet the ship m Hobson’s 
Bay, and the murderer would be escorted back through the Suez 
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Canal and duly hanged after nothing better than a run round the world 
for his money I The thing had happened before * it had been the 
fate of the first tram murderer, but he had taken the wrong hat 
in his pamc What on earth had Sknmshire left behind hun that 
was going to hang him after all ? 

He could not think, nor was that the thing to think about. The 
immediate necessity he had seen at once, with extraordinary qmckness 
of perception, and he had already acted upon it with a nerve more 
extraordmary still He must preserve such a front as should betray 
not the shadow of a dream that he could by any possibihty be suspected 
by any soul on board, absolute ease must be his watchword, al»olute 
security his pose , then they might hke to save themselves the mcon- 
vemence of keepmg him in irons, knowing that detectives would be 
waiting to do all the dirty work at the other end And in two months' 
thinking a man should hit upon something, or he deserved to 
swing 

The opemng day was not the worst The captain's rudeness was 
enough to account for a change m any man's manner, and Sknm* 
shire did both well and naturally to sulk for the remainder of that day 
His unusual silence gave him unusual opportumti^ for secret observa* 
tion, and he was thankful indeed that for the time being there was 
no necessity to hve up to his popular reputation The scene of the 
mormng was all over the ship, yet, so far as the saloon passengpi 
could see, the captain had not told anybody as yet The chief mate 
mvited him mto his cabm for a smoke, spread the usual newspaper 
for a spittoon, and spun the inevitable yams, but then the chief was a 
hard-bitten old dog with nerves of iron and a face of brass , he might 
know ever3rthing, or nothing at all, it was for Sknmshire to adapt 
his manner to the first hypothesis, and to impress the mate with the 
exuberance of his spints and the utter lightness of his heart Later 
m the mommg he had some conversation with the second officer 
It was but a word, and yet it oinfirmed the culpnt m his conviction 
about the signals 

" What have I done,” he asked M'Kmdnck, " to make the old man 
jump down my throat like that ? ” 

” It wasna you,” replied the second, ” it was the signab But 
ye might have toown not to bother him wi' questions just then.” 

'* But what the deuce were the signals about ? " 

** That's more than I ken, Bennett.” 
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This was Sknmshire's alms on board. 

“ Can't you find out ? ” 

“ Mebbce I might—after a bit " 

“ Why not now ^ " 

" The old man's got the book in his cabm—the deectionary-book 
about the signalhng, ye ken It's my place to keep yon, but the 
old man's earned it off, and there's no’ another m the ship " 

" Aha I" 

" Ou, ay. It was somethm' for hissel', nae doot, but none of us kens 
what; an' noo we never wull, for he's as dose as tar, is the old man " 
The “ old man " was in point of fact no older than Sknmshire, 
but he had worked his way aft from ship's boy, and a cruel boyhood 
followed by an early command had aged and hardened him A fine 
seaman, and a firm, though fiery, commander. Captain Neilson had 
also as kind a heart as one could wish to win, and a mind as simple as 
it was fair It was on these qualities that Sknmshire determined 
to play, as he sulked in his deck-chair on the poop of the four-masted 
barque Lochwinttoch, while the captain thumped up and down m his 
rubber soles, his face black with thought, and a baleful eye upon the 
picture of offended obhvion behind the novel in the chair 

It was an interesting contest that was beginning between this 
pair, both of whom were strong, determined, wilful men, but one 
was as cunning as the other was kind, and he not only read his better 
hke a book, but supplied m his turn a very legible and entirely plausible 
readmg of himself He never dreamt of impressing the captam as 
an iimocent man , that would entail an alteration of pose mconsistent 
with the attitude of one who entertamed no tittle of suspicion that 
the morning's signaUing had been about himself On the contrary, 
what he had really been, and what he must now doubly appear, was 
the guilty man who had very httle fear of ever being detected, and 
not the fieeting shadow of a notion that such detection had already 
taken place. 

This was the obvious and the only r 61 e, he had played it instmct- 
ively thus far, and need only go on as he had begun The reward 
was at best precanous It depended entirely upon the character 
and temperament of Captain N^son Sknmshire credited him with 
suffiaent strength and suffiaent humamty to do nothing and to tell 
nobody until the Austrahan detectives came aboard. But that 
remained to be proved. Neilson might leave him a free man all the 





THE SALOON PASSENGER 


261* 


vo3rage, and yet put hun m irons before the very end; it would be 
lander to do so at once However, he should not do so at aU if Sknm- 
shire could help it, and he was not long m letting fall an obhque and 
deUcate, though an excessively audaaous hint upon the responsibihty 
of such a course in his own particular case 

It was at the mid-day meal, while the smoke of the accursed liner 
was still a dirty cloud on the honzon NeUson remamed morose and 
silent, while the offended passenger would not give him word or look, 
but, on the other hand, talked more than ever, and with mvidious 
gaiety, to the first and second officers The captam glowered at his 
plate, searchmg his transparent soul for the ideal course and catching 
very httle of the conversation, how the topic of suiade arose he 
never knew 

** An* I call It th* act of a coward," young M'Kendnck was de- 
clarmg, ** you can say what you like, but a man's no' a man that does 
the hke o* that ” 

" Well, you thmk about it next time you’re havin' a ^ave, old 
man," retorted Sknmshire pleasantly " Think o’ buryin' a razor m 
your neck, and the pain, and the blood comm' over your fingers hke 
as though you’d turned on the hot tap, and if you thmk long enough 
you'll know whether it's the act of a coward or whether it ain't" 

" I'd blow my blessed head in,” said the chief officer " It'd be 
qmcker ” 

" Oh, if It comes to that,” said Sknmshire, " I’d take prussic aud 
for choice It would take a lot to make me, 1 admit, but I'd do it 
hke a shot to escape a worse death I've often thought, for instance, 
what a rum thing it is, m these days, that a man of any sense or educa¬ 
tion whatever should let himself hve to be bung I " 

The captain looked up at this, so far he had merely listened. But 
Sknmshire was addressing himself to the cliief mate at the other end 
of the table, neither look nor tone was intended to mclude Captam 
Neilson, the one being averted, and, the other lowered, to a mce 
degree of insolent disregard On the other hand, the manner of this 
theoretical smade was all audauty and nonchalance, combmed with 
a certain underlying ancenty whnffi gave it a peculiar value m the 
xnmd of one hsteno* In a word, it was the manner of a man so con- 
vmced of his own secunty as to afford the luxury of telhng the truth 
about himself m jest 

“ Th^ don't give you a chance," said the mate. " They watch 
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you night and day You'd be a good man, once you'd got to dance 
the hornpipe on nothing, if you went out any other way " 

“ Nevertheless. I'd do it." said Sknmshire. with cheery confidence. 
** I'd back myseU to do it. and before their eyes " 

" Poison ? " 

" Yes " 

" In a nng, eh ? " 

" A nng I Do you suppose they'd leave you your nngs ? No ; 
it might be in a hollow tooth, and it might not All I say is that 
I’d back myself to cheat the hangman " Sknmshire said it through 
his black moustache " And I’d do it. too." he added, after a pause 
Then, at last, the captam put m his word " You would do well." 
said he quietly " I once saw a man swing, and I never want to 
see another Ugh I ” 

His eyes met Sknmshire's, which fell dehberately , and the talkative 
tongue wagged no more that meal 

Thereafter Neilson was avihty itself, only observant avihty He 
had made up his mind m the knotty matter of the suspected murderer, 
and the latter read his determination as he had read the difficulty 
which it solved, if only for the pr^ent 

" So he means to let me go loose, only keeping an eye on me. so 
far, so good But how long—how long ’ If I thought he was going 

to put me in irons as soon as he sights the land-” 

He looked over the side, and a shght shudder shook even his frame 
It very blue water now, the depth unfathomable A shark had 
been seen that monung And, sharks or no sharks, Sknmshire could 
not swim But he had two months of steady thought before him 
Meanwhile the captain showed some cunmng in his turn He 
evidently wished to convmce himself that Sknmshire had not suspected 
the signalhng One day, at any rate, the passenger was mvited mto 
the captain's cabin, m quite the old fnendly fashion, for a pipe and a 
chat, m the middle of which Neilson left him for five mmutes to 
speak to the officer of the watch As the north-east trades blew as 
strong and true as ever, as the 3rards had not been touched for da}^. 
and as no sail was m aght, Sknmshire scented a trap, and presently 
beheld one set under his nose m the shape of the signalhng boolL 
Sknmshift smiled The captain found him buned m a magazme, 
and his httle trap untouched And 6ie obvious deduction was also 
final to the sailor's mind. 
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Six weeks produced no change m the outward situation, but 
brought the voyage so near its end that every soul but one waxed 
merry with the thought of shore—and that one se^ed the merriest 
of them all They had come from the longitude of the Cape to that 
of Kangaroo Island in twenty days, and m all probability would enter 
Port Phihp Heads m two days more. In one week the IjKkmnnoch 
had logged dose upon two thousand miles, boy and man, her com¬ 
mander had never made such an " easting *’ In his seagoing hfe His 
pleasure and his pnde were ahke enormous, and Sknmshire concaved 
that his general good-wiU towards men could scarcely have suffered 
by the expenence He detenmned, at all evente, to feel his way to 
such compassion as an honest man could be expected to extend towards 
an unhung murderer, and he felt it with that mixture of cautious 
craft and sheer impudence which made him the formidable cnmmal 
be was 

It was the mght that imght prove the last of the voyage, and the 
last mght of freedom for the unhappy Sknmshire Unhappy he 
undoubtedly was, for the stram of contmuing as he had begun, ** the 
life and soul of the ship,'* had told upon even his nerves in the end, 
though to the end it had been splendidly borne To-night, however, 
as he paced the poop by the captam's side, he exhibited for the first 
time a despondency which exactly fitted in with Neilson’s conception 
of his case 

'* I shall never forget this voyage,” said Sknmshire, sighing " You 
may not believe me, captain, but I'm sorry it's over I am, indeed, 
no doubt I’m the only man m the ship who ts ” 

” And why are you ? ” asked Neilson, eyeing his passenger for 
once with the cunosity which had so long com umed him, as also with 
the sympathy which had grown upon him, despite, or on aorount of, 
those sinister signals from the Castle hner 
Sknmshire shrugged 

*' Oh, that’s a long story I've had<a rum life of it, and not what 
yon would call the hfe of a samt This voyage will stand out as one 
of its happiest chapters, that’s all, and it may be one of the last ” 

" Why do you say that ? ” 

” Oh, one can never tell" 

“ But what did you thmk of doing out thoe ? ” 

** God knows I ” 

Neilson was miserable There was a nng m the hoarse voice that 
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went straight to his heart He longed to tell this man what was m 
store for him—what he himself knew—^but he conquered the longing 
as he had conquered it before Time enough when the det^tives 
came on board, dirty work and all responsibihty would very well 
keep for them 

So the good captain thought to himself, as the pair took turns m 
silence. so the dommant brain at his side willed and intended that 
he should think 

“ Whatever you hear of me," resumed Sknmshire at last, " and 
however great a beast I may some day turn out, remember that I 
wasn’t one aboard 3mur ship Will you, captam ? Remember the 
best of me and I'll be grateful, wherever I am, and whatever happens " 
" I will, * said Netlson, hoarse m his turn, and he grasped the 
guilty hand Sknmshire had some ado to keep from smihng, but 
there was another point upon which he required an assurance, and 
he sought it after a decent pause 

" So you expect to pass the Otway some time to-morrow ? ” 

** By dinner-time, if we're lucky " 

And there you signal ? ” 

" Yes, they ^ould hear of us in Melbourne early to-morrow after¬ 
noon " 

" And what about the pilot ? " 

*' Oh, he’ll come aboard later — certainly not before evening. 
It's easy as mid-ocean till you come to the Heads, and we can’t be 
there before mghtfall, even if the wind holds fair " 

“ Well, let’s hope it may So long, captain, and a thousand thanks 
for all your kmdness Dark mght, by the way I " 

" Yes, let's hope to-morrow won’t be hke it." 

But the next mght was darker still, there was neither moon nor 
star, and Sknmshire was thankful to have had speech with the captam 

while he could, for now he would speak to nobody, and to-morrow- 

There was no to-morrow m Sknmshue's mind, there was only to- 
mght There was the hour he had been livmg for these six long weeks. 
There was the plan that had come to him with the south-east trades, 
and rolled in his mind through the Southern Ocean, only to reach 
perfection within the last few hours But it was perfect now And 
all beyond lay dark 

** Isn't that their boat, sir ? " 

It was the chief steward who wanted to know, he was dallying 
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on the poop m the exatement of the occasion The captain stood 
farther ait, an anxious face, a red agar-end, and a blue Tam-o*- 
Shanter were all of him that showed m the mtense darkness The 
mam-yard had just been backed, and the chief officer was now on 
the quarter-deck, seemg the rope ladder over the side. It was through 
his glasses that Sknm^re was watchmg the pilot’s cutter, or rather 
her hghts, and as weU as he could, by their meagre rajrs, the httle 
boat that now bobbed against the cutter's side. 

'* It is the boat, ain't it, sir ? ” persisted the steward 
*' Yes, I think so,” said SknmiEjure ” How many men come with 
the pilot as a rule ? ” 

” Only himself and a chap to row him ” 

” Ah 1 You might give these to the chief officer, steward I'm 
going to my cabin for a minute Don’t forget to thank the mate 
for lending me his glasses , they’ve been exceedingly useful to me ” 
And Sknmshire disappeared down the ladder , his tone had been 
strange, but the steward only remembered this afterwards, at the 
time he was too excited himself, and too glad of a glass to level at the 
boat, to note any such mcety as a mere tone 

** Four of them, by Jingo I ” mused the steward “ 1 wonder 
what that's for ? " 

But he did not wonder long m a very few minutes the four wen 
on board, and ascending the same Udder by which Sknmshire had 
gone below, the pilot at thar head Ncilson received them at the 
break of the poop 

” I congratulate you, captain,” was the pilot's greeting; ” we 
didn’t expect you before next week Now, first allow me,” and he 
lowered his voice, “ to mtroduce Inspector Robins, of the Melbourne 
pohee, this gentleman is an officer he has brought with him , and my 
man has come aboard for a message for the shore Mr Robins would 
hke a word with you before we let hup go There is no hurry, for 
I'm very much afraid I can’t take you m till dayhght ” 

Neilson took the inspector to the weather-rail 
“ 1 know what’s coming,” he said ” The Garth Castle 
signalled-" 

” I know, I know Have you got him ? Have you got him ? ” 
rapped out Robins 

” Safe and sound.” whispered the captain; ** and thmlca himsdi 
as n^t as the bank, poor devil 1 ” 
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" Then yon didn't put him m irons ? ” 

" No , I thought it better not to He'd have committed suicide 
I spotted that, sounded him without his knowmg," said the crafty 
captain " I happened to read the signals myself, and I never let 
on to a soul in the ship " 

The good fellow looked dehghted with himsdf behmd his red agar, 
but the acute face of the detective scarcely reflected his satisfaction 

" Well, that's all nght if he’s all right," said Robins " If you don't 
mind, captain, I'd hke to be mtroduced to him One or both of us 
will spend the night with him, by your leave " 

" As you hke," said Neilson; " but I can’t help feehng sorry for 
hun He’s no more idea of this than the man m the moon That 
you, steward ? Where’s Mr Bennett ? He was here a mmute ago." 

" Yes, sir, only just gone below, sir " 

" Well, go and ask him to come up and dnnk with the pilot I'll 
introduce him to the pilot, and you can do what you hke," contmued 
the captain, only wishmg he could shirk a detestable duty altc^ether 
" But I give you fair warnmg, this is a desperate man or I'm much 
mistaken in bun " 

" Desperate 1 " chuckled the inspector , " don’t we know it ? It 
seems to have been as bad a murder as you’ve had in the old country 
for a long time In a tram All planned Victim m one carnage, 
our fnend in the next, got along footboard in tunnel, shot him drad 
through window, and got back Case of revenge, and other fellow 
no beauty, but this one’s got to swmg On his way to join your 
ship, too, passage book«l beforehand The most cold-blooded 
plant-” 

It was the chief steward, breathless and pamc-stneken 

" His door’s locked-” 

" He alwa3/s does lock it," exclaimed the captain, as Robins darted 
to the ladder with an oath 

" But now he won’t answer ! ’’ cned the steward 

And even with his words the answer came, m the temfle report 
of a revolver fired m a confined space Next mstant the inspector 
had hurled himself into the httle saloon, the others at his heels, and 
half the ship’s company at theus There was no need to pomt out 
the culprit’s cabm White smoke was streammg through the ven¬ 
tilated panels, all stood watchmg it, but for a tune none spoke. 
Then Robins turned upon the captain 
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** We have you to thank for this. Captain Neilson/' said he. ** It 
IS you who will have to answer for it" 

Neilson turned white, but it was white heat with him. 

” And so I will,’* he thundered. " but not to you I I don't answer 
to any confounded Colomal pobceman, and I don’t take cheek from 
one either By Heaven, sir, I’m master of this ship, and for two pins 
I’ll have you over the side again, detective or no detective Do 
your busmess and break m that door, and you leave me to mmd mine 
at the proper time and in the proper place ” 

He was furious with the fury of a masterful manner, whose word 
is law aboard his own vessel, and yet beneath this vinle passion there 
lurked a certain secret satisfaction m the thought that the companion 
of so many weeks was at all events not to hang But the tragedy 
which had occurred was a greater unpleasantness for himself, mdeed, 
it might well lead to something more, and Neilson stood m the gnp 
of gnm considerations m his own doorway, while Robins sent for the 
carpenter without addressing another syllable to the captam 

The saloon had been mvaded by steerage passengers, and even by 
m^bers of the crew, but disapbne was for once a secondary matter 
m the eyes of Captam Neilson, and their fire was all for the insolent 
mtruder who had dared to blame him aboard his own ship The 
carpenter had to fight his way through a small, but exceedingly dense, 
crowd, begmmng on the quarter-deck outside, and at its thickest m 
the narrow passage tenmnating m the saloon On his amval, however, 
the lock was soon forced, and the door swung inwards in a sudden 
silence, broken as suddenly by the detective’s voice 

" Empty, by Heaven 1" he shrieked " Hunt him—he’s given 
us the sbp I ” 

And the saloon emptied only less rapidly than it had filled, till 
Neilson had it to himself, he stepped over to the passenger's cabm, 
half expecting to find him hiding m sopie comer after all. There he 
was wrong, nor did he at once grasp the full significance of what he 
did find 

A revolver was dangbng from a peg on one side of the cabm— 
dangbng by a yard of twine secured to the tngger A few more 
mches of the twme, tied to the butt, had been severed by bunung, as 
had another yard dangbng from another peg at the opposite side of 
the cabm An mch of candle lay upon the floor The twme had been 
passed through it th^e was its mark in the wax. The whole bad 
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been strung across the cabm and the candle hghted before Sknmshire 
left, the revolver, hung by the tngger as a man is hanged by the 
neck, had been given a three-feet drop, and gone off duly as the flame 
burnt down to the string Such was the plan which an mgenious 
(if perverted) mind had taken several weeks to perfect 

Ncilson rushed on deck, to find all hands at the rail, and a fresh 
sensation in the air The pilot met him on the poop 

" My boat’s gone I " he cned “ And the mght like pitch 1 ** 
Ncilson stood thunderstruck 
“ Did you leave a man abc^rd ? ” 

“ No, he came up for a telegram for the pohee m town ” 

** Then you can't blame me there ” 

And the captain leapt upon the rail at the break of the poop 
" Silence I ” he roared " Silence—every man of you I If we 

can’t see we must listen . that’s it . not a whisper 
now " 

At first there was nothmg to be heard but the quick-drawn breath 
from half a hundred throats , then, out of the unpenetrable darkness, 
came the thud, thud, thud of an oar in a rowlock, already some distance 
away. but m which direction it was impossible to tell on such a mght. 







HERBERT GEORGE WELLS 

B. 1806 


THE STOLEN BACILLUS 


** fnr^HlS again/* said the Bactenologist, shpping a glass ^de 
I under the microscope, *' is a preparation of the celebrated 
Baallus of diolera—the cholera germ ” 

The pale-faced man peered down the microscope He was evidently 
not accustomed to that kind of thing, and held a limp white hand over 
his disengaged eye ** I see very httle,** he said 

** Touch this screw,** said the Bactcnologist, ** perhaps the micro¬ 
scope is out of focus for you Eyes vary so much Just the fraction 
of a turn this way or that ** 

*' Ah I now I see,*’ said the visitor “ Not so very much to see 
after all Little streaks and shreds of pink And yet those Little 
particles, those mere atomies, might multiply and devastate a aty I 
Wonderful I " 

He stood up. and releasing the glass shp from the microscope, hdd 
it in his hand towards the window ** Scarcely visible,” he said, 
scrutinising the preparation He hesitated ” Are these — alive ? 
Are they dangerous now ? ” 

*' Those have been stained and killed,** said the Bacteriologist 
** I wish, for my own part, we could kill and stain every one of them 
in the umverse *’ 

” 1 suppose,” the pale man said with a shght smile, ” that you 
scarcely care to have such thmgs about you in the hving—the 
active state ? ” 

" On the contrary, we are obhged to,” said the Bacteriologist 
“ Here, for instance—” He walked across the room and took up one 
of several sealed tubes ” Here is the Uvmg thing This is a cultiva¬ 
tion of the actual livmg disease bacteria *' He hesitated ” Bottled 
iiiolera, so to speak ” 

A shght gleam of satisfaction appeared momentarily m the face 
of the pale man '* It's a deadly thing to have m your possession,” 
he said, devouring the httle tube with his eyes The Bacteriologist 
watched the morbid pleasure in his visitor’s expression This man, 
Vrho had visited him that afternoon with a note of mtroduction from 
an old fnend, mterested him from the very contrast of their dispositions. 
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The lank black hair and deep grey eyes, the haggard expression and 
nervous manner, the fitful yet keen mterest of his visitor were a novel 
change from the phlegmatic dehberations of the ordmary saentific 
worker with whom the Bacteriologist chiefly assoaated It was 
perhaps natural, with a hearer evidently so impressionable to the 
lethal nature of his topic, to take the most effective aspect of the 
matter 

He held the tube in his hand thoughtfully " Yes, here is the 
pestilence imprisoned Only break such a httle tube as this into a 
supply of dnnking-water, say to these mmute particles of bfe that one 
must needs stain and examine with the highest powers of the micro¬ 
scope even to see, and that one can neither smell nor taste—say to 
them, ' Go forth, increase and multiply, and replenish the cisterns, ’ 
and death—^mystenous, untraceable death, dea^ swift and terrible, 
death full of pain and indignity—would be released upon this city, 
and go hither and thither seeking his victims Here he would take 
the husband from the wife, here the child from its mother, here the 
statesman from his duty, and here the toiler from his trouble He 
would follow the water-mains, creeping along streets, picking out and 
pumshing a house here and a house there where they did not boil their 
dnnking-water, creeping into the wells of the mineral-water makers, 
getting washed into salad, and Ijnng dormant m ices He would wait 
ready to be drunk m the horse-troughs, and by unwary chudren in the 
public fountains He would soak mto the soil, to reappear m springs 
and wells at a thousand unexpected places Once start him at the 
water-supply, and before we could nng him m, and catch him again, 
he would have decimated the metropohs " 

He stopped abruptly He had been told rhetonc was his weakness 
“ But he IS quite safe here, you know—quite safe ” 

The pale-faced man nodded His eyes shone He cleared his^ 
throat “ These Anarchist—rascals," said he," are fools, bhnd fools— 

to use bombs when this kmd of thing is attainable I thmk-" 

A gentle rap, a mere hght touch of the finger-nails was heard at 
the door. The Bacteriologist opened it " Just a mmute, dear," 
whispered his wife 

Whence re-entered the laboratory his visitor was looking at his 
watch " I had no id^ I had wasted an hour of 3 rour time," he sai± 
" Twdve minutes to four I ought to have left here by half-past threS 
But your things were really too interestmg No, positively, I cannot 
stop a moment longer I have an engagement at four." 
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He passed out of the room reiterating his thanks, and the 
Bacteriologist accompamed him to the door, and then returned thought¬ 
fully along the passage to his laboratory He was musing on the 
ethnology of his visitor Certainly the man was not a Teutomc type 
nor a common Latm one “ A morbid product, anyhow, I am afraid," 
said the Bactenologist to himself " How he gloated on those cultiva¬ 
tions of disease germs 1 ’’ A disturbmg thought struck him He 
turned to the bench by the vapour-bath, and then very qmckly to 
his wnting-table Then he felt hastily m his pockets, and then rushed 
to the door. " I may have put it down on the hall table," he said 
" Minme I " he shouted hoarsely in the hall 
" Yes, dear," came a remote voice 

" Had I an3rthmg m my hand when I spoke to you, dear. Just 
now ? " 

Pause 

" Nothmg, dear, because I remember-" 

" Blue rum 1 " cned the Bactenologist, and incontinently ran to 
the front door and down the steps of his house to the street 

Mmme, heanng the door slam violently, ran m alarm to the window. 
Down the street a slender man was getting into a cab The Bacteno¬ 
logist, hatless, and in his carpet slippers, was runmng and gesticulatmg 
wildly towards this group One shpper came o£l, but he did not war 
for it " He has gone mad 1 " said Mmme , " it's that homd saeme 
of his " . and, opemng the window, would have called after him The 
slender man, suddenly glancing round, seemed struck with the same 
idea of mental disorder He pointed hastily to the Bactenologist, said 
somethmg to the cabman, the apron of the <.ab slammed, the whip 
swished, the horse's feet clattered, and m a moment cab, and Bacteno¬ 
logist hotly m pursmt, had receded up the vista of the roadway and 
5hsappeared round the comer 

Mmme remained strammg out of th^ wmdow for a mmute Then 
she drew her head back mto the room again She was dumbfounded 
" Of course he is eccentnc," she meditated " But runmng about 
London—m the height of the season, too—^m his socks I " A happy 
thought stmek her She hastily put her bonnet on, seized his shoes, 
went mto the hall, took down his hat and hght overcoat from the pegs, 
emerged upon the doorstep, and hailed a cab that opportunely crawled 
% " Dnve me up the road and round Havelock Crescent, and see if 

we can find a gentleman running about m a velveteen coat and no hat" 
" Velveteen coat, ma'am, and no 'at Very good, ma'am " And 
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the cabman whipped up at once m the most matter-of-fact way, as if 
he drove to this address every day m his hfe 

Some few minutes later the httle group of cabmen and loafers that 
collects round the cabmen's shelter at Haverstock HiU were startled 
by the passing of a cab with a ginger-coloured screw of a horse, dnven 
funously 

They were silent as it went by, and then as it receded—'* That's 
'Any Tcks Wot's ht got ? " said the stout gentleman known as 
Old Tootles 

“ He’s a-using his whip, he is, to n^hts,” said the ostler boy 
'' Hullo 1 " said poor old Tommy Byles . “ here's another bloomin' 
loonatic Blowed if there ain’t " 

" It’s old George," said old Tootles, " and he's dnvm’ a loonatic, 
os you say Amt he a-clawm’ out of the keb ? Wonder if he’s after 
'Any 'Icks ? " 

The group round the cabmen's shelter became animated Chorus 
" Go it, George 1 ’’ " It’s a race ’’ " You’ll ketch ’em 1 " " Whip 
up!" 

" She's a goer, she is I " said the ostler boy 
" Strike me giddy I ” cned old Tootles " Here ! I’m a-goin’ to 
begin in a minute Here's another comm’ If all the kebs m 
Hampstead ain't gone mad this mornmg I " 

" It’s a heldmale this tune," said the ostler boy 
" She's a-foUowin' Atm,” said old Tootles " Usually the other 
way about" 

” What's she got m hra" ’and ? " 

" Looks like a 'igh 'at " 

" What a bloomin' lark it is I Three to one on old George," said 
the ostler boy " Nexst 1 " 

Minnie wuit by in a perfect roar of applause She did not like it, 
but she felt that she was domg her duty, and whirled on down Haver¬ 
stock Hill and Camden Town High Street with her eyes ever intent on 
the animated back view of old George, who was driving her vagrant 
husband so incomprehensibly away from her. 

The man m the foremost cab sat crouched m the comer, his aims 
tightly folded, and the httle tube that contamed such vast possibihties 
of destruction gapped m his hand His mood was a singular mixture 
of fear and exultation Chiefly he was afraid of bemg caught before 
he could accomphsh his purpose, but behmd this was a vaguer but 
larger fear of the awfulness of his crime. But his exultation far 
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exceeded his fear No Anarchist before him had ever approached this 
conception of his Ravachol, Vail^t, all those distinguished persons 
whose fame he had envied dwindled into insignificance beside him 
He had only to make sure of the water supply, and break the httle tube 
mto a reservoir How bnlhantly he had planned it, forged the letter 
of mtroduction and got into the laboratory, and how bnlhantly he had 
seized his opportumty t The world should hear of him at last All 
those people who had sneered at him, neglected him, preferred other 
people to hun, found his company undesirable, should consider him at 
last Death, death, death I They had always treated him as a man 
of no importance All the world had been m a conspiracy to keep him 
under He would teach them yet what it is to isolate a man What was 
this famihar street ? Great Saint Andrew Street, of course I How 
fared the chase ? He craned out of the cab The Bactenologist was 
scarcely fifty yards behind That was bad He would be caught and 
stopped yet He felt in his pocket for money, and found half-a- 
sovereign This he thrust up through the trap in the top of the cab 
mto the man's face " More," he shouted, " if only we get away " 

The money was snatched out of his hand “ Right you are," said 
the cabman, and the trap slammed, and the lash lay along the ghstemng 
side of the horse The cab swayed, and the Anarchist, half-standing 
under the trap, put the hand containing the httle glass tube upon the 
apron to preserve his balance He felt the battle thing crack, and th^ 
broken half of it rang upon the floor of the cab He fell back mto the 
seat with a curse, and stared dismally at the two or three drops of 
moisture on the apron 

He shuddered 

" Well! I suppose I shall be the tirst Pf, ’w / Anyhow, I shall 
be a Martyr That's something But it is a filtny death, nevertheless 
I wonder if it hurts as much as they say " 

Presently a thought occurred to him—^he groped between his feet. 
A httle drop was still m the broken end of the tube, and he drank that 
tc make sure It was better to make sure At any rate, he would 
not fail 

Then it dawned upon him that there was no further need to escape 
the Bactenologist In WeUington Street he told the cabman to stop, 
and got out He shpped on the step, and his head felt queer It was 
rajud stuff this cholera poison He waved his cabman out of existence, 
so to speak, and stood on the pavement mth his arms folded upon his 
breast awaiting the amval of the Bactenologist. There was somethmg 
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tragic in his pose The sense of imminent death gave him a certam 
digmty He greeted his pursuer with a dehant laugh 

" Vive I'Anarchie I You are too late, my fnend I have drunk 
It The cholera is abroad 1 *’ 

The Bactenologist from his cab beamed curiously at him through 
his spectacles You have drunk it I An Anarchist 1 I see now *' 
He was about to say somethmg more, and then checked himself A 
smile hung m the comer of his mouth He opened the apron of his 
cab as if to descend, at which the Anarchist waved him a dramatic 
farewell and strode off towards Waterloo Bndge, carefully josthng his 
mfected body against as many people as possible The Bactenologist 
was so preoccupied with the vision of him that he scarcely manifested 
the shghtest surpnse at the appearance of Minme upon the pavement 
with his hat and shoes and overcoat '* Very good of you to bring my 
things," he said, and remained lost m contemplation of the receding 
figure of the Anarchist 

" You had better get m,” he said, stiU stanng Minme felt 
absolutely convinced now that he was mad, and directed the cabman 
home on her own responsibihty " Put on my shoes ? Certainly 
dear," said he, as the cab began to turn, and hid the strutting black 
figure, now small in the distance, from his eyes Then suddenly 
something grotesque struck him, and he laughed Then he remarked, 
" It IS really very senous, though " 

" You see, that man came to my house to see me, and he is an 
Anarchist No—don't faint, or 1 cannot possibly tell you the rest 
And I wanted to astonish him, not knowing he was an Anarchist, and 
took up a cultivation of that new speaes of Bactenum I was tdhng 
you of, that infest, and 1 think cause, the blue patches upon vanous 
monkeys , and hke a fool, 1 said it was Asiatic cholera And he ran 
away with it to poison the water of London, and he certainly might 
have made things look blue for this avihsed aty And now he has 
swallowed it Of course, 1 cannot say what will happen, but you know 
it turned that kitten blue, and the three puppies—patches, and the 
sparrow—bright blue But the bother is, 1 shall have all the trouble 
and expense of preparing some more 

** Pdl on my coat on this hot day 1 Why ? Because we might 
meet Mrs Jabber My dear, Mrs Jabber is not a draught. But why 
should 1 wear a coat on a hot day because of Mrs.—-•? Oh 1 v«ry 
welL" 
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HaaBKHT Geobox Wbux 

I HAD seen the Magic Shop from afar several times , I had passed 
It onct or twice, a ^op wmdow of allunng httle objects, magic 
balls, magic hens, wonderful cones, ventnloqmst dolls, the 
matenal of the basket tnck, packs of cards that look^ all nght, and 
all that sort of thing, but never had I thought of going in until one 
day, almost without warning, Gip hauled me by my finger nght up 
to the wmdow, and so conducted himself that there was nothmg for 
it but to take him m I had not thought the place was there, to tell 
the truth—a modest-sized frontage in Regent Street, between the 
picture shop and the place where the chicks run about Just out of 
patent meubators—but there it was sure enough I had fanaed it 
was down nearer the Dreus, or round the corner in Oxford Street, 
or even m Holbom, always over the way and a httle inaccessible 
it had been, with somethmg of the mirage in its position, but here 
it was now qmte indisputably, and the fat end of Gip's pomting finger 
made a noise upon the glass 

If I was nch," said Gip, dabbing a finger at the Disappeanng 
Egg, “ I'd buy myself that And that"—which was The Cryuig 
Baby, Very Human —** and that," which was a mystery, and called, 
so a neat card asserted, " Buy One and Astonish Your Friends " 

" Anything," said Gip, " will disappear under one of those cones 
I have read about it in a book 

" And there, dadda, is the Vamshing Halfpenny—only they've 
put it this way up so's we can’t see how it's done " 

Gip, dear boy, inherits his mother's breedmg, and he did not {uu- 
pose to enter the shop or worry in any way, only, you know, qmte 
unconsciously he lugged my finger doorward, and he made his mterest 
Jear 

" That," he said, and pomted to the Magic Bottle 
" If you had that ? " I said, at which promising mqmry he looked 
up with a sudden radiance 

" I could show It to Jessie," he said, thoughtful as ever of others 
" It*s less than a hundred days to your birthday, Gibbles," I said, 
and laid my hand on the door-handle 

*75 
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Gip made no answer, but his gnp tightened on my finger, and so 
we came into the shop 

It was no common shop this, it was a magic shop, and all the 
prancing precedence Gip would have taken in the matter of mere 
toys was wanting He left the burthen of the conversation to me 

It was a little, narrow shop, not very well ht, and the door-bell 
pinged again with a plaintive note as we closed it behmd us For a 
moment or so we were alone and could glance about us There was 
a tiger in papxer-macht on the glass case that covered the low counter 
—a grave, kind-eyed tiger that waggled his head m a methodical 
manner, there were several crystal spheres, a chma hand holding 
magic cards, a stock of magic fish-bowls m vanous siz^, and an im¬ 
modest magic hat that shamelessly displayed its spnngs On the 
floor were magic mirrors , one to draw you out long and thm, one to 
swell your bead and vanish your legs, and one to make you short and 
fat like a draught, and while we were laughing at these the shopman, 
as I suppose, came in 

At any rate, there he was behind the counter—a cunous, sallow, 
dark man, with one ear larger than the other and a chin hke the toe- 
cap of a boot 

“ What can we have the pleasure ^ " he said, spreading his long, 
magic fingers on the glass case, and so with a start we were aware 
of him 

“ I want," I said, " to buy my httle boy a few simple tncks " 

" Legerdemain ? " he asked " Mechamcal Domestic ? ’* 

“ Anything amusing ? " said I 

" Urn * " said the shopman, and scratched his bead for a moment 
as if thinking Then, quite distinctly, he drew from his head a glass 
ball " Something in this way ? '* he said, and held it out 

The action was unexpected I had seen the tnck done at enter¬ 
tainments endless tunes before—^it's part of the common stock of 
conjurers—but I had not eicpected it here " That's good,” I said, 
with a laugh 

" Isn't It ? " said the shopman 

Gip stretched out his disengaged hand to take this object and 
found merely a blank palm 

" It'arin your pocket," said the shopman, and there it was 1 

** How much will that be ? " I asked 

** We make no charge for glass balls.” said the shopman, pohtdly 
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" We get them ”—he picked one out of his elbow as he spoke—" free '* 
He produced another from the back of his neck, and laid it beside its 
predecessor on the counter Gip regarded his glass ball sagely, then 
directed a look of mqmry at the two on the counter, and finally brought 
his round-eyed scrutmy to the shopman, who smiled “ You may 
have those too," said the shopman, " and, if you don't mind, one 
from my mouth So I ” 

Gip counselled me mutely for a moment, and then m a profound 
silence put away the four balls, resumed my reassunng finger, and 
nerved himself for the next event 

" We get all our smaller tncks in that way," the shopman remarked 
I laughed in the manner of one who subscnbes to a Jest " Instead 
of going to the wholesale shop," I said " Of course, it’s cheaper." 

" In a way," the shopman said " Though we pay in the end 
But not so heavily—as people suppose Our larger tncks, and 
our dady provisions and all the other things we want, we get out of 
that hat . And you know, sir, if you’ll excuse my sa 3 ning it, there 
isn’t a wholesale shop, not for Genuine Magic goods, sir I don’t 
know if you noticed our inscnption—The Genmne Magic Shop " He 
drew a business card from his cheek and handed it to me " Genmne," 
He said, with his finger on the word, and added, " There is absolutely 
no deception, sir " 

He seemed to be carrying out the Joke pretty thoroughly, I thougli i 
He turned to Gip with a smile of remarkable affability " \ uj, 
you know, are the Right Sort of Boy " 

I was surpnsed at his knowing that, because, in the interests of 
disciphne, we keep it rather a secret even at home , but Gip reedved 
it in unflinchmg silence, keeping a steadfast e> e on him 

" It’s only the Right Sort of Boy gets thi )ugh that doorway " 
And, as if by way of illustration, there came a rattling at the 
door, and a squeaking httle voice could be family heard " Nyar I 
I warn 'a go in there, dadda, I warn 'a go m there Ny-a-a-ah 1" 
and then the accents of a down-trodden parent, urgmg consolations 
ind propitiations " It’s locked, Edward," he said 
" But it isn’t," said I 

" It IS, sir," said the shopman, " always—for that sort of child,” 
and as he spoke we had a glimpse of the other youngster, a httle, white 
face, paUid from sweet-eatmg and over-sapid food, and distorted by 
evil passions, a ruthless httle egotist, pawing at the enchanted pane 
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“ It's no good, sir,” said the shopman, as I moved, with my natural 
helpfulness, doorward, and presently the spoilt duld was earned ofi 
howling 

” How do you manage that ? ” I said, breathing a httle more 
freely 

” Magic I ” said the shopman, with a careless wave of the hand, 
and behold! sparks of coloured fire flew out of his fingers and vanished 
into the shadows of the shop 

” You were saying,” he said, addressing himself to Gip, ” before 
you came m, that you would hke one of our ' Buy One and Astoni^ 
your Fnends ’ boxes ? ” 

Gip, after a gallant effort, said ” Yes " 

" It's in your pocket ” 

And leaning over the counter—he really had an extraordmanly 
long body—this amazing person produced the article m the customary 
conjurer's manner ” Paper,” he said, and took a sheet out of the 
empty hat with the spnngs , ” string,” and behdld his mouth was a 
stnng-box, from which he drew an unendmg thread, which when he 
had tied his parcel he bit ofl—and, it seemed to me, swallowed the 
ball of string And then he ht a candle at the nose of one of the 
ventrdoqmst's dumimes, stuck one of his fingers (which had become 
seahng-wax red) mto the flame, and so sealed the parcel Then 
there was the Disappeanng Egg, he remarked, and produced one 
from within my coat-breast and packed it, and also The Crying Baby, 
Very Human I handed each parcel to Gip as it was ready, and he 
clasped them to his chest 

He said very httle, but his eyes were eloquent, the clutch of his 
arms was eloquent He was the playground of unspeakable emotions 
These, you know, were real Magics 

Then, vnth a start, I discovered somethmg movmg about m my 
hat—something soft and jumpy I whipped it off, and a ruffled 
pigeon—no doubt a confederate—dropped out and ran on the counter, 
and went, I fancy, mto a cardboard box behmd the papter-machi 
tiger 

“ Tut, tut I " said the shopman, dexterously reheving me of my 
head-dress, ” careless bird, and—as I hve—^nesting 1 ” 

He ^ook my hat, and shook out mto his extended hand two or 
three eggs, a large marble, a watch, about half a dozen of the inevitable 
glass balls, and then crumpled, cnnkled paper, more and more and 
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more, talking all the tune of the way m which people neglect to brush 
thar hats tnst<2e as well as out, pohtely, of course, but with a certain 
personal api^cation “ All sorts of things accumulate, sir. . . 
Not you, of course, in particular Nearly every customer . . . 
Astonishmg what they carry about with them ” The crumfded 
paper rose and billowed on the counter more and more and more, 
until he was nearly hidden from us, until he was altogether hidden, 
and still his voice went on and on “ We none of us know what the 
fair semblance of a human bemg may conceal, sir Are we all then 

no better than brushed extenors, whited sepulchres-’* 

His voice stopped—exactly hke when you hit a neighbour’s gramo> 
phone with a well-aimed bnck, the same instant silence, and the rustle 
of the paper stopped, and everything was stiU 

Have you done with my hat ? ** I said, after an interval 
There was no answer 

1 stared at Gip, and Gip stared at me, and there were our distor¬ 
tions in the magic mirrors, looking very rum, and grave, and quiet . . . 

" I think we'll go now," I said " Will you tell me how much all 
this comes to ^ 

" 1 say," I said, on a rather louder note, " I want the bill, and 
my hat, please " 

It might have been a smfi from behind the paper pile 
" Let's look behmd the counter, Gip," I said " He's making 
fun of us " 

I led Gip round the head-wagging tiger, and what do you think 
there was l^hind the counter ? No one at all 1 Only my hat on 
the floor, and a common conjurer's lop-eared white rabbit lost m 
meditation, and looking as stupid and crumpled as only a conjurer’s 
rabbit can do I resumed my hat, and the rabbit lolloped a lollop 
or so out of my way 

" Dadda I " said Gip, m a guilty whisper 
*' What IS it, Gip ? " said I 
** 1 do hke this shop, dadda " 

" So should I,” I said to myself, " if the counter wouldn't suddenly 
extend itself to shut one off from the door " But I didn’t call Gip’s 
attention to that " Pussy 1" he said, with a hand out to the rabbit 
as it came loUoinng past " Pussy, do Gip a magic t " and his eyes 
followed it as it squeezed through a door I had certainly not remarked 
a n^oment before Then this door opened wider, and the man with 
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one ear larger than the other appeared again He was smiling still, 
but his eye met mine with something between amusement and defiance 
“You’d like to see our show-room, sir," he said, with an mnocent 
suavity Gip tugged my finger forward I glanced at the counter 
and met the shopman’s eye again I was beginmng to think the magic 
just a httle too genmne " We haven’t very much time," I said But 
somehow we were inside the show-room before I could fitufth that 
" All goods of the same quahty," said the shopman, rubbing his 
flexible hands together, " and that is the Best Nothing in the place 
that isn't genume Magic, and warranted thoroughly rum Excuse 
me, sir 1 ’’ 

I felt him pull at somethmg that clung to my coat sleeve, and then 
1 saw he held a little, wngghng red demon by the tail—the httle creature 
bit and fought and tried to get at his hand—and in a moment he tossed 
It carelessly behind a counter No doubt the thing was only an image 

of twisted india-rubber, but for the moment-1 And his gesture 

was exactly that of a man who handles some petty biting bit of vermin 
I glanced at Gip, but Gip was looking at a magic rocking-horse. I was 
glad he hadn’t seen the thing " I say," I said, m an undertone, and 
indicating Gip, and the red demon with my eyes, “ you haven't many 
things like that about, have you ? ’’ 

" None of ours 1 Probably brought it with you,” said the ^op- 
man—also in an undertone, and with a more dazzhng smile than ever 
" Astomshmg what people wtU carry about with them unawares I ” 
And then to Gip, " Do you see anything you fancy here ? " 

There were many things that Gip fanaed there 
He turned to this astonishing tradesman with mingled confidence 
and respect " Is that a Magic Sword ? ’’ he said 

“ A Magic Toy Sword It neither bends, breaks, nor cuts the 
fingers It renders the bearer invinable in battle against any one 
under eighteen Half-a-crown to seven and sixpence, according to 
size These panophes on cards are for juvenile kmghts-errant aprf 
very useful—shield of safety, sandals of swiftness, helmet of invisi¬ 
bility " 

" Oh, daddy I " gasped Gip 

I tned to find out what they cost, but the shopman did not heed 
me He had got Gip now, he had got him away from my finger; 
he had embarked upon the exposition of all his confounded stock, 
and nothing was going to stop him Presently I saw with a qualm 
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of distrust and something very like Jealousy that Gip had hold of 
this person's finger as usually he has hold of mme No doubt the 
fellow was interesting, 1 thought, and had an mterestingly faked lot 

of stuff, really good faked stuff, still- 

I wander^ after them, saying very httle, but keeping an eye on 
this pr^tidigital fellow After all, Gip was enJo 3 nng it And no 
doubt when the time came to go we should be able to go qmte 
easily 

It was a long, rambhng place, that show-room, a gallery broken 
up by stands and stalls and pillars, with archwa}^ leading off to other 
departments, in which the queerest-looking assistants loafed and 
stared at one, and with perplexing imrrors and curtams So per¬ 
plexing, inde«l, were these that I was presently unable to make out 
the door by which we had come 

The shopman showed Gip magic trains that ran without steam or 
clockwork, just as you set the signals, and then some very, very valu¬ 
able boxes of soldiers that all came ahve directly you took off the hd 

and said- I myself haven't a very quick ear and it was a tongue- 

twisting sound, but Gip—he has his mother’s ear—^got it in no time 
" Bravo I " said the shopman, putting the men back into the box 
unceremomously and handing it to Gip. " Now," said the shopman 
and m a moment Gip had made them all ahve again 
" You’ll take that box ? " asked the shopman 
“ We'll lake that box," said I, " unless yoq charge its fuU value 

In which case it would need a Trqst Magnat e - - " 

" Dear heart t 2Vo / ’’ and the shopman swept the little men back 
agam, shut the hd, waved the box in the air, and there it was, in brown 
paper, tied up and— w\th G%p’s full name and addtese on the paper / 
The shopman laughed at my amazement 
" This IS the genume magic," he said " The real thing " 

" It's a httle too genuine for my taste," I said i^ain 
After that he fell to showing Gip tncks, odd tncks, and still odder 
tl e way they were done He explained them, he turned them inside 
out, and there was the dear httle chap nodding his busy bit of a head 
in the sagest manner 

I did not attend as well as I might " Hey, presto I " said the 
Magic Shopman, and then would come the clear small" Hey, presto I " 
of the boy. But I was detracted by other thmgs It was being borne 
m upon me Just how tremendously rum this place was , it was, so to 
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speak, inundated by a sense of nunness Tbere was something a 
little nun about the fixtures even, about the ceilmg, about the floor, 
about the casually distnbuted chairs I had a queer leding that 
whenever I wasn't looking at them straight they went askew, and 
moved about, and played a noiseless puss-m-the-comer behmd my 
back And the conuce had a serpentine design with masks—^masks 
altogether too expressive for proper plaster 

Then abruptly my attention was caught by one of the odd-lookmg 
assistants He was some way off and evidently unaware of my 
presence—I saw a sort of three-quarter length of him over a pile of 
toys and through an arch—and, you know, he was leaning against a 
pillar in an idle sort of way doing the most homd things with his 
features I The particular hornd thing he did was with his nose He 
did it Just as though he was idle and wanted to amuse himself Fust 
of all it was a short, blobby nose, and then suddenly he shot it out 
like a telescope, and then out it flew and became thinner and thinner 
until it was hke a long, red, flexible whip Like a thing in a mghtmare 
it was I He flourished it about and flung it forth as a fly-fisher flings 
his line 

My instant thought was that Gip mustn't see him I turned about, 
and there was Gip quite preoccupied with the shopman, and thinking 
no evil They were whispering together and lookmg at me Gip 
was standing on a httle stool, and the shopman was holdmg a sort 
of big drum in his hand 

" Hide and seek, dadda 1 " cried Gip " You're He 1 " 

And before I could do anything to prevent it, the shopman had 
clapped the big drum over him 

I saw what was up directly “ Take that off," 1 cned, '* this 
instant I You’ll frighten the boy Take it off I " 

The shopman with the unequal ears did so without a word, and 
held the big cylmder towards me to show its emptmess And the 
little stool was vacant t In that instant my boy had utterly dis¬ 
appeared ! 

You know, perhaps, that sinister something that comes like a hmid 
out of the unseen and grips your heart about You know it takes 
your common self away and leaves you tense and dehberate, neither 
slow n(»r hasty, neither angry nor afraid So it was with me 

I came up to this gnnning shopman and kicked his stool aside. 

*' Stop this folly 1" I said. Where is my boy ? *’ 
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** Yon see,*' he said. stiU displaying the dram's interior, " there 
IS no deception-** 

I put out my hand to gnp him, and he eluded me by a dexterous 
movement 1 snatched again, and he turned from me and pushed 
open a door to escape " Stop I ” I said, and he laughed, receding. 
1 leapt after him—^mto utter darkness 
Thudt 

** Lor* bless my ’eart I I didn’t see you conung, sir I " 

I was m Regent Street, and 1 had coUided with a decent-looking 
working man, and a yard away, perhaps, and looking a httle per¬ 
plexed with himself, was Gip There was some sort of apology, and 
then Gip had turned and come to me with a bnght httle smile, as 
though for a moment he had missed me 

And he was canying four parcels in his ann I 
He secured immediate possession of my finger 
For the second I was rather at a loss I stared round to see the 
door of the magic ^op, smd, behold, it was not there 1 There was 
no door, no shop, nothing, only the common pilaster between the 
shop where they sell pictures and the wmdow with the chicks 1 , 

1 did the only thing possible in that mental tumult, I walked 
straight to the kerbstone and held up my umbrella for a cab 
" 'Ansoms,” said Gip, m a note of culmmating exultation 
I helped him m, recalled my address with an effort, and got m alse' 
Somethmg unusual proclaimed itself m my tail-coat pocket, and I 
felt and discovered a glass ball With a petulant expression I flung 
It mto the street 
Gip said nothing 
For a space neither of us spoke 

" Dadda I " said Gip, at last, " that was a proper shop I ” 

1 came round with that to the problem of just how the whole thing 
had seemed to him He looked completely undamaged—so far, good , 
he was neither scared nor unhmged, he was simply tremendously 
satisfied with the afternoon’s entertainment, and there m his arms 
were the four parcels 

Confound it i what could be m them ? 

** Um 1 *’ I said “ Little boys can’t go to shops hke that every 
day " 

He received this with his usual stoicism, and for a moment I was 
sorry I was his father and not his mother, and so couldn't suddenly 
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there, coram publtco, in our hansom, lass him After all, I thought, 
the thing wasn't so very bad 

But it was only when we opened the parcels that I reaUy began 
to be reassured Three of them contamed boxes of soldiers, quite 
ordmary lead soldiers, but of so good a quahty as to make Gip altogether 
forget that onginally these parcels had been Magic Tricks of the only 
genuine sort, and the fourth contained a kitten, a httle hving white 
kitten, in excellent health and appetite and temper 

I saw this unpacking with a sort of provisional rebel I hung 
about in the nursery for qmte an unconscionable tune 

That happened six months ago And now I am begmmng to bebeve 
it IS aU right The kitten had only the magic natural to all kittens, 
and the soldiers seem as steady a company as any colonel could desire 
And Gip-? 

The intelligent parent will understand that I have to go cautiously 
with Gip 

But I went so far as this one day I said, “ How would you bke 
your soldiers to come abve, Gip, and march about by themselves ? " 

" Mine do,” said Gip ” I just have to say a word I know before 
1 open the bd ” 

*' Then they march about alone ? ” 

” Oh, quite, dadda I shouldn’t bke them if they didn’t do that ” 

I displayed no unbecoming surprise, and since then I have taken 
occasion to drop in upon him once or twice, unannounced, when the 
soldiers were about, but so far I have never discovered them performing 
m anything bke a magical manner 

It IS so difficult to tell 

There’s also a question ot finance I have an mcurable habit of 
paying bills I have been up and down Regent Street several times, 
looking for that shop I am mcbned to think, mdeed, that m that 
matter honour is satisfied, and that, since Gip’s name and address are 
known to them, I may very well leave it to these people, whoever they 
may be, to send m their bill in their own time 
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A PORTRAIT 

I T IS at the age of eighty that I (ncture him, without the vestige 
of a stoop, rather above middle haght, of very well-proportioned 
figure, whose flatness of back and easy movements were the 
admiration of all who saw them His iron-grey eyes had lost none of 
their colour, they were set-in deep, so that their upper hds were 
invisible, and had a pecuhar questioning directness, apt to change 
suddenly into twinkles His head was of fine shape—one did not 
suspect that it required a speaally made hat, being a size larger than 
almost any other head, it was framed in very silky silvery hair, 
brushed in an arch across his forehead, and falhng in becoming curves 
over the tips of his ears, and he wore alwa)rs a full white beard and 
moustaches, which concealed a Jaw and chin of great determination 
cleft by a dimple His nose had been broken in his early boyhood , it 
was the nose of a thinker, broad and of noticeable shape The colour 
of his cheeks was a fine dry brown , his brow very capacious, both wide 
and high, and endowed with a singular seremty But it was the balanc w 
and poise of his head which commanded so much attention In a 
theatre, church, concert-hall, there was never any head so fine as his, 
for the silvery hair and beard lent to its massiveness a cunous grace 
and dehcacy 

The owner of that head could not but be endowed with force, 
sagaaty, humour, and the sense of justice It expressed, indeed, his 
essential quality—equanimity, for there were two men in him—^he 
of the chm and Jaw, a man of action and tenaaty, and he of the nose 
and brow, the man of speculation and impersonahty , yet these two 
w«>re so curiously balanced and blended that there was no harsh 
ungraceful conflict And what made this equanumty so memorable 
was the fact that both his power of action and his power of speculation 
were of high quahty He was not a commonplace person content with 
a httle of both He wanted and had wanted throughout hfe, if one 
may Judge by records, a good deal of both, ever demanding with one 
half of him strong and contmuous action, and with the other half, 
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high and dean thought and behaviour The desire for the best both 
m material and spintual things remamed with him through hfe He 
felt things deeply« and but for his strange balance^ and a yearning for 
mward peace which never seems to have deserted him, his ship might 
well have gone down m tragedy 

To those who had watched that journey, his voyage through hfe 
seemed favourable, always on the top of the weather He had worked 
hard, and he had played hard, but never too hard And though one 
might often see him irntated, I think no one ever saw him bored He 
perceived a joke qmck^ than most of us, he was never eccentnc, yet 
fundamentally independent of other people's opimons, and perhaf» a 
httle unconsaous that there were better men than he Not that he 
was conceited, for of this quahty, so closely alhed to stupidity and 
humbug, he had about as much as the babe unborn He was, mdeed, 
a natural foe to anaemia in any of its forms, just as he was mstmctively 
hostile to gross bull-beef men and women The words, “ a buU 3 nng 
chap," were used by him as crushing dispraise I can recall him now 
in his chair after dinner, hstening to one, who, puffing his agarette, is 
letting himself go on a stream of robustious, rather swaggenng com- 
placenaes , with what a comprehending straught look he regairds the 
speaker, not scornful, not sarcastic, but simply, as it were, saying 
" No, my young buck, for all your fine full-blooded talk, and ail your 
red face, you are what I see you to be. aind you will do what I tell you 
to do I " Such men had no chance with him when it came to the tug 
of war , he laid his unll on them as if they had been children 

He was that rather rare thing, a pure-blooded Enghshman , having 
no strain of Scotch, Welsh, Insh, or foreign blood in his pedigree for 
four hundred years at least He sprang from a long hne of farmers 
intermarrying with their kind in the most southern comer of Devon¬ 
shire, and It is probable that Norse and Bntish blood were combined 
in him in a high state of equahty Even in the actual situation of his 
place of ongin, the principle of balance had been maintained, for the 
old farmhouse from which his grandfather had emerged had been 
perched close to the cliff Thus, to the making of him had gone land 
and sea^the Norseman and the Cdt 

Articled to the Law at the age of sixteen by his father, a Pljmiouth 
merchant, whose small anuent ships traded to the Mediterranean m 
fruits, leather, and wmes, he had come to London, and at the earhest 
possible date (as was the habit with men m those tunes) had been 
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entered on the rolls as a sohator Often has he told me of the dinner 
he gave m honour of that event I was a thread-paper, then,** he 
would say (mdeed, he never became fat) —** We began with a barrel 
of oysters ** About that and other festivities of his youth, there was 
all the nch and rolhckmg flavour of the days of Pickwick He was 
practically dependent on his own exertions from the time he began to 
practise his profession, and it was characteristic of him that he never 
seems to have been hard pressed for money The inherent sanity and 
moderation of his instincts preserved him, one imagines, from the 
finanaal ups and downs of most young men, for there was no mggardli- 
ness m him, and a certain breadth of conception characterised his money 
affairs throughout hfe It was rather by the laws of gravity, therefore, 
whereby money Judiaously employed attracts money, and the fact 
that he hved m that moneymaker's Golden Age, the mneteenth century, 
that he had long been (at the age of eighty) a wealthy man Money 
was to him the symbol of a well-spent, weU-ordered hfe, provocative 
of warmth m his heart because he loved his children, and was careful 
of them to a fault He did not marry till he was forty-five, but his 
feehng for the future of his family manifested itsdf with the birth of 
his first child Selecting a fair and high locahty, not too far away from 
London, he set himself at once to make a country place, where the 
httle thmgs should have fresh air, new milk, and all the fruits of th( 
earth, home-grown round them Quite wonderful was the forethouglu 
he lavished on that house and httle estate stretchmg down the side of 
a hill, with its walled gardens, pasture, corn-land, and coppice All 
was sohd, and of the best, from the low four-square red bnck house 
with its concrete terrace and French windows, to the cow-houses down 
by the coppice From the oak trees, hundrecLs of years old, on the 
lawns, to the peach trees ]ust planted along the south sunny walls. 
But here too, there was no display for the sake of it, and no extravagance. 
Everythmg was at hand, from home-ba)ced bread to mushrooms wild 
and tame, from the stables with their squat clock-tower to pigsties, 
fiom roses that won all the local prizes to bluebells , but nothing 
redundant or pretentious 

The place was an endless pleasure to him, who to the last preserved 
his power of taking mterest, not only m great, but m httle thmgs 
Each small tnumph over difficulty—the^secunng of hot water in such 
a quarter, the better lighting of another, the rescue of the nectarines 
from wasps, the quahty of his Alderney cows, the encouragement of 
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rooks—afforded bun as much simple and sincere satisfaction as every 
little victory he achieved m his profession, or m the life of the 
Companies which he directed But with all his shrewd practical sense, 
and almost naJ\e pleasure m material advantage, he combined a very 
real spmtual life of his own Nor was there anythmg ascetic m that 
inner hfe It was mellow as the music of Mozart, his most beloved 
composer, Art and Nature, both had their part m it He was, for 
instance, very fond of opera, but only when it could be called * grand *, 
and it gneved him that opera was no longer what it had been, yet was 
it secretly a grave satisfaction that he had known those classical glones 
demed to the pr^ent generation He loved mdeed almost all classical 
music, but (besides Mozart) espeaally Beethoven, Gluck, and Meyer¬ 
beer, whom he insisted (no less than Herbert Spencer) on considering 
a great composer Wagner he tned veiy hard to appreaate and, after 
Visiting Bayreuth, even persuaded himself that he had succeeded, 
though he never ceased to pomt out the great difference that existed 
between this person and Mozart He loved the Old Masters of painting, 
having for favourites amongst the Itaham Rafael. Girreggio, Titian, 
Tintoretto , and amongst Enghshmen Reynolds and Romney On the 
other hand, he regarded Hogarth and Rubens as coarse, but Vandyke 
he very much admired, because of his beautiful painting of hands, 
the hall-mark, he would mamtain, of an artist's quahty I cannot 
remember his feelmg about Rembrandt, but Turner he certainly 
distrusted as extravagant Botticelh and the earher masters he had 
not as yet quite learned to rehsh, and Impressionism, including 
Whistler, never really made conquest of his taste, though he always 
resolutely kept his nund open to what was modem—^feehng himself 
young at heart 

Once on a spnng day, getting over a stile, 1 remember him saymg 

** Eighty I I can't bcdieve it Seems very queer 1 don’t feel it 
Eighty I '* And, pomtmg to a blackbird that was singing, he added 
“ That takes the years off you I " His love of Nature was very mtimate, 
simple, and unconsaous I can see him standing by the pond of a 
summer evemng watching the great flocks of starlings that visited 
those fields , or, with his head a httle to one side, listening rapturously 
to a skylaVk He would contemplate, too, with a sort of serene passion, 
sunset effects, and every kmd of view 

But his greatest joy m life had been his long summer hohda 3 rs, m 
Italy or among the Alps, and his memory was a perfect storehouse of 
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peaks, passes, and arnvals at Italian inns. He had been a great 
walker, and, as an old man. was still very active. 1 can remember 
him on horseback at the age of sixty, though he had never been a 
sportsman—not being m the way of hunting, having insuffiaent 
patience for fishing, and prefemng to spend such tune as he might 
have had for shooting, m commumng with his beloved moimtams. 
His love for all kinds of beauty, mdeed, was strangely potent. and 
perhaps the more natural and deep for its innocence of all tradition 
and formal culture He got it, I tl^nk, from his mother, of whom he 
always spoke with reverence as ** the most beautiful woman in the 
Three Towns ” Yes, his love of beauty was a sensuous, warm glow 
pervading the whole of him, secretly separating him from the majonty 
of his associates A pretty face, a beautiful figure, a mellow tune, the 
sight of danang, a blackbird's song, the moon behmd a poplar tree, 
starry nights, sweet scents, and the language of Shakespeare—all these 
moved him deeply, the more perhaps because he had never learned 
to express his feelmgs His attempts at hterature mdeed were strangely 
naive and stilted , his verse, m the comic vem, rather good, but all, 
as it were, hke his penod, ashamed to express any intimate feeling 
except m classical language Yet his hterary tastes were cathohc. 
Milton was his favounte poet, B 3 rron he also admired, Browmng he 
did not care for , his favounte novelist was George Ehot, and, cunously 
enough—later hfe—^Turgenev I well remember when the translated 
volumes of that author were coming out, how he would ask for another 
of those yellow books He did not know why he hked them, with all 
those “ crack-jaw ” Russian names, but assuredly it was because 
they were wntten by one who worshipped beaut} 

The works of Dickens and Thackeray he read with appreaation, on 
the whole, finding the first perhaps a httle too grotesque, and the 
second a httle too satmc Scott, Trollope, Marryat, Blackmore, 
Hardy, and Mark Twam also pleased himbut Meredith he thought 
too *' misty " 

A great theatre-goo: aU his hfe, he was very lukewarm towards 
modifm actors, comparing them adversely with those constellations 
of the past, Edmund and Charles Kean, Charhe Mathews, Farroi, 
Power, “ httle Robson," and Helen Fauat He was, however, a 
great lover of Kate Vaughan's dancing, an illustration of the 
equaniimty of one who had formed his taste on Taghom 

Irvmg he would only accept m Louts XI , The Bells, and, 1 think, 

VOL. IX u 
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Charles I, and for his mannensms he had a great av^sion. There 
was something of the old grand manner about his theatre habits. 
He attended with the very best and thumest lavender kid gloves on 
his hands, which he would hold up rather high and clap together at 
the end of an act which pleased him ; even, on memorable occasions, 
addmg the word “ Bravo *' He never went out before the end of a 
play, however vehemently he might call it ** poor stuff,” which, to 
be qmte honest, he did about mne times out of ten And he was 
ever ready to try again, havmg a sort of touching confidence m an 
art which had betrayed him so often His opera hats were notable, 
usually of such age as to have lost shape, and surely the largest m 
London Indeed, his dress was less vaned than that of any man 1 
have ever seen , but always neat and well-cut, for he went habitually 
to the best shops, and without eccentncity of any kind He earned 
a repeating gold watch and thin round gold chain which passed, 
smooth and sinuous as a little snake, through a small black seal with 
a bird on it, and he never abandoned very well made side-spnng 
boots with cork soles, greatly resenting the way other boots dirtied 
his hands, which were thin and brown with long polished nails, and 
blue veins outstanding For reading only, he wore tortoise-shell 
eyeglasses, which he would perch low down on the bridge of his nose, 
so that he could look over them, for his eyes were very long-sighted 
He was extremely fastidious in his hnen, and all personal matters, 
yet impatient of being mollycoddled, or m any way over-valeted 
Even on the finest days, he earned an umbrella, the ferrule of which, 
from his habit of stumping it on the pavement, had a worn and 
harassed look, and was rarely more than half present 

Having been a Conservative Liberal in pohtics till well past sixty. 
It was not until Disraeh's time that he became a Liberal Conservative 
This was cunous, for he alyrays spoke doubtfully of “ Dizzy,” and 
even breathed the word ” humbug ” in connection with him 
Probably he was offended by what he termed ” the extravagance ” 
m Dizzy’s nval For the Duke of Devonshire and Lord Sahsbuiy 
he had respect without enthusiasm , and conceived for John Bright 
a great admiration as soon as he was dead But on the whole the 
poUtiq^n who had most attracted him had been Palmerston, because 
—^if memory serves—he had m such admirable degree the faculty of 
astonishing their weak nerves ” For, though never a Jingo, and 
in latar days both cautious and sane in his Impenalism, he had all 
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a Bnton's essential deep-rooted distrust of the foreigner. He felt 
that th^ were not quite sale, not quite sound, and must from time 
to tune be made to feel this Bom two years after the battle of 
Waterloo, he had inhented a certain high pnde of island birth. And 
yet m one case, where he was for years m close contact with a 
foreigner, he conceived for him so grave a respect that it was quite 
amusing to watch the discomfiture of his traditional distrust. It 
was often a matter of wonder amoi^st those who knew him that a 
man of his abihty and judgment had never even sought to make his 
mark m pubhc affairs Of the several reasons for this, the chief was, 
undoubtedly, the extraordmary balance of his temperament To 
attain pre-omnence m any defimte department of hfe would have 
warped and stunted too many of his imtmcts, removed too many of 
his interests , and so he never speaahsed m an 3 rthmg He was quite 
unambitious, always taking the lead m whatever field he happened 
to be. by virtue of his great capaaty and will-power, but never pushing 
himself, and apparently without any hfe-aim, but that of leading a 
sane, moderate, and harmomous existence 

And It IS for this that he remains wntten on the national page, as 
the t 3 q)e of a lost and golden time, when hfe to each man seemed 
worth hving for its own sake, without tliought of its meaning as a 
whole, or much speculation as to its end There was something 
classical, measured, and mellow m his march adown the years, as if 
he had been god-mothered by Harmony And yet, though he Sah^ 
his prayers and went to church, he could not fairly have been called a 
rehgious man, for at the time when he formed his rchgious habits. 
** rehgion " had as yet r^eived no shocks, and reigned triumphant 
over an unconsaous nation whose spint was sleeping, and when 
" reli gi on,” disturbed to its foundations, bega'’ to die, and people all 
round him were just becoming rehgious enough to renounce the 
behefs they no longer held, he was too old to change, and continued to 
employ the mechanism of a creed which had never really been vital 
to him He was m essence pagan All was nght with hts world I His 
love was absorbed by Nature, and his wonder by the Great Starry 
Scheme he felt aU around This was God to him ; for it was ever m 
the presence of the stars that he was most moved to a sense of divine 
order Lookmg up at those tremulous cold compamons he seemed 
more reverent, and awed, than ever he was m the face of creeds or his 
feUow-man. Whether stirred by the sheer beauty of Night, or by its 
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dark immensity swarming with those ghttenng worlds, he would 
stand silent, and then, perhaps, say wistfully “ What httle bits of 
things we are! Poor little wretches 1 ” Yes, it was then that he 
really worshipped, adonng the great wonders of Eternity No one 
ever heard him talk with conviction of a future hfe He was far too 
sclf-rebant to accept what he was told, save by his own mner voice, 
and that did not speak to him with certainty In fact, as he grew 
old, to be uncertain of all such high things was part of his real rehgion, 
it seemed to him, 1 think, impertinent to pretend to intimate knowledge 
of what was so much bigger than himself But neither his conventional 
creed nor that awed uncertamty which was his real rehgion were ever 
out of hand . they jogged smoothly on in double harness, dnven and 
guided by a supremer power—^his reverence for Life He abhorred 
fanaticism In this he truly mirrored the spirit of that great peacefully 
expanding nver, the Victonan Era, which began when he came of 
age And yet, in speaking before him of deep or abstract things, it 
was not safe to reckon without his criticism, which would sometimes 
make powerfully shrewd deductions out of the sheer logical insight of 
a nature neither fundamentally concerned with other worlds, nor 
brought up to the ways of discussion He was pre-eminently the son 
of a time between two ages—a past age of old, unquestiomng faith m 
Authority , a future age of new faith, already bom but not yet grown 
Still sheltering m the shade of the old tree which was severed at the 
roots and toppling, he never, I think, clearly saw—though he may 
have had ghmpses—that men, like children whose mother has departed 
from their home, were slowly bemg forced to trust in, and be good to, 
themselves and to one another, and so to form out of their necessity, 
desperately, unconsaously, their new great behef in Humanity Yes, 
he was the son of a Ume between two ages —the product of an era without 
real faith—an mdividualist to the a>re 

His attitude towards the poor, for instance, was essentially that 
of man to man Save that he could not tolerate impostors (one of 
bis favourite words), and saw through them with almost starthng 
rapidity, he was compasaonate to any who had fallen on evil fortune, 
and espeaally to those who had been in any way connects with him 
But m these almonary transactions he was always particularly secretive, 
as if rather doubting tbeir sagaaty, and the wisdom of allowing them 
to become known—himself making up and despatching the parcels 
of old clothes, and rather surreptitionsly produong such cmna and 
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wntrng such cheques as were necessary But “ the poor,** in bulk, 
were always to him the concern of the Poor Law pure and smxfde, 
and in no sense of the mdividual atizen It was the same with 
malefactors, he might pity as well as condemn them, but the idea 
that the soaety to which he and they belonged was m any way 
responsible for them, would never have occurred to him His sense 
of justice, like that of his period, was fundamentally based on the 
notion that every man had started with equal, or at all events, with 
qmte suffiaent opportunities, and must be judged as if he had But, 
indeed, it was not the custom in his day to concern oneself with 
problems outside one*s own class Within that class, and in all matters 
domestic, no man was ever bom with a mcer sense of Justice It 
was never overndden by his affections, very seldom, and that with 
a certam charming naiveU, by his interests This sense of justice, 
however, m no way prevented him from bang loved, for, m spite 
of a temper apt to take fire, flare up, and quickly die down again, he 
was one of the most lovable of men There was not an ounce of 
doumess or aspenty m his composition His laughter was of a most 
infectious kmd, singularly spontaneous and dchghtful, resembling the 
laughter of a child The change which a joke wrought m the aspect 
of his large, digmfied, and rather noble face, was disconcerting It 
became wnnkled, or, as it were, crumpled, and such a twinkling 
overcame his eyes as was frequently only to be extinguished b> 
moisture “ That's nch 1 ” was his favounte expression to desenbe 
what had tickled him. for he had preserved the use of Devonshire 
expressions, bnnging them forth, from an intimate j>et drawer of 
memory, and hngenng over them with real gusto He still loved, 
too, such Devonshire dishes of hi^ boyhood, as junket" and " toad 
m the hole *’, and one of his favourite memones was that of the 
meals snatched at the old coaching Inn at Exeter, while they changed 
the horses of the Plymouth to the London coach Twenty-four hours 
at ten miles an hour, without ever a break ! Glorious drive I Glonous 
thoi joints of beef, the dierry brandy I Glonous the old stage 
coachman, a " monstrous fat chap " who at that time ruled the road I 
In the City, where his office was situate, he was wont, though at 
aU tunes a very moderate eater, to frequent substantiad, old-fashioned 
hostelnes such as Roche's, Pun's, or Birch's, in preference to newer 
and more pretentious places of refreshment He had a remarkable 
palate too, and though he drank very htile, was, m his prune. 
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considered as fine a judge of wine as any in London Of tea he was 
particularly fond, and always consumed the very best Indian, made 
with extreme care, mamtaimng that the Chmese vanety was only fit 
for persons of no taste 

He had httle hking for his profession, beheving it to be beneath 
him, and that Heaven had intended him for an advocate, m which 
he was probably nght, for his masterful acumen could not have failed 
to assure him a foremost position at the Bar And m hun, I thmk, 
It IS certain that a great Judge was lost to the State Desjute this 
contempt for what he called the pettifogging *’ character of his 
occupation, he always inspired profound respect in his chents. and 
among the shareholders of his Companies, of which he directed several, 
his integrity and judgment stood so high that he was enabled to 
pursue successfully a hne of policy often too comprehensive and 
far-seeing for the temper of the times The reposeful digmty, and 
courage, of his head and figure when faang an awkward General 
Meeting could hardly have been exceeded He sat, as it were, remote 
from its gusty temper, quietly determimng its course 

Truly memorable were his conflicts with the only other man of 
his calibre on those Boards, and I cannot remember that he was ever 
beaten He was at once the qmcker tempered and more cautious 
And if he had not the other's stoicism and iron nerve, he saw further 
mto the matter in hand, was more unrenuttmg in his effort, equally 
tenaaous of purpose, and more magnetic In fact, he had a way with 
him 

But, after all said, it was m his deahngs with children that the 
best and sweetest side of his personahty was manifested With them 
he became completely tender, inexhaustibly mterested m their interests, 
absurdly patient, and as careful as a mother No child ever resisted 
him, or even dreamed of doing so From the first moment they loved 
his white hair and beard, his " feathers ” as one httle thing called 
them They hked the touch of his thin hand, which was never wet or 
cold. and, holdmg to it, were always ready to walk with him -, 
wandenng with complete unanimity, not knowmg qmte where or for 
what reason How often have I not watched him startmg out cm 
that high adventure with his grandson, his face turned gravely down 
towards a smaller face turned not qmte so gravely up, and heard 
their voices tremendously concerned with all the things they might 
be going to do togethei ! How often have I not seen them coming 
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backy tired as catS;, but stiU concerned about what was next going to 
hai^ien i And children were always willing to play cricket with him 
because he bowled to them very slowly, latching up what he called 
“ three-quarter '* balls, and himself always gettmg *' out almost 
before he went m For, though he became m his later 3 rears a great 
connoisseur of cricket, spendmg many days at Lord’s or the Oval, 
choosing out play of the vexy highest class, and qmte impatient of 
the Eton and Harrow Match, he still performed in a somewhat rococo 
fashion, as of a man taught in the late 'tvrenties of the last (%ntury, 
and having occasion to revive that knowledge about 1895 He bent 
his back knee, and played with a perfectly crooked bat, to the end 
that when he did hit the ball, which was not too often, it mvanably 
climbed the air There was, too, about his batting, a certam vem of 
recklessness or bravado, somewhat out of keeping with lus general 
character, so that, as has been said, he was never in too long And 
when he got out he would pitch the bat down as if he were annoyed, 
which would hugely please his grandson, showing of course that he 
had been trying his very best, as mdeed he generally had But his 
bowling was extremely impressive, being effected with very bent 
knees, and a general air of first putting the ball to the eye, as if he 
were pla 3 ung bowls, in this way he would go on and on giving the 
boy “ an innings,” and getting much too hot In fielding he never 
could remember on the spur of the moment whether it was his kne'' 
or his feet that he ought to dose, and this, m combination with a 
habit of bending rather cautiously, because he was liable to lumbago, 
detracted somewhat from his bnlhance. but when the ball was once 
m his bands, it was most exciting—impossible to tell whether he would 
throw it at the running batsman, the wicket, c. the bowler, accordmg 
as the game appeared to him at the moment to be double wicket, 
single wicket, or rounders He had hved in days when games were 
not the be-all and end-all of existence, and had never acquired a 
proper seriousness in such matters Those who passed fiom cncket 
with him to cncket in the cold wide world found a change for which 
at first they were unable to account But even more fascinating to 
children than his way of playing cncket was his perfect identification 
with whatever imght be the matter m hand The examination of a 
shell, the hstemng to the voice of the sea imprisoned m it, the makmg 
of a cocked hat out of the Ttmes newspaper, the doing up of httle 
buttons, the feeding of pigeons with crumbs, the holthng fast of a 
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tiny leg while walking beside a pony, all these things absorbed him 
completely, so that no visible trace was left of the man whose 
judgment on affairs was admirable and profound. Nor, wbatevear 
the provocation, could he ever bung himself to point the moral of 
anything to a child, having that utter toleration of their foibles which 
only comes from a natural and perfectly unconsaous love of being 
with them His face, habitually tranquil, wore m their presence a 
mellow look of almost devil-may-care seremty 

Their sayings, too, he treasured, as though they were pearls. 
First poems, such as 

1 sonr a worm, 

It was half-ly dead, 

I took a great spud. 

And speared through his head, 

were to him of singular fair promise Tlieir diagnoses of character, 
moreover, especially after visiting a circus, filled him with pure rapture, 
and he would frequently repeat this one 
“ Father, is Uncle a clever man ? ” 

** H'm 1 well—yes, certainly ” 

** I never seen no specimens He can't balance a pole on his nose, 
for instance " 

To the declining benison of their prayers, from their "darling 
father and mother," to " all poor people who are m distress," he 
loved to hsten, not so much for the sentiments expressed, as because, 
in their httle night-gowns, they looked so sweet, and were so round¬ 
about in their way of getting to work 

Yes, children were of all hving things his chosen fnends, and th^ 
knew It 

But in his long hfe he made singularly few fast fnend^ps with 
grown-up people, and, as far as I know, no enemies For there was 
in him, despite his geniality, a very strong vein of fastidiousness, and 
such essential deep love of domination, that he found, perhaps, few 
men of his own age and standing to whom he did not feel natively 
supenor His most real and lifelong fnendship was for a certam very 
big man with a profound hatred of humbug and a streak of " the 
desperate ^character " m him They hdd each other m the highest 
esteem, or, as they would probably have put it, swore by one another; 
the one grumbhng at. but reverenemg, the other's high and resolute 
equanimity: the other deploring and admmng the one's deep and 
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generous recklessness The expressions " Just like John, the careful 
fellow I '* ** Just hke Sil, reckless beggar! " were always on their 
lips, for hke all their generation they vrere sparmg of encomium; 
and great, mdeed, must have been their emotion before th^ would 
show their feehngs Dear as they were to each other's hearts, they 
never talked tc^ther of spiritual thmp, th^ never spoke in 
generahties, but gravely smoking their agara, discuss^ their 
acquamtances, investments, wme, their nephews and grandchildren, 
and the affairs of the State—condemning the advertising fa^ion in 
which everything was now done Once in a way they would tell a 
story—^but they knew each other's stones too well, once in a way 
quote a hne of Byron, Shakespeare, or Milton, or whistle to each 
other, inhannomously, a bar or two from some song that Gnsi. 
Mano, or Jenny Lind had sung Once m a way memones of the 
heyday of their youth, those far-off golden hours, steahng over them, 
they would sit silent, with their grave steady eyes following the 
httle nngs of bluish smoke . Yes, for all their lack of demonstia- 
tion, they loved each other well 

I seem still to see the subject of this portrait standing at his 
fnend's funeral one bleak November day, the pale autumn sunlight 
falhng on the silver of his uncovered head a httle bowed, and on his 
grave face, for once so sad I hear the ton^ of his voice, stdl full 
and steady , and from the soul in his eyes, looking, as it were, thrt ugh 
and through those forms of death to some deep conclusion of his own, 
1 know how big and sane and sweet he was. 

His breed is dying now, it has nearly gone But as I remember 
him with that great quiet forehead, with his tenderness, and his glance 
which travelled to the heart of what it rest» d on, I despair of seeing 
his hke again For, with him there seems to me to have passed away 
a pnnaple, a golden rule of hfe, nay, more, a spint—the soul of 
Balance It has stolen away, as m the early morning the stars steal 
out of the sky He knew its tranquil secret, and where he is, there 
must it still be hovenng. 






A WOMAN 

John Gauwobtht 

A TRAVELLER was writing to his fnend . . **We were 
sitting on the stoep Above the pines the long hne of Table 
Mountain was like a violet shadow two shades deeper than 
the sky We had no hght except the ‘ Cross* and a swarm of otho* 
stars, it was a rare night, dark crystal 

" There had been a dance, and the girls had gone to bed, aU the 
shutters were dosed, the old house agamst our backs looked very 
silent, and fiat, and long Only the door was open, and we sat round 
it The sparks from our pipes wnthed about m the air, or, falling 
on to the sioep, expired hke the words dropping from our mouths 
You know the kind of talk In the morning we had played cncket 
amongst the trees—a hit into the vineyards, * five and out'—girls 
and all In the afternoon we had played tenms, on a half-made court 
—the girls too In the evemng we had danced Some had hitched 
up, and departed Some had gone to bed We four were left, and 
old Jimo, the x>ointer, with her head on her paws, and her nose wnnk- 
hng at the squeaking of some tiny beast m the daikness Little Byng, 
with his waistcoat unbuttoned, was sitting qmte square above his 
parted legs , round-faced httle man, no neck to speak of, straw-coloured 
hair, and eyes without lashes, just hke a dissipated egg You know 
him, Billy Byng, best-hearted little man, they say, m Cape Colony 
Young Sanley—married to one of the Detwell girls, sleepmg a healthy 
sleep already mdoors—such a neat, smooth chap, great Scott I yes, 
and how commonplace 1 with his pale moustache, and his high white 
forehead, and his sbm nose, and his well-cut clothes, and his tidy 
made-up tie And our host—you know him, a httle too alert, a 
httle too dark, a httle too everything, but a nght good fellow, engaged 
to the other Detwell girl, who was perhaps thmking of him, and per¬ 
haps wasn'tfMin her bed just over our heads Wdl, we were talking, 
profamng things a bit, not much, you know, couldn’t lay claim to 
original profanity, just tarbrushmg the surface We were all a bit 
bored, rather sleepjr, and accordmgly just a httle too joviaL Even 
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Juno, who's at least as wise as any human, was pondenng somewhat 
gloomily over her master's intention of taking us to shoot pheasants 
at daybreak—before it was too hot' We had been there before, 
we knew it—^that pheasant footing, up stony slopes m a tangle of 
cover, with the chance of a (X>uple of shots, at most, producing one 
disembowelled bird Every now and then one of us would get up, 
walk to the edge of the stoep, stare into the dark vmeyard, stretch 
as if he were going to make a move, and after all yield to our host's: 
' Just one more, boys 1 ’ 

" All of a suddoi young Sanley murmured: 

" ' I heard footsteps' 

“ ' Some nigger,' said our host 

" And then at the far end of the stoep a woman appeared, walked 
straight into our midst, and sat down It was pretty starthng, and 
absurd Little Byng seemed absolutely transfixed, he blmked his 
laAhlflfis eyes, and seemed to twitch all over his face Sanley got 
very pale and nervously tapped the table Our host alone kept the 
use of his tongue 

" ‘ Come 1' he said 

*'' Why not ? Give me a dnnk. Jack Allen ’ 

" Our host, m a kmd of surreptitious way, poured brandy into a 
glass and added seltzer 

" The woman held out her hand for it, and as she tilted her chm 
to dnnk, the cloak fell from her shoulders, and we could see her neck 
and arms gleaming, out of her evening dress. 

" ' Thanks I' she said, ' I wanted that' Then she bent over the 
table and leaned her face on her hand Well, no one spoke, and we 
all cast secret looks back at the house Sa* ley reached out his hand 
quietly and drew the door to 

" The woman said 

"' I saw the bowls of your pipes, and heard your voices. You're 
not too hvely now' 

“ Her voice wasn't loud , but it sounded wilfully coarsened Her 
hps were shghtly parted above her forefinger crooked across her dun 
Her nostrils seemed to broaden as she looked at us, in a sort of dis¬ 
trustful way She wore no hat, and her hair was hke a httle black 
patch of the mght over her brow Her eyes , how can 1 descnbe them ? 
Th^ seemed to see everything, and to see nothmg They were so 
mtent, and mournful, and defiant, hard, if you hke, tragic, too 1 






800 JOHN GALSWORTHY 


remembered, now. where I had met her—though I hadn't been ten 
days m the Colony—at the supper party of a man called Brown, alter 
the theatre , very vulgar and noisy 

“ The most notonous woman in Cape Town! Her house had 
been pointed out to me, too, just at the comer of the Malay quarter, 
a httle house, painted mauve, with large red flowers stamng its front 
“The most notonous woman m Cape Town I I looked at our 
host He was biting his fingers At Byng. His mouth was a httle 
open, as if he were about to make a very sage remark Sanley struck 
me as looking altogether too pitiably decent 
“ Our host broke the silence 
“'How? Where? Eh I What?' 

“ ' Sta 3 nng down there at Charhe Lennard's , what a beast I Oh 1 
what a beast 1' 

“ Her eyes rested, wistfully it seemed to me, on each of us m turn 
“ ' It's a beautiful mght, isn’t it ^ ' she said 
“ Little Byng kicked out his foot, as if he would have sent some¬ 
thing sprawhng, and began stuttenng out 

“ * I beg pardon—I beg pardon ’ I saw the old pointer thmst her 
nose against the woman’s knees Something moved, back in the house . 
we all looked round with a start Then the woman began to laugh, 
almost noiselessly, as though she had an unholy understanding of our 
minds, as if she would never leave off I saw Sanley tear at his hair, 
and stealthily smooth it down again Our host frowned hombly, 
and thrust his hands so deep into his pockets that it seemed to me 
they must go through the hnings Little B 3 mg almost bounded up 
and down in his chair Then just as suddenly, the woman stopped 
laughing, there was dead silence You could only hear the squealung 
of the tiny beast At last the woman said 

“ ' Doesn’t it smell good to-night, it's qmet, too He'e I 
let me have another dnnk I' She took the glass our host held out. 

* Your very good health,’ ^e said,' my respectable fnends 1' 

“ Our host suddenly resumed his seat, crossed his arms and sighed 
A pitiful httle noise he made of it 

“ ‘ I’m not going to hurt you,' she said, ' I wouldn’t hurt a fly 
to-mgbt—It smells hke home Look 1' She held out the edge of 
her skirts to us ' Dew 1 I’m dripping , isn’t it sweet > ’ 

“ Her voice had lost all coarseness—it might have be^ your mother 
or sister speaking, it was ever so queer, and httle Byng sputtered 
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oat ' Too bad ! too bad I * bat whether to her^ or of her, or to oa— 
no one knew 

"' I've walked miles to-mght/ she said * Haven't had such a 
walk since I was a girl' There was a kind of tone in her voice that 
hurt me hombly , and suddenly young Sanley rose 

“ * Excuse me, Allen I' he stammered * it's very late Going 
to turn in ? ' I caught the gleam of his eyes on the woman 

" ‘ Oh ! are you going ? ’ she said There was a sort of regret, 
a sort of something innocent and unconsaous in her voice, that seemed 
regularly to perce a bag of venom in that smooth young man 

" ‘ Madam, I am May I ask why you came here ? My wife- * 

He stopped, groped for the door, pulled it open, smiled his mean tidy 
smile and vanished 

" The woman had risen, and she gave a sort of laugh 
**' ffts mfe I Oh ! Well, 1 wish her happiness Ah I my God 1 
I do wish her happiness—1 do , and yours. Jack Allen , and yours, if 
you have one Billy Byng, you remember me—you remember when 

I first—to-mght, I bought—I thought-* She hid her face One 

by one we slunk of! the stoep, and left her, sobbing her heart out 
before the house 

“ God knows what she was thmking of i God knows what sort 
of things lurk round os, and leap out—thank Heaven 1 not oftei — 
from the darkness, as that did I 

“ I crept back later to the edge of the vine 5 rard 
“ There she was still, and, beside her, httle Byng, with his toes 
turned out, bending over her fingers Then 1 saw him draw them 
under his arm , pat them with his other hand, and gazing up at the 
sky, lead her gently out mto the darkness." 
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A STROLLING PLAYER 

AT the bend of the hill-road, where one loses sight of the distant 
/A village, a stream had overflowed before the last frost, and 
the limestone cart-way, with its smoothly-wom cobbles and 
Its lattice of red and yellow and black leaves, was covered for many 
yards with a transparent sheet of ice In dayhght it resembled a 
mosaic of arabesque device, but now, reflecting the last scarlet shred 
of the afterglow, it suggested a nver of blood All around grew dwarf 
sycamores and elms and silver birches, their bare timber streaked 
with nbbons of frozen sleet 

When the wagon reached this perilous place, Joe Ascham got 
dovm from the high shaft, and, with a few sad clucks of encourage¬ 
ment, strove to make the young white horse proceed Its shoes had 
not been sharpened, however, and at the first attempt it shpped back 
with such violence that the thing mside the wagon was jolted roughly 
against the side At the sound the old man wmced and crept to the 
back and drew the burden again into the middle, covenng it neatly 
with the stnp of clean sacking 

" Theer munna be a scrat on et,” he muttered, ** else Johanna’ll 
breek her heart altogether £f et's all reet, hoo'll be pleased, poor 
soul, for et’s th’ best whdak I’ve ever seen I Dane said as et c^ off 
one o’ th’ big trees i’ Whetstone Dale " 

He caught the bndle again and pulled with all his imght, and the 
horse felt its way very slowly, without hftmg its hoofs from the ground 
The road turned abruptly again, at a comer with a steep and barren 
acchvity on the nght hand, and on the left a dangerous ravine filled 
with anaent firs and rough stones The wind was nsmg, and the place 
seemed full of whispers 

There the horse shpped for the second time, and the sacking fell 
in a heap at the back In the wamng hght was visible a ^ort and 
narrow coffin, with a bnght metal name-plate Joe covered it agam, 
and Jerked 4he bndle almost funously, but the horse would not move 
O Boxer, my lad, dunna fail me at such a tune,” he cned 
quemloosly ” Johanna’s waitm' theer all alone, an’ we're late 
enaa already 1 ” 
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Scnne one rose from the low wall and came towards hun His eyes 
were wet, and he could only distmguish the outhne of a woman’s figure 
Can I help you at all ? ” she inquired, m a thin, eager voice 
“ I 'Id tek et very kindly, mam, ef yold set inside an’ howd et i’ 
position I duima want et spoilm’ I could mek Boxer go, ef on’y 
I werena afeard o* shakin’ et ” 

" What IS inside ^ ” she said, hfting her bundle and preparing to 
climb 

" Et’s a coffin, mam my poor Michal's—^my dowter’s ” 

The woman shivered, but got m without a word and knelt and 
clasped her arms about the thing Joe dragged Boxer forward, and 
in a few imnutes they had reached the level There the woman rose 
to alight. but the old man put out his hand 

** I reckon yo're goin’ my way over th' moor,” he said " Et’s five 
mile to my house—midway across, an' yo're wdcoom to nde cf yo’ will ’’ 
She thanked him ” I want to reach Great Hucklow to-mght, if 
I can," she said “ I'm a strolhng player, and I'm trying to get an 
engagement with Bainbndge's company I shall be very glad to tide 
with you, for I've walked ever since daybreak " 

Darkness fell and the air grew thick with the oncoming of snow. 
Ascham struck a match and lighted his lantern and walked on in front 
The woman saw that they had reached the moorland on either side 
was a low bank of heather-covered turf, broken here and theii with 
frozen water holes A few ragged sheep followed m the wake of the 
wagon The road was no longer ol limestone, but of brown sand 
and pebbles. the shadow of the wheels stretched behind and broke 
anudst the moving sheep 

A few snowflakes fluttered downwa. Is Ascham stopped the 
horse and came again to the side Tbe woman was still crouching 
with her arms about the coffin 

" I reckon et were a strange thing o' me to ask," he said, " but yo* 
see I were baffled Et's getten’ mottal cowd I've got th' horse rug 
i' front,—^yo' may's well put it on an' sit on the shaft Yo’ll hev to 
step daan first" 

She obeyed He put the lantern on the ground and found the 
rug He ^w that she was very wan and exhausted Her face was 
a wasted oval, the skm about her eyes was blue with weepmg and 
sleeplessne^ She wore a shabby black »lk cloak, trimmed with 
mo^-eaten fur, the hat that shaded her forehead was of dingy yellow 
lace She might have been any age between thirty-five and fifty. 
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When Joe had pinned the rug over her breast, he helped her to 
the shaft and she sat there with her feet danghng. The snow was 
falhng heavily now , the sheep had retreated to the hollows, and even 
the sides of the road were invisible Suddenly the old man lagged 
and fell behind to walk b^de the stranger 

'* I want to talk, mam,’* he said " I want to forget things. 
Yo’ve seen misfortun’, hevna yo* ? " 

“ Yes, I’ve seen misfortune,” she rephed " So much misfortime 
that I wish the coffin had been made for me But all of us have our 
share Do you go much farther ? ” 

” Abaat a mile, but I'd hefer yo’ cem’ up to th’ haase wi’ me I 
dessay et ’Id do Johanna good An' happen—ef I may tek’ th’ hberty 
o’ askin’ yo’—we could carry th’ coffin in betwixt us ” 

The woman nodded 

” Ay, et's Michal's coffin, an’ Michal’s aar on'y child Such a rare 
wench too hoo were afore hoo went away But such were her will, 
an’ there were no howdm' her in a’ whdam Yo’ should hev seen her 1 
Hoo were Just as pink an’ white as th’ inside o’ a peony-pod An’ et 
were a bad year wi’ th’ crops, though things bettered afterwards. . . . 
Hoo wouldna coom whOam tiU a month ago, an’ then hoo were heavy 
wi’ trouble ” 

He was obliged to go forward agam a track, diverging to the 
right, crossed a frozen brook and climbed, between stunted hedges, 
to the farmstead He turned the horse safely and came back 

” I want to ask you something,” the woman said anxiously. 

* When she came back to you—^were you kmd ? ” 

” Kind, mam ? Ay, that we were Et were th’ happiest an’ yet 
th’ saddest day o’ aar hves Prethee wheer else should hoo hev’ 
gone, ef none to her own fowk ? Hoo browt shame wi’ her, but hoo 
were Johanna’s dowter, an’ my dowter, an' th' shame were all forgi’en ” 
'The woman’s eyes swam in scalding tears she pressed her hands 
over her heart, then she quaked, remembering a castmg from a door 
and a shouting of curses 

A dog barked softly The wmd was whirhng the snowflakes m 
wreathed columns that passed m front of the house like veils of smoke. 
From the ijpidow of an upper room a clear streak of hght stretched 
over the croft The dog came bounding from a shippon and jumped 
up to Ascham’s waist 

** Hush, Gyp, we munna hev a noise,” he said, stooping to stroke 
its head. He ” put up ” the horse, leavmg the stranger standing in 
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the open air» then he unlatched a door m that side of the house that 
abutted on the stable-yard, and beckoning her to help, silently drew 
the coffin from the wagon They earned it through the latchen, 
not without difficulty, for the oak planks were thick, and mto the 
house-plat^, where they laid it on the lang-settle. 

Ascham went to &e foot of the stairs “Johanna,*' he called 
gently “ I've gotten back, an’ theer's a lady coom wi* me—^hoo's 
bm helpin' me wi’ et'' 

Mrs Ascham came down very slowly She was a stout httle 
woman, with clear blue eyes and brown wnnkled skm. The outhne 
of a goitre showed through her black and white neckerchief She held 
out a cold hand “ £t were good o' yo’, mam,'' she said “ 1 were 
afeared my lad couldna manage et by himsen '* 

" Th' lady's an actr^s," Joe explained, “ on th' way to Greet 
'Ucklow Hoo held th' coffin for me when Boxer shpped '' 

Johanna tned to unbutton the ragged silk cloak, but the stranger 
held It more tightly together 

" Lend me a lantern,” she said, " and let me go on If 1 am not 
there early to-morrow, my chance will be lost.” 

The old woman threw open the wmdow The snowfall had 
thickened , it came down so quickly that it seemed as if a white sheet 
hung outside 

“ Yo’ see et’s impossible, mam,” she said '* Yo' mun stay wl' rs 
an' hev soom o' Joe's supper Th* way's hard to find i' broad da 3 deet, 
an’ to-neet, e'en my lad, who’s hved here all his hfe, wouldna dare to 
venture Yo' dunna vosh to freeze to dSath ? " 

The player smiled pamfuUy ” It would not matter much,” she 
lephed , ” but if you have me stay I must lo something Is there 
any sewing—I am good with the needle ” 

“ No, mam, nothin’ I med shroud an’ all mysen—^i' fact they 
were th’ very thmgs I’d put by for*when my own tune cooms Thank 
yo’ very kmdly, but all’s doon ” • 

Her husband drew her attention to the coffin She exammed it 
carefully, feehng the polish of the wood and the weight of the metal 
handles with divers murmurs of pleasure 

" Et’s a beautiful thing,” she remarked at last “ Ah, ef on'y 
aar Michal could see et, hoo'd be more nor satisfied t ” 

She took from the oven a huge bowl of hot pomdge Joe drank 
buttermilk with his share, but Johanna poured over the stranger's a 
Jugful of nch cream After supper, man and wife began to wrangle 
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soberly concerning which should sit up m the death chamber Johanna 
had done so on the precedmg mght, but knowing that her husband was 
weary with the Journey, she wished to take his turn 

The actress broke in, during a pause, with—“ Let me watch with 
your dead I wiU keep awake all night " 

It was only with considerable difficulty that she prevailed 
Johanna told her that it had been the custom of the family for many 
generations “Michal’s th’ third I’ve watched,” she said proudly 
” Theer were Joe's mother first, an’ then my own lad as died thretty 
years ago But Joe an’ I’m growin’ old an’ worn aat, an' et’ll be 
best for us to sleep, for to-morrow’ll be a hard day What may 
your name be, mam ? ” 

” Call me Violetty, that is the name my parents gave me—a 
foolish name, hke tinsel and sawdust ” 

Johanna opened the staircase door " Coom, then, Violetty,” she 
said “ Tills es th’ way to Michal's chamber ” 

She led her up the broad, worm-eaten stairs to a great room, 
where stood a large four-post bedstead, hung with blue and white 
gingham She drew the curtains aside reverentially, and after remov- 
mg a crochetted cloth, showed Violetty the face of a young girl, whose 
long glossy hair spread from the fnlled mghtcap in strands over 
the pillow Johanna peered into Violetty's hollow eyes before 
drawing down the counterpane and showing her the baby lying in 
its embroidered gown, hke a doll, with its head resting between the 
mother's left breast and arm 

Violetty’s face worked , she turned aside 

” Esna hoo a pretty yen ^ ” Johanna said ” Twenty-one year, 
but et’b ]ust as ef hoo were ten or ’Icven, an’ hoo’d gone to sleep wi’ 
her moppet ” There was a low fire on the hearth She put on a 
dried peat and turned up the lamp 

" Yo' wunna be scared, Violetty ? Hoo never did ony harm to 
onyone My owd man an’ me'U sleep wi’ aar door ajar—et’s just 
across the landm’ Ef yo’ want owt, yo’ need but call, for I warrant 
yo' we shanna sleep heavy to-neet ” 

Violetty sat qmetly m the arm-diair, with her hands folded m her 
lap The old people went to bed soon she heard them undress, and 
for a while caught sounds of sobbmg and whispermg When they 
were a^ep the silence of the place became too oppressive, and she 
walked to and fro, lookmg at the pictures that covered the walls 
Most of these were sombre-hued chap-pamtmgs, done on thin glass: 
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the scene of Nelson's death hong above the funeral of Pitt, and a 
ruined castle surrounded by a moat beside a basket of impossible 
flowers Over the mantd was a sampler, embroidered m faded silks 
—a pnm cottage with a formal garden, on whose lawn was wrought 
a verse from the dialogue of " Death and the Lady " 

Soon she drew her chair to the bedside and took away Michal’s 
face-doth " If only I were dead instead of you, poor child," she 
said " 1 have nobody and you had those who needed you " 

She folded her hands agam and sat gazing at the curves of the 
girl's body A dock downstairs struck hour after hour, the muffled 
wmd stroked the windows with snow A feeling of content filled her 
now, it was hke a dream—a dream of quietness and rest Her life 
had been one long turmoil of excitement and of shame and of repent¬ 
ance Midial had known only one short sorrow, hers had been 
many and protracted through years and yesus 
" There is no rest but death," she murmured 
Yet, all the time, her heart was craving for warmth and peace. 
She wished no longer for love all that desire was burned out long 
ago all that she wanted was a perfect calm 

The wind fell and a grey dawn broke She heard the old couple 
stir m their bed, then fall asleep again The mghts of watchmg befoie 
and after Michal's death had taken away all their strength Slu 
did not waken them, although she knew that unless she reacheu 
Great Hucklow before noon, all her chance of an engagement would 
be lost But she felt no pang for herself, for were they not obhvious 
of all their trouble ? 

At last Johanna came, half-dressed, into tbs chamber She leaned 
over Michal's uncovered face and kissed it twice 

" My dear deary," she whispered " Thy nose were always cowd ; 
et doesna seem as thou wert dead An’ i* a httle while thou 'It be put 
away fro’ thy owd mother ” , 

She beckoned Violetty to follow her down to the house-place 
" I mun ask yo'r pardon," she said, " but we slept on an’ on 
Why didna yo' waken us ? I’m afeaid yo’ll be too late. Yo'd brat 
stay till noon an' go wi’ us to Highlow for the buryin’, et's on th’ way 
to Greet 'Ucklow Theer'U be none theer—we wanted to put her 
away by aarsens Besides, we hevna ony fnen's " 

Joe came downstairs soon and they breakfasted m silence, then 
Violetty, seeing that he wished to take the coffln upstairs, took hold 
of the end. Johanna followed, and betwran them they lifted Michal 
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and the child by the towels that were spread underneath, and spread 
the gimped cotton>wool evenly from head to foot 

“ We mun start at twelve/' Joe said " Parson’ll be waitin’ at 
two Et'U be a white bnryin' " 

He raised the hd Violetty Udt them to say their last good-bye, 
and waited downstairs At noon the wagon started, with the two 
women sitting on ather side of the coffin, whilst Joe rode on the 
shaft The father and mother had donned rusty black garments and 
big. half-mouldy gloves Violetty still wore her silk cloak, but 
Johanna had lent her an uncouth scuttle bonnet that almost con¬ 
cealed her haggard face The track was deep with snow, but at 
even distances the heads of roughly chiselled boundary stones kept 
them from straying on the moor Johanna, who held the actress’s 
hand m hers, wept silently all the way When they reached the 
churchyard, which h^ m a hollow at the end of a scattered hamlet, 
they found the clergyman waiting in the porch Two gravediggers 
came forward to carry the coffin, but the Aschams and Violetty hfted 
It themselves and laid it on the trestles in front of the altar None 
of the villagers were present they knew but httle of the moor-folk, 
and it was much too cold to venture out of doors for such a trivial 
sight The clergyman’s voice rang hollow amongst the stuccoed 
arches Joe and Johanna trembled as if ague-struck The grave 
had been newly dug Violetty saw on the mound, not yet covered 
by the falling snow, some httle white bones and the shreds of a long- 
decayed coffin It was all that remained of the boy that Johanna 
had lost thirty years before The player buned her badly-shod feet 
m the snow and covered these rehes humedly, so that they might not 
hurt the mother’s eyes In a few minutes the service was over, and 
ere the gravediggers began to throw back the soft clayey soil, Violetty 
drew the old people away When Johanna had got mto the wagon. 
Violetty leaned over the side and kissed her 

” Good-bye,” she said " God ble^ you for your comfort of me." 
Johanna threw her arms around her neck 
** I wunna let yo’ go, Violetty, wench,” she wailed. ” Coom 
whOam wi’ Joe an’ me—coom an’ stop wi’ us for good Aar Midial ’Id 
hev wi^ed et ” 

Joe put his hand over his eyes. ** Ay. dunna leave us. Violetty. 
We’ll got nob’dy left us.” Violetty turned famt. eveiything reeled 
before her eyes. Then she flushed as if overcome by some great and 
unexpected happmess, and clambered mto the wagon. 






THE GAFFER’S MASTERPIECE 

R. Mub&at Gii^&xst 


T he masterpiece was finished, and the gafter sat m a rush- 
bottomed chair beside the table and gazed upon it with 
greater love m his eyes than had sparkled there when he 
had beheld his first-born For his children had favoured their mother, 
who had been a managing woman—almost a shrew—and as they had 
grown to matunty he had become of less and less account. Long 
ago. even the youngest had passed mto the world and all had forgotten 
him. save at Wakes’ time and Chnstmas, when, out of their pr<^penty. 
they sent sparse gifts 

But the masterpiece was his own. his very own, the offspring of 
his body and his soul He had stolen long hours from his rest for its 
creation. all the coppers that he had saved out of his week’s earnmgs 
had been spent on matenals . in fact, he had denied himself the luxury 
of twist so that eveiythmg might be of the best On Saturday after¬ 
noons he had plodded to the market town to buy oddments of plain 
and gaily-coloured glass and bright paints and blocks of cork and 
dyed mosses 

Now that his first joy m its completion was over, he fell into a 
half-melancholy humour The work was too good for him . be had 
owned nothing good m his hfe 

** I’m jealous as some one '11 want to teic’ thee away.” he said 
sadly, ” tek’ thee away an’ put thee i' a peep-show An’ wheer shall 
I be wi’aat thee ? Et’s like enaa mony’U fancy thee. for theer’s 
none been such a gran' mesterpiece doa^ i’ th' Peak i’ man's mem’ry I '* 
He rose, and opemng a door m the press, took out a red and purple 
table-cloth, which he spread, as carefully as his trembling fingers 
would permit, over the masterpiece. Before it was covered, a knock 
sounded on the door and the latch was hfted and an elderly matron 
entered She was the hostess of the "Forester’s Arms” at Milton, 
and, having been a schoolmate of the gaffer’s eldest daughter, she con¬ 
sidered it her duty to concern herself occasionally m his doings 

He pushed forward an arm-chair. She drew off one of her loose 
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kid gloves, and passed her forefinger over the seat before trusting her 
black silk skirt to its tender meraes 

No offence, Mester Rowarth,’* she said, m a thin, high-pitched 
voice, “ but men’s wajrs arena as women's ways, an’ I'm sore afeard 
o’ dust wi' these ruchin’s Haasoe’er theer isna ony " 

” I try to keep et as clean as I can, but et’s onpossible, wi’ them 
purgatones on th’ harstone, to keep ashes fro’ flym’,” he remarked, 
pointing to the grate beneath the fire " Yo’re lookin’ well, Ruth ” 
“Ay, I’m well enaa, but th’ pull up th’ bill’s a bit more nor I care 
for I’ve coom to see th’ mesterpiece, fowk hev bm talkin’ 
abaat et for God knows haa long, an’ as yo’ve ne’er shown et to nob’dy, 
I mun ask yo’ for owd time’s sake " 

The gafier reddened " I didna want to exhibit et afore et were 
finished,” he said apologetically ” Et’s took mgh on two years to 
mek, an’ on’y last neet did I gi’e et th’ last touch Et’s set naa, an’ 
I’m wilhn’ for everybody as cares to see Would yo’ mind hftin’ th’ 
cloth—very hghtly—for I'm a bit uplifted, an’ my fingers arena stiddy ” 
She obeyed, and uncovered the masterpiece and gave a cry of 
pleasure, and a low hum such as a bee makes in a cowshp clump 
" Et’s just marvellous,” she said " All Milton Dale an’ Village 
true to natyure ” 

The gaffer stood proudly erect ” I med et all mysen, Ruth, 
wench,” he said ” When I were a lad, I were good at workin’ wi’ 
coork, buildin’ haas^ an’ castles an’ the hke, an’ the summer afore 
last I were that lonesome, I tuk to et onct more Every mom I went 
out at sunbreak an’ studied th’ spot an’ set et daan i’ my mmd, so as 
at neet I could jjust work et aat Th’ cottages es med’ o’ coork, wi’ 
real rye-grass thack I’ve covered th* church top wi’ lead, just as 
et es covered, an’ put stamed glass i’ th’ wmdows Them beech trees 
wes hard to do, but I reckon I’ve copied ’em well See, then’s th* 
cross agam’ th’ big gate, an’ every tomb as es o’ consequence ” 

He touched a comer of the churchyard where an anaent yew thrust 
out uncouth boughs “An’ theer’s wheer I’m to be buned,” he 
murmured “ Mother and feyther were laid theer, but my wife rests 
wi’ her own fowk at Great ’Ucklow Esna et fine ? ” 

Rutfi Pilkington nodded “ I’ve just got an idea,” ^e said. 

Et’s th’ rent dinner to-morrow, why none brmg et daan to th* inn 
an* show et to th’ party ? Et’ll gi’e ’em a seet o’ pleasure, an* let 
’em know whatten an’ owd man like yo’ es capable o’ dom*. Coom 
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early an* hev a bit o* summat wi* me, afcure th* table's set Milton 
fowk 'll be praad o' such a thing " 

He laughed feebly, like an ailing boy. None had thought him 
worthy of note before, he had been simply an old stonebreaker, akm 
to the beasts that had passed him on the road 

“ I'll coom, Ruth, w«nch, an’ thank yo* kindly for askm' me." 

" Yo’re welcoom Now I mun be off Dunna be later nor twelve. 
Good e'en." 

He sat up all mght with his masterpiece. It is true that he un¬ 
dressed and moved towards the bed, but he could not find the heart 
to he down, and he drew back immediately and went downstairs, 
and with a thin blanket wrapped round his knees, sat feasting his 
eyes on the model Soon after daybreak he donned his best clothes, 
which had only been used for funerals and were creased meradicably 
and moth-eaten, and went to the overseer and begged a full day's 
hohday—the first he had wanted m thirty years Then he returned 
and sat again beside the table, not moving thence until the church 
clock struck eleven. 

At the appomted tune he reached the ” Forester’s Arms ’’ and 
showed his work to a crowd of labourers who were assembled for the 
mid-day drinking The natives of Milton have strong enthusiasms, 
and their praise exhilarated the gemus so much that he could scarce' 
touch the bountiful food that Ruth had provided 

Soon afterwards a wild fit of terror came over him As he moved 
to the dub-room, carrying the model on a large tray, a half-drunken 
tramp came from the bar-parlour He bore a pewter tankard, bnmful 
of ale, which he was about to dnnk on the bench out^de the porch 
" Eh, mister I ” he exclaimed “ What a gay httle thing—all 
trees an* roofs an* windows an’ chimneys 1 warrant et’s ram-proof " 
He raised the tankard and poured some froth on the church steeple 
The gaffer cowered over his masterpiece as a hen cowers over her chicks 
when the hamer is near 

" I'm on’y an owd chap,” he sobbed " Eighty an’ one year-" 

But Ruth Pilkmgton caught the fellow by the shoulders and pushed 
him to the door, and Idt hun cursing there, for aU the ale was spilt 
on the sanded floor 

" Dunna fret, Mester Rowarth,” die said. " Et'U wipe off—here's 
a bit o' soft rag Naa set et daan on th’ sideboard Theer, et do 
look han’some I" 
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The rent agent and the farmers entered, and before they sat to 
the table all examined the masterpiece Most of them were imtravelled 
men, and the model was beyond an 3 rthmg they had ever seen The 
height of the gaffer's triumph was when the agent shook his hand 
and called him " a wonderful artist," and asked leave for his wife 
and daughters to call at the cottage 

Whilst they dined, he leaned over the masterpiece and wondered 
if anything could be improved The sundial on the chancel wall 
seemed shghtly awry, and he determined to raise one side a hair's- 
breadth The agent mvited him to take wme with him, and he sipped 
nervously from the thick-stemmed glass 

It was evemng when he left the " Forester's Arms " The mtoxica- 
tion that had followed the unaccustomed dnnking had passed, but he 
was strangely drowsy, and when he had passed the stile that opened 
to the heath on whose farther side his home lay, he covered Milton 
Dale and Village with his neckerchief, sat down and fell asleep 

And whilst he slept the tramp, bemused and still zanklmg with 
the contumely Mrs Pilkington had thrust upon him, reeled that way 
He saw the foohsh gemus and prepared to kick him with his iron-shod 
toe, but recogmsmg the grey head and withered cheeks, he refrained 
" Why, here's th' fellow as I met at th' pub, an' here’s his dommed 

Noah's Ark I I'U pay him aat £t were his faut as th'-laid her 

paws on me 1" 

He snatched off the cover, and laughed eviUy as he saw the quamt 
workmanship of the masterpiece 

" I set two bams afire last back-end,” he muttered, " an' now 
rU bum a whfial village " 

He strack a match and hghted the yew m the comer of the grave¬ 
yard It blazed up mstantly He whistled, for he had the soul of 
Nero Then he crept behind the hedge and watched 

'The gaffer woke when the diurch fdl m nuns He whimpered at 
first, but soon was sdent When the last spark had died he rose and 
clasped his forehead and tottered homewards 
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ACCESSORY BEFORE THE FACT 

AT the moorland cross-roads Martm stood ocamining the sign- 
post for several minutes m some bewilderment. The names 
^ on the four arms were not what he expected, distances were 
not given, and his map, he concluded with impatience, must be hope¬ 
lessly out of date Spreading it against the post, he stooped to study 
it more closely The wmd blew the comers flapping against tus face 
The small pnnt was almost mdeapherable m the fading hght It 
appeared, however—as well as he could make out—^that two miles 
back he must have taken the wrong turning 

He remembered that turning The path had looked inviting, 
he had hesitated a moment, then followed it, caught by the usual 
lure of walkers that it *' might prove a short cut '* The short-cut 
snare is old as human nature For some mmutes he studied the sign¬ 
post and the map alternately Dusk was falhng, and his knapsack 
had grown heavy He could not make the two gmdes tally, hosfevor, 
and a feehng of uncertamty crept over his mind He felt ocidiy 
bafiled, frustrated His thought grew thick Deasion was m(»t 
difficult *' I'm muddled," he thought, " I must be tired," as at 
length he chose the most likely arm " Sooner or later it will bang 
me to an inn, though not the one I intended " He accepted his 
walker’s luck, and started briskly The aim read " Over Litacy 
Hill ” m small, fine letters that danced and shifted every time he 
looked at them . but the name was not discoverable on the map. It 
was, however, invitmg like the short, cut A similar impulse agam 
directed his choice Only this tune it seemed more insistent, almost 
urgent 

And he became aware, then, of the exceeding lonelmess of the 
country about bun The road for a hundred yards went straight, 
then curved hke a white nv^ ruiming mto space, the deep blue- 
green of heather Imed the banks, spreading upwards through the 
twihght; and occasional small pines stood sohtary here and there, 
all unex|flamed The cunous adjective, having made its appearance, 

31s 



814 ALGERNON BLACKWOOD 


haunted hun So many thmgs that afternoon were sumlarly unex¬ 
plained' the short cut, the darkened map, the names on the sign¬ 
post, his own erratic impulses, and the growing strange confuaon that 
crept upon his spint The entire countryside needed explanation, 
though perhaps " interpretationwas the truer word Those httle 
lonely trees had made him see it Why had he lost his way so easily ? 
Why did he suffer vague impressions to influence his directions? 
Why was he here —exactly here ? And why did he go now " over 
Litacy Hill" ? 

Then, by a green field that shone hke a thought of dayhght amid 
the darkness of the moor, he saw a figure lymg m the grass It was 
a blot upon the landscape, a mere huddled patch of dirty rags, yet 
with a certam homd picturesqueness too, and his mmd—^though his 
German was of the schoolroom order—at once picked out the German 
eqmvalents as against the Enghsh Lump and Lumpen flashed acro^ 
his brain most oddly They seemed m that moment nght, and so 
expressive, almost hke onomatopoeic words, if that were possible of 
sight. Neither '* rags " nor " rascal" would have fitted what he saw 
The adequate description was m German 

Here was a clue tossed up by the part of him that did not reason 
But it seems he missed it And the next minute the tramp rose to a 
sitting pxisture and asked the time of evemng In German he asked 
it And Martm, answenng without a second’s hesitation, gave it, 
also in German, “ halb stehen ”—^half-past six The instinctive guess 
was accurate A glance at his watch when he looked a moment later 
proved it He heard the man say, with the covert insolence of tramps, 
“ T'ank you , much ophged For Martin had not shown his watch— 
another mtmtion subconsaously obeyed 

He qmckened his pace along that lonely road, a cunous Jumble 
of thoughts and feehngs surging through him He had somehow known 
the question would come, and come m German Yet it flustered and 
dismayed him Another thing had also flustered and dismayed him 
He had expected it m the same queer fashion it was nght For 
when the ragged brown thing rose to ask the question, a part of it 
remamed lying on the grass—another brown, dirty thing There 
were twd tramps And he saw both faces clearly Behind the untidy 
beards, and below the old slouch hats, he caught the look of unpleasant, 
clever faces that watched hun closely while he passed The eyes 
followed hun For a second he look^ straight mto those eyes, so 
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his legs from under him and bore him with a thud and crash to the 
ground Blows ramed then, he saw a gleam of somethmg s hinin g, 
a sudden deadly nausea plunged him mto utter weakness where re^- 
ance was impossible Something of fire entered his throat, and from 
his mouth poured a thick sweet thing that choked him. The work! 
sank far away into darkness . . . Yet through all the horror and 
confusion ran the trail of two clear thoughts he realised that the 
first tramp had sneaked at a fast double through the heather and so 
come down to meet him. and that something heavy was tom from 
the fastemngs that chpped it tight and close beneath his clothes 
against his body 

Abruptly then the darkness lifted, passed utterly away. He 
found himself peering mto the map agamst the sign-post The wind 
was flapping the comers against his cheek, and he was pormg over 
names that now he saw qmte clear Upon the arms of the sign-post 
above were those he had expected to find, and the map recorded them 
qmte faithfully All was accurate again and as it should be He 
read the name of the village he had meant to make—it was plainly 
visible in the dusk, two miles the distance given Bewildered, shaken, 
unable to think of anything, he stuffed the map mto his pocket un¬ 
folded, and burned forward like a man who has just awakened from 
an awful dream that had compressed mto a single second all the 
detailed misery of some prolonged, oppressive mghtmare 

He broke mto a steady trot that soon became a mn , the perspira¬ 
tion poured from him , his legs felt weak, and his breath was difiGicult 
to manage He was only consaous of the overpowenng desire to 
get away as fast as possible from the sign-post at the cross-roads 
where the dreadful vision had flashed upon him For Martin, account¬ 
ant on a hohday, had never dreamed of any world of psychic possi- 
bihties The entire thing was torture It was worse than a ” cooked '* 
balance of the books that some conspiracy of clerks and directors 
proved at his mnocent door He raced as though the countryside 
ran crying at his heels And always still ran with him the mcre^ble 
conviction that none of this was really meant for himself at all He 
had overheard the secrets of another He had taken the wammg for 
another tmto himself, and so altered its direction He had thereby 
inevented its right dehveiy. It all shocked him beyond words It 
dislocated the machmoy of his just and accurate soul. The wammg 
was mtended for another, who could not—would imt—^now receive it. 
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The ph 3 rsical exertion, however, brought at length a more com¬ 
fortable reaction and some measure ot composure. With the lights 
m sight, he dowed down and entered the village at a reasonable pace. 
The mn was reached, a bedroom inspected and engaged, and supper 
ordered with the sohd comfort of a large Bass to satisfy an unholy 
thirst and complete the restoration of balance The unusual sensa¬ 
tions largely passed away, and the odd feehng that an]^thing m his 
simple, whol^ome world required explanation was no longer pr^ent. 
Still with a vague uneasiness about him, though actual fear quite 
gone, he went mto the bar to smoke an after-supj^ pipe and chat 
with the natives, as his pleasure was upon a hohday, and so saw two 
men leamng upon the counter at the far end with their backs towards 
him He saw their faces instantly in the glass, and the pipe nearly 
shpped from between his teeth Qean-shaven, sleek, clever faces— 
and he caught a word or two as they talked over their dnnks—German 
words Well dressed they were, both men, with nothing about them 
calling for particular attention, they might have been two tounsts 
hohday-making hke himself m tweeds and walking-boots And they 
presently paid for their dnnks and went out He never saw them face 
to face at all, but the sweat broke out afresh all over him, a feverish 
rush of heat and ice together ran about his body, beyond question 
he recognised the two tramps, this time not disgmsed —not yef di^ 
guised 

He remained in his comer without moving, puffing violently at 
an extinguished pipe, gnpped helplessly by the return of that first 
vile terror It came again to him with an absolute clanty of certainty 
that it was not with himself they had to do. these men, and, further, 
that he had no nght m the world to interfere He had no locus standi 
at all, it would be unmoral . . even if the opportunity came And 
the opportumty, he felt, would come He had been an eavesdropper, 
and hsul come upon pnvate mformatipn of a secret kind that he had 
no nght to make use of, even that good might come—even to save 
life He sat on in his comer, terrified and silent, waitmg for the thmg 
that should happen next 

But night came without explanation Nothing happened He 
slept soundly There was no odier guest at the mn but an elderly 
man, apparently a tounst hke himself He wore gold-nmmed glasses, 
and in the morning Martm overheard him asking the landlord what 
direction he should take for Litacy Hill. His teeth b^an then to 
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diatter and a weakness came mto his knees “ You tom to the left 
at the cross-roads/' Martm broke in before the landlord could reply; 
“ you’ll see the sign-post about two miles from here, and after that 
it’s a matter of four miles more " How m the world did he know, 
flashed hombly through him I'm going that way myself,” he was 
saying next, ” I'll go with you for a bit—^if you don't mind 1" The 
words came out impulsively and ill-considered, of their own accord 
they came For his own (hrection was exactly opposite He d%d not 
want the man to go alone The stranger, however, easily evaded his 
offer of companionship He thanked him with the remark that he was 
starting later in the day . They were standmg. all three, beside 
the horse-trough, m front of the mn, when at that very moment a 
tramp, slouching along the road, looked up and asked the time of day 
And it was the man with the gold-nmmed glasses who told him 

” T'ank you, mudi ophged,” the tramp rephed, passmg on with 
his slow, slouching gait, whde the landlord, a talkative fellow, pro¬ 
ceeded to remark upon the number of Germans that hved in England 
and were ready to swell the Teutonic invasion which he, for his part, 
deemed imminent 

But Martin heard it not Before he had gone a mile upon his 
way he went mto the woods to fight his consaence all alone His 
feebleness, his cowardice, were surely cnmmai Real angui^ tortured 
him A dozen times he deaded to go back upon his steps, and a dozen 
times the smgular authonty that whispered he had no nght to mter- 
fere prevented him How could he act upon knowledge gamed by 
eavesdroppmg ? How mterfere m the pnvate business of another's 
hidden Ufe merely because he had overheard, as at the telephone, 
its secret dangers ? Some mner confusion prevented straight thmkmg 
altogether The stranger would merely think him mad He had no 
” fact'' to go upon He smothered a hundred impulses . and 
finally went on his way with a shaking, troubled heart 

The last two days of his hohday were ruined by doubts and ques¬ 
tions and alarms—all justified lat^ when he read of the murder of 
a tounst upon Litacy Hill. The man wore gold-nmmed glasses, and 
earned in a belt about his person a lar^ sum of money His throat 
was cut' And the pohee were hard upon the trail of a mystenous 
pair of tramps, said to be—Germans 
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R egularly, three times a week, every Tuesday, Thursday, 
and Saturday, he and hts dog came to beg 
^ He was very tall and very gaunt, and his clothes were all 
plastered with quamt patches, and ravelled along the hems But he 
was alwa 3 rs scrupulously dean His flowing grey beard was silky and 
well combed, and the red skin of his hands ghstened, as vnth much 
pohshmg And his sabots, which were many sizes too large, were 
stufled with dean straw, and he alwa 3 rs left them on the doorstep, 
and came into the house bare-footed 

He called himself Samt-P6—why, I could never discover—for one 
day he admitted to me that he had been baptized altogether differently. 
He and the cur6, and the officicr de sant6 and I represented the dasses 
at Sallespisse , but Saint-P6 alone vtvait en rentier For from sunnse 
to sunset he was idle , he had not done a day's work since the Wur 
He hved m a ramshackle, one-roomed, mud-floored bmlding, from one 
comer of which at mght, through the broken tiles, he could he and 
watdb the stars But the house was his own property, and evexy 
Tuesday, Thursday, and Saturday morning he shuffled out of it m 
his dumsy sabots to beg around the neighbouihood 

Samt-P6's dog was named Pluton Once upon a time he had been 
of the race of St Hubert, and Saint-P£, when he learned my name, 
hastened to recommend the animal tp my special attention What¬ 
ever Pluton had been once in the distant days of his youth, he was 
now but a wngglmg collection of bones encased m a worn-out skin. 
1 never knew him venture to carry hxs tail otherwise than tight under 
his belly, and whenever I met him alone, or skulking along behmd 
his master, he never failed to greet me with an interminable, com- 
pheated senes of grovelling, Japanese-hke obeisances 

And, as 1 have said, the two came to the house every Tuesday, 
Thursday, and Saturday, and while Pluton sneaked off to rummage 
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obsequiously for refuse m the scullery, Saint-P 6 mumbled out the 
whole lamentation of his woes, as lug^bnously, as daboratdy, as if 
he were a complete stranger Four sous per visit was my allowance 
to Saint-P£, and when he had pocketed them somewhere amid those 
m 3 ^tenous patches of his coat, he would dump away down the drive, 
noisily praying to the Virgin for the future repose of my soul 

Eudore and Samt-P 6 were neighbours, and Eudore hated Samt-P 6 
after his obstinate, uncompronusmg fashion, and never altogether 
forgave me for encouraging the old impostor ** Cest de la canaiUe,** 
he would repeat sullenly, when, to tease him, I rdated Saint-P 6 *s 
doings, " c'est comme des lagas , ^a vit sur les gens ” 

But if, in Eudore's opimon, Samt-P 6 was a worthless parasite, 
Pluton was a cursed thief One mght Eudore had missed five of his 
young ducks, and he had shouted across the hedge to Saint-P 6 that 
the very next tune he would shoot that cur of his dead on the spot 
At which threat Saint-P 6 shrugged his bony shoulders, and Pluton 
retreated mside the house, grovelhng more obsequiously than ever 
“ II est malm,” Samt-P 6 confided to me the next mommg ** II 
trouve ce qu’il trouve—«t 9 a ne paraft point—regardez ” And, 
indeed, despite the five young ducks, Pluton looked more starved than 
before 


n 

One Tuesday, about the tune of the sowmg of the maize, Saint-P 6 
never appeared, and on the Thursday I missed him again So at sunset, 
when I had done my work, I strolled up to his house, wondering what 
could have happened to him The door was open, a half-cut loaf 
of maize bread stood on the table, but there was no sign of Saint-P£ 
Then I heard the scrapmg of a spade Samt-P£ was behind the house, 
digging 

He put down his spade and shuffled up to me And he began to 
repeat the whole of his elaborate lamentation—^he was miserable, 
he was poor; life was hard, he had no one to look after him, he 
appealed to good, chantable folks to help him m his old age, ** and 
now.” he concluded, ” my dog, the old Pluton, the only thing that the 
good God had left to me, my dog, my dog, he is dead ” He led me 
behmd his house, and hfting his coat, all plastered with patches* 
uncovered poor Pluton's corpse with his tail stretched behmd him. 
Stark and straight, as I had never seen it while he hved ” £t mam- 
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tenant/* said Saint-P 6 proudly, pointing to the half-dug grave, " et 
mamtenant, monsieur, Je trav^e '* And once more, from the very 
beginning, he went throt^h his lamentation, concluding with the appeal 
to the good, charitable folks to hdp him 

1 asked him how it had happened He jerked his head towards 
the hedge, beyond which stood Eudore's house " It was this mommg, 
at daybreak A shot—paf I *' (And he imitated, dramatically, the 
gesture of shooting) " And it was only one that he had taken—^Just 
one miserable httle duck Only one I assure you, monsieur, he 
hadn’t had tune to take more than one ” And for the third tune he 
repeated his lamentation 

Eudore came out of his house, and, seeing us, strolled up to the 
hedge and looked over Saint-P 6 went back to his digging Eudore 
stood silent for several mmutes , presently he said, half to himself— 
“ ^a faisait piti4 de voir une bdte affamde comme 9 a " 

Then, turning to Saint-P 6 , he called m patois— 

“ Stop a minute , I will dig for you " 

He pushed his way through a gap in the hedge, and taking the 
spade, dug out the grave And when he had finished, Saint-P 6 hfted 
the stiff carcass tenderly and placed it inside, then shovelled the earth 
over it with his clumsy sabots. 
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A MIDNIGHT BRIDAL 


M aurice ST QUAIN rode out from Edinburgh town—rode 
as a man ndcs on whom the world’s cares sit bghtly Seen 
by the hght of the moon, the stars, the oil lamps that 
creaked fretfully the length of the Canongate, he showed a square, 
big-headed, well-kmt fellow , and his dothes were London-made 
“ Damme, what a mght! " he muttered, as the keen wind blew 
through him and about “ For an east wind and a raw air, commend 
me to this same capital of Scotland '* 

He rode awhile m silence, then talked again to the shm-footed 
beast he rode, the while he patted her sleek mane 

“ Yet the women are soft^ than their chmate, eh, dear lass ? ’’ 
he muttered to the mare " And if I love not Mistress Lang as weU 
as I've loved others—well, she must serve to pass the time till I get 
marching orders from the sour old lord, my unde " 

The moon came forth more boldly, and showed the man’s face m 
a dearer light Deep hnes there were about the eyes and mouth— 
hnes chiselled by a hfe of pleasure, yet promismg a brave spint under 
all Perhaps tlie moon knew—the moon, whose woman’s cunosity 
has taught her such queer, pzymg habits at times when all true ladies 
are abed—^perhaps the moon knew what there was of good and bad 
m Maurice St Quain He had loved lightly, and left sad hearts 
behmd him, he had fought one dud at least m the course of each 
amour, and love and fight between them had marked him, yet withal 
he held a certain reverence for women in the abstract, which no woman 
m the flesh had yet found power to wake 

And now he was journeying, under the hght of this same moon 
that knew him, toward the village far away yonder at the foot of the 
low hdls, where one he liked, and loved not, waited for him 

He xode far out from the smoky lamp>s of the town, and was n^ir- 
ing a small and lonesome loch that lay on the left-hand of his road, 
when a figure, bent and doaked, stepped out mto the moonht road. 
A hand was laid upon his bndle, and at the moment a wild blast of 

* 333 
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wind swept back the cloak, zeveahng a woman’s face— old, worn and 
wnnkled beyond bdief For a full moment ^e stood there, saying 
no word, but lookup at his face, his wearing-gear, the appcnntments 
of his horse. Nor did he break the silence, this figure, coming from 
the dreary mght, seemed rather a spint’s than a woman’s, and tune 
and place alike combined to overlay the man’s undoubted courage 
" Aye, the Lord is guid,” murmured the old woman at last 
” Didna I pray for sic a callant to come nding by the loch-side ? ” 

“ What is it, mother ? ” asked St Quam, finding his voice again 
" I sent up many a prayer, an’ ye have come ” 

St Quain laughed—laughed as the Scots themselves are wont to 
do, with hardship and a sound of dryness m the throat. *’ ’Tis the 
first time, to my knowledge, that I have come m answer to any 
woman’s prayer, unless she chanced to be young and buxom. Come, 
mother, can I serve you ? And if so, how ? For time is pressmg 
with me ” 

“ An’ isna time pressing wi’ the bonme baun—the bit la^e 1 
nursed on my am knee ? There’s a tryst for ye the mcht, an’ ye'll 
no fail to keep it ” 

*' A tryst ? Why, yes , but how should you know of it ? ” 

Agam she eyed him for awhile m silence, then, ” Hie hour is ro 
Just one for yon kind o’ love,” said she " There’s Death will be 3 
groomsman if ye winna come wi’ me ” 

Maunce St. Quam began to shiver, what with the wmd that chilled 
his body and thia queer speech that chilled his soul 
” WTiat would you ? ” he said 

“ Ye maun let me hold your bndle an' nnde ye to the muckle 
house above the loch ”—pomtmg a shiivellod finger, as she spoke, 
across the moonht lake " Ye maun ask naething as to aething, for 
there’s httle time, Tm thinkmg, if the lassie’s to be kept from out a 
bndal shroud ” 

Slowly it was borne in upon him that there was a life to be saved 
—a young girl's life Not all the mght wind could frost his chivalry , 
not all the love trysts m the world could turn him from a dear errand 
of mercy such as this 

” I’ll go with you,” he said 

The woman dutched his bndle, muttered a blessing, so it seemed, 
and strode off along a grass-grown bndle-track with the step of one 
who had fewer years to carry Down by the loch-side they went. 
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with a mist of spray m their faces; up the further side of the steep 
they Journeyed, and m at a rude gateway The moon shone fair 
upon a rugged, loose-built house, and from an upper chamber came 
the hght of many candles 

'' Get ye doon,“ murmured the old nurse “ I'll lead your beastie 
to the stable, if ye'll bide a wee " 

He waited, as if under orders from his supenor officer; and the 
wind shnlled about the walls, and the waters of the loch went lap- 
pmg, lapping up the reedy beach 

" Come wi' me," the same voice murmured at his ear, while ;^t 
he was m the midst of wonder and of vague afinght 

He followed her across the courtyard, and up a flight of steps, and 
into a great haU And now, for the first time, he ventured to draw 
breath Without, there was the wmd, the moonhght and the 
witchery, within, all seem^ to have a usual air about it—the air 
of a house whose master is well-found in this world's goods A man¬ 
servant was putting logs upon the great fire on the hearth-place, 
a hound, long-nosed, long-bodied, dozed beside the blaze, the very 
nurse herself, who had ^own as some weird creature of the mght, 
grew to the hkeness of a woman as she doffed her cloak She crossed 
to the board that held the middle of the floor, and pour^ a goblet of 
wme, and brought it to the strangely bidden guest 

“ And, ay, she's bonme," she murmured, with a sort of hard 
encouragement. " Ye needna look as if 'twere pam an' gnef to save 
the lassie’s hfe " 

St Quain gulped down his wine, and felt the red of it go tingling 
through him The old nurse watched him cunously, and something 
hke a smile was on her face as she noted once again the big 
ccnnehness, the air of consequence, that hung about this English¬ 
man 

" My lady waits ye, and the meemster,” she said 
He could make nothmg of it Who was my lady ? And the 
mimster—surely he would not be there unless the maid were on the 
point of death, and if she were so near the end, what service could 
a stranger render her ? The house, moreover, did not seem like one 
that entertamed old Death as visitor, for sovmg-moi, with cardess 
faces, free from any trace of woe, were moving m and out of the gnm 
hall, making ready against supper-time Again, what did it mean, 
he asked himself. 






A MIDNIGHT BRIDAL 625 


*' Perchance there is a snpper-party/* he said, with sudden inspixar 
tion, " and a guest has failed you ? 

The old nurse was plucking at his sleeve impatiently. ** There'O 
be one guest o' the twa come into hall the mcht," she muttered. *' One 
o' the twu—and the other's death, I'm teUing ye " 

" Oh, ay You would be thirteen at the table, and you sought 
one more to break the ill-luck ? ” 

" 1 ken httle o' your English havenngs Thirteen ? Why for no 
should thirteen sit down to meat ? Come ye wi’ me, laddie, for we’re 
ower near the strike o’ twelve to stand here talking o' matters that 
only a Scot may ken " 

He followed her, with quickened breath They mounted a broad 
stair of oak, and crossed a landing hung round about with trophies 
of the chase and battle-field The old nurse pointed to a rusty pike, 
and chuckled gnmly 

" That came fro’ Bannockburn,” she said , “ and now it seems we 
have to beg fro' an Enghsh callant what once we took I could weel 
wish ye’d been cradled north o' the Border, but ’tis as God wills ” 

St Quam smiled qmetly at the race-hatred which slumbered still 
—not knowing that this same race-hatred was to wear a graver aspect 
for him soon 

The nurse flung open a door on the nght-hand, and St Q'lain 
found himself m a well-lighted parlour A spinet stood at the far 
end, and round the hearth was grouped a company of three The 
first, a lean greybeard, habited m black, was talking to a stately 
matron, the third member of the group sat on the other side the 
hearth, and twmed and untwined her white Lagers restlessly 

AU the gallantry m Maunce St Quam, all the tenderness and 
passion, came headlong to the front as he looked at that third figure 
There was witchery in the pale face, he had known no other hke her, 
though he had wandered through mahy countries with an eye wide 
open for such matters The old nurse could have taught him words 
with which to clothe his thoughts, had she been mmded—soft, northern 
words that Southrons have no knowledge of. But the nurse was 
glancing at him eagerly, and from her look it seemed that hfe and 
death bung m the balance 

As for St Quam, he stood and bowed above his tnm, three-cornered 
hat, and felt the eenness steal back upon him Without, the wmd 
howled unweaned. and light spite of ram came tapping like so many 
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fingers at the windows, withm, he saw four people—strangers until 
now—^all eyeing him with a regard half eager, half nustrustfoL 

" My prayer went bonnily, my lady," the old nurse said. " 1 
met hun on the road doon by the loch, an', tho* he's Southron, he's 
no that ill to look at " 

My lady checked her " Your errand here must seem a strange 
one. Sir," ^e said " It will seem stranger when you hear the nature 
of It" 

He scarcely heard her, for his glance was on the lassie seated at 
the far side of the hearth, and he was thinking how gladly he would 
have journeyed half through England to wm a sight of her And ^e, 
for her part, was regarding him with a look he could not understand, 
a warm colour, as of pleasure, had nsen to her face, and it seemed 
not possible that she should be the victim of a fatal malady 

" Your name, sir, is-? " went on my lady 

" St Quam, at your service " 

" A gentleman of quahty, if I mistake not ? " 

" Nephew to Lord St Quain," he answered dnly This cool, qmet 
questiomng, as if he were a malefactor m the dock, was httle to his 
taste, better, he thought, the wildness and glamour of the scene 
without 

“ Then, sir, I must ask your patience while I tell you how it comes 
that we entertain a guest so unexpected—and so welcome," she added, 
with a cold pohten^ that was almost insolence 

She motioned him to be seated, but he would not He felt a 
strange repulsion from this lady who craved a favour, and received 
it, as if the world were made to do her service And yet, as he looked 
at the lassie once agam—and found her eyes still resting on him, with 
their pitiful, half-pleading look—^he could not nurse his anger. 

" We are the Lockerbies of Loch," went on my lady, with the air 
of one who has said enough to compel both homage and surprise 
St Quain, mdeed, felt no httle surpnse, for the Lodcerbies were 
famed for their poverty, their pnde, and the beauty of their women. 
He understood now my lady's bearing, and resented it not at all, 
for na*Lockerbie that he had heard or read of had thought to find his 
equal. 

"lam honoured by any summons from Lady Lockerbie." he said. 
My lady glanced shrewdly at him , it seemed she hked his qmck 
addziKS, and hked the fa^on of his face and figure. 
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" There is a curse upon our house/* she went on, with a note of 
fear beneath her coldness 
** I have heard of it ’* 

** Who has not ? You know the danger, then, that overhangs 
our daughters ? ” 

In a flash he saw the meaning of it all, and his first sense was one 
of wonder that an old superstition could (he so hard Was it not 
the year of grace 1750 ? And could it be that four folk gathered 
h^ together—one a mimster, the others women of pluck and sense 
—^were following this Jack-o’-Lanthom legend with imphat faith ? 
He caught the mimster's eye, and the man of prayer began to shift 
his feet uneasily 

** Such matters are idle , they are snares of Behai,” he said; " yet 
the curse has never failed through three long centunes '* 

** Legend and history bear out your tale, sir,** said St. Quain, and 
he paus^ m doubt 

The pause was broken by a sudden, eager cry from the lassie who 
was the head and fount of ^ this trouble 

*' It IS idle, sir,” she said, with a swift glance at St Quam ” Scote 
lassies do not die of legends, and so I tell them ** 

Yet under her gaiety, too, there was a note of fear And und^'r 
her gaiety, hkewise, there was a something that told St Quam tlte 
truth he hungered for M 3 ^tery or no—hasty wedlock or no—it was 
plain that m her dcmal of the need there was a confession that he had 
already found some place m her regard 

My lady came and laid a hand on the girl's shoulder , and all her 
pnde was gone ” Janet,” she said tenderly ” I have but you, and 
the curse is stronger than we are ” 

** But, mother, you are asking ”—^the colour swept across her face 
and left it pale again—” you are asking this gentleman to—to give 
his life for mme ” 

'* What foUy, child ! ” 

” He will be bound to me—to me, whom he did not know a half- 
hour "What will his hfe be worth to him afterwards ? ** 

It was St Quam who spoke now " My hfe wiU be worth httle 
to me if I lose you,” he said 

And the old nurse, standing in the shadows, rubbed her lean hands 
together. Southron or no, he spoke as women hke to hear a lover 
speak. 
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There was an awkward silence, broken on the sudden a deep 
whirr from the oght-day clock that stood beside the hearth All 
turned to the dial-face. all listened while the ten strokes were struck, 
sonorous and dehberate The girl herself began to tremble, for the 
legends of her race were strong on her, and two more hours might 
see her wedded to a gnmmer bndegroom than St Quain 

Haste ye, haste ye," crooned the old nurse " It's gey ill to play 
wi' time as 3 re are domg " 

The minister was grey of face, and now and then he muttered a 
prayer «And then there came a wailing from without, as li in answer 
to the deep voice of the clock—a wailing that drifted round the court¬ 
yard, and down the slope, and across the lapping waters of the loch 

" Cannot ye hear > " the old nurse cned 

" It IS the wmd—the wind, woman," said the minister fretfully. 

" Oh, an* It's the wmd, say ye ? Well, I've heard it twice m a 
long hfe, an’ I dinna hke its voice " She looked at her young mistress 
" For the love of heaven, deane, save yoursel’," she said 

St Quain could scarce remember afterwards what chanced. He 
was aware of wind and ram agamst the wmdow panes, of the loud 
ticking of the clock, of Janet's hand m his He recalled vaguely 
that the mimster had talked and prayed above them, and that his 
heart beat high as he named the girl his wife But what he did 
remember in after years was the great sob of rdief that came from 
Lady Lockerbie , it was plain that she looked on her daughter as one 
returned almost from the grave Nor was this faith m an old legend 
so strange as at another hour and place it might have shown. This 
house by the lone loch was one that harboured ghosts, if ever a house 
did, and legends might well find lodging-place m every cranny of 
the walls 

Wlien next he felt himself awake. Lady Lockerbie's voice wes m 
his ears, and the pnde that was almost insult had come back to it 

" We owe you more of explanation than we have given," she said, 
taking him aside " Why, you will ask, kncwmg as we did the danger 
that hung over us, why did we leave aU to the chance of the last 
moment ? " 

St Quam’s air was full of qmet gaiety ** 1 ask for no explana¬ 
tion,” he said " I have won your daughter, and I count it the 
happiest evemng of my hfe " 

"Yet you will wond^ by and by, and I must tdl you. My 
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daughter was to have been mamed this morning to an (dd lover of 
hen; everything was m readmess, and he—^he was killed in a duel 
3 ^tenught The news reached ns at daybreak, and we have spent 
the day m fear so homble that you could not credit it ** 

“ There was a Fate in it,’* said St Quam—and, indeed, he felt as 
mudi, and if 1 bnng your daughter one-half the happiness I have 


” Our pnde must suffer,” put in my lady, ** the Lockerbies have 
never yet needed to go abroad in search of an alliance—^to seek it m 
the pubhc road I fear, sir, your thoughts of us must be something 
of the strangest ” 

He bit his lip, then smothered down his own sense of pnde *' My 
thoughts toward 3 rou are of grabtude,” he said—” and surely the St 

Quains are not of such indifferent blood-” 

” In England the name is a good one, so 1 beheve Yet our pnde 
is wounded, sir, to have humed you mto a bndal in this fashion —And 
yet, agam, we owe you grabtude Pray lead my daughter to the 
hall, there is supper waitmg for us there ” 

Flam as was my lady's attitude—of grabtude all chilled by Scotb^ 
pnde—^her daughter's was different altogether Half-shy she was, not 
knowing how this tnm-bmlt gallant felt toward her; but the pressur 
of her hand upon his aim was fnendly, warm, confiding almost 

” I shall love wild mghts henceforward,” he whispered m her ear 
** The wmd and the ram have brought me—you I " 

It seemed that she had suffered from deep feehng long repressed, 
for on the sudden she looked him in the fare, and let a dangerous 
hght come mto her grey eyes ” I was to ‘lave mamed Bruce of 
Mmrtown," she murmured, ” and, oh, how I hated him. Better have 
died, I thmk, than go through Ufe with him ” 

St Quain laughed low and happily. '* And I ? ” he said ** Am 
I a better mate than Death ? " 

” You saved my hfe, and you saved me from Bruce of Mmrtown 
Am I hke to forget such services ? " 

They were m the hall by this tune, and the minister was bowing 
Lady Lockerbie mto her chair Very handsome my lady looked, and 
rtiiii as the mght wmd that raved about the house, and she glanced 
at St Quam with a cunous distaste Not that her coldness troubled 
him, the girl beside him was his wife, and he had known no other 
hke her m the world. This supper-party nught, mdeed, have dashed 
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a bndegroom's spints, had he been made of softer stuff, the wildness 
of the mght, the urgency, the curse that seemed to be on the wind's 
hps as it humed by—these were no usual forerunners of a bndal 
tnp Yet St Quain hfted his glass and drank a m^ure—pledgu^ 
his lady with his ey^—as gaily as if all were orderly and well-omened 
" ^^y should such a destmy as ours hang over us ? ” the girl 
murmured The fear, suspense and shame that she had undeigone 
lay heavy still upon her, and she diivered as she spoke 

“ The legend sa}^, if I remember nghtly, it was because some 
long-dead Lockerbie did bitter wrong to his neighbour's daughter " 

" You know our story well, it seems " 

" I have hved much m Scotland, and its tales are dear to me ” 

“ Yet where is the justice of it ? All this was centimes ago, and 
I-» 

" And you have pnde and all the other legaaes to bear He did 
grievous wrong to this girl, did he not—your ancestor ^ And she 
drowned herself upon her eighteenth birthday, and the mother came 
to him as he sat in the hall, and cursed him, saying that no maid 
of his should pass her eighteenth year ” 

She nodded gravely, and turned to shudder at the wind-beats that 
rocked the very walls " And we have escaped—all but two of our 
race—by makmg maidens wives before they reached the fatal age ” 

“ And I have reason only to bless the old-time story Why, 
Scotland never saw bnde so bonme as mine, and one day—when, 
Janet ?—she may learn to love me " 

“ I am to be taught—and the master, so it seems, is clever at his 
work,” she murmured 

Lady Lockerbie frowned at them from her seat at the table-head 
“ Mr St Quain,” she said, m measured tones, ” 1 must offer you a 
lodging for the mght To-morrow, if it smts you, I should wish you 
to nde mto England, to warn your friends of this alhance, and to 
make all preparations for a second mamage in due form ” 

St Quam laughed outright The wme and the witchery and the 
sweetness of it all had got mto his blood “ 1 ask for no second 
mamage,” he said ” Happmess is happmess—^and I have found it 
here to-mght ” 

The minister looked soberly over his glass of wme He was 
oppressed by the irregulanty of it all, and by the bndegroom's levity. 
And Lady l^kerbie looked coldly at her son-in-law. 
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** 1 think." she said. " that happiness has very httle to do with 
this matter We are an old race, sir—mdeed. you cmne of an old 
race yourself, so far as England goes—and I should wish to treat with 

your father as to settlements, and- 

St Quam felt a dull pain at his heart He had loved his father 
wen " My father died.” he said gravdy. " four years ago—at 
Culloden " 

Had he unsheathed his sword at the supper-table, the effect of this 
quiet speech could not have been more dire 

" Died at Culloden ? " echoed Lady Lockerbie, clutching the table 
with restless fingers " On which side. sir. did he fight ? " 

*' Why. for the King " 

“ The King ? Which Kmg—our own Stuart, or the Usurper ? " 

" For King George We have been loyal subjects always " 

The minister began to mutter vaguely to himself He knew not 
what might follow this rash confession of St Quain’s 

" Loyalty, sir ? " cned my lady, in a voice of bitter scorn " We 
Lockerbies do not play with words, as you would seem to do I lost 
my husband at Culloden—and your father fought against him, so it 
seems " 

" I can but regret," said St Quam slowly “ Yet it would be ^ 
poor thing, surely, for the children to chensh ennuty because ll» ‘ 
fathers were brave men and fought for different causes " 

" It takes aU nghts from you, so far as my daughter is concerned." 
St Quam felt the girl on his nght hand move closer to him, with 
a sort of instmctive denial 

" You have saved her hfe, sir," went on my lady, m the same 
cold, even tones; “ you have done us a service, and we thank you for 
It—^but you must never have speech or sight of her again " 

It was St Quam's turn now He rc^ to his full height, and Janet, 
looking up at him, could not keep back that glow of pnde and tender- 
less which had swept over her at his first coming 

" Lady Lockerbie," he said, " I have won my wife, and I shall 
take her home with me as soon as she has made her preparations I 
care httle for Kmg George or Charhe Stuart—^but I love ^ as I never 
thought that a man could love a woman " 

" You do not understand," put m my lady " Culloden was 
worse than Flodden even. the memoiy of it is wi^ us day and night. 
We haU you English folk." 
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** Janet/’ said St Quam, and he laughed as he turned to the girl 
—** Janet, what say you ? Granted I was unhappy m my English 
birth—and, faith, I had httle choice about the matter!—are yon 
wiUing to fare out with me and trust to my sword-arm and my 
honour ? ” 

The Lockerbie pnde took diverse forms, and my lady had no 
exclusive share in it The girl rose, too, and put a warm hand mto 
her lover’s “ I will go witii you,” she said, ” and—I ^all go fear¬ 
lessly ” 

Again there was a troubled silence, broken this time by a loud 
ratthng at the door 

” Tlie wind, my lady,” murmured the grey mimster, who seemed 
more uneasy than the rest 

” Open, open i ” came a shout from the other »de of the 
door 

” God help us, ’tis Bruce’s voice I ’* murmured Lady Lockerbie 
" Bruce—and we thought him dead ! ” 

“ The mcht is full of the wee bit ghosties,” murmured the old 
nurse, standing behind her lady’s chair ” He, too, I’m thmking, 
couldna rest quiet i’ his qmet bed, while the £nghsh-bom stepped 
mto his dead shoon ” 

Again the girl moved nearer to St Quam, and shpped her hand 
mto his own under cover of the board ” It is Bruce's voice,” slie 
whispered ” Bruce of Muirtown, and I fear him so I ” 

” Fear him, with me beside you ? ” 

” Yes, for he has loved me since I was a child Oh, he’s not bad, 
not bad at all I But he is fierce, and I do not love him, and—and I 
would this trouble had not been brought on you ” 

St Quain’s heart leaped high Her last thought was for him, 
despite her own dread of Bruce, the pressure of her hand was sure 
and wifely 

” See, child,” he whispered, ” do you love me ? May I act as if 
you were my wife m truth as weU as m the letter ? ” 

The pressure of her hand alone rephed, and then the sound of 
knocldng at the door grew louder, unmistakable The old nurse went 
to open, and let m a storm of wmd and ram that half-blmded tiiose 
within And when at last their eyes grew clearer, they saw a big 
fellow, with blue eyes and ram-wet hair of 3 ^ow, standing, like a 
stonn-spnte, his eyes fix^ upon my lady's daughter 
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“ 1 feared to be too late/* he cned " It wants but an hour to 
midnight, and-’* 

He paused, and clutched his heart as if m pam And now they 
noticed that his left arm was bandaged, and that a kerduef was 
wrapped about his brow 

** They—they said that you were dead,” my lady stammered 
” Say, Bruce of Mmrtown, is’t your ghost ? " 

** My ghost ? ” he echoed ” Nay, but *twas hke to be. I was 
wounded, and fell into a sort of trance through loss of blood. and 
when I woke there was a voice that called to me—^your voice, Janet— 
and I rode out through Uie storm *' 

A sudden pity fell upon them His eyes dwelt hungrily upon the 
girl, and it was clear that only love of her had given him strength to 
nde so far 

” She IS mamed already,” whispered my lady. 

He looked more hke a fiend than any fleshly man, as he paused 
to understand his misery ” Mamed ? To whom ? ” he thundered 
St Quam bowed quietly ” To me, sir, an hour agone,’* he said 
Bruce of Muirtown began to mutter like a man deranged; then 
asked the nunister if this were true 

*' They are fast as the Kirk can make them,” said the grey mau 
of peace 

Again there was a silence, then Bruce laughed harshly, and 
lifted a glass from the table, and flung the contents full m his rival’s 
face 

** We'll fight upon it, sir, and she diall be a widow before to¬ 
morrow breaks ” 

St Quain fdt a rush of shame come over him—shame, not for his 
wme-stained face, but for the weakness of this man who had challenged 
him to combat 

" I regret, sir." he stammered, wiping his cheeks and brow. ” that 
y ou are only strong enough to offer insult—not to atone for it ” 

Bruce of Muirtown turned his hungry e 3 res away—turned them 
from the lass he worshipped, and let them rest upon St Quain. 

” I am recovered,” he said, with a heavmess of voice that bdied 
him, “ I will fight you m the meadows by the loch to-mght ” 

” Nay, for 1 refuse,” St. Quam answer^ quietly. ** 1 do not fight 
with wounded m^ ” 

Janet, for her part, wondtfed at his sdf-command, for already 
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she had grown to love him, and no love-ndden woman doubts her 
lover's courage But Lady Lockerbie was of diffenmt mould, and 
her voice was cold as the raving wind without when she turned toward 
St Quam 

" In Scotland, sir, men answer insult with the sword," she said 
St Quam drew back, with something near to horror For the 
first time he understood this woman—^understood the depth of her 
prejudice and her pnde She had been g^ad to save her daughter's 
hfe, she was more glad to think that Bruce of Mmrtown had returned 
to cut the bndal-knot with one sharp stroke of his sword 

And yet the man was weak through loss of blood and long ndmg 
under rough skies How could he fight with him ? 

" 'Tis not the first tune we have daunted Englishmen," said 
Bruce, with a mocking laugh " See how he pales beneath the wme- 
stains—^and all because he sees a hand go down toward a sword-hilt " 
St Quam was mortal, though brave and tender-hearted " You 
fasten a quarrel on me," he said " Well and good—but these ladies 
should know nothing of it " 

" Ay, ay, they should, seeing that one of them is my promised 
wife And, gad, sir," he added, m a white heat of passion, " if you 
dally further. I’ll thrash you m their presence " 

St Quam could do no more He lifted his wife's hand and kissed 
It, he bowed, as a courtier might have done, to Lady Lockerbie 
" I am ready, sir, and the moon is fuU to-mght," he said 
The black-robed minister stepped forward " Gentlemen, gentle¬ 
men-" he began 

" It IS too late," said Bruce of Mmrtown 

" Too late," echoed St Quam, tummg, as he left the hall, to find 
his wife's eyes fixed on his, with a tenderness m them b^ond bdief 
" Yet think, sir," said the mimster, his hand on St Quain's arm. 
" A duel 15 at all tunes a godless enterprise, but when your adversary 
IS sick-” 

" True," said St Quam qmetly " In England we do not fight 
with such as Mr Bruce here, but it seems that m Scotland the matter 
shov^ far otherwise " 

" In Scotland men fight for a right cause, whether they be sick or 
well," said Lady Lockerbie sharply 

St Quam bowed low to her He was beginning to understand 
how pnde—Scottish pnde—^may oust all wommhood. 
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*' Yoa Will fight ? said Bruce of Muirtown eagerly, as he gulped 
down a measure of red wme 

" You leave me no option, sir,*' answered St Quam 
Together they went out into the wmdy mght, he and the man 
whose left arm earned bandages; and even now, amid the stress of 
weather and of feeling, he wondered that the prospect of sword-play 
could be so bracing to a wounded man 

** There will be none to watch us,” muttered Bruce ** The 
minister is pledged to peace, and we can scarcely ask the women-folk 
to act as seconds ” 

** Where is the ground ? ” said St Quam shortly 

*' Rather, what is your weapon ? You are the challenged party " 

" Swords,” said the other, after a scarce perceptible pause 
The clouds had left the moon by this time, and the wind was dymg 
mto fitful moans and gusts as they went out into the gnm court 3 rard 
and forward to the meadow-lands beyond From time to time Bruce 
baited in his walk, but always recovered and went forward with an 
air so hard and desperate that St Quam felt chilled and awestruck 
He could love and hate, this thwarted lover, and spared himself as 
httle, so it seemed, as he spared man or woman when his heart was 
set upon a matter 

They marked their ground, and once again St Quam drew back 
** You are lU, sir, and I am ashamed,” he said ” Will you not 
wait awhile, and send your fnend to me m proper form ? " 

** And let you snatch my w%fe from me ? I thmk not, sir Either 
you fight me now, or I have you kicked into the high road by the 
servmg-men ” 

St Quam drew his sword ” I am ready,” he said, m a voice as 
hard as Bruce’s own 

His enemy's attack was overwhelming at the first, Bruce, it was 
plam, distrusted his own sta 3 iing-power, and his onslaught, like him¬ 
self, was rash, impetuous, regardless of all laws St Quam, recovering 
after the first surprise, played a quiet, watchful blade, he made no 
effort of any sort to thrust, but pamed each wild stroke with a studied 
ease that brought the other’s blood to fever pitch 

Time after *imA Bruce strove to beat the other down, and then 
a mist came before his eyes, and after that he felt his sword go up, 
and up, and up, toward the blue-grey moon, and a heavmess, as of 
death, came over him 
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He awoke to find St Quam bending oyer him—^bending over him 
with a strange, almost womanish, sohatude 

** You fought—you fought well, sir,'* murmured Bruce. 

But shame was strong upon St Quain True, he had striven to 
avoid the combat, yet it was temble to fight, as he had done, with 
one so weak 

" Can you stand ? *' he said “ If so. I'll help you to the house; 
your bandages have shpped, and the blood is trickling ” 

Where did you pnck me ? " said Bruce of Mmrtown faintly 
“ Pnck you ? Nowhere I robbed you of your sword, and then 
you fell mto a swoon I am Enghsh, sir, but I am not tiie covi^ud 
you would wish ” 

Bruce rose stiffly from the wet, moon-bnght grass, and passed a 
hand across his brow “ I played the bully awhile smce," he stam¬ 
mered , “ I raved and swore, and challenged you to fight, but then 
—God help me, I had l(»t a wife ” 

St Quain would hsten to no more He hnked his arm in Bruce’s. 
'* And I have gamed one," he said softly " Surely, sir, you will 
grant feehngs to us English, though we're of a different race ” 

Dizzy as he was, sick of heart and brain and fortune, Bruce could 
not but wann to the manhness, the straightforward wish to give and 
take which marked h^ nval's manner It was his turn now to feel 
shame , and, in love or war, in pnde or shame, it had never been his 
way to do anything by halves 

" St Quain," he said, stammenng even as he spoke for weakness* 
sake, " you are a man—and I regret that insult more than any other 
deed of my wild hfe ” 

" Then qmt regrets, for I have forgotten all Good God, does not 
Janet make a good excuse for any folly I " 

They had reached the door by this time, and Bruce of Muirtown 
leaned a heavy hand upon his arm 

" And the girl," he muttered " Will she go with you, do you 
think ? " 

" Yes, though her mother says she shall not " 

"IfUid why ? " 

" 1 named Culloden m her hearing, and she learned that my father 
had fought upon the Enghsh side " 

Despite his weakness, despite his old sense of loss and his new 
sense of repentance, Bmce laughed aloud. " Even for a Scot, she 
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dwdls too much upon CuUoden,” he said ** You had better have 
robbed her plate-chest than mention what you did The serving-folk 
are of a hke mmd, too, you'U have trouble, if you wish to take your 
bnde " 

" I’ll take her, if all Scotland says I shall not ” 

Like most wildings, Bruce of Muirtown had a heart He had 
shown it once to-mght, when he could find room for honest admira- 
tum of a nval—a nval who had robbed hun of a mistress, and who 
had given him back a forfeit hfe 

St Quain," he said, still standing on the wmd side of the oaken 
door, ” I'll play no dog-m-the-manger part. She’s yours, and you 
shall win her yet ” 

They passed into the hall, where Lady Lockerbie was seated alone 
m front of the great fire She looked up eagerly as they came in, 
and her face was white as Bruce's own, soon as she saw them standmg 
there—St Quain m health, his adversaxy leaning heavily on his arm 
You—^you are hurt, Bruce," she stammered 
" No," he said, “ except so far as I was hurt before Mr St 
Quain has worsted me, and given me my hfe 1 hope that he will 
count me his fnend henceforward " 

My lady rose There was a sort of madness in her face—thi 
madness of long hatred indulged in overmuch She seemed to gam 
stature and in coldness 

“ His father fought against my husband," she said " He is 
English , he can be nothing to any Lockerbie ’’ 

" He chances to be husband to a Lock»»ibie," put in St Quam 
dniy, "and he means to claim his nght ’’ 

Taller yet she seemed to grow, and her grey eyes deepened, and 
her voice, no longer cold, was full of passion 

" My daughter is in safety, sir She would have followed you, 
to mtemipt this duel which has ended so unhappily , but I prevented 
.t" 

" I will find her," said St Quain doggedly. " if I spend a twelve- 
month in the search " 

" And I will help you,” put m Bruce of Muirtown 
My lady looked from one to the other " What is this talk of 
fnendhness, Bruce ? This stranger has robbed you—robbed you " 

" Nay, it IS I who would have robb^ him , and 1, no less than 
Janet, owe my life to him " 

VOL. IX S 
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Obe 3 ning a sudden impulse, Bruce took my lady to one side and 
talked to her St Quain could hear nothmg of what passed; but he 
guessed that his own cause was being pleaded by one who had so 
lately wished to kill him And by and by Lady Lockerbie returned, 
and held her hand out with some show of warmth 

** I cannot pretend to welcome the match," she said, " but I am 
old, and weary, and I cannot but see that hves may well be rumed 
Will you—^will you treat her well ? " 

voice broke at the last. and St Quain saw down mto the 
tenderness that lay beneath her pnde 

" I will treat her well," he answered huskily 
My lady turned to a manservant who stood by the door " Prepare 
the bndal chamber," she said 

And St Quam looked out upon the lodi, the moonhght, and the 
peaceful sky And only the whimpenng wmd was left to recall the 
storm that had brought a wife to him. 
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ESCAPE 

I 

T he lamps now made the wet pavemoits dull gleammg shallows, 
with pools of darkness, the clouds raced across a dun and 
sodden sky Now and agam, a gust rising m ^ptioim fury 
came, shaking the heavy-headed roses, and drenched annuals m the 
httle suburban gardens Warm as the mght was, the curtains at No. 
5 Elm Row, known otherwise as the Beeches, were drawn, the wmdows 
shut Two men sat in the study at the back of the house, the hour 
was late One shght, ^im-faced, clear-eyed, smoking qmetly, a 
whisky-and-soda by his side , the other smaller, ordinary of feature, 
yet good-looking until you studied his weak mouth and heavy dun 
and furtive eyes Clever with the devemess which counts itself as 
nothing if it does not overreach others 

" Martin, 1 have said all I mean to say " The elder man sf''>le 
smoothly '* Does it enter your head that I am far too good for you, 
but for your father’s sake I let you go free Here are one hundred 
pounds in notes, and a httle gold Take them I ” 

“ As final, Gl 3 mne ? ” asked Martm sharply 
" As final Use them, start with them as you choose I have had 
enough of you ” 

The man called Martin leant forward 

’* No one but you knows,” he said " 1 could replace this borrowed 
money in a month—this slump is only a flash, and you know it Give 
me a chance until the speaal settlements of the shares I gambled in 
It was only borrowing " 

” Borrowing which you have done before No, Dick Martm It's 
over My firm has done with you You had every chance The 
books are here You see what I must replace and pay. I have one 
thousand pounds to do it with Here is my bureau Now take your 
money There is an early tram You have youth, brains—too many. 
One hundred pounds I say I have dealt lemently with you.” 

339 
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The younger man leant back, gnawing his fingers A sinister 
light m his narrow eyes—youth, brain»—one hundred pounds He 
who kept a motor, lunched at the Savoy and the Carlton, ruffled it 
as a nch man m this great London, to be hounded out, flung on the 
world. And no one but James Glynne knew He drew a hissing 
breath If Glynne were gone, if he could have those books and save 
exposure— 

** I've told the servante you are leavmg early," said Glynne, " and 
now good-bye ” 

" You’ll expose me ? " gasped the other 

" I must, I have no dimce," said Glynne coldly " You are not 
fit for decent company, Martin Now go " 

He stood up, looking on the mantebhelf for his tobacco A heavy 
dagger, a trophy from Tapa, inlaid and beautiful, lay on the table. 
Martm’s fingers fell on it—there was a swift movement, a dull sound, 
silently, coughing a httle. Glynne crumpled up, shpped to the floor- 
coughed agam and lay still, wide-eyed and very qmet 

Martm stood back stanng at what had been his partner He let 
the dagger be—^there was a httle blood oozing slowly No sound m 
the qmet house. 

How much was made of kiUmg t It had been so easy, so very 
easy He stooped to the still figure, nfling its pockets, taking the 
keys, he opened Glynne’s desk Yes, there were the notes, the books 
He put the former into his pockets, he took up the books they 
were not so easy, so he must pack them up He disarranged the room 
a httle, undid the wmdow catch, took Glynne's watch and cham, and 
smiled as he did so His bram was worlang so clearly that its power 
almost hurt him 

What fools men were who were caught—^who neglected details 
with the still thing bdund them. He wrote a note 

" Dear James—I am off by early tram to B, as per 3 rour arrange¬ 
ment Shall be back Wed next Dme with me at old place Don't 
forget Stewart's instructions " R M " 

He was careful not to blot the note He put it m an oivelope 
and %U the time he hstened Then he gasped—^there was a spot on 
his shirt-cuff, red and damning Very qmckly he shpped from the 
room. The clock struck one He had seven hours' start There 
was a train at four to Euston, a dow, crawhng thing, which he would 
catch He would go to the sea, lose himself there Take a second 
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hat and coat. Oh, it was all so easy I He would walk to the next 
suburban station, shp in there St^thily he slipped to his room 
and opened his wardrobe He took a shirt and a suit of clothes, and 
changed, the white shirt with the stain was packed into his bag * 
he put on a cap, slouched and large, and a dark overcoat, he earned 
a parcel with another coat and a panama. Glynne wore glasses; he 
went for a pair 

But now the minutes flew There was a make-up box in his room, 
a hair dye With all the lights up he used it—^turning his fair hair 
brown and dark, domg it deftly, qmckly He pinned the note on his 
pmcushion, ruffled his bed, left his dress clothes, a second white 
shirt, in his room He attended to every detail What fools cnminals 
were 1 He would come back on Wednesday or Thursday, expressmg 
sorrow—surprise Take up his partnership, drive his car again It 
was all so easy The books I He had almost forgotten them , they 
made a bulge m his bag, but he stuffed them in The house was full 
of noise Was that Anne coming downstairs ? Would she go into 
the hbrary and see what was there ? With teeth bared, and gnnmng 
as a nervous dog, he stood in sick despair But it had been a gust 
of wind He stole noiselessly from his room, slipped into the dark 
hall, and out Down the garden path, not so easily now, the great 
dun world was so big and cool Steps heavy, slow, on the pavtanrnt 
—a stohd poheeman coming his rounds Martin crouched behind 
a clump of tiny bushes What if the man should come m and see 
him ? He was bathed m sweat, his heart choked him 

Constable XX yawned as he came to the gate, cheked it to—it 
was open—and passed on Tramp, tramp Minutes were passing as 
he got slowly on 

Martin got up and came to the gate He smiled now Constable 
XX had found it open, it xmght help as they gathered evidence 

He was out on the shadow-haunted pavement, treadmg hghtly, 
gang faster and faster He would never get to the next station m 
time Down Kilnia Road, past green squares, each moment a lurking 
terror Another poheeman Martin slackened pace, turned before 
he reached the man, passmg away m the shadows, and then flew on. 
Edward Street at last He was thirty minutes too soon A shower 
came lashmg down, he stood in it, not danng to go into the station 
A nunble at last—a whistle There were two other travellers Martm 
dropped some moni^ with a cry. 
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** Get me my ticket—third—^will you ? ” he said, giving a sovereign 
to a sleepy workman " I've dropped half-a-crown " 

It saved him showmg his face at the office Off now, rumbling 
Londonwards, grey dawn steahng across the sky. He pulled his cap 
down, feanng the hght. 


II 

Euston came all too soon, with dawn breaking He went out, 
bag m hand, mto the qmet streets The sea 1 Yes, the sea was best. 

He had no pity for Glyime Glynne had been hard to him, miel, 
unjust He might have understood a rash speculation, not turn a 
man out of light mto outer darkness The milk carts were about 
now He passed through London unnoticed, a mere traveller carrying 
his bag Criminals were such fools they took cabs, gave themselves 
away A man on foot was lost m the vast aty So he walked on 
until the sordid large houses and dun, dirty squares gave way to 
shopland Which should it be ? Channg Cross, Victona, Paddington, 
Waterloo ? He would go down to Folkestone He chose Victona 

The waiting-room was almost deserted. He went m, lymg down on 
a sofa, for one man sprawled half asleep m a chair He turned his 
face away. Better to run no nsks And then a sudden qualm of 
fear and misgiving How could he come back ? They would ask 
him where he had been, they would wire to every branch of the 
busmess Staying with fnends ? He must produce the fnends 
The easiness of it all shpped from him Ihe dog Murder barked at 
his heels He lay easily no longer, but crouched on the sofa, a 
cnimnal fleeing from Justice. 

But certain—qmte certam—of escape, and with a thousand 
pounds to help him He smiled again more easily After all, it was 
better than being a branded thing with a bare one hundred. 

Ten mmutes later a man m a floppy hght overcoat and a panama 
hat, wearmg spectacles, came out for a cup of tea If they looked 
for any one, it would be for some one in a cap and dark coat The 
sleepy man went into the refreshment-room, where flanng hghts 
fought with the rosy mormng Martm saw him and shpped away, 
fitting out on a bench, apparently dozmg m the now filling station. 
It was his first touch of fear He got his tea later, gul ping down the 
hot, tasteless stuff A clock struck eight They knew by now 1 Wires 
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would flash, the pohce seek and hunt, but by that tune he would be 
at Folkestone, safe m some small lodging. iWd cla^ again. 

He sat m a comer of a third-class carnage, smoking, with bent 
head, thnUs of fear upon him He might have dyed his hair badly; 
there might be streaks in it He kept his back wedged agamst the 
dusty cushions Stations shpped by. The morning grew hotter. A 
mere travdler, lost in the crowd, he took breakfast at the railway. 
It was early yet to seek for lodgings He left his bag, a new one 
and as yet ummtialed, at the station, and went down to the sea, 
lettmg the mommg drag Then mto the busy town, and out along 
the streets with apartments in them He wanted a poor place, and 
found one, clean and small Here he gave his name as Ralph Meldon 
He haggled for terms, he was most anxious to know if he could 
have another room later, a fnend was coming to jom him He was 
discursive to the landlady They were from Austraha, he said, coming 
to see England , had come to Folkestone for a week or so. 

He sat down behind the lace curtains with a sense of secunty 
Who could trace him here ? He was not feehng well, he had a cold, 
he said Mrs Simmons got him a chop—a greasy, sodden thing— 
and some porter She was too willing to housekeep His bedroom 
was upstairs He went up there after lunch There was a key 
the windows had clean lace curtains He turned the key crisply 
and sat down to open his bag The books, heavy and thick, lay 
among his scanty clothes He tore the pages out, and burned them 
in the paper-decked grate—slowly, so as not to make too great a 
smoke The covers were too stiff to bum He cut them up mto 
stnps which could be dropped But the grate now was full of charred, 
hot paper 

The woman would wonder, perhaps suspect He gathered them 
all out, tying the charred pieces up m a newspaper They, too, must 
be lost He replaced the crimson frihs and washed his blackened 
hands New clothes he must get them—lose all these. He looked 
down at his shirt, and sprang up *' James Gl 3 mne written neatly 
on the front, the wash had got mixed up Off in a mmute, changed 
wildly for one of his own, which was not marked And what to do 
with this ? He ht a match, holding the shirt over it until the words 
were burnt away, he trembled and shook as he did so. 

He had brought one suit of clothes, his name was in it He 
ripped it out, burnt it too. Socks—^they were marked At last they 
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were all free of hi9 name or Gl3mne’9 The hot afternoon drowsed 
across the world, and he sat a>ld and shivenng m his bedroom. 

HI 

His coat hung behind the door, the dark one he had started with. 
No name m it, but—why should he have two coats ? He stuffed it 
mto his bag, and locked the bag and stood up, sweating now, glancing 
down at the quiet road But every hour counted When his beard 
grew no one could tell him They would never look m a big watering- 
place He had forgotten nothmg, nothmg 

The evemng waned A thundenng knock at his door brought 
him, panting, from a doze Who was there ? Who .— 

“ Yer tea, ar "—from Mrs Simmons 

Sloppy tea on a japanned tray, melting, strong butter; a loaf 
of bread, a shce of stnngy, pink ham on a thick plate He drank 
the tea, but could not eat 

Mrs Simmons was sympathetic. 

It was his chest, he said hghtly He had, worse luck, to grow a 
beard He would go out for a letter now Then a sudden fresh fear 
The beard would sprout yellow, betray his brown hair 

He locked his bedroom door He had parcels of burnt paper m 
his pocket Down the streets of httle houses and mto the town He 
wanted more clothes There was an outfitter's, he went m—shirts, 
socks, bought prodigaUy 

The shopman looked at him critically Martm stepped back. 
These notes might be numbered He must change them, get away, 
but change them first He went out, parcel m his hands, breathmg 
hard 

Down to the ^ore—^the tide was lappmg m There were people 
everywhere, he strode along, cursmg the heavy parcel, until he 
came to comparative quiet Then the httle parcels fell on a gurgling, 
quiet sea, they would soak, sink before morning Shull voices 
behmd him roused him 

“ Gladys, Herbert, the man is floatmg paper boats 1 ** A rush 
of barelegged children to watch the boats. One opened, the scraps 
of dtarred papers fell on the sunht waters, dancing across them. 

What foony boats 1" said tiie prattling voice. ** Just burnt 
papers.*' 
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Fear I The fear he could not put away as he went back These 
children would talk; people would wondo*, and perhaps inquire. 
The sht covers were dropped in nooks and crannies on the beach 
before he went upwards to the Leas, crowded even in July He was 
safe there But never quiet Into the town again He bought some 
studs, and changed another note, some hnks m another shop He 
had plenty of gold now He snatched food m a cheap hotel, and read 
an evemng paper 

The hnes he had expected were black before hun “ Awful murder 
m the suburbs Mr James Glynne stabbed The pohce suspect 
robbery Mr Glynne's partner, Mr Martin, away on business, address 
not known Watch and cham missing Bureau nfled and open 

Watch and chain t Martin turned sickly green. They were m 
his bag 

He left his dinner, sped back to his lodgings, and on the way sent 
himself a telegram These were the httle things that fools forgot 

It came ten minutes after he got in Half of it was used to hght 
a pipe, the other hall left on the table for Mrs Simmons to see 

“ Sorry can't get away to-morrow—^Tim " 

Sleep cunously came to him He had done eveiything. He was 
lost down here But he stayed in bed next day, and felt the stubble 
grow on his chin—already his spruce good looks were gone The 
papers revelled in the crime—some burglar—the window was left 
open They had a clue 

Martin laughed If his beard would but grow he would shp to 
France and away 

He lay m hu room again, complaining of headache, and then 
went out. Half-way to tlie beadi he took hts handkerchief out. Oh, 
was he mad—^mad His name was on the comer After all he bad 
forgotten something He might have dropped it any minute Had 
he done so ? He stood clasping his hot head, trying to remember. 

The watch burned in his pocket He shpped away along the 
beach, on with the handkerchief clasped tighUy in his hands, until 
he was alone, to watch it bum But madness—madness—clever as 
he was he had forgotten this simple thing There might be another 
handkerchief m his room With fevered fingers he dug in the moist 
sand A fool would throw the watch into the sea He would bury 
it It sank at last into a deep hole. with a httle smoothmg over 
It might he there for ever. The blood-stained cuff went into another 
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hole But he humed home, postmg a post-card and letter on the 
way 

Up to his bedroom, searching wildly His other handkerchief 
was m his bag, the dammng name upon it He burnt it too. Out 
agam for a bottle of hair dye, going wanly to-mght, he was not 
altered yet Back, to darken the stubble on his chin and hp, growing 
fast now But m a day, two da 3 rs, he would be safe 


IV 

He ate a slab of cold atroaty sent up with lumps of yellow, soapy 
potatoes, and read the paper, taking it up easily A day or two now, 
and he could be away—Canada ? A man could hve well there, there 
were some shares he wanted to buy He would send money for them, 
give his address out there He ate and drank with appetite 

“ The murder at the Beeches Mr Lloyd, of the London and 
County Bank, came down to-day It appeared Mr Glynne had drawn 
a large sum m notes on the day of his death The bank hope they can 
trace all the numbers There is no news of Mr Martm ” Suspiaon 
is begmmng to fasten itself upon him He was not seen to leave the 
suburb Notice of the notes will be given now The porters at 
Grangedon saw a man with a bag—a man m a dark coat and cap pulled 
down He stopped, and he changed two notes here Fame m the 
qmet httle room , the paper flung down He would change no more 
He could not pay for his passage out He gnawed at his fingers agam, 
and sped out mto the mght 

A httle later he was back, and called Mrs Simmons. He showed 
her a portion of his wire 

“ Come at once to Chdtenham. Angela ill '* He must go there 
immediately—^in the morning—by the first train 

And at mght he could not sleep Children had dug upon the beach, 
the watch had been found All mght he saw the moist sand raised, 
caught the gleam of gold He stared m the httle glass m the early 
light ^ The stubble was thick on him and dark His eyes were hidden 
by smoked glasses Bag m hand, he went to the busy station. Who 
was that man there, stanng at him ? He humed away to the tram. 
Was that a detective there ? He changed at Redhill, and went across 
country—anywhere—^to some big town. Night saw him at Manchester 
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buying a new coat; he left the blue one m the tnuuo. Travelling on 
again Binnmgham 

He came to obscure lodgings, lay m terror m an attic-room. It 
was so easy, so easy, but fear dc^ged eadi draggmg hour The papers 
again—opened m tremblmg eagerness Nothing more He laughed 
his fears away After aU, it was so very easy to escape Some of his 
Jauntmess came back He went out into the smoky streets, and mto 
a restaurant The glass, which threw back the reflection of a com¬ 
mercial-looking man, with brown stubble on his dun and brown hair, 
laughed at the possibihty of recogmtion 

Dick Martm was lost He could go abroad The money would be 
changed there at some shop He could buy jewels, and then pawn 
them. He had not thought of that 

He started up with a laugh That could be done even m London, 
and he would be m France before they raised the hue and cry He 
would buy a wig—^red, for choice—and go up now, leaving his bag at 
a station—and—^his hand had waved as if in joy at his sudden plan— 
a ghtter caught his eye. The man who had forgotten nothing wore a 
peculiar old seal nng, known to all his fnends A barbaric thing, 
yellow topaz set m blood-stone and fnnged with diamonds His hand 
dropped to his side Had every one m the restaurant seen his gmltv 
start, the sudden hiding of his left hand ? Who was that man ovi'T 
there with dose-cropped bullet-head ? A detective, perhaps " A 
reward is offered for any information concerning Richard Martin 
Five feet mne inches, shght, blond hair, dean-shaven, last seen m 
dark overcoat and tweed cap, wears a cunous signet-rmg on left 
hand " 

In deadly fear he conjured the advertisement up. Stealthily and 
guiltily he shpped the nng mto his pocket and took the paper up 
“Strange discovery at Folkestone A httle girl, digging m the 
sands, has found a gold watch and chum It has been given to the 
pohee, and is beheved to have bdonged to the murdered Mr Glynne “ 
lliat was real, stanng at him So the sand had given up his secret 
Even now they nught have traced him. 

Ring m hand, he shpped through the crowded streets. He let it 
drop suddenly, walking qmckly on, and had not gone three paces before 
a c^d put it mto his hands He went to the foul, sullen canal, and 
saw It flash before it fell mto the water That was gone now He 
turned away 
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“ Oh, It was so easy *' Yet fear dogged him a httle, drove him 
north to Newcastle—back agam to Liverpool, a furtive, weary 
figure hiding m sordid lodgings, and yet stdl assured of his 
cleverness 

He took heart of grace in the huge shipping aty He would dare 
London and the diamontb His last change went on a new overcoat 
and a new smt of clothes He got mto the London express, planning 
the future, which was yet to be his, but with him now he earned a 
revolver A stohd, duU-lookmg man got in with him, a conversational 
man, who spoke of the m 3 rstenous murder 

It was a good chance of heanng the opimon of outsiders “ Some 
tramp," said Martin carelessly, leaning back 

" No " The man shook his head " Not at all It was the jumor 
partner Lord I they've as good as traced him now They can lay 
their hands on him when they want to " 

The carnage swayed before Martin's eyes—a blood-red mist blurred 
his sight Traced him I He gnpped at his collar 

“ I don’t see how they could," he heai^ himself answenng " He 
—forgot—nothing He seems to have got away cleverly Any one 
could if they took the trouble " 

The bullet-faced man came nearer him 

" You don't know the pohee," he said, " they^ve detectives every¬ 
where A man's traced, he doesn’t know how There’s the due of 
the watch at Folkestone They haven't lost that In fact, I hear 
they're following him from there ” 

It was homble to choke 

" I've done some work." The man leaned back " I know They 
always forget something, these murderers They change their dothes, 
the colour of their hair, and walk about, weanng, perhaps, some 
trumpery bit of jewellery which betrays them The landladies suspect 
them, because they grow new beards and go out by dusk " 

The horror of it gnpped Martin as a sted trap This man was 
playmg with him He knew everything Every ruse he had resorted 
to As they neared London he would be arrested He had left 
nothing undone Yet this stupid-faced man had unravelled every 
carefully-twisted thread The tram rushed past the plaad waters of 
the Dee, teanng Londonwards 

In one great wrench and tear his nerves fell to shreds; he shneked 
in his agony—-with a wild mixture of exasperation and rdid 
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** You know me I" be yelled, standing up. swaying as the tram 
swayed " Oh, you know me—Martm, the murderer—and you follow 
me to torture me I cannot change my notes, for the numbers are 
known You know I've dyed my hair, that I wore my stguet-ring.*' 
The stranger was up, gasinng m astomshment 
“ I killed him because he had no pity, but I’ll not hang for it—I'll 
not—see I You bloodhound 1 I have my remedy I " There was a 
sharp report, and something lay shuddering on the carnage-floor 
^outs—^the attendants rushing in, the door shut, and yet the word 
drifted It was Martm, the missing jumor partner of James Glynne. 
The whispers flowed from carnage to carnage A qmet, shabby- 
looking man ran down the passage. Altered the smoky carnage, and 
heard the story as it was poured out 

" And I," the bullet-headed man said m horror, " I’d nothing to 
do with the pohce I never heard or dreamt of this being the murderer, 
except that I take an mterest m detective stones and m cnminal cases 
I'm a commeraal traveller Oh, my God! It’s avrful for me I " 

The shabby httle man knelt by the figure which they had raised 
and laid on the seat 

" I was chief man on the case," he said simply " The odd part 
of It was we'd completely lost trace of him And the numbers of th< 
notes were never known Nor were we ever sure he did it He maJ* 
one of the cleverest disappearances on record He had beaten us all 
round " 

The man on the seat raised dimming eyes He had heard and 
understood A wry smile twisted his white bps 

" So—hang—easy—to beat you," he whispe ed. “ But—now-” 

his mouth slacked They covered his dead face gently and stood 
stanng, as the express hummed Londonwards, at the face of the man 
who had neglected nothing m his escape. 
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BILL’S SHORE JOB 

(A Yam of ** The Genteel A B ”) 

T he evening was full of still August heat, and the promise of 
thunder My friend the night-watchman had forsaken his 
customary stronghold, the galley, and received me, with 
meditative affabihty, upon the fo’c'sle head, where we enjoyed what¬ 
ever air might be stimng, with a clear view of the inky water and the 
few other ships then lymg in the dock There we sat, gazmg at the 
break of the fo’c’sle, where innumerable look-out hands had tramped 
to and fro, under all kinds of mght skies, from those which arch wild 
grey seas far south of the Horn, to those m which great stars hang 
like Jewels above the hot lienees of equatonal waters The watchman 
seemed affected by a mild melancholy, and spoke of bygone days as 
one who had known losses, and without any regard for my question 
as to what happened to Bill after the meeting with Lord Chasemore 
Nowadays, of course, every blessed ship—such as there are that 
are ships, and not puffing smoke-stacks—seems to be one of a string, 
all owned by Messers blooming So-and-So an' Co (Limited) And 
hmitcd it certainly is, when you come to grub, and hberty days, and 
sailormen's quarters, and the hke o' that But it wasn’t always so, 
not by long odds Even a very few years ago there was a many 
ships, and good ships, that was as you might say family affairs. And 
thmgs was better for sailormen then You knew who you was 
working for, and they knew you But as for these “ Imuted ” con¬ 
cerns, they've no soul to be damned, and nothing you could lay a 
rope's end over, nothmg but a manager, m a glass case, and a board 
o' dii;pctors who think m double columns o' fractions, and don’t feel 
at all 

The watchman pensively spat mto the dock, and shang a large 
wad from the end of a new plug of tobacco, stowed it with dehberation 
m the speaal comer of mouth which habit reserved lor this purpose. 
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Then he took up his parable with a note of added definiteness which 
prepared me for reference to his hero, the genteel saxlorman. 

Now I'd wager you've never even heard of Hedger and Paul of 
Cardiff Maybe the 3 r're chawed up now by one o* these cormbines 
the papers t^ about But a while back they—^leastways he, for there 
wasn't never no Hedger m it, so far *s I know—owned three of the 
most comfortable ships sailing out o’ Cardiff—two full-ngged chppers 
and an eight-hundred-ton barque that could sail as dose to the wmd's 
eye as—as a archangel Yes, I’ve seen the CuUysark and the Ther- 
tnopyUe in my day , but, on a bowhne, I never saw anything sweeter 
than the Mary Paul out o' Cardiff It seemed a sin to put coal mto 
her lap, for she'd hnes like a yacht, and I reckon the man who skippered 
that packet ought never to have wanted any other kind of a wife. 
She was a lady m all weathers, but give her a bowhne and, by the thick 
o' my arm, it brought tlie water to your eyes to hear her walk and 
talk! 

We made three round v’y'ges in the Mary Paul, Bill Chasemore 
and me, so at last it got to be almost as if we'd married her and was on 
kissin' terms with her relations Why, we knew Mr Paul and the 
office folk almost hke shipmates, and Bill and me had the same two 
bunks m her fo'c'sle all the blessed time—close on five years 

Well, and then the third voyage we earned Miss Mary Paul and h« r 
aunt Susan Mrs Richardson that was Miss Mary she'd had scarlet 
fever, I beheve, and come near handmg in her checks Anyway, the 
doctor he'd ordered a sea v'y'ge, and there was the smartest barque 
out o' Cardiff in the front parlour, as you nught say, and so we earned 
'em Well, at your job you may have seen queens and the hke o' 
that on their travels, but you never saw an}’ one made such a fuss 
of as we made of Miss Mmry The first mate—he reckoned to be 
skipper m another v'y'ge or two—went pretty near crazy about her 
before he was done, and the whole blCSsed ship’s company, from the 
Old Man down to httle BiUy Worms, the boy, gave up its watch below 
to do something for our pretty passenger You never saw the hke 

The mate he talked more hke a missionaiy than a man when he 
gave orders, and to hear the b’sun, with his “ If you please " and 
“ Qmck as you can, men 1 *' instead of—^well, you luiow what—I tell 
you it was as good as a play We had services on a Sunday, hke a 
steamboat, and, once they got over their shyness, the crowd would 
fairly fight over who ^ould do the singing out on main-braces or 
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halyards when Miss Mary was on the poop The way they'd jump 
at any job that took them aft, and the tune Icdlows spent in dollmg 
up before taking a wheel, it would have made a horse laugh As 
for me, 1 used to get men to take two look-outs iat me by giving 'em 
my tnck at the whed 

There's no sort of doubt but the mate meant real church and orange- 
blossom business, and I give you my word I fairly latied that man 
at times, mate and all as he was, and out of Peterhead at that. You 
could see he got no taste out of his baccy three parts of the time 
And for why ? Miss Maiy’d walk away from him any day to put 
in a word with Bill Chasemore And, mmd you, the queer thmg was 
Bill never seemed to take any very great stock of her, hke the rest o* 
the crowd When they was all a-yaming about what she’d said, 
and how she looked, and the way her hair took the sun, and that. 
Bill never said a word And though 1 reckon he’s got about the best 
chest o’ clothes that ever went to sea—a royal pnnce couldn’t have a 
finer kit—he never dolled up like the others to take a wheel I must 
say that fairly surpnsed me The rest of the crowd would put on 
shoes, and often as not a coat—one chap, a South Shields man he was, 
actually mounted a collar on Sundays, and had three stand-up fights 
over it—even in the doldrums But Bill, he'd just lounge up to that 
wheel in his shirt and trousers, same as if there wasn’t a woman nearer 
than Tnncomalee and Memmashee To be sure, his shirts was always 
white as milk, and his dungarees scrubbed out every other time he 
wore 'em But that's no more than he’s alwajrs done 

But, say what you will, women is mighty contrary creatures and 
there’s never any tellmg which tack’U smt 'em best Bill in his ^rt 
an’ trousers and bare feet, seemed to smt her better than Mister 
MacFee in his best shore clothes, or any other man in fresh-greased 
bluchers and a collar Women are that queer and contrary 

Along about the bcgmning of cold weather on the homeward 
passage, I fancy Bill began to soften a bit But he never talked about 
her hke the rest of ’em, and when we paid off m Dundee, upon my 
word 1 don't beheve he'd even have stayed by to work the ship round 
to Cajidiff if I hadn’t a-made him I had my work cut out, I tell 
you, but Miss Mary, she said to me before they went ashore " Please, 
Mister Martm,” she said, " don’t you let Mister Chasemore leave the 
ship 1 want you two to come round to Cardiff with her—to please 
me* 
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Now, if you'll believe me, when we got round to Cardiff there 
was a letter waiting for Bill from Mr Paul, and Bill he never said a 
word about what was in it till we were turning in at our lodgmg that 
mght, though I was just a-boihng, and he knew it Then, when I had 
him fairly m a bight about it, he said, just as careless as a man might 
talk about weevilly bread " They want me to cliuck the sea, and 
take a shore job at the office " 

Well, you can depend I was in a fluster But the nimbustuous 
thmg was. Bill didn't feel very sure whether he'd do it or not You 
can wager I was sorry to lose him for a shipmate, but, good sakes 
ahve I a shore job with the owners, sleep m every night, and—and 
Miss Maiy as a sort of guardian angel—well, what would you think ? 
Yet, if you'll beheve me, 1 had to fairly hustle Bill into that billet, 
as it might ha* been a Nova Scotia bo’sun booting a sick Dutchman 
aloft m a gale But I got him there at last, m a long black coat an* 
all, till you couldn't have told him from an undertaker in a good way 
of business And Miss Mary, she gave me a beautiful silver-mounted 
pipe m a case, with my name on an' all, and a couple of gold sovereigns 
m a purse, she did, and I've got the pipe now, though, of course, 
1 don’t smoke it, but 'tis an A number one pipe, an' hall-marked silver 
on the stem ^ 

Well, the barque she was to be laid up for dry-docking and u 
thorough overhaul, but I'd a pretty fair pay-day, an' what with 
Miss Mary's two quid, an' one thing with another, I thought I'd stay 
ashore and wait for the old barky again So I did, and now and again 
I'd stroll into the office and pretend to want news of the hooker, just 
to have a ghmpse of Bill m his black coat, sittmg (^here with the others, 
solemn as a ship’s figurehead, and full of learmng and respectableness 
Bill would always shin down from his stool and get leave for a bit to 
take me out for a dnnk, as though I was a ship's husband or a skipper 
home from sea I used to want to talk about the office, but Bill 
he’d talk ship till you could smell bilges, and the language he used 
those times was more hke a Yankee second mate's than a Christian's 
He'd swear more in ten minutes then than in a round v’y’ge at sea, 
and it se^ed to ease him hke a black draught 

Next thmg I heard was he was taking tea up at Mr Paul’s house, 
and becommg qmte the soaety man And then I heard the Mary Paul 
was under the coal shoots, and next day I signed on at the shipping 
office I went to say good-bye to Bill, and we had a long yarn m 
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the *' First an' Last "—I dare say you know the house Bill’s language 
would have fouled a fair wind 1 give you my word, the swearing 
he did about offices and owners and that would have shifted barnacles 
It made me quite uneasy 

We were to warp out at dayhght on the Wednesday, and I slept 
aboard Tuesday night in my old bunk, after havmg a httle flutter 
with a Dago who had stowed his dunnage in Bill’s old bunk, alongside 
mine I tell you I sent that Dago ashore with a knob on his jaw that 
looked hke toothache, though I was too sleepy to say much when I 
heard the beggar turning in again some tune past midnight 

Come dayhght I did my best to rouse that Dago out to make him 
fetch coffee, but the beggar was all tangled up in blankets and dead 
drunk. I reckoned , anyway, I couldn’t shift him When he did shift 
we were out past Lundy, in a stiff north-easter, and then he wasn’t 
the chap I'd punched at all, but Bill Chasemore, who'd squared the 
Dago, and come aboard in his place, as jolly as if he’d made a fortune 
instead of chucking one away to come to sea 

We had to leave our old barky in the Colonies, for Bill said it 
would never do for him to be paid ofl by Hedger and Paul again 
“ Don’t talk to me of offices and shore jobs," says he Certainly the 
ways of a man hke Bill, more speaally with a woman, are hke what 
the sky pilots say about peace—they passeth all understanding 
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THE LITTLE TOWN 

1 

I T IS qmte a small place '* 

That was all the information I could obtain I had been 
referred to the ommscient Joe Shepperton, and this was every- 
thmg he could tell me *' St Erth/' he had said " In Cornwall ? ” 
And when I had explamed that this was another St Erth, he had 
said, *' Oh! quite a small place '* Probably he had never before 
heard of it 

As I looked out mto the darkness and tned to dodge the reflection 
of my own face m the window, it seemed that we were passing through 
country of a kind which was qmte unfamihar to me I had a vision 
of mountains and the broad roll of great forests, an effect that may 
have been produced by clouds The yellow hghted reflection of the 
now famihar intenor jutted out before me, its floor diaphanous and 
traversed by two streaks of shinmg metal And my own white face 
peered m at me with strained, searching eyes, frowmng at me whtii 
our glances met, trying to peer past me into the hght and warmia 
of the railway carnage 

Once we crossed an interminable badge that roared a sonorous 
resentment agamst our passage 1 could not explam that badge 
We were not near the sea and no Enghsh nver could surely have been 
so wide Yet the badge was not a valley viaduct, for I caught the 
gleam of water below, some reflection of paler shadows from the hft 
of the sky 

This adventure mto unknown coiyitry was immensely cxating 
It was discovery I gave up my strained enqmry into the world beyond 
and let my imagination wander out into mystery I was m the midst 
of high romance when the magmficent energy of our taumphant speed 
was checked by the sickemng gand of the brake . . 

The httle station was a terminus, one forsaken, gloomy platform 
that stretched a grey finger mto the night out of which we had come 
1 taed to see what was on the farther side, acro^ the metals, but 
beyond was a bkek void 1 received the impression that I was on 
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an immense haght, that the dimly seen low stone wall was the parapet 
of some awful abyss 

1 could form no idea of the town durmg my minute's walk from 
the station to the rooms I had engaged The whole place seemed to 
be very ill-hghted All I could see was that it hung on the side of a hill 
I went out when I had had somethmg to eat It was only a few 
minutes past eight, and I was eager for adventure I told my land¬ 
lady that I was going down into the town to explore 

" It's very dark," she said, with a note of warning in her voice 
The street in which I was staying dipped gently toward the town, 
but as I went on the dip became more pronounced I congratulated 
myself on the fact that there would be no difficulty in finding my way 
back The he of the land would direct me , I had merely to ascend 
again 

My street was longer than 1 had expected At first there were 
houses on one side only, but farther down the roadway narrowed and 
there were houses on each side 1 classified my lodgings as being m 
a sort of suburb grown up round the railway station which was detached 
for obvious reasons—no railway but a fumcular could have been 
earned down that hill 

I came to the bottom of the street at last and found another narrow 
street running across nght and left Opposite to me an alley continued 
the descent in a nearly straight hne Far below a dim lamp was 
burmng I deaded to keep straight on and plunged down the alley 
It was interminably long At the lamp it twisted suddenly but 
stiU descended the hill " The place is bigger than I thought," was 
my reflection I saw. however, that as the road continually fell before 
me, I must be keeping a nght hne 

The town was not deserted There were movement and the sound 
of voices aU about me, figures loomed up out of the darkn^ to meet 
me and clattered past over the rough cobble I heard laughter, too, 
and whispermgs in the dim black recesses of courts and doorways, 
and once or twice I caught the tmkle of some thin high music far away 
in the distance 

Everywhere I was consaous of the stir and struggle of life, of 
unseeti creatures as careless of my presence as I of theirs 

And still I had not come as yet to the town itself I had pictured 
to myself some wider streets, or opoi market, a place of hghted ^ops 
and visible hfe I began to wonder if I had not passed by 
imagined centre I became a trifle impatient 1 burned on, down. 





THE LITTLE TOWN 857 


alwa}^ down, through the wnggling maze of tiny narrow alleys and 
passageways, lighted only by an occasional flickering lamp, bracketed 
out from some comer house 

" A small place, indeed," I said to myself " It is an enormous 
place " 1 received the impression that I might walk on for ever 
through that tedious ravel of streets Yet I knew that I could not 
be walking in a arcle, for I ws^ always descending 

I gave no thought now to the long toil of my return up the 
mountain—already I thought of it as a mountain—I felt that I must 
and would reach the bottom 

It was not what I had expected to find, yet the reality, when I 
came upon it, was so inevitable that I beheved it to be the thing 1 
had always antiapated 

I tbraed at last out of a passage so narrow that my body brushed 
the wail on either side, into a small square of low houses and the floor 
of the square was fiat On all sides it was entered by passages such 
as that from which I had ]ust emerged, and all of them led upwards 
About and above me I could vaguely distinguish an infinite slope of 
houses, ranging up tier above tier, lost at last in the black immensity 
I appeared to be at the bottom of some Titanic basin among the 
mountains, at the centre of some inconceivably vast collection of 
mean houses that swarmed over the whole face of visible earth 

" There is surely no other place Uke it in the world," I said lo 
myself in wonder 


II 

There was light in the square, two lamps that fianked an open 
door Above the door was a faded sign I guessed the place to be 
a hall of entertainment, probably a " picture palace " 

I walked over to it and read the sign, it bore the one word 
" Kosmos " . 

" Some charlatan," I decided 

No one was taking money at the door, and after a moment's hesita¬ 
tion I went in 

It was a queer httle hall The bareness of the walls was partly 
hidden by pathetic attempts at decoration , some red material was 
rudely draped over the raw bnckwork , and a few unframed, dingy 
canvases—the subjects indistinguishable—were hung on this liack 
ground 

At the end wras a rough proscemum opening, and behind it a stage 
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that appeared to me quite brilliantly hghted, after my long sojourn 
m the darkness 

In the body of the hall some twenty persons were seated on rough 
benches stanng at the still unoccupied stage 

1 found a seat near the door and waited It came to me that the 
stage was disproportionately large for the size of the hall 

And then out of the wings came wobbhng a tiny figure, and I 
reahsed that this great stage was set for a puppet-show The whole 
thing was so impossibly grotesque that I nearly laughed aloud 

Presently I turned my attention for a moment to the vague forms 
sitting round me, some of them silhouetted against the light of the 
stage But none of them returned my stare “ Rustics I ” I thought, 
with a touch of contempt " Men and women of such small mtelligence 
and narrow cxpenence that even such an amateur show as this amuses 
them " I turned back to the performance, though the foohshness 
of the doll’s actions was beneath cntiosm 

Nevertheless, after a tune, a certain fasanated mterest began to 
grow upon me, and I watdied the performance, chafing at its slowness— 
with mcreasing attention I tned to disentangle some meaning, some 
story, some purpose, from the apparently aimless mov'cments of these 
tiny dolls staggenng about their gigantic setting Every now and 
again I thought that I understood , that there was an mdication of 
some sequence of action, some development of a theme But always 
the leading figures wavered or fell at the cntical moment, and chaos 
followed , a hopeless, maddemng jumble 

One piece of management, however, deserved and received my 
approbation I had never m any manonette show I have ever 
witnessed seen the suspending wires so cleverly concealed Stare 
and cnticise as I would I could see no sign of any mechamsm whereby 
the dolls were supported and animated This did, indeed, give me 
a cunous sense of reahty, it made me feel that these poor ndiculous 
httle figures had a sentient life of their own Then some senseless 
action or helpless collapse remmded me of the mvisible wires, and 
my pity for the feeble dolls was turned to contempt for the meptitude 
of the operator 

Dwellmg on that meptitude, I began to lose my temper and I 
became consaous that other members of the audience were being 
similarly affected I heard impatient sighs and half-suppressed groans 
of despair when some doll attempted to strut across the stage and 
collapsed half-way. 
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I looked round me again and saw that men were twitching their 
arms, hands and fingers , leamng this way and that as if to influence 
the movement of the doUs—^Just as a man will strain and gnmace in 
order to influence the run of a ball over which he has no sort of control 
I discovered that I had been unconsaously making the same 
foolish movements, and, also, that our attempted directions were not 
concerted There was no unison, no characteristic sway in this direc¬ 
tion or that It was plam that we wished to mfluenoe the dolls in 
contradictory ways 

But one feeling, 1 am convinced, animated us all, we were 
unanimously and angnly critical of the unseen operator, we were 
all convmced that we could work the unseen wires far more effiaently 
than that bungling performer Indeed, the fact, so far as I was 
concerned, seemed clearly demonstrable The actions of the dolls 
were so infantile, so contemptibly purposeless 

That obsession grew upon me The mismanagement of the whole 
stupid affair began to appear of qmte transcendent importance 

I could not watch without striving to help, and I was forced to 
watch . . 


Ill 

The performance closed abruptly. 

The curtam descended without notice, apparently in the nudujie 
of the play, unherald^ by any groupmg or arrangement which might 
suggest a finale 

The audience, almost m darkness, were left to stumble out as best 
they could 

I could not find the exit, and when I did i.nd a door it was not the 
right one It opened on to a flight of steep narrow stairs 

It occurred to me that this must be the way up mto the flies, to 
the place m which the operator sat and controlled his dolls. In a 
sudd^ mood of detemunation I decided to seek him out—I would 
give him some primitive mstruction He must be some ignorant 
countryman I would give him a few useful hints m the conduct 
of his business, suggest a story for his dolls to act, some sequent, 
purposeful story movmg toward a climax 

I stumbled upwards m the dark, one band on the cold rough wall, 
the other stretched out before me to guard against any obstacle which 
might be m my path It was a very long staircase, for the proscemum 
opening was a high one When I was nearly at the top, the stairway 
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twisted unexpectedly, and I found myself looking down on the still 
brilliantly hghted stage 

Before me m a great chair that was almost a throne an old man 
sat gazing tenderly down upon the stage below him There was a 
calm, gentle wisdom upon his face and he moved his hands slowly 
this way and that 

I looked down and saw that although the curiam had fallen and 
the haU was empty, the performance was still gomg on m the same, 
aimless, inexphcable manner 

Perhaps the old man was practising his art, or perhaps he did not 
know that the curtain had faUen and the audience gone away— 
any case he sat there with a sweet intent smile, passing his outspread 
hands slowly to and fro over the heads of those foolish, inept figures 
beneath 

And even then I could see no wires, no connection between those 
mesmeric hands and the tottenng figures 

A strange diffidence had come over me From where I stood it 
appeared an immensely difficult task to control and gmde the move¬ 
ments of those dolls below 

My anxiety to instruct died out of me 1 began to marvel at the 
dexterity with which the old man would sometimes raise a falling doll 
by the hft of his httle finger And from my new point of view 1 thought 
I could at least discern some purpose in the play 

For a time I stood motionless, watching, and then I looked again 
at the operator seated in his great chair He was quite unconsaous 
of my presence He wore always the same serene, gentle ^ile He 
was in no way perturbed when his dolls stumbled and fell He sat 
serene, mtent. and his hands moved ceasele^y to and fro over the 
great stage 

I crept away softly and found my way out 

When I reached the square again the moon had risen. 

I looked up and saw the httle railway station a few hundred yards 
away. 

It was a stiff climb, but 1 reached home m ten mmutes. 

The town was, after all, quite a small place . . 

In the mormng I wondered whether the old man still sat m the 
same place manipulating his dolls 

I wondered whether he was a charlatan (V only very old, and 
very, very foolish. 
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THE MAN WHO WAS BLIND 

H e was, as it IS said, bom blind From the moment when his 
sightless eyes, with the wistful pathos of all 3 roung, inar¬ 
ticulate creatures mirrored in their inscrutable depths, had 
seemed to gaze into his mother's face, he had had his lonely being in 
a world of profound darkness But it was no hereditary taint that 
had condemned him to spend all the daj^ of his life, from the cradle 
to the grave, m impenetrable gloom and rayless sohtude His 
mother was of a good yeoman stock fair, blue-eyed, white-skinned, 
dimpled, and radically robust, whilst his father was of ancient 
patncian hneage, whose family escutcheon had never been blotted by 
any sudi simster visitation as bhndness Thus his gnevous disability 
seemed to be due to one of those mysterious, wanton mischances 
which from time to tune do recur to flout and dende and set at 
naught the wire-drawn learmng of saence 
The cold fact stood he was bhnd I 

For him, the mellow sunshine had never been more than a sensation 
of gemal warmth For him, the flowers had been only sweet per¬ 
fumes His loved ones were as so many kmdly voices, so many elusive 
presences, with warm, caressing hands and chnging Ups, who some¬ 
times dropped hot tears upon his cheek His invisible world was 
full of cruel protuberances and clogging obstacles against which he 
wounded and bruised his body, full of alarms and disconcerting, 
harrowing noises, a place of harsh surfaces that set his teeth on edge 
whenever he touched them with his sensitive finger-tips laght and 
shade, mght and day, colour and form, distance and proportion, 
beauty and ughness all these were words to the meaning of which 
he held no due 

If money imphes wealth, then the Bhnd Man was nch , but it is 
hkely that he set greater store on the unfailmg devotion of his mother 
and sister, with whom he hved, than on all his possessions His 
father had died, half heart-broken—for he had been ambitious for 
his only son—^when that son was but a child The child grew into 
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a comely, lusty youth, became at last a masterful, strong man, 
*but withal sweet-tempered and gentle, vinle m spirit and tender m 
thought Music was the crown of his life, its comfort and its solace 
hghtenmg his blackest moods and bnnging balm to his soul in his 
moments of deqiest despondency He sang very sweetly m a soft, 
fiutehke voice, and could play, besides the piano and the organ, the 
harp and the viohn He dehghted m good hterature, too, and was 
made free of the magic world of romance at an early age Good 
company, good wine and tasty dishes, the wit that is pomted and 
pohshed hke a sword, the humour that is full-bodied yet gemal, like 
a generous port, the laugh that npples out heartily, and the pathos 
that 19 simple and not unseemly, all the tragedy and comedy, m fact, 
of this old vanety show of a world, he rejoiced m exceedingly He 
was—m the old phrase—a full man, and save when his affliction set 
some irksome prohibition upon him, and so brought home anew the 
deadly, stultifjnng nature of his infirmity, he was a happy man also 

For the most part, he hved m an old house on the coast He 
revelled in the changing music of the sea and m its salt-sweet savour 
Towns fnghtened him, though he never confessed to his fear Among 
houses he had a sense of being stifled and overborne , the strident 
noises of the streets were torture to his shnnkmg ears, and the musty, 
rancid odours offended his nostnls 

Sometimes, however, he dwelt among mountains, and at first the 
abiding calm of these immutable fastnesses of Nature was grateful 
to his quivering sensibihties, but, after a httle while, the unbroken, 
everlasting silence would oppress him , he grew afraid to be alone, 
for then he seemed to hear his secret thoughts clangmg m his head 
hke bells So he would bid his women-folk take him back to his sea¬ 
side home agam , and, in the roar of ocean, the screech of the under¬ 
tow, the cold spnnkhng of Hying, stmging spray on his face and hands, 
he found peace once more 

Thi» his eventless hfe contmued for twenty-four years, and he 
had yielded up all expectation of ever beholding the wonders of earth 
and sky and sea Many great physicians, speaahsts in all forms 
of blindness, had come to examine mto the cause of his malady, and 
each had gone away sorrowfully acknowledging that his case was 
beyond human skill He submitted uncomplainmgly to these tire¬ 
some inqmsitions for the sake of his loved ones, but he had soon 
ceased to chensh hope Indeed, he felt—being a strong spint and 
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no weakling—^ihat to ^tertain fallaaons hope was also to invite 
despair, whilst m resignation there was at least peace. * 

But in his twenty-fifth year persistent rumours reached his ears 
of a great Itahan doctor who had given sight to many bom blmd, 
and a trusted fnend, named Wyman, himself an oculist, was des^ 
patched to Italy to ascertain, if possible, the truth or falsehood of 
these reports 

" Not a very mce man, this Pereira," was W 5 rman's report on his 
return " But no charlatan, as Jealous nval practitioners would like 

to make the world beheve I have myself seen-" And he went 

on to desenbe the nuracles of heahng he had witnessed " He is 
Willing to undertake Ferdmand’s cure, but he makes one proviso 
against failure " 

" And that ? " breathed the mother 

" He says that he can hold out no hope of Ferdinand's ever 
recovering his sight if he were really bora blmd " 

The eager faces of the women were blanched m that mstant. 

" And—^he was bom bhnd," the mother faltered 

" Pereira, even though he has never seen Ferdinand, says probably 
not He told me, what, indeed, I know to be true, that it is the rarest 
thmg m the world—a thmg so rare as to be almost unknown—for a 
human bemg to be actually bora bhnd He maintains that Ferdin > tid 
was once able to see, if only for a few hours immediately after birth " . 

" We should not have known, of course I myself did not supp^t 
the sad truth for two whole da 3 rs, and I watched his face all that 
time " 

" Pereira holds himself at your dispc al,” said Wyman " It 
IS extraordinary m so great a man, but I am afraid he inchnes to be 
a httle mercenary He has sufiered a good deal of misery and pnva- 
tion m the past, I fancy, and now, as you know, he is the laughing¬ 
stock of half Ihe foolish, mcredulous world, and it seems rather to have 
embittered him ” 

" He is welcome to all we liave if he can cure Ferdinand," said 
the mother " Telegraph to him at once At the worst he can do 
no harm " 

So the great Itahan was sent for, and mother and daughter went 
to prepare the blmd man for his coming 

" What—^another 1 " exclaimed Ferdinand, with a rueful laugh 
" 1 thou^t I had come to an end of them." 
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But when, after a fortnight, Pereira amved, he gave himself mto 
* the wonder-worker's hands with imperturbable, meek fortitude 

“ I think," said Perara, after the prehmmaiy exammation, " that 
there is a possibihty—a good possibihty " Then he plunged mto a 
scientific dissertation, in which such terms as " sclerotic coat," " choroid 
coat," " canal of Schlemm," " tarsal cartilage," and many other hke 
cryptic sayings figured again and again, with a maddemng rateration 
But for all this the Itahan bore upon him the stamp of competence 
He did not boast or prophesy He was not too confident of success 
" You will pardon me," he wound up, " but I should judge you to 
be a man who could bear to be told the truth about your case ? " 

" I think that is so," said Ferdinand 
" You could bear a great disappointment ? " 

'* I have weathered a good many Yes " 

" Then," said the doctor, " I may tell you that, though I beheve 

I can restore your sight, and that I can restore it permanently-" 

He hesitated 

" Yes ? " prompted Ferdinand 

" There is—I will not disguise the fact from you—a bare likelihood 

of my cures being only temporary You see-" and again he 

plunged headlong mto a fresh dissertation “ You will regain your 
sight of that 1 am almost certain," he concluded, " but it may be 
for only a little while Could you bear that ? " 

" It would be hard," rephed Ferdinand " But I think I could 
bear even that ’ 

" You understand perfectly ? " urged the Italian '* You realize 
what a temporary restoration of sight would mean to you ^ As you 
ai e now, the full meanmg of your depnvation is not apparent to you 
You have, to all intents and purposes, never had the use of your eyes 
at all But if you were suddenly made to see, perhaps only for a few 
hours, or it might be only for a few imnutes, and then became bhnd, 

incurably blind, agam-” 

He lapsed into eloquent silence 

" 1 am wiUing to take any conceivable nsk you can name," 
Ferdtpand declared, “ so long as there is a reasonable chance of 
success ” 

“ There is a very excellent chance,” Pereira assured him, " if you 
will consent to obey me imphatly m all things " 

** That you may rely upon " 
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Thus the matter was settled The Italian doctor took up his 
quarters m the house, and forthwith began his treatment 

The processes of the cure were mvolved and excruaatingly painful 
as well as tediously slow in their results For six weeks Ferdmand 
was condemned to he on his back m a darkened room, his eyehda 
covered with plaster, his brows wrapped m thick layers of wet bandages. 
He was put upon a ngorous diet and forbidden exerase But he 
bore the long suspense, the enervatmg inaction, the interminable 
days of empty quiescence, with the ensuing mghts of sleeplessness, 
with high courage and long-suffering equammity In all respects 
he was an exemplary patient He did not once complain, he did 
not once try to force the doctor's hand by demanding to know when 
he might expect this cruel ordeal to end Never had the fine texture 
of the man's soul mamfested itself so nobly as during that stupefying 
penod of probation 

It was on the last day of the sixth week that Pereira shot his 
alarming bolt mto that nven household He did not appear as usual 
at breakfast A maid, sent up to his room with a cup of tea, came 
fluttering downstairs, after a bnef absence, with devastating tidings 
The doctor was gone He had packed his trunk with his own hands, 
and must himself have earned it to the station 

Mother and daughter, the blood slowly draimng away from >r 
faces, gazed mutely at each other across the table, heart-sick and 
stunned by the weight of this calamity, too deeply stirred by their 
emotions to exchange a word Was this, then, to be the end of their 
fond dreams ^ 

“ I found this letter," said the maid, anf* laid it down beside the 
mother's plate 

But the world was rocking and spinmng before the poor lady's 
clouded eyes At last she controlled herself sufficiently to pick up 
the letter and open it. Then her eyes* were flushed with bitter tears, 
she could not deapher the burned scrawl In silence she handed it 
to her daughter 

" Read it, dear," she said thickly 

The girl, who suffered scarcely less than her mother, read it aloud 

Doctor Pereira had the grace to be ashamed of himself His 
letter of farewell began with flond apologies He was desolated, he 
said, by the necessity that confronted him His duty to himself, 
however, his best mterests, demanded that he should leave them. A 
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South Amencan milhonaire had offered him two himdred and fifty 
thousand dollars, or more, if he stickled for it, to cross the sea and 
undertake the cure of his son. who was fast becoming blmd But 
he must come at once, if the young man's reason were to be saved 
At once I The young man's impending blmdness, Pereira went on 
to explam, was due merely to a superfiaal injury to the optic nerve, 
an injury that could be qmte easily repaired, as Pereira had been able 
to deduce from a Brazihan ocuhst's diagnosis In the circumstances, 
therefore, asked the Itahan, how could he be blamed if he refused to 
forgo this golden opportumty of makmg his fortune at one single 
stroke ? Moreover, there was really nothing left for him to do m 
Ferdinand's case which could not be done as well and as effiaently 
by Ferdinand himself So soon as the last apphcation of plaster 
had crumbled away the bandages might safely be removed, and if 
Ferdinand were ever to have his sight restored to him at all, it would 
be restored to him then There followed a few general, prease instruc¬ 
tions, and finally a solemn repetition of the Itahan's insistent warning 
that after all the cure might be only temporary 

The two women gained heart as they read Hope, then, was not 
dead even yet Ferdinand might still see Buoyed and fortified by 
this reassurance, they went together to the bhnd man's room to break 
to him as gently as possible the news of the doctor’s flight 
He lay very still, hstenmg 

“ Ah, there can be no doubt now, I think, that the man is a charla¬ 
tan,” he remarked plaadly ” But I will not utterly condemn him 
until I know It means only a few more days of waiting ” 

They were weary, dreary da}^, those last days of mart 5 rrdom 
Slowly, morsel by morsel, the burning plaster flaked away Pereira 
had laid stress on one particular the bandages must on no account 
be removed until the last mfimtesimal grain of plaster had become 
detached from the eyehds 

Five agomzing da}!^ m all spun their slow coil of hours about the 
hearts of the three protagonists m this piteous drama before the 
hour of the blmd man's emanapation dawned the hour that was 
to make him free of humamty's dearest hentage, or to cast hun out 
of the kingdom of hght and beauty forever 

When the supreme moment at last arrived it found him hesitatmg 
In his own despite a pamc fear, a craven dread of the unknown future 
that confronted him, stayed his hand from the bandages How would 
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he bear the shock of beholding, for the first tune, the wondrous world 
of men, or the worse shock of knowmg that he never would behold it ? 

The women, marvelimg at his mexphcable hesitation, waited 
impatiently beside him 

No,” he gasped “ I dare not I—I am afraid, mother Ah, 
perhaps it would have been better if 1 had not engaged m this 
hazardous experiment 1 was happy before, almost happy, I think, 
at any rate But, if it is still to be nothing but darkness for me, 
after all this, I shall never be happy agam ” 

His mother laid her hand soothingly on his head He caught 
it and kissed it 

** It IS this,” he cned, patting her hand, ” that undoes me It » 
you, mother, and Emily who sap my manhood ” He hung his head 
and pondered “ How can I tell how this thing will take me now ? ” 
he muttered moodily, speakmg as if to himself ” Do you faintly 
reahze, either of you, what it means to me ? You cannot. How 
could you ? I have heard you talk of the birds and the flowers, of 
colours, of things movmg, of httle children, of sun and moon and 
stars and sky, of the sea Ah, but I can smell the old famihar sea 
and hear its voice I think I should never be afraid of the sea I Oh, 
but, mother—think I ” He shuddered down mto his chair ” I 
may not be able to bear it But if I am to bear it, as a man 
he continued m firmer tones, after a pause, ” I will choose to bear it 
alone ” 

” Alone 1 ” they echoed m concert 

” Why not ? One prays best alone One is nearest God when 
one IS alone Therefore I dect to be alo^^c,” said he ” I prayed 
awhile ago And this inspiration is my an'>wer It is ordained tihat 
alone I should undergo this ordeal Yes—^yes,” he added softly, ” it 
is best And 1 am set on it, mother, Emily I can see now that 
that is the only p<»sible way for* me to meet this tnal of my 
mettle ” 

Though they clung to him and wept and cned out that this could 
not be, and implored hun not to send them away, he was mexorable 
m his resolve Neither their tears nor their passionate supphcations 
could move hun 

” I will be alone,” he repeated doggedly ** 1 will be alone for 
so long as it takes me to prepare myself to see your dear faces for the 
first time. You must not enter until 1 bid you You must not try 
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to open the door I shall lock it You must wait—think how I 
have waited—until I call you 1 ” 

“ But, Ferdinand-*’ pleaded his mother 

" Mother,” he answered, with a note of sternness m his voice, 

” would you have me shamed before you in my own eyes ? What 
if I cry, if I whine ? Should 1 desire any one, least of all those who 
love me, to be witnesses of my humihation ? No I will be alone 
This interview is tiying us all too hardly as it is Let us end it We 
may want all our strength presently ” 

So accustomed were they to bend to his will that they did l^ve 
him at last, even as he bade them He followed them to the door 
and closed it upon them, and turned the key 

" Remember! Not till I summon you,” were his last words as 
they passed out 

And when, at length, he was alone, he began at once to pluck at 
the bandages But his fingers trembled and his hands were weak, 
so that he could hardly undo the fastenings at first He groaned 
with impatience he who had been patient for a quarter of a century 
He struck his head against a piece of furniture in his struggles and 
whimpered aloud at the pain hke a child, though he had long schooled 
himself to bear such tnvial hurts with stoical indifierence 
At last he tore the bandages free 
Then a half-stified scream broke from him 
He could see I 

His eyehds, woefully stiff and sore, seemed to move up and down 
creakily But he saw —he saw! Of that one glorious bewildenng 
fact there could be no doubt whatever He saw 1 

Wlidt he saw was but a pale mist, at first, in which vague grey 
patches floated slowly, amorphous and large Then, as his vision 
cleared, the patches grew more distinct, coalesced, took on form 
and substance, became sharply outhned, resolved themselves mto . 
tangible objects 

He reeled, staggered, stretched out his hands wildly to ward off 
the manifold penis that seemed to menace him on every side, then 
fell upon a low settee m the bay of the wmdow There he huddled, 
trembling 

His terror was extreme He was, as he had dreaded, desperately 
afraid His impulse was to rush to the door—^but of the many wonders 
that surrounded him which was a door ?—and to batter upon it with 
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his hands and shnek aloud lor his women*folk to come to him He 
might have given way to that impulse, and thus have smirched his 
self-respect for all time, had not an overpowering numbness m all 
his limbs and members chained him down to the seat whereon he 
had fallen As it was, he could do nothmg but sit and gase and listen 
to the thrashmg of the blood through his veins and the wild, tumultuous 
hammenng of his heart 

It was a still, grey day Sea and sky ahke were grey Only a 
tnangular segment of beadi, and that all grey sand, sullied and 
trampled, was visible from the wmdow A ship under full sail passed 
acro^ his field of vision He wondered what it could be Was it a 
bird ? Then he saw a covey of gulls, black specks against the dull, 
drab sky No, those were birds, he deaded But that white, floating, 
pitching thing ? What was that ? He had all a book-lover's 
theoretical knowledge of ships, a bhnd book-lover’s knowledge, 
but be failed to recogmse that schooner for a ship at all, though 
m fancy he had often lain out on the yards in a bucketing squall 
to shorten sail 

This moment of umque revelation contained within its brief com¬ 
pass the story of the dislocation of a man's whole world 

His fears were fast abating His numbness had left him 
now he had no desire to summon his women-folk to his side Ih 
was lapped in a warm apathy of sensuous bhss His brain was sluggish. 
He had httle power of thought He could not correlate his first 
impressions , nor could he, ever after, desenbe them 

A newspaper, caught by a gust of wind, curveted across his view. 
Was that a man ? he wondered The sound >.•£ the wavelets, crisping 
mto creamy foam on the sands as the tide cr *pt in, came plainly to 
his ears So he discovered the sea But did the sea consist of only 
that breaking hne of featheiy white spume ? Or did the sea mclude 
all that vast tumbled expanse which rose up and merged into the 
ourple distance, and then changed colour and arched forward till 
It filled all the upper reaches of the world with a sullen, opalescent 
haze ? 

A spindling figure, the figure of a half-grown boy, darted across 
the segment of sand and disappeared Was that a man ? He found 
himself trembhng again 

He had no defimte conception of a mirror And even had he 
desired to consult one he could not have done so, for among Pereira’s 
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general mstnictions to the women was one in particolar on whidi 
he laid extraordinary stress they must not let Ferdinand see a muTor 
for quite a long tune, not until he had grown thoroughly well used 
to his new-found sense of sight, and had learned to measure distances 
and to understand something of the pnnaples of refraction He, 
Pereira, had known men go mad at their first sight of a mirror But 
one wonders if he could have seen himself I 

Thus an hour passed 

Then the mother, her anxiety triumphing over all other considera> 
tions, stole to his door and knocked softly He heard the knock 
He knew its meamng So that was the door, then He scrutimsed 
it curiously as his first consaous discovery His mother knocked 
again, and he found his voice 

“ Not yet,” he called out " I am ail nght I can see " He 
heard her utter a rapturous cry '* But—not yet ” 

Then, as she went away and her footsteps dwindled, he rose 
cautiously and stood erect But he found it impossible to maintain 
his balance He fell forward on his hands and knees, crawled back 
to the sofa, and crouched there in the cold clutch of a new fear 

Ihc fear passed once more He had thought it ail out beforehand, 
and now he was no longer dismayed So long as he stayed there he 
was safe His sanity began to laugh at his tremors He was clinging 
to samty desperately now A man less well-balanced might have 
succumbed to the influence of his fantastic expenences But he held 
firmly to the knowledge that one moment of self-betrayal at that 
ciisis of his hfe might condemn him to a future of mental blindness 
even more temble than the doom of physical blindness from which 
he had so mercifully been dehvered 

And, gently as the dew forms on the sun-parched blossoms, so a 
coohng peace descended upon him He began to thnll with the 
beginmngs of a full consaousness of the magmtude of the miracle 
which had been wrought 

His temples throbbed, his palate was dry as tinder, his breath 
issued whisthng through his teeth, his lungs seemed to rattle in his 
breast 

Agam his mother knocked at the door And again he called out: 
“ No—presently ” 

He heard her murmur his name with infimte longmg, but he knew 
that the tune was not yet npe for him to behold her. He dared not 
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yet court the shock of joy that the first sight of hxs beautiful, beloved 
mother must provoke. 

Once more he gazed out upon sea and sky. 

Nearly two hours of self-communion had passed The first affnght- 
mg keenness of his new-born perceptions was a httle blunted He 
sank back among the cushions in a languorous mood of exaltation 
that hung his will m fetters Twice more had his mother knocked 
at the door, and each time he had sent her away, mexorably, as before 
And each time she had obeyed him more reluctantly On the last 
occasion she had reproached him with his cruelty 

" Next time,” he said to himself, and smiled fondly 

Then the smile was struck from his face as by a blow. 

What was this ? 

He raised his hands to his eyes and rubbed them—^gently, for they 
still ached and burned He sat up sharply and stared out with a 
startled fixity of gaze at the scene outspread l:^fore him Was it 
possible that his bhndness was returning ? He closed his inflamed 
eyehds and opened them again The umform greyness of sea and 
sky seemed to have grown duller m hue The outhnes of things were 
becommg blurred and indistinct. He had no doubt of it now Awhile 
ago he had been able clearly to discern the shape of a bunch of green 
weed on the sands Now it had lost all colour and form. n was 
no more than a vague patch on the darkemng expanse. And 
the tumbhng waves I He had been able to follow their monotonous 
nse and fall, their lolhng advance and their sudden collapse into foam 
upon the beach But now- 

He sank back and lay qmte still, ms eyes ranging restlessly 
round the room The patterns of the v'all-paper and the carpet, 
the tapestry hanging on the door, the pictures, the ceihng, the 
furniture, all were imperceptibly fading into a misty nebulosity 
before his eyes * 

And then he recalled how the Itahan had warned him that his 
sight might be restored only temporarily ” Perhaps for a few hours, 
perhaps for only a few imnutes ” He had forgotten that dire possi- 
bihty m the first exuberance of his joy Now the deadly truth en¬ 
compassed him like a bleak, black doud, putting all his hopes to death, 
banikhing all his dreams of a radiant future He must go back mto 
the darkness agam I He must return to the valley of impenetrable 
shadow 1 This glimpse of a world—and an end forever 1 This bnef 
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revelation of the wonder and the mystery of earth, and then the pitiless 
dark once more, to cover him until death 1 

Even as he lay and writhed and sickened in torment the hght of 
his eyes failed faster and faster 

Ihen the deeps of this strong man’s soul were broken up, and he 
poured forth curses on the unspeakable mahgmty of an evil fate that 
had mocked him with this foretaste of a perfected hfe, only to snatch 
it away from him in the very moment of fruition 

He uttered a great cry, and rose, and groped his way—once more 
moving confidently in famibar, everKleepemng darkness—towards 
the door He turned the key and flung the door wide, and the voice 
of his agony echoed through the palpitatmg silence Then he swooned 
and fell 

When he regained consaousness he thought that surely he had 
passed through the gateless bamer and had attained to a world beyond 
the grave For it seemed that he could see once more, but not as he 
had first learned to see A soft, golden glow, a new, mellow effulgence 
filled the air His mother’s face, which he only visualised as an 
appantion of terrifying aspect, hung over him 

" You can see me, dear ^ ” 

” Yes Now that I am dead I can see clearly agam,” he answered 

She stooped and kissed him 

“ Dear Ferdinand ! ” she murmured " You are ahve You are 
still in the dear old world You are—no, no, you must not question 
us, but beheve what we say—^it is only—we should have prepared you 
—but how could we foresee ? " 

” I thought I saw," he murmured " It was a vision, I suppose 
And then the bhndness returned ” 

'* No,” she cried " You still have your sight ” 

" And you will always have it m future," broke m the voice of 
Wyman from behmd him 

" Yes," contmued the mother " You will always be able to see 
now It was not the bhndness that returned How can I make you 
undeistand ? It was growmg late The hght always fades away, 
m that way, as mght comes on It was only what we call—getting 
dark, dear " 

But many hours elapsed ere he understood, ev^ imperfectly. 
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THE YAKN OF HAPPY JACK 

1 0NCE knew an old Norwegian sailor, one of the mildest and 
kmdest of men, who attracted me strangely—^partly because 
he was mild and kind, but partly, alas I because he had com¬ 
mitted murder 1 cannot remember that the crime weighed heavily 
upon him He spoke of it frankly, as one would allude to a love affair 
or to the taking of a dnnk It was an inadent m hfe It was part of 
a day's work That it was exceptional and reprehensible not one of 
his fnends, I am convinced, imagmed 

We made a voyage together, that old Norwegian and I We were 
in the same watch, and did very much the same duty I was very 
young and green at that time, and he, an old man, a leader in the fore¬ 
castle, dignified further by poetical circumstances, befnended me in 
many ways We used to yam together in the night watches, under 
the break of the poop, while the rest of the watch snored heavily in 
the shadows 

*' Hmssen," I asked him one mght, " who was Davy Jones ? " 
** Ah, come off your Davy Jones i " said the boatswain, interrupting 
“ Look out he don't get you by the leg " I repeated my question 
" Davy Jones," said the old man " I don't know, b* Joe, who Davy 
Jones was I know his locker though, b' gee " This was a jest 
" Just the sea ? " I asked " Dat’s one of cm, b’ gee " " And what's 
the other ? " " You want to know too much, you do," said the boat¬ 
swain, interrupting us a second time, " you and your Davy Joneses 
You're hke a Welshman at a fair ' Who trowned the tuck, Dafy 
Chones' Come off with you and give us a breeze " " The other one," 
said the old man, " it’s up m the sky, b’ gee " " Is it a sea too ? " I 
asked " Of course it is Didn't you never read your Bible ? '* 

" Why, yes, but-*' " Well, then, don't you know about Ihe waters 

above the firm-ment and the waters that are under the firm-ment ? " 
" If you're gomg to talk Latm," said the boatswain, " I'm sheenng off. 
I'll not rouse no head winds by hstemn' to you Bloody Latm they're 
talking, them two," he added, to the thud mate, as he walked away 
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** They ought to have been rooks, they’d ought ”—^by looks meaning 
folk in Holy orders 

After he had gone I got the old man to give me the whole story. 
He told me that up above, in the sky, there was another sea, of a kmd 
different from our sea, but still fit to cany ships, and mudi sailed upon 
by the people of the sky He told me ^at the ^ips were sometimes 
seen in the air—havmg perhaps heard from some Greek or Italian of 
the faia Morgana, a sort of mirage, which does venly reflect ships m 
the sky, though I beheve upside down He said that he himself had 
never seen it, but that it was well known how the anchors from this 
upper sea earned away chimneys and steeples and broke through roofs 
in European villages Such acadents were rather more common m 
the hills, he added, because the hills made the upper sea shallow In 
the valleys, where most big towns are, the water is too deep, and the 
sky ships do not anchor 

“ One tmie,'* he said, “ there was a sailor His name, b’ gee, was 
Happy Jack, and he was a big man and a sailor (t e he was strong of 
his body and a good seaman) One tune Happy Jack got paid off and 
he tink he go home So he go along a road, and by and by he come to 
a town, and he found aU hands standmg in a field looking up In the 
middle of the field there was an anchor, and it was hke red-hot gold, 
and tlie fluke of it was fast in the ground It was fast to a cable which 
went up and up into the sky, so far that you couldn't see the end of it 
A great nine-stranded cable it was, with every bit of it shimng like 
gold It was all laid up of golden rope-yarns It was a sight to see, 
that cable and the anchor was So by and by the parson of the village 
sings out to get an axe and cut it through, so that they should have the 
andior and a bit of cable to buy new clothes for the poor So a man 
goes and comes back with an axe, and he cuts a great chop at it, and 
the cable ]ust shakes a Uttle, but not so much as a rope-yam earned 
away * You’U never do it that way,* says Happy Jack , ‘ you must 
never have seen a cable, the way you shape at it What is it you want 
to do, anyway ? ’ So they said they wanted to get the anchor and the • 
cable to buy new clothes for the poor. ' Well,* says Jack, * all you got 
to dais to bury the anchor a fathom deep, and then, when they come 
to heave m up above, the cable *11 carry away, and I shouldn’t wonder 
if you get ten or twenty fathom of it, whereas if you cut it like you’re 
doing you'll not get more'n three feet * So they asked Jack to show 
them how. * It's as simple as kiss,* he says * Get spades * So they 
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got spades And then they buned the anchor seven or eight feet deep, 
with rocks and stuff on the top of it, till it was all covered over like it 
had a house on top So when they'd done that. Happy Jack thinks 
he’d earned a supper And the parson sa 3 rs, ‘ You must be thirsty 
after all that work ’ * I am thirsty,' he says So the parson takes 
him into the town, and gives him a bite of bread and shows him where 
there’s a water-butt ' Nothing hke water/ he says * You're right 
there/ says Jack,' there isn’t ’ And so Jack walks out of that town, 
and back to where the anchor was 

" By and by he began to think that the people in the ship up above 
might be rather more generous So he dung his coat off, and began 
to shinny up the cable, and he climb a great piece, and at last he see 
the ship 

“ And never in his hfe had he seen a ship the hke of that She was 
budt hke of white-hot gold, hke a ship bmlt out of the sun—a great 
shimng ship Her bows was white and round, hke a great white doud, 
and the air went swirhng past them in thin blue eddies Her ropes 
were shimng, and her blocks were shming, sund the sails on her yards 
were as white as a bow-wash She had her colours flymg at her truck 
—a long golden streamer that seemed to be white-hot hke the hull 

*' Now, as he comes up of the sea hke, and gets his foot on the 
cable and his hand on a bobstay, one of the crowd of that shi]> '<‘ans 
over the rail and looks at him And he was a queer man, and that’s 
God’s truth about him He hadn’t not so much as hair on his head, 
but instead of hair he had great golden flames No smoke, nund you, 
only flames And he was in a white dress, but the dress was all shimng 
and fiery, and sparks were all over it, h’ c he’d been splashed with 
them So Happy Jack kow-tows to this person, and he says, ’ You’ll 
have a foul hawse when you come to heave in They been burying 
your mud-hook,’ he sa 3 rs So the fiery fellow says, ' Well, Happy 
Jack, suppose you clear the hawse*’ So Jack sUdes down the cable 
and he works all night long, and just as it comes dawn he gets all clear 
Then he shinni es up and climbs aboard the ship again 

” Now, as soon as he come aboard, the fiery fellows go to the 
capstan and began to sing, and the song they sang would draw the 
soul out of the body It was slow and sweet, and strong and spinted, 
all m one And it seemed to Happy Jack that the golden cable was 
singing too as it came m through the hawse-holes In a few moments 
the were loose and the ship was under way, and she was tearmg 
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through It at the rate of knots All Happy Jack could see was the 
sails straining, and the ship l 3 nng over to it, and the blue air npping 
past, and now and then a comet, and a dancmg star, and a cloud all 
red with the sun So the fieiy fellow came up to him, and he sa3rs, 
' You must be thirsty after all that work' ' I am thirsty,' he says. 
So the fiery fellow takes him mto the cabm—it was all pictures m ^e 
cabin, all blue and green—as pretty as you can’t tmk And he give 
Happy Jack a great golden apple and a bottle of golden wine And 
Happy Jack pour out the golden wine and drank it down like it was 
good for him 

“ And the next thing he knew he was l 3 nng by the side of the road 
half a mile from where he hved And he was in a new suit of clothes 
with shiny buttons—^he was all brass-bound hke a reefer. And m hu 
hand there was a bag of golden dollars ’* 
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THREE—FOUR—FI VEI 

N ot a soul m Moulsey—^that is, not a soul who knew them— 
could at first beheve that the Chandlers and the Simpsons 
had quarrelled That such close allies could senot^y fall 
out seemed too incredible, and yet it was so Why, the Simpsons 
and Chandlers had been more hke one family than two famihesl 
The children had been brought up together the girls sharing the 
expenses of a common boat on the nver, the boys being inseparable, 
the mothers hke sisters, the one father leamng on the other for support 
m every emergency of life Young Tom Chandler was as good as 
engaged to Edith Simpson , and, of course, Charlie Simpson was 
meant for Si^an Chandler Had there been an unpleasantness at 
the bridge table ? Throughout the winter they met at each other's 
houses for a friendly rubber—on Wednesday at the Chandlers', on 
Saturday at the Simpsons’ Had some temble discovery as to the 
finanaal position of one family been made by the other? If so, 
which of them was in Queer Street ? Had young Thomas made a 
row about Edith's behaviour at the Rowing Club ball ? Were Susan’s 
eyes opened to Charles's methods of spending his evenings occasionally. 
How had it happened ? Why had the fast-drawn bonds of y wars 
and years been severed m a day, and who was to blame ? 

No one could answer these questions No one came anywhere 
near the real solution of the mystery This was the occasion of the 
irrevocable breach 

Mrs Simpson and Mrs Chandler were going up to town early 
one winter mommg Mrs Simpson was a well-preserved, solid matron 
Her hair was beginmng to tom grey, and there wero signs that she 
might alarmingly mcrease m bulk before long, but she was sbll 
well-favoured and pleasant to look on, and must have been handsome 
m her day Mrs Chandler had the advantage m years, and was still 
slim and wiry Her black hair, if it, too, were turning to the autumnal 
grey, was not permitted to betray the arcumstance Her dark eyes 
were as keen and bnght as ever they had been, and there were wonder¬ 
fully few wnnkles about them—considenng that she was the mother 
of grown-up sons and daughters 
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They earned small hand-bags, and were dressed comfortably, 
but far from showily, m matrons' black They could both be fine 
enough when finery was demanded—at afternoon parties or on diurch 
parade—^but at present they were bound for the Metropolis, stnctly 
on business 

There was a drawn look about their mouths, and a haggard, dry 
light m their eyes, which spoke of sleeplessness, or the fever of sup¬ 
pressed excitement As a matter of fact, neither of them had slept 
well the night before Tossing and turning on uneasy pillows, their 
brains throbbing with thoughts of the battle planned for the morrow, 
whenever a hght slumber overcame them, they awakened with a start 
to a horrible idea that it was late m the morning and that they had 
missed the 7 30 train 

“ No one was up when I came away," said Mrs Chandler, when at 
last the tram was moving They had been a quarter of an hour too 
soon on the cold and almost empty platform, and had found a second- 
class compartment all to themselves " I made a cup of tea, and 
snatched a bit of bread-and-butter Qmte enough t " 

" I didn't trouble about the kettle," said Mrs Simpson , " I saved 
some cold tea and a couple of oatmeal biscuits 1 never can eat 
when I have a day hke this before me " 

" No We can get a bun or a scone somewhere, if you should feel 
faint I shall be all nght till tea-time " 

" If all goes well, we shall be there before the shutters are taken 
down I shall go straight to the Indian silks and muslins That's 
where the rush will be • " 

" I must go to the crockery and glass first I am bound to match 
our soup plates—^the pale green ones, not the best—and pick up some 
cKid numbers of champagne tumblers first But I shall hurry after 
you You might hold any short lengths that you know I should 
fancy tiU I can get to you " 

" 1 will try, dear, but you know how fnghtfuUy rough they are. 
I have had pieces tom to shreds m my hand before now " 

" I know They threatened to have a poheeman at each of the 
remnant counters, and I only wish they would I had my bonnet 
knocked nght over my eyes, just as I was stretching for the sweetest 
bit of brocade I ever saw—thirteen jrards, at eleven and three, ndicul- 
ous I—and, when I could see agam, the woman behind me had grabbed 
it Oh, dear—oh, dear I I have lost my list. I must have left it 
on the hall table " 
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At the sight of her fnend fumbluig and clutching, with tremulous 
fingers, inside her Russia leather hand-bag, Mrs Simpson was seized 
with nervous apprehension, and began to dutch and fumble about 
her own reticule It was all right I After turning the contents 
upside down and sideways without takmg anything out, she enjoy<^ 
a long-drawn sigh of rehef she had found her pencilled catalogue of 
requirements 

After that, while the one lady endeavoured to recall the items on 
the lost leaflet, the other lady read, over and over again, from the 
paper in her hand, and, above the rattle of the train, nothing was 
heard from the two pairs of murmuring hps but—primrose parch¬ 
ment for Emily—the name or imtial if possible—wash-leathers if 
they really go cheap As many dusters as I can find — chipped 
decanters—soiled table-hnen Some watered silk from the fire— 

smoked gloves and short-waisted-s ”—and other such fragments. 

unintelligible to male understandings, yet gravid with meaning to 
all good-managing matrons 

In spite of a friendly warning, Mrs Simpson would get out of the 
tram at Richmond before it was at rest at the platform, and very 
nearly sprained her ankle They had to change across to the Metro- 
pohtan Railway here, and, in the foggy and yellow atmosphere, 
they met a number of other ladies, mostly dressed m black and all 
with hand-bags and haggard, eager eyes They looked gho^t like 
and shadowy as they clustered in the fog round the wooden bamer, 
waitmg for the ticket-collector to open the gate and let them through 

The two fnends glanced at each other, and Mrs Simpson whispered 
ominously, " It will be a fight I " 

Evidently the Thames Valley was n obihsing strongly for this 
first day of the campaign The great iran had sent out his pink 
proclamation only a week ago, when would-be combatants far and 
wide were waiting anxiously and wondering what had delayed the 
expected summons This was the'sale of sales, the annual winter 
engagement, to which all other battles were as skirmishes or brushes 
If you were not in your place when the battle-field opened, you had 
very little chance of distinguishmg yourself. There were, of course, 
people who believed m the second day, and even the third day ; who 
swore that the real pickings were only to be made alter tiie first flight 
of vultures had been satisfied, who affirmed that the best thmgs 
were never scrambled for till the rougher children had been got out 
of the way, and pomted tnumphantly to glonous prizes snatched 
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from the lucky-bag m the last hours of the last evenmg But the 
vast majonty believed that “ first come, first served " was truly and 
indeed the order of the sphinx-hke and mysterious general, and that 
the best fighters earned home the heaviest spoil The fight was fierce 
enough, m all consaence, but the owners of ^e burmng eyes had come 
out to fight, and already, with a sensation that was by no means 
unpleasant, they scented the battle afar, and meant to be m the very 
thick of it 

It was, at any rate, very pleasant to be going into the fray with 
an old campaigner and a chenshed and well-tned comrade, thought 
the two ladies, as they sat squeezed together in the narrow carnage 
How nice it would be coming back, side by side, when all was over I 
How they would exchange notes on the return to-night, fortifying 
and backing up each other in moments of sudden and sickemng fear 
that they had not, after all, come out of it too well! 

The fog hung heavier and heavier, and now and then a fog-signal 
went off hke a gun, suggesting the exchanges on the outside of the 
battle-field The train would be—was already—late—very late— 
atrociously and maddemngly late 

Thousands of flaring gas-jets, and hundreds of electric hghts— 
great, pallid moons and orange-colour^, glowing stars—^were fighting 
with the fog in the vast emponum From all its halls and passages, 
broad staircases and extensive saloons, there rose an indescnbable 
perfume of leather and carptets, aromatic woods and fabrics from 
Japan and the spicy East, acnd-smelling pnnts and chintzes, and the 
sour skins of furry animals, together with a heavy steam of hot coffee 
and newly-baked rolls from the spacioi:^ refreshment-room, and 
this mingled and indescnbable perfume was, to the nostnls of the 
femimnc crowds—surging about the counters in every department, 
thronging, hke bees m a swarm or like the football teams of the suburbs 
in one umted scrimmage, roimd those particular redoubts where the 
besieged assistants were known to be hterally gtmng things away— 
as the breath of war to the proverbial war-horse 

Mrs Simpson and her fnend had been fightmg for over an hour, 
and were both considerably flushed and dishevelled They had met 
m the Mantle and Fur department, and were pausmg a moment to 
recover themselves 

In this large and fog-impregnated retreat, with its iron and glass 
dome, its wire busts and wicker figures, its tall and stately servmg- 
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women, who wore rustling black silk dresses and pyramids of hair 
on their queen-Iike heads, its piles of fashionable fur boas, its mountains 
of Jackets and cloaks, and its suspended and tempting mantles, they 
were sheltered from the fury of the battle that was waging on every 
side In here one could appreciate the wonderful hum of voices, 
and estimate the immense numbers that formed the humming chorus, 
which sounded strong and ceaseless as the waves of an incoming 
ocean 

Neither required an]^hing in the mantle Ime They were only 
looking about them, thanks 

“ Certainly, madam," said one of the black silk dresses " This 
is very soft," she whispered confidentially " I half think it has been 
marked down in mistake At this figure it is considerably less than 
cost price They are only from Pans a week ago I don't think 
they were meant to be in the sale at all Forward, please I " 

The two old campaigners smiled at one another and sauntered on 
It is possible that they were aware of how such managenal mistakes 
had often been made on previous occasions 

Suddenly Mrs Simpson stopped, pointing with outstretched hand, 
as if she had seen a ghost Following the direction of the pointing 
hand, Mrs Chandler instantly saw what had startled her compamon 
It was a nch blue velvet opera-cloak, tnmmed with ostnch and pe.'i-'ock 
feathers, and lavishly embroidered with jet bugles and beads ? ^und 
the skirt 

Three-—four—five I " the elder lady exclaimed breathlessly, and 
they both advanced—" three—four—five 1 That must be a mistake, 
or it’s dtrt cheap 1 " 

" Silk hned 1 " They were picking at il hke birds, by now " It’s 
so good throughout I Cheap at ten gmneas 1 would have said Look 
at the velvet I And the feathers I Count the ostnch feathers Such 
a bold mixture, but so tasteful 1 never hked peacocks before I " 
and they walked round and round' it. retinng several yards some¬ 
times and then runmng m from opposite directions, and stooping 
over the tnmming, until the crests of their bonnets jammed, and 
they had to get up and readjust them 

" Emily," said Mrs Simpson, all at once, " if I had the money 
to spare, I'd have it Three—four—five " 

" Louisa! So would I. Only I can’t— daren't do it Three— 

four—five " 

Just then a black silk dress bore down upon them, whisked the 
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glonous thing off its wires, hung it about her own graceful shoulders, 
and sailed up and down m front of a very large woman with a red face 
and a false fnnge The two friends hung about, fasanated, spell¬ 
bound, vibrating m every nerve 

" They say pe 2 u:ock feathers are unlucky, but that's nonsense, 
of course Do you think she will take it ? You would buy it for 
Edith, I suppose ? " 

“ No," said Mrs Simpson, rather shortly, " for myself But it 
IS no good thmking about it I mustn't " 

" For yourself ? Oh, I hardly think you would hke it for yourself 
This blue is rather trying for anybody who hasn't the misfortune to 
be thin, and it ts cot so very spare," said Mrs Chandler, giving the 
cloak a cunous sort of tweak as the shop girl returned 

" Do you think so ? " said the elder lady, doubtfully " They 
can alter anything here, you know But it »s bnght, very bnght. 
No, you are nght, 1 won’t hke it Besides, 1 do beheve peacock feathers 
are unlucky—even as few as those No, it won't do It would not 
smt me, even if I could afford it, which I can't " 

The girl had replaced the cloak on the wired outhne of feminme 
beauty and grace, and Mrs Chandler was stooping over its lower folds 
Only the back of her neck and her bonnet, still slightly on one side, 
could be seen as she spoke 

" In tliat case, if you have made up your mind against it, I really 
think, if you'll promise to back me up, I will make the plunge and 
buy it m 5 reelf " 

" I certainly will not back you up." said Mrs Simpson, surpnsed 
into unbecoming loudness of voice , and the back of Mrs Chandler’s 
neck was suffused with a guilty blush 

" Why not ? ” 

" Why not ? Because if either of us buys it, 1 will buy it 
I found it, and it is mine by nght, if I want it This is not 
hke you, Emily You try to put me off it, and fnghten 
me simply because you want it for yourself That is deceitful 
of you " 

Of course Mrs Chandler declared that deceit was. as ever, foreign 
to her nature If her fnend claimed her nght and took it, so be it 
If she felt that it would smt her, that with her splendid and luxuriant 
figure she could carry off the blueness and the spareness together, 
and face a Moulsey concert audience without any mwaid misgiving. 
It was not for Mrs Charter to oppose her, whatever the force of her 
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own opomon But if she did not care to risk the purchase, then Mrs. 
ChancUer would, That was fair enough 

But Mrs Simpson was utterly unreasonable It was hers, as 
between the two, by nght of finding, whether she choose to buy it 
or not. In any case her fnend must not, i^ould not, buy it And 
so the animated discussion went on, and the hummmg chorus all 
round waxed stronger and stronger m volume 

I call on you as a fnend to leave it alone, Emily,” the discoverer 
said at last ” It would be too mean and too unlike you to cut me out 
m that way ” 

” Is not that the dog in the manger ? ” said Mrs Chandler, very 
heatedly ” At any moment somebody may come in and snap it up 
before our faces—while you stand talking such nonsense It would 
smt me, and you would look odious m it ” 

” Your rudeness and unkmdness push me over the bnnk, Emily,” 
said Mrs Simpson, solemnly ” I wtU buy it There shall be no 
dog in the manger about it Three—four—^five ” 

Then Mrs Chandler changed her front She implored her fnend 
to forget her thoughtless words She should not go over the bnnk 
It would not smt her one httle bit, and she should not burden herself 
with a white elephant at three—^four—five Neither of them would 
buy It, since neither of them could really afford it They would 'eave 
It there for the next happy discoverer who should come that wa^ 

But Mrs Simpson was now resolute to go over the bnnk, and 
reqmred a lot of management before she consented to be led away 
from temptation—away from this soft and enervating shelter, back 
mto the raging centre of the battle 

” I could not have beheved she wou* 1 behave hke that, or say 
such rude things I know I could carry it off all nght I ” thought Mrs. 
Simpson, as she snatched and pushed and elbowed in front of the 
piles of rainbow-tmted note-paper in the Stationery department 
” Odious selfishness I It would* just smt me That shopgirl and 
I were a perfect match m height and everythmg, and she looked splendid 
m it It would make Lomsa look a ample tub—nothing else I ” 
thought Mrs Chandler, very wrathfully, as, with snake-hke undula 
tions and rushes, she approached an immense glove tray 

Ten minutes later a lady m black was hurrying down the staircase 
that leads from Ladies and Infants’ Underlmen to Cloaks, Capes, and 
Furs, while another lady m black was advanang through the great 
door of Boots, Shoes, and Shppers towards the same point They 
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met in the middle of the carpeted floor, one on each side of the blue 
velvet cloak Like the two elders in the apocryphal story, they had 
parted company und^ some idle pretence, and, taking circuitous 
routes, had returned to the object of attraction and temptation 

“ I came back just to have one more peep at it," said Mrs Simpson, 
in confusion " If only to see whether it was gone yet ” 

" And I came because I knew you were not to be trusted, and to 
save you from folly," said Mrs Chandler, putting a bold face upon 
the doubtful situation 

" Three—four—five 1 " Mrs Simpson murmured to herself, as once 
more she jpermitted herself to be led away " Dtrt cheap! It is 
madness leavmg it", and she showed signs of breaking away and 
returning 

" If It is madness to leave it, and it doesn't smt you, why not let 
me have it ? " said Mrs Chandler, almost dragging her along " Come 
—come—you are forgetting everything Does Mr Simpson wear 

flannel next his skin ? Because I have seen some-” 

" Giving them away ? Show me where they are " 

Then the two ladies went on with the business that had brought 
them to London They struggled and bought and earned away 
their purchases, for fear other strugglers should get possession of them 
out of the shop people's hands, from counter to counter, from depart¬ 
ment to department But in all their struggles, amid the confused 
sea of bonnets, in the roar of the assembled voices—for, though nobody 
meant to raise her voice, the general effect was in certain departments 
an angry roar—they never felt their minds free from one thought 
Neither of them would lose sight of the other again until they were 
both safe m the moving train 

They could not trust each other You see, the fnendship of years 
is a very real thing, and it is absurd to sneer at the feminme notion 
of honour, but there are limits to everything The soldier who will 
succour and stay with his comrade beneath the hail of the enemy's 
bullets, will cheat him out of his share of the plunder of a hen-roost 
There is no stauncher or more loyal fnendship than that of two women 
of mature years, between whom no nvaliy of love is ever hkely to come 
The^ will do practically anything m the world for each other, but, 
in the pecuhar and mexphcable fever of a draper's wmter sale, thetr 
limits are reached, and treachery is absolutely certain to be practised. 

Nobody knew this better than Mrs Simpson and Mrs Chandler 
Had there been no obvious cause for sus{»aon of each other, it would 
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have naturally occurred to both to keep a watchful eye But now, 
after what had happened—the first discussion, the meeting, and the 
angry words—a close guard was indeed nece^ary. 

It occurred to Mrs Simpson that if only Mrs Chandler would get 
entangled or held in some distant portion of the vast building, she 
could then safely leave her fnend for a bnef space, but the lady gave 
her no such chance of freedom Doubtless she, too, was angry at 
having to keep guard, and would also have been glad of a short rehef 

“ I am only runmng up to the Drugs Don't trouble to come 
I will find you here when I come down,” Mrs Simpson would say, 
when she fancied the opportunity had arrived 

" One instant, and I will come too,” and Mrs Chandler would 
clutch her by the arm or hand-bag “ Does this match that, or that 
match this best ? ” 

They met friends or acquaintances, of course, here and there, in 
the press of the throng, but a humed nod sufficed for recogmtion and 
they would press and push, shoulder to shoulder, in the stonmng of 
some strongly-defended place, without exchanging a single word 
Sometimes, in smoking-rooms and other haunts of men, one hears 
dark insinuations as to the hours spent by ladies in shopping One 
hears veiled allusions to the convenience of the great metropohtan 
bazaars for frivolous appointments or the furtherance of reprehen'^'ble 
flirtations No one who had ever been at one of the great w »'ter 
sales would make such ndiculous suggestions, or hint that the fair 
sex there congregated were bent on anything but business In all 
the multitude of buyers there was never a male to be seen, except 
the perspiring shop-walkers (with the red rosettes), the tails of whose 
elegant frock-coats were in constant dmi^ *r of bung pulled ofi^ by 
the eager pluckings that claimed attention on every side 

The afternoon was weanng on, the fog was creeping in hke heavy 
smoke, the heat was tropical, and still the battle raged The two 
fnends were hot and dusty, dishevelled as to headgear, and, hke pack- 
horses, burdened with parcels Their indonutable courage still sus- 
tamed them They were unconsaous of bodily fatigue, though their 
legs nearly failed them, and their feet were burning They had eaten 
nothing since the moming^—not even the suggested bun or scone— 
and yet felt no hunger, though they were yawmng woefully from 
sheer emptiness They were fighting, shoulder to shoulder, in the 
miUe among the odd lengths of Chinese cretonnes and Japanese muslins 
when the opportumty that Mrs Simpson had been looking for came 
VOL. IX a c 
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*' Pardon me, 1 have already selected that/' said Mrs. Chandler 
firmly to a lady who had taken possession of the other end of a long 
stnp of flowery curtain 

No, that you didn't Let go, if you please, at once,” said the 
lady with spint 

” Don't think of lettmg go,” said one of the lady's fnends 
" Where’s the shop-walker ? ” 

” Hold it I hold It I ” cned Mrs Simpson. ” I will run for the 
shop-walker This belongs to my fnend, madam Let go at once 1 ” 
and she darted away 

Her keen eye had discovered an ally m the crowd, not two yards 
off It was a Mrs Rogers, a humble fnend—almost a hanger-on— 
of the Simpson household While her companion was still strugglmg 
with the unknown foe over the highly desirable length of stuff so 
msolently attacked, Mrs Simpson got m touch with Mrs Rogers, 
opened her bag. gave her money, and, with surprising rapidity, 
mstructed her 

" Three—four—five, m large figures You can’t nustake it 
Peacock’s and ostnch’s Go as fast as you can To be sent to my 
address Don't delay—^hke a good creature ” 

The ally humed off, and Mrs Simpson pounced on a rosetted 
assistant and returned to her fnend, to find the dehcate Onental fabnc 
hangmg in shreds and tatters in her hand, and the enemy vanished 
The shop-walker made nothing of the inadent (they alwa}^ had a 
grand style at this famoi^ house), twirled the stuff—^a remnant indeed 
now—^into a bundle, and threw it down behind the counter 

” Don’t mention it, my dear madam We are accustomed to 
considerable eagerness and occasional acadents Pass along, ladies I 
Pass along, if you please, ladies 1 ” and he pointed over their heads 
to a great, stanng proclamation of the proprietor—the mysterious 
and venerated general—warmng non-combatants not to loiter on the 
field of action There was a hght of tnumph m Mrs Simpson's 
haggard eyes as they at last found seats m the tea-room. but Mrs 
Chandler did not notice it She was utterly worn out with the double 
duty of fighting for hersdf and guarding her fnend, and had re¬ 
nounced all idea of gettmg away from her It was not till they rested 
their aching hmbs on the cane chairs that they knew they were dead 
beat, and nearly famting from hunger 

Their tuples throbbed, and the mside of their heads seemed to 
be op^ung and shuttmg with a bang every second, as the tram bore 
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them homeward oat of the fog and turmoil of the vast town—out 
into the purer air of the nver valley. It had been a grand day, 
a m^orable day, a never-to-be-forgotten battle, and, while the 
rhythmical rattle of the wheels seemed to be repeating, ** Three—four 
—^five, thru —^four—^five, three —four—five,” with the emjdiasis on 
the first number, Mrs Simpson told herself that she had triumphed. 

What was Mrs Chandler thmking about, and what did the rattle 
of the wheek appear to her to say. while she sat with dc^ed eyes, 
pretendmg to sleep ? Were the wheels whispermg, ” Thru —^four— 
five,” to her also ? If so, she never alluded to those tempting numbers 
in the few scraps of conversation that passed between the two worn- 
out comrades-m-arms 

But, she went up to town next mormng by the same 7 30 tram, 
all hy herself, without a word of explanation to anybody, amd returned, 
before one o'dock, with a brown-paper parcel in her hand 

Less than a week after this Mrs Simpson and Mrs Chandler both 
went to the evemng performance of the Moulsey and Hampton Vagrant 
Histnons Each hoped against hope, as she entered the hall, that 
the other would not be there Each wore a blue velvet opera doak 
with a collar of mixed ostrich and peacock feathers They both 
flushed crimson, and then turned deadly pale as they met in the 
reserved seats, but they did not speak, though the two hu‘'nds 
talked across them with boisterous cordiality They both understood, 
even m their first surprise, that each had been treacherous to the 
other, and reahsed that m all probdbihty the supply of those rich blue 
rlnalcs at three—four—five would not fail until the demand for them 
ceased 

One would have thought no solution of the httle difficulty as to 
who should possess the object of their admiration could have been 
happier Each of them had got what each wanted, without robbmg 
her old fnend But they did not see the matter in this hght* Every¬ 
body noticed the coldness at the performance, and the open and 
complete breach—^the absolute severance of every old tic, the irrevoc¬ 
able separation of the two entire faimhes, who were compelled to obey 
their commanders—^immediately followed You see, neither Mrs 
Simpson nor Mrs Chandler could forget that her fnend had tned to 
deceive her, that she had tned to deceive her fnend, and that she had 
deceived herself 
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I 

T here was httle need for the swart gipsies to explain, as 
they stood knee>deep m the snow round the baihff of the 
Abbey Farm, what it was that had sent them The un¬ 
broken whiteness of the uplands told that, and, even as they spoke, 
there came up the hill the dark figures of the farm men with shovels, 
on their way to dig out the sheep In the summer the baikfl would 
have been the first to call the gipsies vagabonds and roost-robbers, 
now they had women with them too 

" The hares and foxes were down four da 3 rs ago, and the hquid- 
manure pumps like a snow man,*' the bailiff said " Yes, you can 

he in the laithes and welcome—^if you can find 'em Maybe you'll 
help us find our sheep too—" 

The gipsies had done so Coming back again, they had had some 
ado to discover the spot where their three caravans made a hummock 
of white against a broken wall 

The women—they had four women with them—began that after¬ 
noon to weave the mats and baskets they hawked from door to door, 
and in the forenoon of the following day one of them, the black-haired, 
soft-voiced queen whom the baihff had heard called Annabel, set her 
babe in the shng on her back, tucked a bundle of long cane-loops under 
her oxter, and trudged down between eight-foot walls of snow to the 
Abbey Farm She stood in the latticed porch, dark and handsome 
against the whiteness, and then, advanang, put her head into the 
great hall-kitchen 

" Has the lady any chairs for the gipsy woman to mend ? *' she 
i^kcd m a soft and insinuating voice 

They brought her the old chairs, she seated herself on a box m 
the porch , and there she wove the stnps of cane m and out, securing 
eadi one with a httle wooden peg and a tap of her hammer The child 
remamed in the sling at her back, takmg the breast from tune to time 
over her shoulder , and the silver wedding rmg could be seen as she 
whipped the cane back and forth 

3M 
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A 9 she worked she cast cunous glances into the old hall-kitchen. 
The snow outside cast a paUid, upward light on the heavy c<uhng- 
beams. this was reflected in the polished stone floor. and the children, 
who at first had shyly stopped their play, seeing the strange W(»nan 
in the porch—the nearest thing they had seen to gipsies before had been 
the old itinerant glazier with his frame of glass on his back—resumed 
it, but still eyed her from tune to time In the anaent walnut chair by 
the hearth sat the old, old lady who had told them to bring the chairs. 
Her hair, almost as white as the snow itself, was piled up on her head 
d la Marquise . she was knitting , but now and then she allowed the 
needle in the httle wooden sheath at her waist to he idle, closed her 
eyes, and rocked softly m the old walnut chair 

** Ask the woman who is mending the chairs whether she is warm 
enough there," the old lady said to one of the children . and the chUd 
went to the porch with the message 

"Thank you, httle missie—thank you, lady dear—Annabel is 
quite warm," said the soft voice, and the child returned to the 
play 

It was a childish game of funerals at winch the children played. 
The hand of Death, hovenng over the dolls, had singled out Flora, 
the articulations of whose sawdust body were seams and whose boots 
were painted on her calves of fibrous plaster For the greater solemmty 
the children had made themselves sweeping trams of the gann« of 
their elders, and those with cropped curls had draped their heads with 
^awls, the fnnges of which they had combed out with their fingers 
to simulate hair—long hair, such as Sabnna, the eldest, had hang¬ 
ing so low down her back that she could almost sit on it A 
cyUndncal-bodied horse, convertible bis flat head came out of 

Its socket) into a locomotive, headed the sad corUf^e , then came the 
defunct Flora, then came Jack, the raffish sailor doll, with other dolls , 
and the children followed with hushed whispenngs 

The youngest of the children paksed the high-backed walnut chair 
m which the old lady sat She stopped 

" Aunt Rachel—" she whispered, slowly and gravely openmg very 
wide and closing very tight her eyes 
" Yes, dear ? ” 

"Flora's dead I" 

The old lady, when she snuled, did so less with her hps than with 
her faded cheeks So sweet was her face that you could not help 
wondenng, when you looked on it, how many men had also looked 
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upon it and loved it Somehow, you never wondered how many of 
them had been loved m return 

“ I'm so sorry, dear," Aunt Rachel, who m reality was a great-aunt, 
said “ What did she die of this tune ? ” 

"She died of Brown Titus 'n now she’s going to be 
buned m a grave as httle as her bed *’ 

" In a what, dear ? ’’ 

" As httle dread . . as httle as my bed . . . you say it, 
Sabnna " 

" She means, Aunt Rachel, 

Teach me to hve that I may dread 
The Grave as httle as my 

Sabnna, the eldest, interpreted, 

“ Ah I But won’t you play at cheerful thmgs, dears ? " 

** Yes, we will, presently. Aunt Rachel, gee up, horse I Shall 
we go and ask the chair-woman if she’s warm enough ? ’’ 

" Do, dears ” 

Again the message was taken, and this time it seemed as if Annabel, 
the gipsy, was not warm enough, for she gathered up her loops of cane 
and brought the chair she was mending a httle way mto the hall-kitchen 
itself She sat down on the square box they used to cover the sewing- 
machine " Thank you, lady dear," she murmured, hfting her hand¬ 
some almond eyes to Aunt Rachel Aunt Rachel did not see the long, 
furtive, cunous glance Her own eyes were closed, as if she was tired , 
her cheeks were smihng, one of them had dropped a httle to one 
shoulder, as it might have dropped had she held in her arms a babe , 
and she was rockmg, softly, slowly, the rocker of the chair makmg a 
httle regular noise on the pohshed floor 

Ihe gipsy woman beckoned to one of the children 
" Tell the lady, when she wakes, that 1 will tack a strip of felt to 
the rocker, and then it will make no noise at aU," said the low and 
wheedling voice , and the child retired agam 
The interment of Flora proceeded 

An hour later Flora had taken up the burden of Life agam It 
was as Angela, the youngest, was chastising her for smne offence, that 
Sabnna, the eldest, looked with wondenng eyes on the babe m the 
gipsy’s slmg. She approached on tiptoe 

'* May I look at it. please ? ’’ she adeed timidly 
The gipsy set one shoulder forward, and Sienna put the shawl 
gently aside, peenng at the dusky brown morsel withm 
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** Sometiine, perhaps—^if I'm very careful—” Sabrina ventured 
diffidently, “— if I'm very careful—may I hold it ? " 

Before replying, the gipsy once more turned her almond eyes 
towards Aunt Radiel's chair Aunt Rachel had been awakened for 
the conclusion of Flora's funeral, but her eyes were closed again now, 
and once more her cheek was dropped m that tender suggestive httle 
gesture, and she rocked But you could see that she was not properly 
asleep It was, somehow, less to Sabnna, still pMnng at the babe 
m the shng, than to Aunt Rachel, apparently asleep, that the gip(^ 
seemed to reply 

“ You’ll know some day, htUe missic, that a wean knows its own 
pair of arms,’* her seductive voice caftie 

And Aunt Rachel heard She opened her eyes with a start. The 
httle regular noise of the rocker ceased She turned her head quickly, 
tremulously she began to kmt again , and, as her eyes rested on the 
sidelong eyes of the gipsy woman, there was an expression in them 
that almost resembled fnght 


II 

Ibey began to deck the great hall-kitchen for Christmas, but the 
snow still lay thick over hill and valley, and the gipsies’ caravans 
remained by the broken wall where the drifts had overtaken them. 
Though all the chairs were mended, Annabel still came daily U the 
farm, sat on the box they used to cover the sewing machine, and wove 
mats As she wove them. Aunt Rachel kmtted, and from tune to 
time fra^ents of talk passed between the two women It was always 
the white-haired lady who spoke first, and Annabel made all sorts of 
salutes and obeisances with her eyes befon replying 

" I have not seen your husband," Aunt Rachel said to Annabel 
erne day (The children at the other end of the apartment had con> 
verted a chest mto an altar, and were solemnising the nuptials of the 
resurrected Flora and Jack, the raffish sailor-doll) 

Annabel made roving play with her eyes " He is up at the 
caravans, lady dear," she rephed " Is there an 3 rthing Annabel can 
bid him do ? ” 

** Nothing, thank you," said Aunt Rachel 

For a mmute the ^psy watched Aunt Rachd, and then she got up 
from the sewing-machine box and crossed the floor She leaned so 
dose towards her that she had to put up a hand to steady the babe at 
her back. 
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** Lady dear/' she marmared with irresistible softness, ** yoor 
husband died, didn't be ^ " 

On Aunt Rachel’s finger was a nng, but it was not a wedding ring. 
It was a hoop of pearls 

" I have never had a husband,” she said 

The gipsy glanced at the nng ” Then that is-? ” 

” That is a betrothal nng,” Aunt Rachel rephed. 

” Ah ! ” said Annabel 

Then, after a minute, she drew still closer Her eyes were fixed 
on Aunt Rachel's, and the insinuating voice was very low 
” Ah I And did tt die too, lady dear ? ” 

Again came that quick, half-afinghtcd look into Aunt Rachel’s 
face Her eyes avoided those of the gipsy, sought them, and avoided 
them again 

“ Did what die ? ” she asked slowly and guardedly 
The child at the gipsy’s back did not need suck , nevertheless, 
Annabel's fingers worked at her bosom and she moved the shng As 
the child settled, Annabel gave Aunt Rachel a long look 
“ Why do you rock ? ” she asked slowly 

Aunt Rachel was trembhng She did not reply In a voice soft 
as sUding water the gipsy continued 

” Lady dear, we are a strange folk to you, and even among us there 
are those who shuffle the pack of cards and read the palm when silver 
has been put upon it, knowing nothing But some of us sea — 
some of us see ” 

It was more than a mmute before Aunt Rachel spoke 
” You are a woman, and you have your babe at your breast now . . 
Every woman sees the thing you speak of ” 

But the gipsy shook her head ” You speak of seemg with the 
heart I speak of eyes—^these eyes ” 

Again came a long pause Aunt Rachel had given a httle start, 
but had become qmet agam When at last she spoke it was m a voice 
scarcely audible 

" That cannot be I know what 3 mu mean, but it cannot be 
He died on the eve of his wedding For my bridal clothes they made 
me black garments mstead It is long ago, and now I wear neither 

black nor white, but-" her hands made a gesture. Aunt Rachel 

always dressed as if to smt a sorrow that Time had depnved of bitter¬ 
ness, m such a tender and fleecy grey as one sees m the mists that 
he like lawn over hedgeraw and copse early of a midsummer’s memung 
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'* Therefore/' she resomed. your heart may see, but your cannot 
see that which never was." 

But there came a sudden note of masterfulness mto the gipay's voice 

" With my eyes— th*s§ eyes," she repeated, pomting to them 

Aunt Rachel kept her own eyes obstinately on her kmtting needles. 
" None except 1 have seen it It is not to be seen," she said. 

The gipsy sat suddenly erect 

" It IS not so Keep still m your chair," she ordered, " and 1 will 
tell you when-" 

It was a curious thing that followed As if all the will went out 
of her. Aunt Rachel sat very still, and presently her hands fluttered 
and dropped The gipsy sat with her own hands folded over the mat 
on her knees Several mmutei passed, then, slowly, once more that 
sweetest of smiles stole over Aunt Rachel's cheeks Once more her 
head dropped Her hands moved Noiselessly on the rockers that 
the gipsy had padded with felt the chair began to rock. Annabd 
hfted one hand 

" Dovo se f»," she said " It is there " 

Aunt Rachel did not appear to hear her. With that ineffable smile 
still on her face, she rocked 

Then, after some mmutes, there croi^ed her face such a look as 
visits the face of one who, waking from sleep, strains his faculti 'S to 
recapture some blissful and vamshing vision . . 

" Jed —it IS gone," said the gipsy woman 

Aunt Rachel opened her eyes again She repeated duDy after 
Annabel 

" It is gone " 

" Ghosts," the gipsy whispered prc*-‘»ntly, " are of the dead. 
Therefore it must have hved " 

But again Aunt Rachel shook her head " It never hved." 

" You were young and beautiful ? ." 

Still the shake of the head " He died on the eve of bis wedding. 
They took my white gannents away and gave me black ones. How 
then could it have hved ? " 

" Without the kiss, no But sometimes a woman will he through 
her life, and at the graveside still wiU he Tell me the truth " 

But they were the same words that Aunt Rachel repeated " He 
died on the eve of his wedding, they took away my wedding 
garments " From her lips a he could hardly issue The gipsy's 
face became grave . . . 
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She broke another long silence. 

“ I beUeve/’ ^e said at last " It is a new kind—^but no more 
wonderful than the other The other I have seen, now I have seen 
this also Tell me. does it come to any other chair ? ” 

It was his chair. he died m it,*' said Aunt Rachd. 

" And you—shall you die m it ? *’ 

" As God wills " 

“ Has . other Ufe . visited it long ? " 

" Many years , but it is always small, it never grows *' 

" To their mothers babes never grow They remam ever babes . . . 
None other has ever seen it ? ” 

*' Except yourself, none I sit here, presently it creeps mto my 
arms , it is small and warm , I rock, and then . it goes ’* 

*' Would it come to another chair ? " 

“ I cannot tell I think not It was his chair " 

Annabel mused At the other end of the room Flora was now 
bestowed on Jack, the disreputable sailor The gipsy's eyes rested 
on the bndal party 

“ Yet another might see it . ” 

" None has " 

" No, but yet The door does not always shut behmd us 
suddenly Perhaps one who has toddled but a step or two over the 
threshold might, by looking back, catch a glimpse What is the 
name of the smallest one ? ” 

“ Angela ” 

*' That means ' angel' . Look, the doll who died yesterday is 

now being mamed. It may be that Life has not yet sealed the 
httle one's eyes Will you let Annabel ask her if she sees what it is 
you hold m your arms ? " 

Again the voice was soft and wheedling . . 

" No, Annabel," said Aunt Rachel famtly. 

" Will you rock again ? " 

Aunt Rachel made no reply 
" Rock . . " urged the cajoling voice. 

But Aunt Rachel only turned the betrothal nng on her finger 
Oves at the altar Jack was leermg at his new-made bride, past decency , 
and httle Angela held the wooden horse's head, which had parted fnnn 
its body 

" Rock, and comfort yourself " tempted the voice 
Then slowly Aunt I^tchd rose from her diair 
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** No, Annabel/* she said gently Yon ^ould not have spoken. 
When the snow melts you will go, and come no more, vdiy then did 
you speak ? It was mme. It was not meant to be seen by another, 
I no longer want it Please go " 

The swarthy woman turned her almond eyes on her once more 
** You cannot hve without it,'* she said as she also rose . 

And as Jack and his bnde left the church on the reheaded horse. 
Aunt Rachd walked with hanging head from the apartment 

III 

Thenceforward, as day followed day, Aunt Rachel rocked no more; 
and with the packing and partial melting of the snow the gifisies up 
at the caravans Judged it tune to be off about their business It was 
on the morning of Christmas Eve that they came down in a body to 
the Abbey Farm to express their thanks to those who had befnended 
them , but the baihff was not there He and the farm men had ceased 
work, and were down at the church, practising the carols Only 
Aunt Rachel sat, still and knitting, m the black walnut chair , and the 
children played on the floor 

A night m the toy-box had apparently bred discontent between 
Jack and Flora—or perhaps they ^ught to keep their counten'^nces 
before the world , at any rate, they sat on opposite sides of tht .(K>m, 
Jack keeping boon company with the lead soldiers, his spouse reposing, 
her lead-balanced eyes closed, m the broken clockwork motor-car. 
With the air of performing some vaguely momentous ntual, the children 
were kissing one another beneath the bunch of mistletoe that hung 
from the centre beam In the mtervals of i issing they told one another 
in whispers that Aunt Rachel was not very well, and Angela woke 
Flora to tell her that Aunt Rachel had Brown Titus also 

" Stay you here , I will give the lady dear our thanks,” said Annabel 
to the group of gipsies gathered about the porch , and she entered the 
great hall-kitchen. She approached the duur in which Aunt Rachel 
sat 

There was obeisance m the bend of her body, but command m her 
kmg almond eyes, as she spoke 

” Lady dear, you must rock or you cannot hve *' 

Aunt Radiel did not look up from her work 
” Rocking, 1 should not hve long,” she replied 
" We are leavmg you ** 
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” AU leave me " 

** Annabel fears she has taken away your comfort ” 

“ Only for a httle while The door closes behmd us. but it opens 
again ” 

" But for that httle tune, rock-** 

Aunt Rachel shook her head 

“ No It IS fimshed Another has seen Say good-bye to 
your companions, they are very welcome to what they have had, 
and God speed you " 

" They thank you. lady dear Will you not forget that Annabel 

saw, and rock ? ’’ 

" No more ’’ 

Annabel stooped and kissed the hand that bore the betrothal hoop 
of pearls The other hand Aunt Rachel placed for a moment upon 
the smoky head of the babe in the sling It trembled as it rested there, 
but the tremor passed, and Annabel, turning once at the porch, gave 
her a last look Then she departed with her compamions 

That afternoon Jack and Flora had shaken down to wedlock as 
mamcd folk should, and sat together before the board spread with the 
dolls' tea-things The palhd hght in the great hall-kitchen faded, 
the candles were hghted, and then the children, first borrowing the 
stockings of their elders to hang at the bed’s foot, were packed off early 
—for It was the custom to bnng them down again at midnight for the 
carols Aunt Rachel had their good-mght kisses, not as she had them 
every night, but with the special ceremony of the mistletoe 

Other folk, grown folk, sat with Aunt Rachel that evening. but 
the old walnut chair did not move upon its rockers There was merry 
talk, but Aunt Rachel took no part in it The board was spread with 
ale and cheese and spiced loaf for the carol-singcrs , and the tune drew 
near foi their coming 

When at nudnight, faintly on the air from the church below, there 
came the chiming of Chnstmas morning, all bestirred themselves 
** They'll be here m a few minute,” they said, “ somebody go 
and bnng the children down ” , and within a very httle while subdued 
noises were heard outside, and the hfting of the latch of the yard gate 
The children were in their mghtgowns, hardly fully awake , a low voice 
outside was heard giving orders, and then there arose cm the night 
the carol 

“ Hush I ” they said to the wondering children , ** listen ! . . ” 

It was the Cherry Tree Carol that rose outside, of how sweet Mary, 
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the Queen of Galilee, besought Joseph to pluck the chemes lor her 
Babe, and Joseph refined, and the voices of the singers, that had 
begun hesitatingly, grew strong and loud and free. 

and Joseph wouldn’t pluck the chemes,*' somebody was 
whispenng to the tiny Angela 

Mary said to Cherry Tree, 

** Bow down to my knee. 

That I may pluck chemes 
For my Babe and me,” 

the caroUers sang, and '* Now listen, darlmg.” the one who held 
Angela murmured 

The uppermost spray then 
Bowed down to her knee, 

** Thus you may see, Joseph, 

These chemes are for me *’ 

** O, eat your chemes, Mary, 

Give them your Babe now, 

O, eat your chemes, Mary, 

That grew upon the bough *' 

The httle Angela, within the arms that held her, murmured, ** It's 
the gipsies, isn't it, mother ? " 

" No, darhng The gipsies have gone It's the carol>sinjrets, 
smging because Jesus was bom " 

*' But, mother it is the gipsies, isn't it ? . 'Cos look 

" Look where ^ " 

“ At Aunt Rachel, mother The gipsy woman wouldn’t go 
without her httle baby, would she ? *' 

“ No, she wouldn’t do that ” 

" Then has she lent it to Aunt Rachel, hke I lend my new toys 
sometimes ? ” 

The mother glanced across at Aunt Rachel, and then gathered the 
nigh^oMmed figure more closely. 

" The darling’s only half awake/' she munnured. ..." Foot 
A unt Rachel's sleepy too 

Aunt Rachel, her bead dropped, her hands bghtly folded as if 
about some shape that none saw but herself, her face agam meilable 
with that sweet and peaceful smile, was once more rocking softly m 
her chair. 
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T he old yellow-fanged dog>baboon that was chained to a post 
m the yard had a dangerous tnck of throwing stones He 
would seize a piece of rock m two hands, stand erect and 
whirl round on his heels till momentum was obtained, and then— 
let go The missile would fly hke a bullet, and woe betide any one 
who stood m its way The performance precluded any kind of aim , 
the stone was hurled ofl at any chance tangent and it was bad 
luck rather than any kind of mahce that gmded one three-pound 
boulder through the window, across the kitchen, and into a 
portrait of Judas de Beer which hung on the wall not half-a-dozen 
feet from the slumbenng Vrouw Grobelaar 

She bounced from her chair and ballooned to the door with a silent 
swift agility most surprising to see m a lady of her generous build, 
and not a sound did she utter She was of good veld-bred fighting 
stock, which never cned out till it was hurt, and there was even some¬ 
thing of compassion m her face as Fnkkie jumped from the stoep 
with a twelve-foot thong in his hand It was, after all, the baboon 
that suffered most, if his yells were any mdex to his feelmgs Fnkkie 
could smudge a fly ten feet ofl with just a flick of his whip, and all 
the tender parts of the accomphshed animal came m for ruthless 
attention 

" He ought to be shot," was Fnkkie’s remark as he curled up the 
thong at the end of the disciphne " A baboon is past teaching if 
he has bad habits He is more hke a man than a beast *' 

Tlte Vrouw Grobelaar seated herself m the stoep chair which by 
common consent was rt^rved for her use, and shook her head. 

“ Baboons are uncanny things," she answered slowly " When 
you shoot them, you can never be quite sure how much murder there 
is m it The old story is that some of them have souls and some not 
an<^it is qmte certain that they csin talk when they will You have 
heard them crying m the mght sometimes Well, you ask a Kafir 
what that means Ask an old wise Kafir, not a young one that has 
forgotten the wisdom of the black people and learned the foolishness 
only of the white." 
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" What does it mean, tante ? ** It was I that put the question 
Katje, too, seemed cunous 

The old lady eyed me gloomily 

“ If you were a landed Boer mstead of a kind of schoolmaster,'* 
she rephed withenngly, " you would not need to ask such a question 
But 1 will tell you A babron may be wicked—look at that one showing 
his teeth and cursing—but he is not Idind nor a fool He runs about 
on the hills, and steals and fights and scratches, and all the time be 
has all the knowledge and twice the strength of a man, if it were not 
for the tad behind him and the hair on his body So it is natural that 
sometimes he shoidd be gneved to be such a mean thing as a baboon 
when he could be a useful kind of man if the men would let him And 
at mghts, particularly, when their troop is in laager and the young 
ones are on watch among the high rocks, it comes home to the best 
of them, and they sob and weep hke young widows, pretending that 
they have pains inside so that the others shall not feel offended and 
turn on them Any one may hear them in the kloofs on a windless 
mght, and, 1 can tcU you, the sound of their sorrow is pitiful " 

Katje threw out a suggestion to console them with buckshot, and 
the Vrouw Grobelaar nodded with meamng 

“ To hate baboons is well enough m the wife of a Burgher," she 
said sweetly “lam glad to sec there is so much fitness and wfe! ness 
about you, since you will naturally spend all your life on farms 
Katje's flush was a distress signal First blood to the Vrouw 
“ Baboons," continued the old lady, “ are among a farmer's worst 
enemies They steal and destroy and menace all the year round, 
but for all that there are many farmers who will not shoot or trap 
them And these, you will notice, are always fanners of a npe age 
and sense-shaped by expenence Th^ know, you may be sure 
My step-sister's first husband, Shadrach van Guelder, shot at baboons 
once, and was so fnghtened afterwuds that he was afraid to be alone 
m the dark." 

There was a story toward, and ..c one moved 
“ There were many Kafirs on his farm, which you have not seen," 
pursued the Vrouw Grobelaar, adjusting her voice to narrative pitch 
“ It was on the fnnge of the Drakensberg, and many spurs of hill, 
divided by deep kloofs like gashes, descended on to it So plenty of 
water came down, and the cattle were held from straying by the rocks, 
on one side at any rate The Kafirs had their kraals dotted all about 
the land, and as they were of the land that works, my step-sistcr's 
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husband suffered them to remain and grow their httle patches of 
mealies, while they worked for him m between He was. of course, 
a cattle Boer, as all of our family have always been, but here were 
so many Kafirs to be had for nothing, that he soon commenced to 
plough great spaces of land and sow valuable crops There was every 
prosp^t that he would make very much money out of that farm, 
for com always sells, even when cattle are gomg for only seven pounds 
a-piece, and Shadrach van Guelder was very cheerful about it 

" But when a farmer weighs an ungrown crop, you will always 
find that there is something or other he does not take into account 
He tells off the weather and the land and the Kafirs and the water 
on his fingers, and forgets to bend down his thumb to represent God 
—or something Shadrach van Guelder hfted up his eyes to the hiUs 
from whence came the water, but it was not until the green com was 
SIX inches high that he saw that there came with it baboons Armi^ 
and repubhes of them , more baboons than he had thought to exist, 
—they swooped down on his sprouting lands and noted, ate and 
rooted, trampled and wantoned, with that kind of bounang devilish- 
ness that not even a Kafir can correctly imitate In one night they 
undid all his work on five sown morgen of fat land, and with the first 
vnnk of the sun in the east they were back again in their kopjes, 
leaving devastation and foulness wherever they passed 

“ It was my step-sistcr’s husband that stood on one leg and cursed 
hke a Jew He was wrathful as a Hollander that has been dnnking 
water, and what did not help to make him content was the fact that 
hardly anything would avail to protect his lands Once the baboons 
bad tasted the sweetness of the young com they would come again 
and again, camping in the kloofs overhead as long as anything re¬ 
mained for them, hke a deaf guest But for all that, he had no notion 
of leaving them to plunder at their ease The least one can do wuth 
an unwelcome visitor is to make him uncomfortable, and he sent 
to certain kraals on the farm for two old Kafirs he had remarked who 
had the appearance of cuiming old men 

“ They came and squatted bedore him, sqmnmng and shuffling, 
as Kafirs do when a white man talks to them One was quite a 
common kind of Kafir, gone a httle grey with age, a tuft of white wool 
on his chm, and httle patches of it here and there on his head. But 
the other was a small twisted yellow man, with no hair at all, and 
e>'es hke httle blots of fire on a charred stick , and his arms were so 
long and gnarled and lew that he had a bestial look, hke a labonous 
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azumal * The baboons have killed the crop on the lower lands/ said 
Shadrach, smacking his 1^ with his sjambok * If they are not checked, 
they will destroy all the com on this farm What is the way to go 
about It ? ’ 

" The httle yellow man was biting his hps and tunung a straw m 
his hands, and gave no answer, but the other spoke 

“ ' I am from Shangaanland,* he said, * and there, when the baboons 
plague us, we have a way with them, a good way ’ 

" He sneered sideways at his yellow companion as he spoke, and 
the look which the latter returned to him was a tiling to shnnk from. 
" * What IS this way ? ’ demanded Shadrach,. 

** * You must trap a baboon,' explained the old Kafir * A leading 
baboon for choice, who has a lot to say m the government of the 
troop And then you must skin him, and let him go again The 
others will travel miles and miles as soon as they see him, and never 
come back again' 

**' It makes me sick to think of it,' said Shadrach * Surely you 
know ^me other way of scanng them ? ' 

" The old Kafir shook his head slowly, but tlie yellow man ceased 
to smile and play with the straw and spoke 

“ * I do not beheve in that way, baas A Shangaan baboon 
he grinned at his companion—'is more easily frightened ttian ih<» e 
of the Drakensberg I am of the bushmen, and I know If you hay 
one of those up yonder, the others will make war, and where one came 
before, ten wiU come every mght A baboon is not a fat lazy Kafir, 
one must be careful with him ' 

** * How would you drive them away, tb^ n ? ’ asked Shadrach 
** The yellow man shuffled his hands m tl o dust, squatting on his 
heels There 1 There I See, the baboon in the yard is doing the 
very same thing 

" ‘ If I were the baas,' said the yellow man, ‘ I would turn out the 
young men to walk round the fields at mght, with buckets to hit 
with sticks, and make a noise And I—well, I am of the bushmen 
—' he scratched himself and smiled emptily. 

" ‘ Yes, yes ?' demanded Shadrach. He knew the wonderful 
ways of the bushmen with some animals 

I do not know if anything can be done,' said the yellow man, 
but if the baas is willing I can go up to the rocks and try * 

" ‘ How ? ' 

** But he could tell nothing. None of these wizards that have 
VOL TX. 2D 
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charms to subdue the beasts can tell you anything about it A 
Hottentot will smell the air and say what cattle are near, but il you 
bid him tell you how he does it, he giggles hke a fool and is ashamed 

“ ' I do not know if an 3 dhmg can be done,' the yellow man re¬ 
peated ' I cannot promise the baas, but I can try ' 

*'' Well, try then,’ ordered Shadrach, and went away to make 
the necessary arrangements to have the young Kafirs m the fields 
that mght 

" They did as he bade, and the noise was loathsome,—enough to 
frighten anything with an ear m its head The Kafirs did not relish 
the watch in the dark at first, but when they found that their work 
was only to thump buckets and howl, they came to do it with zest, 
and roared and banged till you would have thought a judgment 
must descend on them The baboons heard it, sure enough, and 
camt down after a while to see what was going on They sat on their 
rumps outside the circle of Kafirs, as quiet as people in a church, and 
watched the niggers drumming and capenng as though it were a 
show for their amusement Then they went back, leaving the crops 
untouched, but pulling all the huts in one kiaai to pieces as they passed 
It was the kraal of the old white-tufted Shangaan, as Shadrach learned 
afterwards 

" Shadrach was pleased that the row had saved his corn, and 
next day he gave the tvasted yellow man a lump of tobacco The 
man tucked it into his cheek and smiled, wnnkhng his nc^e and looking 
at the ground 

“ ‘ Did yuu get speech of the baboons last night among the rocks ? * 
Shadrach asked 

' Ihe other shook his head, grmmng * I am old,’ he said ‘ They 
pay no attention to me, but I will try agam Perhaps, before long, 
they will hsten ' 

“ ' When tliey do that,’ said Shadrach, ‘ you shall have five pounds 
of tobacco and five bottles of dop ’ 

" The man was squatting on his heels all this time at Shadrach's 
feet, and his hard fingers, hke claws, were picking at the ground 
Now he put out a hand, and began fingermg the laces of the farmer’s 
sho€S vith a quick fluttering movement that Shadrach saw with a 
spasm of terror It was so exactly the tnck of a baboon, so entirely 
a thmg ammal and unhuman 

" * You are more than half a baboon yourself,’ he said * Let go 
of my leg 1 Let go, 1 sj|y 1 Curse you, get away—^get away from me 1 * 
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The creature had caught his ankle with both hands, the fingm, 
hard and shovel-ended, pressing into his flesh 

**' Let go 1 ’ he cned, and struck at the man with his sjambok 
** The man bounded on all fours to evade the blow, but it took 
him in the flank, and he was human—or Kafir—again in a moment, 
and rubbed himself and whimpered quite naturally 

" * Let me see no more of your baboon tncks,' stormed Shadrach, 
the more angry because he had been frightened ' Keep them for 
your fnends among the rocks And now be off to your kraal' 

“ That night again the Kafirs drummed all about the green com, 
and sang m chorus the song which the mountain-Kafirs sing when the 
new moon shows hke a paring from a finger-nail of gold It is a long 
and very loud song, with stamping of feet every minute, and again 
the baboons came down to see and hsten The Kafirs saw them, 
many hundreds of humped black shapes, and sang the louder, while 
the crowd of beasts grew ever denser as fresh parties came down 
and joined it It was opposite the rocks on which they sat that the 
singing-men collected, roanng their long verses and clattenng on the 
buckets, doubtless not without some intention to jeer at and flout tlie 
baffled baboons, who watched them in such a silence It was drooping 
now to the pit of night, and things were barely seen as shapes, when 
from higher up the line, where the guardians of the crops were sp.iT er, 
there came a discord of shneks 

" * The baboons are through the line,’ they cned, and it was on 
that instant that the great watching army of apes came leaping in 
a charge on the mam force of the Kafirs Oh, but that was a wild, a 
haunting thing * Great bull-headed dog biboons, with naked fangs 
and clutching hands alert for murder, boui ding mothers of squealing 
Utters that led their young in a dash to the fight, terrible lean old 
bitches that made for the men when others went for the com,—they 
swooped Uke a flood of horror on tbe aghast Kafirs, biting, tcanng, 
boundmg through the air Uke uncouth birds, and in one second the 
throng of the Kafirs melted before them, and they were among the 
com 

Eight men they killed by rending, and of the others, some sixty, 
there was not one but had his wound—some bite to the bone, some 
gash, where iron fingers had clutched and tom their way through 
skin and flesh When they came to Shadrach, and woke him wanly 
with tbe breathless timidity of beaten men, it was already too late 
to go with a gun to the conflands The baboons bad contented them- 
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selves with small plunder after their victory, and withdrew orderly 
to the hills , and even as Shadrach came to the door of the homestead 
he saw the last of their marshalled hne, black against the sky, moving 
swiftly towards the kloofs 

" He flung out his hands hke a man m despair, with never a word 
to ease his heart, and then the old Shangaan Kafir stood up before him 
He had the upper part of his nght arm bitten to the bone and worried, 
and now he cast back the blanket from his shoulder and held out the 
quivering wound to his master 

" ‘ It was the chief of the baboons that gave me this,' he said, 
' and he is a baboon only in the mght He came through the ranks 
of them bounding hke a boulder on a steep hillside, and it was for 
me that his teeth were bared So when he hung by his teeth to my 
arm and tore and snarled, I drew my nails across his back, that the 
baas should know the truth ’ 

** ' What IS this madness ? ' cned Shadrach 

" ' No madness, but simple devilry,’ answered the Shangaan, and 
there came a murmur of support from the Kafirs about him ' The 
leader of the baboons is Naqua, and it was he who taught them the 
tnck they played us to-night ’ 

“ ' Naqua ? * repeated Shadrach, feeling cold and weak 

“ * The bushman,’ explained the old man ' The yellow man with 
the long lean arms who gave false counsel to the baas ’ 

" ' It is true,' came the chorus of the Kafirs ‘ It is true, we 
saw it ’ 

" Shadrach pulled himself together and raised a hand to the hntel 
of the door to steady himself 

“ ' Fetch me Naqua 1' he ordered, and a pair of them went upon 
that errand But they came back empty Naqua was not at his 
hut, and none had news of him 

" Shadrach dismissed the Kafirs to patch their wounds, and at 
sun-up he went down to the lands where the eight dead Kafirs still 
lay among the corn, to see what traces remamed of the mght’s work 
He had hoped to find a clue in the tracks, but the feet of the Kafirs 
and the baboons were to mingled that the ground was dumb, and on 
the gfass of the baboons’ return there remained, of course, no sign 
He was no fool, my step-sister's first husband, and smee a wild and 
belly-quaking tale was the only one that offered, he was not ready 
to cast It aside till a better one were found At any rate it was against 
Naqua that his preparations vrere directed. 
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He had seven guns in his house for which ammunition could be 
found, and from among all the Kafirs on the land he chose a half- 
dozen Zulus, who, as you know, will alwa^^s rather fight than eat 
These were only too ready to face the baboons again, since they were 
to have guns in their hands, and a kind of ambush was devised 
They were to he among the com so as to command the fiank of the 
beasts, and Shadrach was to he in the middle of them, and would 
give the signal when to commence finng by a shot from his own nfie 
There was built, too, a pile of brushwood lying on straw soaked in 
oil, and this one of them was to put a hght to as soon as the shoo tin g 
began It was dark when they took their places, and then com¬ 
menced a long and anxious watch among the corn, when every bush that 
creaked was an alarm and every small beast of the veld that squealed 
set hearts to thumping From where he lay on his stomach, with his 
nile before him, Shadrach could see the hne of ndge of rocks over 
which the baboons must come, dark against a sky only just less dark , 
and with his eyes fixed on this he waited Afterwards he Stud that 
it was not the baboons he waited for, but the yellow man, Naqua, and 
he had in his bead an idea that all the evil and pain that ever was, 
and all the sin to be. had a home in that bushman So a man hates 
an enemy 

" They came at last Five of them were suddenly seen on the 
top of the rocks, standing erect and peering round for a trap lut 
Shadrach and his men lay very still, and soon one of these scouts 
gave a call, and then was heard the pat t pat I of hard feet as the body 
of them came up There was not hght enough to tell one from another, 
except by size, and as they trooped down among the com Shadrach 
lay with his finger throbbing on his tngt r, peenng among them 
But he could see nothing except the mass oi their bodies, and waitmg 
till the main part of them was past him, so that he could have a shot 
at them as they came back, should it happen that they retired at once, 
be thrust forward his nfie, aimed into the brown, and fired 

“ Almost in the same instant the nfles of the Zulus spoke, and 
a crackle of shots ran up and down their hne Then there was a 
flare of hght as the bonfire was ht, and the)| could see the army of 
baboons m a fuss of panic dashing to and fro Ihey fired again 
and again into the tangle of them, and the beasts commenced to 
scatter and flee, and Shadrach and his men rose to their full height 
and shot faster, and the hairy army vanished mto the darkness, 
defeated. 
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" There was a guffaw of laughter from the Zulus, but ere it was 
finished a shout from Shadrach brought their nfles leaping up agam 
The baboons were coming back,—a line of them was breaking from 
the darkness beyond the range of the fire, raang in great leaps towards 
the men As they came into the hght they were a sight to temfy 
a host, all big tuskers, and chargmg without a sound Shadrach, aim^ 
ing by instinct only, dropped two as they came, and the next mstant 
they were upon him He heard the grunt of the Zulu next him as a 
huge beast leaped against his chest and bore him down, and there 
were screams from another Then something heavy and swift drove 
at him hke a bullet and he clubbed his nfle As the beast flew, with 
hands and feet drawn m for the grapple, he hewed at it with the butt 
and smashed it to the ground The stock struck on bone, and he 
felt It crush and fail, and there was the thing at his feet 

“ How they broke the charge, with what a frenzy of battle they 
drove the baboons from them, none of the four who spoke again could 
ever tell But it must have been very soon after Shadrach clubbed 
hib nfle that the beasts wavered, were beaten, and fled screaming, and 
the farmer found himself leaning on his weapon and a great Zulu, 
shimng with sweat, talking to him Never have I had such a 
fight,' the Zulu was saying, ‘ and never may I hope for such another 
The baas is a great chief 1 watched him ' 

“ Something was pickmg at Shadrach's boots, and he drew back 
with a shudder from the form that lay at his feet ' Bang a stick 
from the fire,’ he ordered ' I want to see this—this baboon ' 

" As the man went, he ran a cartndge into the breach of his nfle, 
and when the burning stick was brought, he turned over the body 
with his foot A yellow face mowed up at him, and pale yellow 
eyes sparkled dully 

“ ‘ Tck I' cheked the Zulu in surpnse ' It is the bushman, Naqua 
No, baas,' as Shadrach cocked his nfle, * do not shoot him Keep 
him and chain him to a post He wiU like that less ' 

" * I shoot,' answered Shadrach, and shattered the evil gnn that 
gleamed m the face on the ground with a qmck shot 

** And, as I told you, my step^ter's first husband, Shadrach van 
Guelder, was afraid to be alone m the dark after that mght," con¬ 
cluded the Vrouw Grobelaar “ It is ill shootmg baboons, Fnkkie ” 
I’m not afraid," retorted Fnkkie, and the baboon m the yzid 
rattled his cham and cursed shnlly 
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** f I 1H£ best man at a funeral.” I observed pessunisbcally, the 
I wind being £ by N , ” is the man in the box ” 

In the little grey hamlet, tucked away under a fold 
of the great gramte tor. a bunal had followed closely upon the heels 
of a wedding, and from the moss-grown churchyard wall Mr Pagett 
(late pnvate of Maxine) and I had morahsed on both As m the big 
world beyond the purple shadow, the echoes of the bndal peal had 
mingled with the boom of the passing bell, and not a spade's length 
from the blossom-strewn path, along which the newly-made bnde 
had tripped but an hour since, the white-headed sexton was stampmg 
down the mould above a dear brother departed 

Mr Pagett mdicated the bent figure with his pipe-stem 
” To my mind,” said he sententiously, ” a gravedigger in his 
boots IS better than an Admiral o* the Fleet in his cawfm any day 
o' the week No, sir , you may lay to it that the best man at a funeral 
IS not so much the man m the box as the man who shovels tin n ud 
on to It ” 

1 considered the philosopher’s proposition with the attention it 
deserved, while the philosopher, with characteristic absent-mindedness, 
refilled his pipe from the pouch I had laid beside me for a moment on 
the wall 

” Besides,” he presently resumed, wifii an air of clinching the 
argument, ” it sometimes 'appens that there’s nobody— best man or 
otherwise—in the bloomin’ box at all I could show you a cemet'ry, 
for instance, consecrated by a Greek bishop, with mortuairy, dead'ouse, 
or whatnot, all complete, and with three-an'-twenty British graves 
in its nor’-west-by-westerly comer Yet, unless my senses played 

’anky-panky with my reason one midsummer night- By-the-bye, 

what's the day o’ the month, sir ? ” 

” The twenty-first—as you were—the twenty-second of June ” 

” It sounds hke a coincidence out o’ Bow Bells," ruminated the 
ex-pnvate, " but that’s not my fault, and I’d kiss the Book to what 
I’m goin* to tell you Eight years ago come to-night 1 saw things 
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that I won't forget to my dym* day Mmd you, I don't say that 
they 'appencd , I saw them, and that as plain as I see you now I 
never talk about that mght, because the only time I ever did—which 
was nex’ mormn’—I was sent by the skipper’s orders to the sick bay, 
' and kep’ under observation for a month as a suspected loonatic 
At the end o' that time they had to return me to dooty, though, 
since a post-cap’n must never be in the wrong, the staff surjin scrawled 
* AUooonation' in red ink on my medical ’istoiy sheet It is some 
consolation to think that he was court-martialled six months later for 
seem’ hlac rats on the quarter-deck—but that’s neither here nor there. 
What I want you to understand is that the ‘ alloocmation,’ if you 
hke to call it so, was as plam to my eyes as Farmer Pearse’s funeral 
was to yours 'alf an hour ago Besides, it stands to reason that 1 
shouldn’t be tellmg you silly fairy tales on the spot where I was 
chnstened, an’ married, and where I shall some day be clapped under 
'atches for my long watch below ” 

To do him justice I did not suppose he would, though Mr Pagett 
m senous vein was an entirely new departure In the sanded bar of 
the ” Coach and Horses ” m the httle village below us, my sea-soldier 
fnend had indeed unfolded to me much unwntten naval and mihtary 
history But, despite his pointed and frequent reference to sceptics 
as “ lop-eared lepers,” I do not think that till now he had ever expected 
or even desired to be taken senously On this occasion, however, 
his bona fides was unmistakable Whether the extraoixiinary phenome¬ 
non which he desenbed to me so vividly that afternoon in the httle 
moorland churchyard actually occurred, I leave you to Judge That 
he himself beheved so I have not the shghtest doubt 

m • 

** I was m trouble,” he began sheepishly, ” and the cause o’ the 
trouble was a—weU, a Turkish girl at Marmance ” 

1 shook my head m reproof 

" If a sailor’s allowed to have a wife in every port,” he retorted, 
** why not his shipmate, the Marine ? ’Owever, the Mediterranean 
Squadron contmued its enuse short of a pnvate, who afterwards lost 
tl^ee good-conduc’ badges for ’avm’ been fooled mto breakm' his 
leafefby a woman I ” 

” * And the man said, the woman-* " 

*' I know,” mtemipted Mr Pagett ” It's alwa}^ the same, isi’t 
It, whether they wear aprons o' sewn fig-leaves, or petticoats, or baggy 
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trousers ? Any*ow, the faot remains that there was I, up a bUnd 
alley of the Asia Minor coast, m a manner of speakin', with the kit 
I stood up m, and with no possible means of gettin* back to my ship 
As the lady knew no English it didn’t matter much what I said, and 
you can lay to it that I said it I « 

“ Now Marmance, as you may know, is a large circular bay, ail 
but landlocked, and shut in by pine-covcred mountains At its head, 
opposite the invisible entrance, is a stinkm' httle Turkish town, with 
the usual crumbhn’ castle and ramshackle ’ouses behind a lattice-work 
o' feluccas’ masts an' yards My pockets bein’ empty (the lady ’ad 
seen to that), the honest Turks treated me Uke a brother, instead of 
cuttin’ my throat, as they would probably otherwise ’ave done , and 
the Governor promised to send me to Beyrout, or some other Syrian 
port, where I might pick up the fleet by the first vessel goin’m that 
direction But Turkish shipis always seem to be lollin’ against crazy 
piers, and the few Greeks that caJIed in at Marmance—to ask the 
time apparently—were all bound the other way I was pretty sorry 
for myself, you may be certain—especially as every hour’s absence 
meant so much more o’ that ndic’lous Adm'ralty scale on my return 
But the man I was still somer for was the major commandin' my 
detachment, who, I knew, would sorely miss my valuable corporation 
an’ advice 

" How I dragged through those two or three endless ntudsii ’ tner 
days I ardly know 1 borrowed a rusty flintlock and shot cockioUy 
birds m the woods, I went out fishin' in a boat that leaked hke a 
sieve, and every evenin' the whole bloomin’ town turned up to see 
me bathe from the end o' the gimcrack pier At night I smoked 
agarettes with the ragged garrison o’ the i aslle, or strolled under the 
stars with the lady in the baggy trousers, and it was dunn' the last 
o these walks that Z saw the onaccountablc thing that I'm goin' to 
tell you of 

*' We’d wandered, me and her, half a mile or so along the foreshore 
to the left o’ the town, until we’d come to what I took to be a pnvate 
garden belongin' to some pasha or, maybe, the Governor himself It 
was within a stone's-throw o' the water's edge, and was surrounded 
by a trim hme-washed wall, which made the fohage of the cypress 
trees overtoppin' it seem gloomier than ever At the far end o’ the 
wall, thirty or forty yards away, I could just make out the bars of a 
neat wooden gate —m fact, the entire place was so ^pshape and 
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'omelike, after the ramshackle town, that I sat down with my back 
against the stonework, and lugged out my pipe for a smoke 

" The girl seated herself beside me, and, conversation between us 
bein' impossible, amused herself by throwm* pebbles at the reflections 
of the stars in the sea The stars themselves looked more hke the httle 
fire-balloons of the southern 'emisphere than 'oles pricked m the sky, 
and I never remember seem' such a bnlhant moonless mght an3rwhere’s 
north o’ the equator The wavy hnes o' reflections bordered by the 
inky mountain shadow 'minded me of a letter wrote on black-edged 
paper looked at sideways, and I some'ow began to hanker for a 
compamon who could talk sense instead of silly Turkish gibbensh 

" Now, as I was wishin' (and I've wished it all over the world) 
that I could 'ave banged the thick skulls of them bickerm' Babel 
builders together, I chanced to look towards the mountain which 
masked the harbour entrance, and—the pipe fell from my open mouth 
For there, picked out on the velvet shadow, were the electnc bghts 
of a great ship, and from the lamp in her fightin'-top I knew her for 
the flagship The position-hght on her jack-staff showed her to be 
at anchor , yet, although she was no more than a mile away, and the 
mght was as still as death, I'd heard neither the splash of the big 
bower nor the teann' rattle o’ the cable through the hawsepipe ^ here 
had my blessed eyes been, I wondered, not to have seen her enter the 
bay and pick up her present billet I 

" None knew better than me the loss I was to my own ship But 
I'm nat’rally a modest man, and I must confess that I was a httle 
surprised at the adm’ral himself comm’ back for a mere private o' 
Marines I should have taken it as a comphment—though a thoroughly 
well-deserved one, mind you—if he’d sent a destroyer, or even a first- 
class torpedo-boat But the flagship I It was the proudest moment 
of a long an’ stainless career ” 

For a moment the figure on the churchyard wall became Mr 
Pagett, " our respected fellow-townsman," vicar’s wrarden, and 
husband of the buxom Mrs P It became, m a word, the cardinal 
virtues amalgamated and personified With the striking of a match, 
however it was again the laggard pnvate of Mannes dallying with 
DelUA under the eastern stars 

" I turned to see what the girl made of it, but she was still chuckm' 
pebbles into the sea, and didn’t seem to take the least mterest m the 
flagship’s onexpected return I pointed across the bay, but she only 
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smiled vacantly, and went on with her stone-throwm* All her 
interest m the Bntish Fleet was centred (not onnat'rally) m the fine 
figger of a man at her side 

" The electnc hght shimn' through the long row of messdeck an’ 
cabin scuttles made ragged strokes on the water like a lot of dotted 
I’s scrawled across a slate m qmcksilvcr From the dots in the ship’s 
hull to the wngghn’ tails within a few yards of us, the sea was one 
big shivenn’ fit, and I presently became aware that mixed up with 
the shivers was a movin’ black speck growin* gradually bigger an* 
bigger After a bit I discovered what it was, namely, one of the 
flagship’s boats She was headin’ directly for us 

“ Now, how m the name o’ fortune, I wondered, could the boat’s 
crew have known that I was siltin' in that identical place on tlie dark 
beach ? But as they got closer m I saw that they were makin’ for a 
spot some forty yards to the left Then the oars were tossed, and a 
few seconds later the big boat—the pinnace she was—ran her blunt 
nose noiselessly into the shingle, right opposite the wooden gate in 
the whitewashed garden wall 

“ Whether the girl ’ad grown tired by this time of playin’ ducks 
an’ drakes in silence, or whether it was nat’ral feminine cunosity, I 
didn’t know , anyway, she suddenly got up, and strolled along the 
beach m the direction of the boat Then I saw a most wond<’-(ul 
thing I saw a woman pass within a couple o’ yards of a boat! o* 
Bntish sailors without so much as turnin’ her *ead to look at them I 

“ But if she took no notice of the men, the men—sailors, too, of 
all people in the world 1—certainly paid no ’ecd to her It puzzled 
me why they expected to find me in a lonely garden at that tune o’ 
mgbt, but every mother's son of them w - stann' at the gate as if 
he thought 1 might shp through the bars hke a rat without bem’ 
seen 

” Standin’ up in the bows o’ the boat was a drummer of the Mannes, 
and presently—by order, 1 suppose', of the orf’cer in command—^he 
raised his bugle to his bps and sounded the long * Last Post ’ It's 
a dismal call at the best o’ times, even in the bamck square, with a 
hundred bghted wmdows all around you, but, allowin’ for the 
depressin’ effect o’ that silent bay among the gloomy mountains, 
there was a wail m the boy's music that 1 never 'eard before or since, 
and never want to again It was hke an icy finger reckomn' up the 
knobs upon your spme 
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” I Stood up and shook myself to make sure that I wasn’t 
dreamm' WTiy on earth had the flagship herself come to fetdi me ? 
Why had the pinnace been sent ashore for me instead of a dinghy or 
skiff ? What was the meamn' of that crjnn’ * Last Post of Tattoo * 
on the lonely beach ? And then, for the first time, I reahsed that it 
wasn't for me that the silent boat's crew were waitm’ 

“ The gate in the wall had swung open, and from the deep shadows 
o’ the garden a little party m fours marched down the beach to the 
boat A few paces in rear came another and smaller party, and from 
the rolhn' lurch of the first and the erect ’eads of the second 1 knew 
them for bluejackets an’ Mannes respectively It was the only 
diff’rence between them, though , for—what was most extr'ordin'ry 
—every biased man was dressed in an ’ospital bedgown I 

" I was in the act of countin’ them—twenty-three they were, all 
told—when I perceived the girl comm' back over the shingle I 
nat'rally expected to see her stop, for the men were nght across her 
path, the first party at the water's edge, the second still marchin’ dowm 
the beach Without hesitatin’ for a moment, without a glance at 
either, the girl walked slap between them I 

“ The m 3 rstenous men in the bedgown things havin’ been helped 
over the bows o’ the pinnace by their comrades, the entire party set 
to work with oars and boat’ooks to float her again , and so interested 
was I in watchin' their efforts that 1 forgot all about myself till they 
had pulled a dozen strokes or more from the beach Then I ran down 
to the water’s edge and hailed them with the full power o’ my lungs, 
but although I continued to shout till I was hoarse and the woods 
be’ind me were full o’ mockin’ echoes, the only effect it had was to 
frighten my Turkish compamon, who set off for home as fast as her 
baggy trousers would let her 

'* Mechamc'Uy fiUm' my pipe, I watched the pinnace till she agam 
dwindled to a black speck among the danan’ reflections, and as I 
watched I began to ponder on the remarkable silence with which she’d 
come an’ gone The oars, for some reason or other, must 'ave been 
muffled, smp I’d certainly never 'eard them, nor had I noticed the 
gratin’ of the keel upon the shingle The men, moreover, as far as I 
was aware, hadn’t spoken a syllable, and though I knew that silence 
was one of the adm’ral’s 'obbies, I’d never dreamt that it could 'ave 
been brought to suchi a pitch o’ deadhness If it hadn’t been for that 
hauntin’ bugle call, which was still ringin’ m my ears, and fenr the 
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bnlbant lights over yonder against the 'ill, I would have said that 
I'd been dreamm* 

" How long does it take a man to hght a well-drawin’ pipe—ten 
or a dozen seconds ? As I threw dovm the match I resoomed ray 
gaze across the bay, and—you might have knocked me down with 
the proverbial feather Every vestige of electnc hght and its reflection 
had vanished I The flagship had left the anchorage as swiftly and 
silently as she had entered it. 

• • « 

The next day a Turkish gunboat looked in at Marmancc on her 
way to the Synan ports, and the Governor, true to lus promise, 
ordered me a {mssage in her Twenty hours later we sighted the British 
Fleet m Tnpioh roads, and by seven bells m the forenoon watch I was 
on board my own ship again 

“ The slupper was weighin’ off defaulters on the quarterdeck when 
I come over the side, and I was marched straight aft and fallen in on 
the left o' the hne When he'd heard the charge against me, he asked 
what I had to say, and I told him that, although I’d no excuse for 
breakin' my leafe, I had at all events done my best to get on board 
the flagship when she had come two nights before into Marmarice 

" The defaulters' book fell with a crash from the colour-sergeant’s 
'ands to the deck, the major Jumped as though he'd been shot, ^ id 
the skipper looked hke a man that sees a ghost 

“ Every one, in fact, within heann' seemed to 'ave had an tlectrfc 
shock 

“ ‘ You are quite sure you don't mean the Royal George, my lad ? * 
says the skipper kindly, when he'd recoined himself, and then he 
give orders, as I’ve already told you, that I was to be taken to the 
sick bay and kep' under the observation o the doctor I began to 
think that I really was mad 

" On our way for'ard I asked a question * I'm noo to the station, 
as you know, colour-sergeant,' says I, * and there's things what even 
I don't savvy What has the flagship to do with that there garden 
on the beach at Mannance,’ I says,' the one to the nght p' the town 
as you face it, with the whitewashed wall and the big wooden 
gateway ? " 

""' Garden ? * says the colour-sergeant, lookin' me 'ard m the 
face * Well, I suppose you could call it a garden, in a manner o' 
speakm ' It's the Greek cemet'ry,' he says, ‘ where three-an'-twenty 
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o' the flagship's comp’ny were buned after the fever epidemic last 
summer' 

“ It was my turn to 'ave electnc shocks now 

" ‘ There’s three-an'-twenty empty cawfins in that garden/ I says, 
more to myself than to 'im ‘ By-the-bye, colour-sergeant, now I 
come to think of it, 1 misremember seeing the flagship when we come 
into the roads this momin' Where’s she gone to ? ' 

“ ' It’s ’igh time, my lad,’ returns the colour-sergeant solemnlike, 
' that you was took to the sick bay The flagship was sent to the 
bottom in seventy-five fathom o’ water by the Ramherdown on 
Thursday afternoon, six bloomin’ hours before you saw her in 
Marmance Bay ! ’ " 

Mr Pagett thoughtfully knocked the ashes from his pipe against 
the churchyard wall 

" It’s my belief,” he concluded impressively, *' that she returned 
to Marmance to complete her complement before setthn’ down to 
her last long commission under the shadow o’ Mount Lebanon ” 
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NAKKY 

I 

N ine times out o' ten—Old Jack ” confided to me—^what you 
see m the noospapers is rot Same as what you see on the 
stage There's more young fellers been led astray by noos¬ 
papers an’ by plays than you'd ever think or imagine My pal Narky 
was one of ’em 

Narky was in a small way o’ business, but comfortable Strea- 
tliam was 'is pitch, an' e’ mostly stuck to the kitchen lay If he 
touched for a leg o' mutton an’ a small bitter, with a couple o’ dozen 
decent spoons an' a cruet-stand, 'e was satisfied 'E never went 
beyond the kitchen ’£ just 'ad a good square meal, an' mpped out 
over the gardin wall with one or two things easy to carry 'E’d built 
up a mce httle business, an' kept ’is aged parents in affluent circa 
TTien 'e made a bloomer 

It was one o' these noo cracksman plays what 'e went to « * aa 
done It A bloke in Narky’s line livin’ in a swagger bachelor ' lat. 
an’ weann’ evemn’-dress to all 'is meals i 'E used to alway* do 'is 
busmess in a fur coat and a opera ’at, smokin’ chice lurkish cigarettes 
costin’ ’im, ere, up to a ha'penny a time 1 

Narky was always romantic, and this 'ere tommy-rot got 'im 
properly by the gills 

I told 'im plain it was* temptin’ Prov*dcnce I sajrs “ Narky, 
you've got a mce httle business, you’ve got a mce girl what come of 
a good family ”—'er father was pubhc 'angman at one tune—” an’ 
every prospec' of bein' able to settle down comfy in the noospaper an' 
tobaccer hne, an' make a book Don't be a fool! ” 

But it wasn’t no good First of all 'e ngged 'issclf up as a gent. 
High 'at, frock-coat, bght-brown boots—all complete 'E spent five 
shilhn’s on a beautiful red, kmtted weskit, sich as a lord or a well- 
to-do pubhean might wear 'E dons a green silk tie what 'e picked 
up m Lower Marsh, an' what 'ad probably belonged to a Amencan 
imlhonaire or a bookmaker A pair o' white lad gloves was another 
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of 'is aristocratic fads '£ got 'em cheap, owm' to one havm' only 
three fingers complete 

When 'e'd got ’em all blowin*, with a imitation diamond m 'is 
green tie an' a umbereller with the case on, I must say Narky looked 
the real thing '£ wouldn't 'ave been out o' place m Bond Street, or 
at the National Sportm’ Club 

When 'e come in 'ere, with 'is gmger moustache waxed an' all 'ts 
annour up, 'e fair took our breath away 1 Why, the way 'e wore 
'is high 'at—tilted well forward an' a bit on one side—was simply 
Piccadilly I There's no two ways about it. it was Piccadilly I 

Digger an' Ikey said they'd go in with 'im if 'e’d got a big thing 
on So 'e told ’em to spot a likely dook or head, an* leave 'im to 
look after 'er ladyship's hairlooms I We 'ad dnnks round, an' Digger 
an' Ikey went out to see what they could do for 'im 

II 

1 ain't likely to forgit the mght Digger come in with the noos about 
the Walworth Road pawnbroker—an' 'is lovely daughter As Ikey 
said *' With a lovely woman in the case, it's a cinch for Narky 1 ” 
When Digger give us full parties, I could see Narky fanaed 'is 
luck by the way 'e kep' lookin’ at 'isself in a lookin’-glass, an' shiftin' 
'is high 'at more forward till you couldn't see 'is eyes Anyhow, 
tlie end of it was, we all started oil for the Walworth Road, me an' 
Digger an' Ikey, Narky walkin’ on the other side of the street 

We'd arranged a little plot together Me an' Ikey—what she'd 
never seen—was to go in an’ pop something so as to get a look at the 
daughter If she come up to Digger's descnption as regards sporti- 
ncss, we was to give the wink to Narky 

A httle dispute cropped up nght at the door, owin’ to Ikey wantin' 
to pawn my 'at As I told 'im, it wasn't natural for a old bloke with 
whiskers an* a bald *cad to walk into a pawnshop on a cold right 
on’ pawn 'is 'at Not while 'e was sober I pointed out 'ow suspiaous 
It would look, an' suggested Ikey’s overcoat There was more trouble 
about tliat. an’ at last we decided to offer my pipe 

Iff we went, an' there was no sign of the lovely daughter as per 
Digger, only a 'Ebrew gent We 'ad to say somethmg, so 1 showed 
*im my pipe 

It took 'im nearly five mmut^ to tell us all the lands of fools 'e 
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thought we was, an’ I kep' suggestin’ noo kinds of pass the tune 
But still no daughter So we came out, explainin' to the p'liceman 
who’d been sent for that we’d just come 'ome from Chinee, where 
well-coloured pipes like mine was reckoned veiy \allyble 

Well, I wasn't gom’ to turn it up, so I suggested we went back 
an’ offered somethin’ else 

Ikey says ** It’ll ’ave to be your ’at. Jack 1 ” very sad 
I says “ What about that fourpenny-bit o' yours with a 'ole m 
It > Offer to sell it—for fourpence-ha'penny," 1 says 

So m wt goes agam, as large as hfc An’ there’s the daughter, 
laughin’ with ’er father be’ind the counter 

Ikey says “ 'E's trym’ to describe your face to 'er, Jack 1 " 
Before I could think of a proper answer to 'im, we was nght inside 
" You ’ere again ! ” shouted the pawnbroker " Get out o' my 
sliop, or rU give you in charge I " 

'E was well waxed, but we 'ardly noticed 'im We was that 
struck with 'is daughter No doubt about it, she was a oil paintin’ 
A fine girl she was—make two o’ me an’ Ikey put together—with 
black eyes, an’ lovely blue earnngs hangtn’ down on to 'er shoulders 
She 'ad a big gold chain round ’er ntek, an’ 'er ’ands was so full o' 
diamond nngs she couldn’t bend 'er fingers Looked a perfect ducln s, 
she did 

’’ What are you starin' at ? " she says, that saucy, an’ showed 
'er beautiful white teeth, with a gold 'un m the U ft top corner 
I felt quite young again, for the moment Then 
" VlfTiat’s the matter with you, Fatiicr Christmas ? " she says 
And I bobbed down 

Well, I could see she was nght up to Ligger’s account, an* was 
rcgrcttin’ we 'adn’t got Narky outside, when who should butt in but 
'is mbs 'imsclf! 'E’d got tired of waitin' 'E see 'is chance in a flash 
" Is these 'ere men annoyin’ you, miss ? ” 'e says, surpnsed 
I could see from the way she looked at 'im 'e'd made a 'it Ikey 
was smart 'E says " We only come m to pawn somethm', 
guv’nor 1 " 

" Git out o' my shop 1 ” hollered the pawnbroker 
" Shall I put these 'ere fellers out, miss ? " asks Narky, nsin' 'is 
high 'at hke a hearl 

She just laughed an’ looked at 'un the way girls do when they’re 
struck An' 'e got 'old of us one m each 'and an' rushed us out tlie 
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door Ikey objected to bein’ ’andled by *is ear As ’e said to me 
outside ” I see Narky’s move But there wasn't no occasion not 
whatever for 'un to kop 'old o’ me by the ear I I shaU mention that 
to Narky I ” 'e says 


in 

Well, Narky got away with it wonderful '£ started paym’ atten¬ 
tion to the pawnbroker’s daughter, an’ used to spend nearly all the 
evenin’ in the shop, talkin’ to 'cr ’Er father didn't take to 'un, fuimy 
enough , but 'e put up with that 

'E says to me one mght in 'is bedroom in Bream’s Mews “ I ain't 
altogether satisfied I can’t git 'er to come for a walk with me • " ’e 
says *' She’s always got a excuse Still, p’r’aps it's a good job If 
Loo " (that’s 'is girl) “ spotted me, there'd be trouble She'd never 
understand it was business ! " 

It seemed funny, certainly But as I told 'im, there might be 
another bloke what she’d jilted for 'im, an’ who she didn't want to 
run into in case Narky got shot 

That cheered 'im up wonderful, an’ 'e set to work on 'is high 'at 
with the blackin'-brush in a way as did me good to see When 'e’d 
got ’em all on ('e was just goin' down to sec 'er) 'e looked a fair picture 
'E 'ad a pink shirt on, which not only matched 'is red weskit, but set 
off 'is green tie beautiful And e'd bought a mce yaller dahha for 
'is button’ole Digger (as ’ad been in the Mihtia) suggested as the 
white glove what 'ad only three fingers would look smarter if ’e pipe¬ 
clayed 'is ’ands But that seemed to annoy Narky, so we dropped 
the subjec' 

'E says " Blowed if I don’t tap ’er about the safe I I asked ’er 
to kiss me good-mght last mght, an’ though she didn’t, I see ’er 
laughin’ as she dropped the iron shutter > I’m nearly stony 1 ” 'e 
says. " I shall ’ave to go nap I ” 

We was all knocked silly that evenin' when he walked m 'ere just 
before closin' time with a face hke a full moon, an’ sa}^ ” Dnnk 
up t I’m gom' to touch on Fnday mght I ” 

It appears ’e’d got on partic’lar well—unexpected well She’d 
let ’im 'dd 'er 'and over the counter—not 'avm' any rings on that 
evenm’—an' ’e asked 'er to fly with 'im to lands across the sea 

She asked 'im what lands , but 'e couldn’t thmk of any 

** Why," she says, " I’ve just been waitm’ an' longin’ for this I ’’ 
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** Eh ? ** Narky, *ardly able to believe 'is ears Fair para* 
lysed 'e said *e was * 

" When shall we go, dear "> " she asks "im, very soft 
'E drew a deep breath, seem’ it was gettm’ senous It was now 
or never! 

*' Well," 'e says, ** I’m rather short o’ ready, to put it quite plain 
to 3 mu I ’’ ’e says " To be perfectly open about it, my dear, J’m 
waitm’ for my people to send me a couple of thou or so I " 'c says 
" I know where we can get some money to go on with I " 
whispers 

Narky 'ad a lump m 'is throat hke a thrcc’apcnny baked pertater 
'E'd never dared to 'ope it would be sich a walk over 

" Go away now,” she says, very soft, bendin’ over the counter, 
"an’ don't come 'ere again till Thur— Friday mght. after closin’ 
time I I'll let you m the side-way an' show you the strong¬ 
room I " she says, so low 'e could 'ardly ’ear 'er 

We all listened, breathless, while Narky told us, like I’m tcUin’ 
you Then Ikey asks 

" Was it Fnday or Thursday she said, Narky ? You didn't seem 
quite sure, some'ow, when you was tclUn' us ” 

" Friday 1" answers Narky, very quick An’ tumm’ to the 
counter 'e called for dnnks all round 

We all drank good luck to Fnday—joyful Only Ikey—’i ank 

*is, too , but kind of moody 

Now, 'ere comes the wickedness of 'uman nature 
On Thursday mght, about eleven-thirty, a geriTman in a ’igh 'at, 
carrym’ a nice umbereller what 'ad nevrr smelled the rain, an’ like¬ 
wise a large gnp, might 'ave been seen i min' out o' Bream's Mews 
The gen'l'man m the lugh 'at was none other than 'is jiJls I Narky I 
'E wralkcd all the way, an’ 'e was actually in Walworth Road when 
some one claps 'im on the shoulder, an' 'c spins round as if 'e’d been 
struck by hghtmn' It was Ikey 1 An’ 'e was carrym’ a big bag. too 1 
" Narky,” 'e says, " I’ve brought my took along as well, in case 
you 'ave any trouble with the safe I ” 'e says, smilin’ affectionate 
Well. Narky was knocked silly for a minute So they shpped 
mto a qmet bar an’ 'ad a pick-me-up 

Then Narky asks, very faint ’’ Has the others rumbled me ? ” 

" No, Narky,” ’c says , " they 'aven't! ” 

Well, what arrangement they come to, I can't tell you I might 
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make a guess, but I won't • Only, in the end the pair of 'em crep’ 
up to the pawnbroker's side-door an' knocked gentle There was no 
light to seen m the 'ouse, but almost immediate the girl opened the 
door \^en she see Ikey’s face over Narky’s shoulder, she give a 
little scream, which annoyed Ikey considerable 

" It’s orlnght, Becky I " whispers Narky " This is my valley I ” 
Still she 'eld the door, an’ seemed as if she couldn't make up 'er 
mind Ikey could see she 'adn't expected 'im, an’ 'e was thankin’ 
'is lucky stars 'e'd tumbled to Narky's httle game in time 

Well, after Narky 'ad whispered to 'er for a wlule (Ikey couldn't 
catch what 'e said), she let ’em both in Narky whispered to 'im that 
the pawnbroker was away an' there was nobody else in the ’ouse 
only a deaf servant 

The girl ltd ’em along a dim passage, up some stairs, all m the 
dark, along another passage, an' down some more stairs 

“ It's a larger 'ouse than I 'ad supposed, Becky,” Narky whisj>ered 
She answered " S-sh I 'Ere it is • ” 

Before you could sav Jack Robinson, Ikey 'ad 'is bag open 'an 
'is lantern shinin' on the door An’ it wasn’t half a door I Not 
'alf it wasn’t I An iron door it was, like a bank, an' they could see 
it was gom’ to be a tough job 

” 'E's taken the keys away with 'im," whispered Becky , ” but 
p’r'aps your valley knows how to break open doors, Claud ? ” 

" Claud / ” began Ikey But Narky stood on ’is favourite com, 
brisk, an' 'e stopped— partly to oblige Narky, but pnncipally because 
the pain took ’is breath away 

Well, the girl gave a kind of little sob—suggestin’ to Ikey, who's 
soft 'carted, that she was tore between love an' dooty—an' whis¬ 
pered ” Till to-monrer Leave no trace—for my sake ** 

They 'eard 'er skirts switchin’, an’ she was gone 

IV 

I've heard a good many blokes tell what 'aid work’s like, but I 
never listened to a more thnlhn’ narrative than what Ikey told me 
about this 'ere strong-room door Even when 'e was tellin' me, the 
perspiration poured of! of him, an’ 'e trembled at the knees most 
pathetic 

For about two hours they went at it every way they knew. 
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Narky, to begin with, wore *is high 'at an' 'is frock-coat—also, 'e 
smoked a dgarette, very cool But by the end of the fust hour's 
graft 'e’d laid aside the coat, an' hkewise the knitted 
'e stuck to 'is high 'at Only 'e 'adn’t got any wind left forlmokin' 

As for Ikey, 'c admits as 'is language was shockin' 

They busted all their skeleton-keys, an' they bent a steel crowbar 
(best Sheffield make) into a ornamental figure eight I But the door 
'adn't got a scratch 

They tried to force a bottom 'inge, but Narky only broke 'is silk 
braces, an’ Ikey blame near burst a blood-vessel 

What was to be done ? In about another two hours an' a half 
it would be daylight, an’ the bloomin’ door, after about eighteen 
rounds, looked as fresh as paint—while as for Ikey an’ Narky, they 
was blown out 

Narky 'ad a drop o’ brandy with 'im, an’ they finished it between 
’em, an' made a fresh start 

For another clear hour they worked like lunatic stokers, till Ikey 
felt as 'e was liable to drop dead at any minute Then 'e chucked 
down 'is tools, an’ leaned up against the bloomin’ door, qiutc duty, 

'E says " Narky » No 'uman ’and,” ’t says, ” made this 'ere 
door It's the fair limit, it is ” 

Narky looked at 'im an' then at the door, an' burst into tears 
'E says ” Ikey, must we go aivay broke," 'e says, ” with fiv< lou- 
sand junmy o'goblins stann’ us in the face ? ” 

Ikey says ” If you don't 'apptn to 'avc 'alf a pound o' dynamite 
about you, I reckon we must ” 

Then Narky chucked 'is high 'at on the floor, an' jumped on it 
It was while 'e was a-jumpin’ on it tl it 'e 'eaid something jangle 
under 'is foot Snatchin’ up the lantern, 'c shone it mto a comer— 
an' there lay a bunch o keys t 

'E sa>s " Ikey « Ikey ' ” 'c says, 'usky " Is it too good to be 
true or am I a-dreaniin' ^ Can it be,” 'c says, almost sobbin can 
It be as the old gent dropped 'is keys •' 

'E took the keys from Ikey—what was white as a ghost—an’ 

began to try ’em on the door 

” It ain't a combination lock,” 'e says, in a quiverin' voice, ” an' 
if the right ktj's 'tre we're mad< ’ ” 

Well, the key was there right enough Yes, if I never move 
again off this 'ere stool, the key was there Wlien Narky fitted it in 
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the lock. V'adn't got the pluck left to turn it ’£ come oW ^mte faint 
'£ felt like sitting down an' oyin’ again—'is 'eart was that full 
At last 'f» pulled isself together, an' tumil^ the key Open come 
the iron door In nipped poor Narky An*' (the wickedness o' the 
'uman female 'cart t) found isself outside in the street, an’ nght m the 
arms of a six-foot copper as was waitin' there for 'im I 

Can you believe it ? Would you thmk such a lovely woman 
could he so wicked disposed ^ 

To think o’ settin’ that poor bloke to slave 'is hfe out tfirough 
the mortal weary night on a door what opened on the street, an’ then 
get ’im pinched t 

Well. Narky was a pal at the finish As ’e felt the bracelets snap 
on 'is wnsta, 'e ’ollcred “ Run for it, Ikey I I'm nobbled I " 

So out rushed Ikey, like a whirlwind, dodges the copper—what 
Narky was keepin’ busy , an’ flies for 'is hfe just as the whistle starts 
From a top winder ’c 'card Becky shout " Got 'im. Bob ? ” 

" I've got the nngleader, Becky dear ! ” sajrs the copper “ The 
other one's scooted " 

Yes, guv'nor, it is dry work Thank you, 1 don’t mind a final, 
as it’s closin’ time O’ course, it was a bloomin’ plant That wicked 
woman 'ad rumbled Narky's lay nght from the stait She got it all 
laid out for 'im But the unnecessary wickedness o’ lettin' 'im spend 
the night on that blotmun' door! \\ hether she nipped down while 

they was workm', an’ planted the keys, or whether they was planted 
ail the time, wc never found out Oh, the door was a blessed goods 
enhance It was faced with wood outside The old boy 'ad been 
burgled through it once, so 'e 'ad a noo 'un made of iron 

It turned out as the six-foot copper was only waitia?' to git made 
sergeant to marry Becky Tins 'ere smart, single-'anded capture 
just did the tnck for 'im mcely 

The 'ornble wickedness o' some lovely women passes behef 1 
Poor Narky tned to do 'er a bit o’ no good at 'is trial, but the 
Bench wouldn't listen to 'im 
Ikey got away—^yes 

Na, Narky ain’t out yet Good-mght, guv'nor I 


pwtmttd R ft R. OlABIC, LunTBD, Edzn’mrgh, 
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juriidictkni of single jmtioe of the peace, 82 
remedy for ezoeeding, 16 
eerrioe oat of the, 17 

I natloe of the peace, oommiaeion of, 8i 
'ostice Seat, the, 114 
Josticea m Eyre, the. 114 

of the Cinqae Porta, 128 
protection of, 76 

King's Bench Division, constitution of, 81 

jarisdiotioo of Cl 

Kiogston-upon-Hull, local court of, 169 
Kingston-on-Thames, local court of, 170 
Kirkby-in-Eendal, local court of, 171 
Lancaster, local court of 171 

Chancery Court of the County Palatine of, 120 
. Court of the Duchy C hamber of, 120 
Land Tax Comnusalon, 219 

Lands CIauM» Act, court to assess compensation under, 121 
Launceston, local court of, 171 
Law Hundred Court of Colchester, 165 
lay peers, right of, to vote on judicial questions, 28 
I,eicester, local court of, 171 
Leominster, local court of, 172 
licensing sessions, 66 
Lichfield, local court of, 172 
Lincoln, local couit of, 172 
Liskeard, local court of, 179 
Liverfiool, local comt of, 179 
l^landovery local court of, 17G 
local courts of record, 129 
Abingdon, 1S8 
Alston Moor, 138 
Andover, 199 
Arundel, 199 
Banbury, 139 

Barmota Courts of High Peak, 140 

Wirksworth and its liberties, 141 

Barnstaple, 141 
Basingstoke, 142 
Bath, 142 
Beanmans, 142 
Beccles 149 
Bedford, 143 

Berwick upon Tweed, 143 

Beverley, 149 

Bewdley, 144 

Bideford, 144 

Birmingfaam, 144 

Blandford Forum, 145 

Bodmin, 146 

Boston, 146 

Brecon, 146 

Bridgnoitb, 146 

Bridgwater, 148 

Bridport, 147 

Bristol, 147 

Buefcinghang 149 

Bury St Bdmnnds, 149 

Cambridge, 160 , Cambridge University, 140 

Canterbury, 160 

Caidilf, 151 

Carliale, 151 

Carmarthen, 162 

ChesUff, 162 

Chichester, 168 

Chipping N<»ton, 168 

Chipping Wycombe, 164 

CliUMWoe, 154 
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COUBTS —eontMviMd 

local eourto of record —cotttimttd 
,, Ooloheater, IfiS 
Congleton, 156 
Conwajv 166 
Corentry, 186 
HartmoQth, 168 
Darentry, 167 
Deal. 157 
Denbigh, 157 
Derby, 167 
DevlMS, 158 
Doncaster, 168 
Dorchester, 159 
Dover, 159 
Droitwicli, ICO 
Evesham, 160 
Exeter, 160 
Eye, 161 
Falmouth, 101 
Kavemham, 161 
{■oikeatone, 162 
Gloucester, 162 
Oodmanchester, 163 
Grantham, 163 
Gravesend, 163 
Great Onmsby, 163 
Great Yarmouth, 164 
Guildford, 16 > 

Hartlepool, 165 
Harwich, 165 
jraatinga, 16b 
Huveifordwest, 166 
Holou, 167 
Helston, 167 
Herefoid, 167 
Uej tforcl, 108 
Hnntiiigdou, IbS 
Hytht, H.S 
Ipswuh, 169 
Uingston upon Hull, 169 
Kiogston-on Thames, 17U 
Kfikbv in Kendal, 17, 

Ijaucister, 171 
Lnuncostoii 171 
Leicester, 171 
lieominater, 172 
I ichticld, 172 
Ltueoln, 172 
ItisLeard, 173 
Liverpool, 173 
Llauuovexy, 176 
London, 176 
Ludlow, 179 
Lyme Regis, 179 
IfTan. or King a Lynn 179 
BfaoelesfleM, 180 
Maii^head, 180 
Maidstone, 181 
Maldon, 181 
Marlborough, 182 
Monmouth, 182 
Neath, 182 
Newark, 182 
Newbury, 183 

Newcastte-under Lyme, 183 
Newcastle upon Tyne, 184 
Newport (Isle of Wight), 184 * 

Newport (Hoomontb), 185 
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UlXNUI. 


COOBTS— emitnumd 

local Qoarts of nooxd — eaidtnmed. 

Northampton, 185 
Norwich, 185 
Nottingham, 186 
OswestTT. 187 
Oxford City, 189 
Oxford Cnirersity, 187 
Pembroke, 189 
Penryn,189 
Penzance, 190 
Peterborough, 190 
Plymouth, 101 
Pontefract, 191 
Poole, 191 
Portsmouth 192 
Preston 193 

Bamsey (Huntingdonshire), 198 

Reading, 191 

Retford, East, 191 

Richmond (Yorks ), 193 

Ripon, 194 

Rochester, 194 

Romsey, 195 

Ruthin, 196 

Rye, 195 

ht Albans, 1*)R 

bt Itcs (Cornwall), 196 

Saffron Wald< n, lOR 

Salford Ilundred, 197 

ballbbnry, 199 

Sandwich, 200 

bcarburongh, 200 

ShaftLSbun, 201 

Shrewsbury, 201 

Southampton, 201 

South Molton, 202 

Soudiwark, 202 

bouLbwold, 20H 

Stafford, 203 

Stamford, 203 

Stanuanes of Cornwall and Devon, 201 

Stockport, 204 

Stratford on Avon, 206 

Sndbury, 205 

Swansea, 201 

I’amworth, 206 

Tenby, 20b 

Tenterden, 206 

Tewkesbury. 207 

Thetford, 207 

Tiverton, 207 

Tomngton, Great, 207 

Totnea, 208 • 

Truro, 208 

Wallingford, 208 

Walsall. 209 

WarwiolL 209 

Wells, 209 

Welshpool, 210 

Wenlock, Much, 210 

Weymouth and Helcombe Re^, 210 

Wigan, 211 

Winchester City, 211 

Winchester, Bishop's Liberty of the Soke of, 212 

Windsor, 212 

WirkswcMtb, 141 

Worcester, 212 

York, 213 
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OOVBTe-~^H^nHmu0d 

London, local ooart of, 17C 
Lotd H gh Oonatablo, 116 

Itord High StewBid, u president at tnal of peer for treaOoa ete,* 19 
Ooart of, 26 

Lords Jostloes of Appeal, 64 
liords of Appeal In Ordinary, 23 
Ladlow, locM eonrt of. 179 
lanaey, courts boTing Jurisdiction in, 94 

jurisdiction of Lord Chancellor in, 96 
Lyme Befris, local court of, 170 
I^nn or King’s Lynn, local court of, 179 
Macclesfleld, local court of, 180 
Maidenhead, local court of, 180 
Maidstone, local court of, 181 
Maldon, local court of, 181 
manorial courts, 215 

maritime appeals to Judicial Committee 48 
courts (miscellaneous), 106 
Marlborough, local court of, 182 
Marshal of England, 116 
judge, 74 

martial law, courts martial under, 104 
master in lunacy, 96 

Masters of the Supreme Court (C D ), 67 

(K B D).66 
(taxing office), 68 

matrimonial causes, lurisdiction in, 16 
Mayor’e Court (I<ondon), as to, 176 
' mehua tnqutrBndum, award of, 110 
mesne process, meaning of, 133 
militaiy courts martial, 100 
Monmouth, local court of, 182 
municipal election petitions, trial of, 64 
BETal courts, 108 

courts martial, 97 
Keath, local court of, 182 
warfc, local court of, 182 
Newbury, local court of, 188 
Newcastle under Lyme, local court of, 183 
upon Tyne, local court of, 184 
Newport (Isle of Wight), local rouit of I8t 
Newport (Monmouth), local loiirt of, 185 
non user dots not take away jurisdiction, 130 
Northampton, local court of, 186 
Norwich, local couit of, 185 
Nottingham, local court of, 186 
officers of bupreme Court, 66 
official referees, as to, 66 
solicitor, 71 

origin of inferior coui ts, 11 

Osaestry, local couit of, 181 

Oxfonl city, local court of, 9 

Oxford CniTersity, local court of, 187 ’ 

oyer and terminer, commission of, 72 

palatine ooiirts, 120 

pannage, gleaning of, IIS 

pardon cannot be pleaded in bar of impeachment, 96 
Tarliament, High Conrt of, 19—26 
parliantentarT deotJon petitions, trial of, 64 
I’aMOget Cheater Conrt of, 163 

Coart of (Lirerpool), 178 
pay oflSoB, 69 
paymastar<geoeral, 69 

peer, trial for lieaaon, felony or mispriaion, 19 

peerage damns, 20 

Pembroke, looal ooart of, 189 

Peniyn, local oonrt of, 189 . 

Pentice, Chaster Oonrt of, 168 
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OOtTBT B o w t mwrf. 

Penaaaoe, local ooort of, 190 
peraonal aetioni, jnriidiotion In, 16 
Pcterborongh, lolBal oooH of, 190 
pecitioa of appeal to Jndioial Oommtttoe, 87 
petty court m the balUBli of Ipewloh, 109 
■eiBioiu, 74 

pie poadre^ court of, 186 
^aettm/aredm, meaning of, 118 
Pljmoath, local court at, 191 
Pontefract, local court of, 191 
Poole, local court of, 191 
Portmatnemote Court of Stockport, 204 
Portman’s Mote, Court of (Ipswich), 169 
Portmote, Chester Court of, 168 
Fortmote Court of Faversbam, 161 
Bochester, 194 

* Portsmouth, local court of, 192 
Preston, locid court of, 192 
Probate, Court of, jurisdiction of, 63 

Divorce and Admiralty Division, constitution of, 68 

jurisdiction oi, 62 

registrars, 71 

prohibition, exercise of unauthorised jurisdiction restrained by, 16 
pnrprestnre, meaning of, IIH 
quarter sessions, 82 

Court of (for City of Iniodon), 178 
for City of London, SM 
jurisdiction of, civil, 86 

criminal, 86 

Queen's Bench, Court of, jurisdiction of, 62 
quorum, justice, of, 82 
Hallway and Caual Commiffiiion, 217 
Ramsey (Huntingdonshire), local court of, 193 
rangers of the forest, 116 
Ui nciing, local court of, 193 
ll€ iding Clerk of Ilouse of I ords, 24 
real aotions, jurisdiction in, 1(> 
record, court of, as to what constitutes a, 9 
meaning of, 11 

preparation of (in appeals to Judicial Committee), 88 
Regard, the, Hi, 112 
regardera, 116 

regimental court martial, 100 
registrar of Court of Criminal Appeal, 93 
the Judicial Committee, •io 
registrars. Admiralty, 71 
district, h9 

of the Chancery Division, 68 
probate, 71 ' 

removal of actions from district registry, 71 
Retford, East, local court of, 193 
Richmond (Yorks), local court of, 193 

riots, defaults of justlcoi and atben in, to be tried by special commission. 

Rifxm, local court of, 194 

Bochester, local court of, 194 

Romsey, local court of, 195 

Rule CommitteejElS 


Boles (Chancery) of Durham, aa to, 127 
in lunacy, ae to, 95 
of borough civil court, aa to, 138 
Court of Criminal Appeal, u to, 93 
BnUiin, local ooort of, 195 
Bye, local court of, 196 
sac, meaning of, 173 
baffron Walden local court of, 196 
8t. Albans, local court of, 199 
6c Ives (Corawall), local court of. 106 
Balfcmd Hundred, local court of, 197 


91 
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CO nRTB—0onttHU4>d 

Salisbury, local coart of, 199 

Salvage Gommieaionera of the Cinqne Ports, 128 

Saabdwich, local court of, 200 

Scarborough, local court of, 200 

•erg' ant at>ann8 of the House of Commons, 2b 

Lords, 24 

service ont of the jurisdiction, 17, 67 
sessions, borough, 84 

brewster or llceniung, 86 
general, 83 
quarter, 82 
special, 86 

Rowen, Commissioners of, 220 

Bhaftesburr, local court of, 201 

Bbepway, Court of, 129 

sheriff, lunsdiLtinn of, 118 

sheriffs^couits (London) 177 

shipping cahuhIIics, investigation of, 107 

Shrewsbury, local court of, 201 

slave tinrlc, juiisiction as to vessels engageil in, 106 

Solicitor to the Suitors’ I'und, 71 

Southampton, local cumt of, 201 

Houth Molton, local court of, 202 

Southwark, local court of, 202 

South wold, local court of, 203 

Bjieeial ease, Bubmission of, to Judicial Committee, 26 
uiinmiHSions, 90 
Missions, 86 

Staffonl, local court of, 203 
Stamford, local court of, 201 

Stannaries of Cornwall and Devon, local court of 204 
Staple, Court of the, 137 

stating a rose for C'onit of Criminal Appeal, ‘tl 
Stotkpoit, local court of, 204 
Btratfoid on Avon, local court of, 205 
Sudbury, Icx.al court of, 20A 
summary jurisdiction, courts of, 74 
superior court distinguishtd 'loiu infc nor court, ii 
Supreme Court of Judicature, 51—74 
constitution of, 61 
Court c>£ Apjieal, 62 
High Court of Justice, 62 
masters of, 66 
ofhc era of, 66 

surcharge of the forest, meaning of, 114 
survey, cKiurt of (maiitime), 107 
of dogs. III 

Swainmote, the, 111, 111 
Swansea local court of, 205 
Tamworth, local court of, 206 
taxing masters, 68 
Tenbv, local com t of 206 
Tenteiden, local couit of, 206 

territorial waters, offences in, jurisdiction in ease of, IT 

Tcwkesliui), l(x.al court of, 207 

Thetford, lo^ Court of, 207 

thol, grant of, meaning of, 164 

Ihree Weeks Court of Buckingham, 149 

tithe oommatation, {lowers of Board of Agriculture and Fisheries as to, 229 
Tiverton, 907 

• Tolsey Coart of Bristol, 147 

• Qloucester, 162 

Tomngton, Oxeat, local court of, 207 ~ 

Totnos, local ooart of, 208 

toura, sheriff's, 118 

trophy tax of Cit^ of Isirdon, 178 

Truro, local court of, 808 , 

Venire, Court oL Kingston upon HnU, 
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COURTS—tVNfimiMl 
Terderen, 116 

Tioe •dmtnlR of the ooest, 106 
view of frankpledge, 216 
Wallingford, local court of, 208 
WalHill, local court of, 200 
wapentake, meaning of, 197 
Wfutden of the Cinque Porta, 127 
ward-motes of City of London, 178 
Warwick, local court of, 209 
Welle, local court of, 209 
Welshpool, local court of, 210 
Wenlock, Much, 210 

Weymouth and Melcombe Regie, local court of, 210 
Wigan, local court of, 211 *• 

wills, jurisdiction as to, 16 

Winchester (Bishop’s Liberty of the Soke of), !u( U couit of, 212 
■Winchester City, local court of, 211 
Windsor, local court of, 212 
WirLiworth and its liberties, local oouit of, 1 tl 
Woodmote, the, 111, 112 
Woodwards, 111 
Worcester, local court 6f, 212 
wrecks, inquiries as to, 107 
writ of Mrtwrari, 116 
elsgit, IIS 

false judgment, as to, 10 
inquiry as to dama^ts, 119 
York, local court of, 213 

CRIMINAI, LAW AND PROCEDUIIK 22''h- 7*>'1 
abatement of nuisincc, order for, 412 
abduction of child under fourteen, 620 
girl under sixteen, (>21 
eighteen, 623 
heiress, 619 

woman with intent to marry, 620 
T“iiue m, 282 

"iKirtlon, death by dings t iken to procure, u79 
procuring of, ,0t« 
accessories after the fact, 2 >'> 
and principals, 247 
bcfoic the fact, 263 
in malicious damage, 702 
none, in case of treason, 4 > > 
to treason felony, 468 
accident, as defence in assault cases, 607 
<1< fence of, 237 

during dangerous pcrforinanr e, 626 
aecrimplice, evidence of, 408 * 

accounts, falsification of, 661 

kept by Bank of England etc , of stock owners etc false entry in, 766 
neglect to keep, by collector of Inland Revenue 4b0 
of administrator or parator of convict's property, 430 
company, circulation of false, 661 

omission to make entries In, 661 
accnsatioD of crime, for purpose of extortion, 666 
Bcquitunce, forgery of, 72‘> 

Act, private, printing, 787 
action, penal, compounding. 604 
adherence to the King’s enemies, 464 
adjournment of tnal, 369 
administration of eonyict^a property, 429 

justice, offences routing to, 489 
Admiralty jurisdiction, 273 
admission of public to trial, 363 
admiBsiona by defendant, adcDissildlity of, 394 
of facta in felony, 386 

ntsdcmeanonr, 386 
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ORlMlNAi;i LAW AKD FBOCBDUEE—tftMiCtiHMl. 
odauwona prellmiaary to trial, S86 
adverMsemcDta, betting, 551 
a^QjiiaTit, forgery of, 739 

making false, 491 
affray, 4G8 

"affiay of the peace,” bringing force la, 468 

agL, eridence of, m oftonoes nnder Criminal Lair Amendment Act, 1SS5 ..616 
agent, corrupt transaction with, 710 

fraudulent transfer of goods br, 659 
meaning of, in Prerentiou of Corruption Act, 485 
responsibility of master for acta of, 234 
aggravation of offence by previous conviction for another, 383 
aliens, commission of hif^ treason by, 450 
deportation of, 418 

allegations m indictment to be positive, 340 
allegiance, violation of, 450 

allooutuMf the, 375 * 

alteration of bonk note, 716 

veidict of jury by Court of Criminal Appeal, 486 
amboasarlors amenable to laws for treaaou, when 451 
„ exemption of, from criminal liability, 240 
immunity of, 628 
libel on, 528 
suing, 628 

amendment of indictment, 844 
animals ferai naturm, when subject of larceny. 640 
straying, 612 

annuitant, personation of, 706 

annuities etc , miaappropnation of, under Municipal Corporations Act, 1832 60S 
appeal Sea al*o Couit of Criminal Appeal 

against order on p irent etc to pay fine tor child, 437 
sentence, 4 S'} 

assignment of solicitor and counsel, 440 
bad on, 4 -)8 
by case statml, 433 
costa of, 418 

Apptol, Court of Criminal, 4S2 Sea Court of Criminal AppeaL 
appeal. Director of Public Prosecutions depends on, 440 
evidence on, 439 

fiivolous or vexatious, summary determination of, 442 

from order for restitution, 688 

grounds for allowing, 431 

uiatcriais fur information of court, 438 

uotiie of, 437 

power of court in case of a special verdict, 436 

to onler anpcllant to be detained as criminal lunatic, 436 
pre«ence ot appellant at hearing, 440 
procedure, 437 
icport on ease by judge, 438 

sentence, computation of, on dismissal of appeaL 441 
pasenl in absence of appellant, 440 
shorthand notes of tiial for use at, 442 
suspension of sentence on, 4H8 ■ 

to Couit of Ciirainal Appeal, 432 
House of iKirds, 488 
with Uwve, 434 
without leave, 433 
appeab in oriminal cases, 482 
appearance of deft ndant at trial 851 
apprehension of offenders, rewards for, 449 
, apprentice, neglect to provide food etc tor, 623 
appqnntioeshtp in sea Oshing mrvioe, taking mon^ for, 568 
aqu^uot, injnry to 785 

arable figures, iraether allowable m indictment, 840 
armqd, going, 468 

person by night, 676 

robbery by, 663 

army officer, offcm.es by, 488 * 
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OBIMIKAL LAW AND PEOCBDURB—«0NniMied. 

Krmignmsnii, 858 
amj, ohaliengw to the, S89 
qnosbiog th5,860 
emst, 906—809 

breakins open doors to effect, as to. 307 
lairful, as a defence in assault cases, b09 
of judgment, 375 
bj court. 975 
rioters, 474 
time for, 301, 809 

under Summary Jurlsdlotlon Act, 1879 .300 
warrant, 807 
use {ff force on, 309 
without warrant, 296 

by peace ollicer, 398 

under statutory powers, 303 
private person, S9b 
statutes autbonsing, 100 

arsenal, obtaining and communicstiiig information as to, 480 
arsenals etc, arson of, 778 
arson by statute, 770 
common law 770 
of arsenals, 773 
crops, 774 

King’s ships etc , 773 
vegetable produce, 774 
loiKirtation, 630 

in cane of stealing from the [lerwn, 664 
assault, chastisement of servant, 608 
consent in case of, 607 
correction as a defence, 60K 
in gi neral, 605 
indecent, 619 

lawful at rest, as a defence in, 609 
medical examination of prisoner, 607 
on peace officer, 605 

person endeavouring to save cargo or ship in dislless, 659 
the King, 458 

self defence as a defence in, 608 
With intent to commit felony, 610 
rob, 663 

assemblage of persons for purjicsea of smuggling, 523 

assembly, unlawful, 469 

assessor to Ckmrt of Criminal Appeal, 439 

aasignment of peijnry, 493 

assise oonrts, 266 

assizes, trial of offence, tiiable at quarter sessions (nsuallj) not to be at, 326 
assum^ name, signature of bill of exob ingo by, ^29 
attempts to commit crime, 268 

obtain property bv false pretenoefe, 708 
ttomey, appearance of defendant by, 8b i 

corporation aggregate tdeads by, 861 
power of, fraudulent aanise of, 669 

Attomey-Oeneral, duty of, to institute prosecutions in certain cases, 292 
information by, 329 
atifrqfeis acqwt, 866 
aonnrt, ^6 

averments, defective, in indictment, 343 
backgammon, winning money at, 691 
backing warrants, as to, 308 
bail after commitment, 325 

at mliroinary examination, 819, 823 

by King’s Bench Dirhuon on refusal of justices, 325 

cases in whudi it cannot be refused at j^imluaty examinatioo, 334 

discretion of judges as to, 823 « 

eatreatment of, on non*appeanuioe of defendant, 831 

granting of, a judicial act, 325 

on appeu, 438 
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CRIMINAL LAW AND PROCEDURE—iwnrfmtMi 
ball, suretfeA, who may be, 325 
ireaiion, in cases of, 823 
bat||te, laioenj by, 631 

of goods In the possession of a, 635 
bailiff ezecatmg civil process, killing, 678 
extortion by, 483 

It illot Act, 1872, forgery of nomination paper nader, 762 

bmk note, alteration, or forging of or ultenng of forged, 716 ^ 

causing name of “Bank of England'" etc to appear on paper,' 
717 

paper for, sale of, 717 
engraving, 717 
poeaeaslon of forged, 716 

instrumf'nta for making, 716 
Bank of England, accounts of, falsification of 765 

or Bank of Ireland, embczslcment by officer of, 654 
Bankeis' Books Endi nee Act, 387 * 

bankrupt, statements bv, bow far evidence, 657 
bar, trial at, on removal by oarfiorart, 350 
barrator, definition of, 409 
barratry, 4fl9 

pcrtioii convicted of, practiaing as, 499 
bogging letters, 697 

Behring Sea Award Act, offences against, 661 
Behring Sea, killing seals in, as to, 279 

liench warrant, issue of, on non appearance of defendant, 3 >I 
liesctting in trade disputes, 566 
beat evidence, rule as to, 890 
bestiality, 640 
betting ndveitisements, 661 
houses, 648 
In sJiTeets, 561 

keeping a house for purposes of, what is, 650 
. on games, 691 

with minors, 662 
bigumy, 642 

evidence in, 634 
venue in, 635 

bill of exchange, alteration of, from lower to higher snm, 728 
assumed name, use of, to defraud, 7*29 
fictitious name use of, to defraud, 729 
forgery of, 727, 719 
unaiithonsed acceptance upon, 730 

binding over, 414 
biitb, concealment of, 698 
bIas]ihemoiis libel, 631 
blasphemy, 530 

Book of Common Prayer, depraving the, 533 

recusal of priest to conform to, 632 
books of Bank of England, falsification of, 765 

company, alteration or destouction of, 661 
kiond, forgery of, 734 

borrowing of money Indnced by false statement of mon^-lendcr, 704 
Borstal institutions, detention m, 418 

discharge by licence from, 420 
transference from pnson to, 419 
to prison, 420 

brawling in eburoh, 478 
breach m contract, criminal, 664 
prison, 507 
the pCMe, 468 
tnut, by pabbo officer, 485 
breaking into tihnr^ etc , 675 

necessary to constitute burglary, 669 
briber at electums, 484 

of members of pnVUo bodies, 484 
pttblio offloers, 484 
bridge, mjoiy to, 785 
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CRIMINAL LAW AND PROCEDUBB—iwnN«mm*. 
bxotlial, detenitoo of woman In, 64S 
biotliels, 641 
bnggary. 689 

bailolxig, doitraoUon of, bj gunpowder, 776 
liotooe demolition of, 478 
buoys, cutting away, 790 
burden of pioof, 377 
buiglaiy, 668—672 

breaking necessary to oonstltnte, 669 
dwalllngwhouse, meaning of, 668 
entry necessary to constitute, 671 
CTidenoe in, 672 
indictment In, bb9 
intent in, 671 
night, meaning of, 666 
4)unal, failure to give, 662 

offences relating to, 663 
prevention of, 562 
riotous behaTionr at a, 479 
buying counterfeit gold or silver coins, 616 
caual, jn)nry to, 784 
capacity, orimmal, 23') 

*'ca]>ital stock of a body corporate," what Ineludotl in, 765 
caption to an indictment, iiatuie of, 349 

deposition of witneie dangerously ill, 82H 
carnal knowledge of girl under thirteen, 616 

sixteen, 616 

uliut bid 

ease stated, appeal by, 433 
casting away snips, 789 
cattle, injury to, 788 

thients to wound or kill, 791 

cause, ebalu nges for, 361 « 

caution to aeeiibed at close <iC exauiiuntion of witnesses for prosecution, as to, 816 
eeiti6cate of character, false, 711 

cgtstry of siilps not legally gr<nited, use of, 667 
certified copy u ilfully certifying as true a fslse, 741 
oetfwran, change of \cntte on remoyal by, 3C0 
effect of, 349 
grounds for grant of, 349 
return to, 349 

trial at bar on lemoval by, 860 
wnt of, 849, 850 
chaUengea for cause, 361 

peremptory, 360 
to Ogbt, 469 
the airmy, 859 
polls, 360 
severance in, 361 
champerty, 499 

chapel, meaning of. In Larceny Act, 676 

character, evidence as to, of witnesses other than derendant, 364 
of, SR2 

bad, 880 

general bad etc m cases of rape, 364 
false cer^cates of, 711 
of prosamtor, evidence of, 883 
oheac, common law, 689 
Idieqne, forgery of, 719, 723, 727 

wmt included m term, 727 
child, abduction of, 620 

depcaition of (nnder Children Act, 1908>, 828 
murder, when sntqect of, 671 
oTCurlaying, 626 

children, accidents to, durtog dangerous performance, 626 
ooropeteney of, as wltniwses, 400 
cruelty to, 688 

depositions of, wh«i admissible at trial, 866 
Rli—IX. ■ ( 17 ) 
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OBllIlHAI^ liAW AND PBOOBDUBK—mmMiimA. 
dblldren, eridence of, 408 
. exdiuton of, from certain trial*, 888 

neglect of, 628 

choke, attempt to, with intent to oommit fndictabl* offence, 802 
ciioses in action, not the aabject of larceny, 641 
Christian religion, bringing into contempt 478 
church, breaking into, 676 

monument in, injury to, 787 
iiotoua demolition of, 778 
Oiurch of England, offences against, 681 
circuits, enumeration of, 266 
circumstantial endmice in murder cases, 688 
civil proceedings, different from criminal proceedings, 886 
clearance of friendly society not an acquittance or reot.ipt, 726 
clergyman, obstruction of a, 478 
clorl^ falsification of accounts by, 666 
laiceny by, 644 

of assire etc, exaction of fees by, 482 
who IS a, b51 

club, ho t& fide, not a house used for betting, 650 
clubs used for gaming, 646 
coal, larceny from mines, 639 

Coal Mines Hegulatiou Act, 1897, forgery of certificate etc under, 761 
coercion of husband, presumption as to, 244 
oognomt aMtwnem^ false acknowledgment of, 789 
coin, defacing King s, 618 

King’s gold or silver, lightening, 615 
coinage offences, 614 

coining tool, couveylug oot of the Mint, 520 
coins, counteifcit, making, 614 

oollateiaVaicts, In fiiithcraiicc of a common object, responsibility fur, 262 
collision, failure to help master in, 668 
* commitment for trial, S20 

committal for contempt of court, 601 

of witness refusing to bo bound over, 822 
“ committed for trial,” meaning of, as to, 329 
commission, evidence on, 387 

in army etc , sale of, 486 
Coinmiasloner of Aasizc, as to, 2b7 

CommiBsioncis of rusLoms, foigcry of signature etc , 746 

Inland Revenue, imitation etc of paper, li’cn e<o of, 746 
Treasury, forgery of name of, 749 

CoinmiBSiunei, Bi>ecial, reference eff questions to, by Court of tCnminal Appeal, 439 
oomuion law cheat, 6S9 
forgery, 710 
jurudiotion, 272 

purpose, necessary to constitute a principal in the second degree, 260 
company, director etc of, offences by, €55 ^ 

company’s books, destruction or falsification of, 660 
compassing the death of the King, 450 
compellable witnesses, 401 

compensation of person injured by felony, Older for, 449 

to innocent purchaser of stolen propei^, b88 ’ 

relatives of man killed In attempt to apprehend oiffenders, 448 
oompensations, 446 1 

oompotanoy of ciilldren as witnesses, 400 

deaf and dumb peraons as witnesses, 400 
drunken persons etc as witnesses, 400 
idiots etc as witnesses, 400 
witnesses in criminal prooeediugs, 400 
complicity, degrees of, 247 
oompouna larceny, 627 
comimundlng te)an>, 603 
' penal action, 604 

oompulsian, aq a defence, 841 
eonoealnwait of birth, 698 
indictment in, 698 
verdict«, 698 .. 
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GBUnHAI* AlTD FfiOOEDUBB-<0«NMmi«i. 

oonoealment of documents w Inoambranoe^ 705 . 

traMore troret 5S1 

oondltional disohuge under PiobatfoB of Offenders Act, 1907..*4tS 
eondcmetion in 018 * 

oondnot of prooeeoinn, bj pennn bound to ai^>ear and pixMeonta^ S8l 
confessions by defenwnt, 394 

one or more defendants, 897 
oonviotlon of defendant on own confession, W7 
person in antbority, meaning of, 895 
whole at, most be given In evidence 898 
written, as evidenoe, 899 
" conscientious objecticHi/* not a defence, sn 
consent, defence of, 337 

in assault cases, 806 
incest, 617 
Indecent assanlt, 619 
rape, 612 

conspiracy to murder, 696 
oonsntrai^, 260 

for s^uotkon of women, 548 
seditious, 461 
to defranc], 708 

indictment in, 708 
to obetruot the coarse of justice, 600 
venue in, 283 

constable, parish, who bound to serve os, 487 
spcHiial, refusal to serve as, 487 
Oonstitntion, libel on the, 463 
contempt of court, 601 
attachment for, 601 
contempts against the King, 469 
conUnmng acts, 281 
contract, criminal breach of, 664 

for service of gas, breach of, 664 

water, breach of, 664 

or hiring, breach of, so os to endanger life, 664 
contractor (Government), coinmnnication of information by, 481 
contributory negligenoe as a defence in manslaughter, 686 
conveyances, fraudulent, 70S 
conveying coming tools out of the Mint, 620 
convict, administration of profierty of, 429 
at large, 612 
definition of, 429 
disabilitiea of, 429 
property of, enrator of, 430 
conviction, disqualifications following on, 428 

of defendant on own confession, 397. 

offence different from that chaig^ in indictment, 371 
(previous), charging, 874 

evidence of, 882 
punishment after, 411 
copper coin, making counterfeit, 518 
copyholds, forgery of court rolls, 740 
corn, attempt to set fire to, 778 
coroner, oonrt of, jurisdiction of, 269 
extortio%by, 482 

inquisition o^ in oaee of treasure trove, 531 
trial on, 830 

corporation aggregate, criminal liability of, 239 

pleads attorney, 861 

proper name of, most appear in Indictment. 886 
Corpee, disinterment of, 669 

disposal of, to avoid Inquest^ 601 
exposure of, 663 
aorjmt deliett, proof of, 878 
correction, killing in comae of, 677 
of verdict, 878 

corroboration in rape Ca e re etc, 613 
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CRTMIKAL LAW AND PEOOEDDBB—««/«»««•. 
oo^boratioa, when tiecaaiary, 888 
oorrotlTeit, lujarfM by, 608 
4»rrQ]>t rewards, 604 
costs, 44*5 

amount of, ascertainment of, 446 

which may be awarded, 446 
enforcement cf order for payment of, 447 
in Court of Criminal Appeal, 448 
incorrigible rogne, in case of, 448 
of person aeqaitt^ 447 

preliminary examination, 828 
proBPcution, fiayment of, out of local funds, If'i 
respondent m Court of Criminal Appeal, 449 
solicitor and counw I, 445 
order for payment of, 446 
payment of, by pt,rfion convicted, 447 

treasurer of county council or boiough, 446 
scale of, regulation of, by Secretary of State, 446 
counsel, nnpearanoe of, at trial, 3 >2 

initrnction of, from the dock, 362 
oounteifeit ooln, buying, re* oiving, paying or patting off, 516 
copper making, 618 

or possessing machines for making, 820 
exportation of, 516 
foreign copiier, making 619 

gold and silvei, importation of, 619 
making, 618 
ntteniig, 519 

gold or silver, making or possessing machines f«>r making, 620 
importation of 515 
* making, 514 

IKHMcssion of three or mure euunicrfeit coins, ilb 
utUriug, 516 
what is, 514 

rouiiterfeitiiig, offence of, osscntiais of, 515 
enuntios of cities, enumeriition of, 2Hb 
towns, cnumcmlion of, 286 
counting house, meaning of b72 
counts in an indictment, ','14 
coupon, company eiigmsing, 767 

ucwspuicflr, for gnt.8Hing winner, 860 
stock engraving oi foiging, 756 
court, contempt of, 501 
of Hssiti 266 
coroner, 269 
Criminal Appeal, 452 

appeal to, from order for restitution, 688 
assessor t<i, 489 
costs In, 448 

{lowers exen mbie by single indge, 4iS 
procedure, 4 47 

reference of questions id special commissioner, 459 
to, by Secretary of State, 443 
registrar of, dutu's of, 441 
Slug in Parliament, 27U 
qaartex scMions, 267 

Uaiversitles of Oxfo'sl and Cambridge, criminal jurisdiction of, 170 
court roll of eons hold estate forgery of 740 
ooarta, ariminal 205 
•maitlal, 271 

crediotllty of sntiiosses evidence as to, 864 
( reniatlon, oftsnces rdatlng to, 562 ~ 

OrematioB Act, 1902, oflencos under, 668 
erime, closnllaidaon of, 346 
definitkxi of, 281, 436 
elements of, 283 
evimlual cowts, 366 
oajiaclly, 833 
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ORIICINAL LAW AND PBOCBDDBK—4WiNiMiAA 
erlmiiial jnnidictioD, limits of, S71 

iDnsao, pennittlng escape of, 510 
proceedings, difla^cc from civil proceedings, 386 • 
Orialaal^w Amendment Act, 1885, oileaoss under, 614 
crops, arson of, 774 
larceny of, 637 

eross-ezamlnation as to Impartiality, 384 
In rape, 383,613 
of defendant, 167, 404 
Crown, sncoeamon to, libel as to, 464 
cruelty to children, 628 
culpable homicide, 570 
curator of oonnct's property, 430 
damage, malicious, to propertv, 768 
dangerous performance arcidcnts daring, 626 
date false date to deed, 71i 
dcailly aeapon, use of, to repel assault 60*) 
deaf and dumb penumi,, oom{>cteT)cy of, as a ,tnesses, 400 
death, ocoi leration of, may lie 572 

after a year and a day fiimi injiirv influ ted, 671 
from fright may be manslaughter, 571 
punishment of, 4U0 
debontnres forgtry of, 733 
deoency, ofTences against, 537 
declaration, statutory, making a false, 4*)6 
Declaration of Title Act, 1852, forgery of ceitifleate under, 74 
decoying away of child, t>20 

I’aciOc Islanders, 527 

deed, definition of (within Fnrgciy Act, 1861) 733 
false acknowledgment of, 740 
date to, 712 
forgery of, 7'13 

dei'ds, forgery under Acts for registry of, 740 
lorcc ny of, 527 
defacing King’s oo.n, 518 
defamatory libel, 

(left nee, the, 3<>7 

defendant, cicma examination of, 404 
evidence of, 402 

husband of, 405 
wife of, 406 

wh( n called as a witness, iG7 

compellable as a w tncss 403 
dcfendanUi, joinder of several, 142 
degroesof criminal liabillt>, 246 
deiinum tremrns, as a «Iefcnce, 242 
delivery of judgment, 375 ' 

demanaing money etc undi r forged iastrument, 762 
w ith menaces, 664 
lemolition of buddings, riofmis, 473 

churches, houses eje , 777 
house by tenanta, 780 
demurrer, objection to inrlir tment by, S'iS 
deportation of aliens, 418 
dejiositions, copies of, right of accused to, 322 
forgerj^f, 730 
bow taken, 315 
of child 328 

defendant, when evidence against him 399 
children when admissible in evidence, 366 
witness dangerously ill 327 
witnesses, when read at tnai,365 
transmission of, to officer of eonrt of tn d, 322 
use of, at trial, of WitncM dead or dangerously 111, 323 
depraving the Bixjk of Common Prayer, 632 
SaoraoMttt, 532 
detainer forcible, 476 

detention during King's pleasure of person tinder sixteen, 421 
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CRIMINAL LAW AND PROCBDDRB— 

de^tiitSfur |>enod not exceeding one nioath of person under eizteen, 4fl 
hwctfied fMsriod of peraon under suteui, 421 
In A Bt lutiil uieMtntinn 418 
induBtr^id echool, 422 
refoi matorjr ecb^, 422 
retreat," 418 

of eppellaut, ae criminal lunatic, 436 
iiiobriHie in Lertiticd rtformatoij, 417 
sromau in brothel, 543 

J ircrenfeive, 416 

ng of, in Stamp Dutleti Management Art, 1891^ 747 
dificience betwiin criniinai and nvil proceediuga H8(i 
dignity, name of, muni Iw given in iiioiLtmrut, SlA 
director, alteration or dcHfrm tion of cumpany’a books by, CCO 
oilmpiiroprintion b^, 666 

of coni|iiuiv, offencm by, 666 
Director of I’uMic ProMOutioan, na to, 292 

dtfeme by, at appeal, 440 
dischnige by licence from Borstal institution, 42U 

conditional, under Probation of Offenders Act, 1907 413 

of jury in (ourse of trial 370 
on disagreement, H74 
disi leisure of oftlcial secrets, 4H0 
disi nvery of ducumiuts in oriminnl cases 387 
diiK lition of court ns to ainoiint of pumsbment, 426 
disiiitc riiKiit (f corpse, '»62 
dismiHsnl “ wltlioiit prejudice," 367 
disordtilv houses, 641 

disputes iMtwcrn < mplosers and workmen, 663 
disiiuiihHcutiMiis fi llowing on cinivictlun, 428 
diet III bance*of publu womtdp 477 
, religions inr< tings, 478 

dividend warrant, Clnudukn Iv nmking out, 767 
dcxtcvnid obtaining an|( anmmiiiiiuiting lufuiniation as to 480 
" doi unit lit of title to gcxsls ' meaning of, in I^iccnr Act, lot)i 669 
docouieiits, friiiidulent conrenlment of. 706 

in poKsossion of d< fcndnnt, serondar) evidence of, i *0 
production of, in criminal c iws, 387 
public, proof nt 8‘>2 
unf>lani|Msl, ndiuission of, 898 
dog corrupt t iking of reaatxl for return of, 606 
diufliiigot (iidu (iiient, 816 
drnaing inll of exchange by procuration, 727 
drilling, unlawful, 4i>7 

wIkii not ilitgal, 468 
driving, fimous, OOo 

dioaii, attempts to atth intent to commit murder 694 
drugs, ndimiifstialion of, with intent to commit indictable offbnee, 602 
diuuki II ptisoiis etc., oom|iciency of, as witnesses, 400 
dniiikiiniH habitual, punishment of, 417 
drunken ut so, 6M , 

as a dtft nit, 212 

effect of, m muidii and manslaughter, 881 
duels, 468 

prinoipala oud seconds m, when gmlty of murder, 678 
dwelling-house, being found mtht iu,675 * 

breaking into, with intent to oommit felony therein, 673 
building within curtilage of, entry of, 674 
deft noe of, killing m eoune tff, 687 
, demolition of, by tenants, 780 

eoiry into, b\ night, 078 
meaning cf, iu b^glary, 668 
■teal'ng in 674 
threat to bum, 791 

^y tng dedaratietta. adnnaaiblUtv of, S9S 

ia mnrdir and manalaughtcr oases, 680 
shaemrttt, forcible entry not applicable to, 474 
Kaat India bon<^ forg^ oL 76} 
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OUMIKAL LAW AKD PfiOGSDDBX— mnMmhhI 
ccelestaatical ooorta. 271 

dfctioD, pvoweqtor put to, ut to wbftt ohurge to ptoceed «tt. vkM, 
dcetrioitv, larcenj <», 

ebaor* th«, 3M) • 

«mbesBlentent, 649 

b; offioera of Bitnki ot Bugluid mid Iralund, 6ft4 
person in Rinn^s serrioe, 664 
policeman, 664 

charge of different embenlements in indictment, 661 
CMentials of, 663 
evidence m, 661 

of money of unlawful society, 668 
▼enne in, 664 
▼erdict in, 660 
embracery, 489 

enemies, distinguished from mis'ls, 464 
engine calculated to destio} L ft, setting, 605 
engraving b'lnk note etc , 717 

stock certificate or coupon, 756 
engrossing 662 
enlistment, foreign, 628 
tnt(.rt<tinineiic, unlit enseJ place of, 644 
entry, false, on register of births eti , 742 
forcible, 474 

nccesborv to constitute burglary, 671 
of dwt lling hoiisi. with intent to commit felony, A7S 
judgment S77 

in binktr s pass btiok is a receipt, 7id 
on register (I^nd Transfer), fraodult nt, 705 
escape 608 

Biding prisoner in custody for felony to 610 
of war to, 610 

to estspe from eustndy on civil proc-tss, 609 
from pr kiii aiding, 610 
lieriiiitliug rriniinal lunatic to, 810 
esiabbsbfd religion, stKliliowi attacks on, 681 
eetroatiiieut of 'lail on non appeiruncc of defiiidaot, 811 
ret tignisances, 413 
evidence, 377--408 

admission or rejection of, at preliminary euiuinatioD 811 
admissions by defendant, 394 

preliniiuarr to trial, 886 
against co liefeiulaiit, 4<i2 
b^ore Court of Criminal Appeal, 439' 
grand jury, 346 
best, rule as to, 330 
competency of wiinesaes, 400 
ooufeuion by defendant, 394 

one or more defendanta, 397 ‘ 

written, 399 

credibility of witaesses, 384 

difference bclwet n civil and^criminal piM^eedinga 886 
dying derlarations, admissiblUty of, 393 
false, inrittment of pcntiu to give, 498 
manufacture g|, 498 
forgery of mstniiB«Bl«. of, 736 
former evideoc? when admissible, 399 
hearsay evidence 393 

in accniiaiion of t nme for purpuae of extortion, 6C6 
bigamy 634 
burglary, 672 

emb^iement, 661 < 

false pretences, 698 
torgnj, 764 

as to whether ‘ order” rw m]ueat ** otn, 724 
high treason, 467 
larceny, 649 

mansUugbUr fees, 686 
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CBTMINAL LAW AND PBOOXDUES>-«Mi£tnM4l 
evidence— t otUmued 
r In murder ceaea, 688 
perjurj, 494 
pruounng ebortion, 697 
rape caaea, 618 
receiving atolen gooda, €81 
riotous demolition of building, 778 
aedltiooa libel, 462 
of secompliev, 408 

age In offences under Onmiual fjiw Amendment Act, 1886 €16 
bad character, 380 
cb iracter, 882 

of pixHecutor, SS3 
children, 408 

commlaaion uf almiiar oflenv s, ISO 

defLndant, 188, 4ni 

hiisliand of defendant, 388 

pr< vioitii uinvit lion, 882 

piopeuHitiea, 880 

Huliornation, 380 

wife in treason, 406 

of defendant, 388, 405 
on (.ommisaiun, 487 
relevant foita, 378 

secondary, of duciimi iit in {XMibeaslon of defendant, 890 
alatciiiLiit by del* ndant before examining 3 U!itictfi, 309 

made by authority of piisonir, aiimlssibility of, 397 
• in presence of aci-used, admissibility of, 398 

atateinoiita and dL{iO(iitlou8 by bankrupt, how far, 657 
unstiimpid documt nt ndminsion ut, 18S 
(zaminatiuy at trial, 8(i3 

exception in onac tmg clause of statnte, a hen to be negatived m indictment, 338 
•exchangea (armv^ sale of, 486 
Kzibeiiuer bill, foigery of, 731 

iMaLingdnstnimenta for, 731 
pun base of paper provided for, 732 
exei ution of criminal, when murder, 675 
cxerantions from < nininal liability, 244 
exhibition, indecent, 527 

‘'expeiiMw” of Bollcitur and counsel awngned to appellant, 448 
explosion, causing, with luUnt to murder, 594 
doing act with intent to cause, 775 
iiijuiy by, 004 
lituly to endangtr life, 778 
cxplosiTo substance, definition of, 775 

deairnition of building by, 776 
making, 775 

manufacture of, With intent to commit feintij, 793 
placing In building, 777 

Itxplosne Substances Act, 1893, accessory to crime under, 77# 

offences uuder, an to, 277 
explosives, tnjurv by, 776 , 

Explosives A< 1, 187i> licence under, forgery uf, 7ol 
ex(Hi>iting counterfeit gold or silver com, 616 
exposure, indecent, t'i? 

of eorpse, FioS 

expulsion of aUtm ofifenden, 418 
eatortloD, 481 

accuMtiiMBOf enme for purpose ol, 666 
by fbrentsi, 664 
of valimhleseouritiea, 667 
factor, fraud by, 667 ^ 

facts, neoessltgr tor setting out with eeftamty in indictment 337 
relevant, 878 

false acknowled^^neot of recoguisaaces of bad or Nyaerd aciumem, 789 
affidavita, making of, 491 
eertifloatfon of cop\ of record, 737 • 

* deojuatiaas, notices, certificates required by Marriage Act, 1886 63e 
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false entry in eoconots ol slock holders at Bank ut Eogland, 7SB 
on roister of births etc , 74J 
eridenoe, incitement of person to give, 49S 
manufaotnre ot, 498 
impnsonmmt, 606 
instrument, what is, 71S 
pretenre, oontinning, 697 
pretenoee, 690—701 

attempts to obtain propei t j b\, 70S 

Indiot lut ut In, 70S 

essentials of, 69S 
evidence in, 693 

rzecntion of secnntj, obtaining, by, 70S 
Indictment for, 691 

form of, 694 
“obtaining” in, 696 

order for restitution of property oblaintd by, 701 
revrsilng of pra}ierty obtained bv, 701 
trial fur bars prosecution for liuenr, 691 
venue tii, 381, 700 

promiBsorv oath, making of, is not perjury, 491 
mmonr aproiding, to affcc t priies 662 
statement by director of company, 661 
token, use of, 689 
trade description, 667, 769 
falsification of at counts 6<>1 

of slurkh'ildert m Bank of England etc , 765 
pedigree, 701 
fear, putting in, 661 
felony, admission of facts in, 386 

arrest in ense of 296 * 

charge of different filonhs in different ciuints, givra rise 
whf n 343 
rom{)onnding 603 

count for, nut to be joined aith count for mi4detui anonr, 843 
defendant in, called upon, 375 
definition of, 316 

fotfciture of offices by person convicted of, 438 
imopacities of jierson convicted of, 439 
killing in course of commuwton uf, 679 

raisdcmeanonr and treason, points of diffi lentA b' 'accu. 246 
misprision of, 603 

fictitious name, signature of note etc by, 713 
fight, challengca to, 469 
prise, 470 

fighting in a public place, 468 

hlings, gold or silver etc , unliwfol pcHWfteiioii uf, 61S 
hndinglost articles, when larceny, 610 
fine for malicious damage to propcity, 793 
of person under sixteen, 434 
pumshment of, 41i 
fish ^nda, injury to, 785 
fishbiica, seal, 661 
fixtures, larceny of, 689 
forcible detainer 476 
entrv, 474» 

foreign documents, forgery of, 767 

Foietgo Enlist aent Aot, 1870, ofTt noes under, 538 

Marriage Act, 1892, offences under, os to, 378 
foreign state, piracy under colour of commission ftoia, 628 
states eommunioattoo of information to, 480 
forestaUiDg, 663 * 

forteitnre of oflioes of person convicted of felony, 438 
recognisances, 414 

forged instrument, demanding money under, 763 
ntterr of, 714 

forgery, 710—767. 

alteration of UU of exchange from lower to higher sum, 788 
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toxwKtJ—'^^ntiHUgd 

*wMumwi DAme, lue of, to defiaod, 729 
by otatute, ^6 

che')ue la both warrant and onki for payment of mooeT, 723 
rommon law 710 
({'‘finitiona of, 710 
evidence in, 764 

as to whether ** order ’ or “ request " etc., 7i4 
false certifi<atea of character, 711 
flctitlouB etenatare, 712 
imitation of wrappers, 711 
indfctnient in, 76A 
Intent in, 768 
of acquittance, 725 
bank note, 716 
bill of exeliati^iP 727 
sale (stdp), 752 
bond 731 

builder's certificate (shin), 762 

oiliLiHcateof birth etc of nominee nnder Oovernment Annnilie^ Act, 182'* 
748 

disc harge under Merchant Shipping Act, lbt4 753 
Inland Ueteniie (Jonimissionera, 744 
paymaster general or ofiluer of Bank of England, 744 
icdc mption of land tax, 748 
registry (ahip), 762 

▼aiuatJon nnefer blave Traile Act. 1824 7b0 

under Births and Diaths Kcgistration Act, 1K74 713 

Coal Mines Regulation Act, 1897 7bl 
Deelaiation of litlo Act, Ibbi 741 

obfiqne, 727 
oodioil, 7S4 
copy of lacelpt, 726 
court rolls, 710 
detientuns, 7S3 
declaration (ship'), 752 
deeds, 7 IS 

de|iositioiiB, AlSdavit etc, before jnstice of peace, 789 
documents in case of sa1v<tge, 560 

rdstiiig to dcpo<tit in acamtua saeiogs bank, 731 
to olitiin relief from Merchant iMameu’s huud, <3i 
under Acts for regi-try uf deeds 740 
Mure tuint bhippiiig Act, 752 
Government Annuities Act, 1832. 743 
Fast India bonds, 733 
entry in register uf luiths, 741 
ecidcnoe, 788 
Bxchetiiur bills, 731 
foreign documents, 767 
hull marks on plate, 758 
IdentifiLation mark (motorcar), 761 
Incomplete document, 722 
Instraments of evidence, 786 ' 

King's seals, 785 

lioeDOb under Explosives Act, 1875 761 

Txmdon Hackney Caniage Act;, 1843 760 
marriage licence, 743 
minutes etc. relating to pminoiis, 751 
mmrtgmce (ship), 762 
asm at CommmiOBsrs of Tteasnry, 749 
ofheer eatitled to pension, 761 
notoloatton Tiaper under Ballot Act, 1872 762 

Municipal Coiporatious Act, 1882 .742 
order for delivciy or transfer of goo Is, 719 
Hwden tor payment of money, 719 
power 0l attorn^ for transfereqae of stock. 76fi 
processes of court, 783 
promissory note 719 
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ORIMINAL LAW AND FBOOBDUBB-xMrtimMl 
toegerj—toHimtud 
of roaeipt, 719,7SS 

(oop 7 of), T26 
reoonia, 7A5 
reguter code, 76S 

•uil of ClotiimiKriOQer for 0»ths, 739 
eoTirt of record, 736 
document, 7S7 

Proheta. Divorce and Admiralty Diviuoo, 7S8 
rubhe Record Office, 7U7 
regiater office or htinal board, 733 
or signature of Maxtor in Liuiacy. 7S1> 
to municipal bye>]aw, 740 
security, gcnmnenebs ncv.(.esarT, 734 
signature of assistaut record kOLper, 7H7 
attesting witness, 7*11 
etc. of Comm ssiuner of t uhtoins etc , 74A 
of dwtiicl registrar, 73S 
judge, 717 

proliaU regiidnir, 7S8 
sea Adiery officer, 754 

to minutes of muuiupal boiough council, 740 
pictures, 711 

summons of junta e of peace, 7 tO 
surveyor's ctrtifit ate (ahip), 752 
telegrams, 762 
trade marks 719 
transfcT of stock, 754 
Tnaaury bill 7')I 

audurtakmg lor jAymeat of monev, 719, 730 
void lustrunient, 721 
war bon«l 711 

warrant fur jutyment of money, 71*1, 720 

warranty for puijioscs of Sale of Food luid Drugs Aot, 1675 760 
will, 714 

peusiuns m relation to 7>] 

punishment of 7b6 

rtceipt (sj>ent) alteration of, not, 726 

signature of, for another, nut, 728 
resemblance U> vabd document, requireil, 71-1 
aummarj conviction for, 767 
nitering, 714 

writing unauthorised act cjit nice of bill of « sciuiogi 730 
formal juilkmcnt, when drawn u(>, 377 

fortress, obtaining aiul oommnnitntiiig infonuaiiun as tu 460 
fortunes, telLng, 7iri 
fraud, by directors, 656 

factors and agenta, 657 
telling fortunes etc , 601 
oonai>uut.y to carry out, 708 ‘ 

in relation to shipping dm umenta, 557 
obtaining projierty by, 668 
of piiwnbrokei, revocaisun of licence, 684 
winning money at gaming by, 691 
fraudulent abuse of power of attorney, 657 

ooDoealmant of documenta or incambranoes, 706 
oonvcfanoka, 705 

drawing of tnlls of exchange etc , 719 
faiuAcation of podigree, 705 
inducement to boiiow money, 704 
miuppropiiatioo of property intrnatod, 656 
frivolous or rexatloiM •ppaal, aammary detemioatioa 6f, 44f 
fruit, deatnOiaou of, 783 
larceny of, 637 
fnnons driving, 60S 

gallery, public, toartusies ht, 787 

game, luumg in lawful, 682 

gamekeeper, ent^Uedl to arrest poachers, killing 578 
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OBIUINAL LAW AND PBOCIBDUBB— 
gaming, olnbe uied lor, 546 
houaeii, 645 , 

* nriliiwful, 646 

vk mniug money at, fraud, 691 
gaoler, exaction df gratuity by, 48J 
neglect of duty of, 487 
goN, eontxact for acrvice of, breach of, 564 
larceny of, 643 
general UBue, the, 868 

warrants, aa to, 291 
girl under eighteen, abduction of, 528 
sixteen, abduction of, bJl 
sixteen, carnal kne>wl<Jge of 618 
fhirtecii, carnal knouhdgu of, 616 

thirteen, {icrinitting icsurt for puijiaws of carnal knowledge, 617 
gills, offences agaiuxt, 611 

going armtd, 4iiK * 

gold (Otn, couuteifiit, 116 

or silver obtained fr>>ni lighloning coin, unlawful possession of, 515 
good IxhavJouT, binding <»vcr to Ix! of, 414 

« bccurily for, by youtliful offender, 424 
(pjotls in coursr of manufae ture, damage to, 780 
Gonrnmeut coiitiactor, communication of luformation by, 481 
offcnecs against, 410 
marks, misapplication of, 613 

grand jury, bills found bv, a Inch quarU r sessions cannot try, how dolt with, 348 
diHch iige of, 117 
evidence bctoie, 346 
immunity of, 348 

indictment, hnding of, by 345—848 
pow i rs of J17 
» proceedings before, 346 

gruvcjatd, delivery of iidilreHS not pe rmittt«i b* Iiwfui authority in, 479 
* grounds of defence and exeuiptioim Irom eiiiniuat liability, d ih 
gunpowder, ininufaciun of, wnh intent to (omniit tclonj, 793 
placing, m building 777 
habitual i rmiiiinls, pnulsfament of, 415 
drunkards, 417 

Fine knry ('arriage Act, 1841, forgery of licence iinelcr, 76U 
hall maiks on plate, oltcru •■a eonuecti ti with, 7a8 
hatLxmriiig thiovis, 515 
hard liboin, iinprisoMim nt willi tIO 
liny, attempt to sot hro to, 773 
ett , tun at to burn, 791 
bearing tn rawer 4, 363 

of an imiii. troeiit the ,l6i 
hearsay e i uicui o 193 
heiress, alKlat.tioii t'f, 619 
High Court of Pailiament, 2b1 
higii seas, offeotes {leciihar to the, 623 
III iwn, 450—417 

adherence to the King's enemies 414 

alitnb, when guilty of, 461 < 

ambtisaodors, wlien guilty of, 461 

eonipassing the death of the King 451 

ibileroiit s|>«etes may lie joined in diffeicnt counts, 342 

evidence at trial for, 457 

indictment Cor, 464 

levying war against the 453 

limitation of tune tn, 4o8 

married woman's position, 467 

overt act, nature of, 451 

witnesses, number of, nveusaary to conviction, 458 
highivaya, iuMl«repair of, apfieul m casa of conviotion, 444 

• evidence of previous conviction in case of, 38S 
hiring, oontraot of, breach of, so as to endanger life, 664 

homMde, 670 

OxoniahlC, 587 
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OBIKINAL LAW AND PBOOBDDBB— 
homldd e ■ c— ft mcedL 
lOBtiBable, 686 

hop>D{nds, daatrnoUon vi, 781 
hoiiM alto dwelling housa 
defenoe of one a, 470 
notona demolition of 778 
Honae of Liwda, appeal to, 683 
honaebieakliig, 672—676 
honaea, betting, 648 

diaorderly, 641 
gaming, M& 
hue and cry, 800 

hnabacd, oonvicuon of, for recelring gooda atolen by wife 678 
larceny by, 684 
of defendut, cTidence of, 405 

^ praaomptioD aa to wife a aota bring done under ooecdon of, 244 

identification mark (motor car), forgery of, 7(>1 
idiot, oamal knowledge of, 613 
idiota etc , competency of, aa wltnesaea, 400 
rape of, 612 

Ignorance of law, as a defence, 236 
immunitj of jury, 375 
impartiality, cross-examination as to 334 
impeachment, 266 

importing counterfeit foreign gold or silver u»tu, M9 
gold oi silver coins, Olb 
imprisonment, false, G06 

of person nnder sixteen, 422 
with bard labour, 410 
without bard labour, 410 
ta oanurA, hearing m, 368 

inadverteoce a ilhout culpability, defence of 237 
iucapocitieii of pci non conTicteil of felony, 42‘J 
incest, 617 

incitement to murder, 595 
mutiny, 464 

incomplete document, forgery of, 722 
incorrigible rogue, costa in case of, 143 
indecency, gross, with a male petoon, 641 
indecent assault, 619 

exhibition, 637 
exposure, 637 
prints, procuniig of, 536 

sending by post, 639 
publication, ''<37 
indictable slanders, <09 
indictment, 329—351 

after verdict by coroner's ]ui \, 330 
allegations in, to b( {lositivc, 110 , 

amendment of, 844 

arable figures, whether allowable in, 340 
caption of, D'lture of, 348 
certificate of, forgbiy of, 736 
amrtioran, removal of indictment by, 349 
contents of, 834 

copy of, to be supplied to accused, 466 
dere<g In, when cured by verdict, 843 
defective averments in, 348 
demurrer, procedure by, 355 
double, not to be, 340 
drafting of, 345 

exception in enacting clause, when to be negatived m, 398* 
finding of, by a grand jory, 846 
fora of, necessary contents of indictment, 384 
specific allegations, 834 
In aasaulta on the King, 469 

attempts to obtain property, 703 
burglary, 669, 671 
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(CRIMINAL l^W AND PBOOBDUBB—orxtiMWul. 
tiuUotmmA^‘--wntimied 

lu case of habiUMd dniokard, 664 
oonoealmeDt of birth, Bit9 
co^splnMsy to defraud, 709 
false pretenoee, 69-i 
forgery, 762 

foi^ng order for payment of money, 722 

high treawm, 466 

larceny, 646 

manBlaaghter, 687 

murder, 687 

obooene libel, 688 

perjury, 49d 

purchaaa of gold or ailrer coins etc, 616 
recurtiig u goods, 677, 681 
robbeiy, hiiJ 

■cditiouH Jibel, 462 * 

setting lire to house with intent to defraud insurance company, 709 
stabbing cases, €01 
Hubomallon of perjury, 498 
' intent, necessity for setting out with certainty, Id7 
jomdor lu, 342 
lies, when, S3d 

money, how described in, 340 
motion to quash, 854 
nature of, 834 

partioutuas of mattera chaigod in, when given, 338 
place, why mentioned in, 347 

[irefernrig an, modes of formal accusation of enme, 329 

under Vexatious Indictmenta Act, 1859 J31 
presentation of, when the first step, 331 
* removal of, by eurrturran, 349 
requisites to, under Vexatious Indictments Aot, 185'i 331 

right of private person to picfer bill of, at common law, 331 
signature of, by foreman of grand jury, 347 
stay of proceedings, by noila proMaui, 860 
trial of, S'll—877 iS^ trial of iuiliotment 
▼eiihot to be given sepaiately on each count in, 343 
words essential in, in various enmes, 841 

the essence of the offence to be set out verbatim in, 339 
iiidutcment of pemonsto become sbaicholdeis, fiauduleut, 668 
indtii (mi nts to eonfcMston 334 
indiistiial srhool, detiution in, 422 
inebriate s home detenciun in, 417 
imbriatee, poiushmout of, 417 

infamous crime, a< cusutinn of, for purpose of c xtort on, 666 
infants, bttling with, 6i2 

oi iminal capacity of, 234 
invitation to, to borrow money, 662 

Information by mnstcr of Orown Cilice at instance of private person. 390 
er* e/fti m, 829 

in ciiminal cases, kimlsof, 329 
informer, wli > niui be, 242 * 

innkeepers, uflemis by 665 

Inland Revenue UutninisBtoncn, forgery of certiAcate of, 741 
inquest prefeotlon of, 601 

luquisltioa of coroner in case of treasure trove. 621 
trial on, S3U 

insanity, dafmee of, 241 

moffl, as a defence, 243 
TWilict of. 242. 373 
Inamunent. AkNb. what la, 712 
intent, a\erQ|iSBt of, as to, 234 

orimlBal. prMamption of. 88U 
definlthm of, 236 
in burglary, 671 

falM iffetences, 697 ^ 

. forgery, Ttd, 7bS 
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OBIMINAL LAW AND PROOIDOBB-HWiKiiitr^A 
iotant in laroeiijr, 8S9 

neoealt> for Mftdng out with oerUliity in Indlolniml, ttf 
proof of, tS4 

aeditiom*, definition of, 463 
intwromtortai not used in criminal eaaeo, 887 
iBtimicuition in trade dispntea, 666 
witnesHse, 498 

irregnior aotemnisatloa of marrUge, 635 

taeue, Uie general, 366 

jetty, injury to, 784 

Jeenita, ofiFencee by, 479 

joinder in liidlctmente, 342 

of separate treasons or separate misdemeanours in separaln oonnta, 843 
seTeral defendants, 342 
offences, S42 

^int owner, larceny by, 635 
Jamals of rarliament, spnrious copies of, 787 
judge, forgery of signature of, 737 
insults to, 502 

notes of, furnished to Court of Criminal Appeal, 438 
somuiing up of, 369 
judginciit, arrest of, 376 

by court, 375 
deheery of, 37b 
entry of, .177 

formal, uht n drawn ap, 877 
minute, of, 377 
of outlawry, 433 
respite of 376 
TafHtiou of, 877 
jndiclal nffiicrs, bribery of, 484 
jurisrlictiOD, Adiuiraltr, 273 

common law, 272 

in reojif < t ot crimes committed oat of England, 878 
plea to ihe, 356 

juror incapacitated, pnacdure in case of, 870 
objet tio'i of, to servo 362 

jury, coDTiclion bj, ot olTcnce of character diffoienl to charge, 871 
diiKhargc of, in c>>unii. of tiial, 370 
on disagreement, 374 
function of, ID prose cati(;ii for bbrl, 463 
giving the jirinoner in charge to, J62 
imniuiiity of, 376 
ot matrons, 376 
pettj, 3 Vj 
fetiromrnt <if, 371 

separatinn of, during adjonmment, 369 
aweanng the 362 

verdict of alteration of, by Court of Oriintnal Appeal, 438 
view by, 169 

justice, administration of, offences relating to 489 
justiciis of the peace, jurisdiction ot, 268 

i ustitiable homlcute, 686 

leeping a bouse for purposes of betting, wbat is, 660 
Kidnapping Act, 1872, offences under, 627 
King, adherence to the enemies of the, 464 
assaults ondhe, 458 

ezenijitmo of, from enmmal liability, 244 
compassing the death of, 431 
levying war against the. 462 

King's Beodi Divuion, erimituil jurisdiction of, 266 • _ , 

offences eommiued oat of England triable in, z89 
Kiifg's naval aervices, offences In connection with, prSteclion from, 760 
king's peace, j>ersoa murdered must be in, 671 
King s seals, forgery of, 736 
King’s service, cmbexzlement fay person In, 664 
King's ships, setting fire to, 773 
labour, haid, impr&mment with, 4l0 
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CEliriKAL LAW AND PROOXDURB—ocn/tnicMi 
land tel, foig>.iy of certihoate of redemptioa of, 748 
Land TtanHfcr Act, 187fi, fraudulent entry on iegtota>, 705 
* euppression of documeobi under, 706 

tareeuy, b^7—61^8 
aaportation, 680 
at cummon law, 638 
by bailee, 682 
clerk, 644 
hualMind, 634 
joiiu owner, 635 
liartner, 685 
public aennant, 646 
aeryant, 644 
statute, 636 
tenants, 638 
tuck, 633 
wife, Gil 

2 ho<u s in a< i lou not tbe subject of 611 
cunipound, meaning of, 627 
counts In indiclmrnt for, 648 
08 M-iitials of, 628 
cridctico in, 648 
indictment in, 646 
lost articlfs, finding, 630 
of aaimals/erte ntUura, 641 
coal fioin mines, 6'(8 
deeds, 637 

document of title to goorls, 649 
electricity, 644 
fixtures, 6’)9 
gas, 64 4 

guudu detivend by mistake, 636 

in ibe posseaslon of a, bailee, 635 
on, 638 
plants, 638 

Jiublit oinamruis eta, 638 
nroids, 643 
title deeds, 637 
ticcs, growing crops etc , 647 
▼aluable m < urity, 641 
watci, 643 
«ill, 643 
wreck etc, 640 

yarn, aitules of silk alpaca mohair etc , 644 
orders for restitution of stolen pio(>crty, 684 
prosecution for, barred by trial for false pietences, 601 
punishment tor, 627 
rereslmg of goods, 686, 686 
value of some sort essential to, 036 
venue in, 281,288, 648 
last word right to, 868 
legal aid b«foic Ck>urt of Appeal, 440 

under Toor Prisoners Defence AeL 1904 318 
whon |)rlsouer entitled to, under Poor Prisoncis Defenoe Act, 852 
letters, donuwding money by, with Uireata, 664 
levying war agatint the King, 462 
coastruotive, 453 
express, 453 
bbel, 669 

as to suooMSton to the Omwn, 464 
blss>>UeflB0Oa, 531 

Va^wtioB of jury tn pruaecutions for, 463 
in newspaxiots, prosemations for, 468 
obscene, iadlot'uout <a, 538 
im admioistnsuon of justice, 463 
ambasNadon, 628 
Constitutiasi, 463 
, seditious, 461 
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CBIMINAL LAW AND TKOGKDURR—^niitHtud. 
libel HIM? 

•tetatoi7, 460 
threat to publish, 668 
libiary, injurj to articlna m, 787 
hoence, marriage, forgery of, 74H 

of iwwnbrokor, leyocation of, for fraud, C84 
to M at large, 416 

under Esploaiyes Act, 1876, forger; of, 7Ci 

London Hackne; Carriage Act, 1843, forgery of, 760 
lightening Kings gold oi silrer coin, 616 
lighthouse authoriu, disobcdlrace to order of, 66C 
lights, misleading, failure to extinguish, 560 
limitation of time in case of treason, 456 

under Merchandise Marks Act, 18S7 569 
periods of, 294 

limits of ciimiiial jurisdiction, 271 
loan, obtaining by false pretences, 697 
local description, whui requited in indictment, 337 
limits of warrant, SOS 
locality of a crime, 280 

laoiidon County Couucil stock, making out false certiSeate of 767 
lost articles, finding, when Lirceiiy, 630 
lotteries, 647 

lunatic, criminal, Mnnitting esuijie of, 610 

power of Court of Crimiiiil Appeal to order detention of apiiollant, as 436 
machinery, iiijuiv to, 781 

riotous demolition of, 778 
maim, woui^ding with intent to, 600 
maiming cattle, 788 
mainteiianct, 499 
** making a market," 662 

oonnterfi it coins (gold and silvci) 614 
LopfioT coma, 618 
foreign copper coiqu 619 

gold and silver coin, 618 

instruments for forgery of Exchequer bills etc,, 731 
malice, 763 

afOrel nought, implied, 672 
eyideuoe of, in murder cases, 588 
exprem, 572 

mabcious damage to amount exct'cding A& 791 
property, 768 

venue in, 792 

magistrates, briljory of, 484 
insulta to, 603 
manslaughter, 580 

contributory negligcme as a defence m, 686 
death caused through negligence, when, 686 
from fright, 672 

drunkenness, 681 * 

dying declarat ions, 689 
cTidence in, ->83 
indictment in, 687 > 

killing in cunmc of lawful game, 683 
of ehild by overlaying, 626 
prize fights, 682 
punishment, 692 
stmtnlea m anger, 581 
sudden quarrsl, 681 
■nan trapa, setting, 605 

manufacture, goods in course of, damage to, 780 
mariners, misconduct of, 658 
mark Odentific^ion erf motor car), forgery erf, 761 
miurks of public derwrtment, mmauphoation 618 
on plate, ofmees connected with, 768 
(trade), forgery of, 769 

Marriage Act, 1898, failure to oomplj with, 686 
mamage, entry of false statement on regis^, U# 
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CRIMINAL LAW AND PROOBOVRE—/wnfiniMii 
mAiTiAge, f«Is^ (Icdarations, notice, nr certificate, 536 
irregular aolemniutkm of, 635 
• Ilf rnoe, forgery of, 748 

nflnncea relating to, 632 

married «v oman, position of, aa regards treason, 457 
Master hi iMuncy, forgery ^ seal or signature of, 7t9 

of ship, confinement etc of, an act of pinu t, ~>2B 
the Crown OfiSce, Information by, 8-iO 
responsibility of, for acts done by w rvanis, ^38 
rii itiimonial residence, definition of, 584 
ni<i( rnns, jury of, 878 

iiii>dieal exuniination of prisoner, when an assanlt, 607 
meetings, religious, distnrltance of, 47M 

within a Riile of W« stminiter Hall, 470 
mrmbors of Parliament, exemption of, fioin cnminal liabilitT, 345 
inotiaecs, demandiTig inoney witli, 004 
mriM rro, constitiiints f»f, -5 44 

Merrbandtse Marks Ait, liability of master and sorrunt nnder, 569 

oCrnres under, 500 

men hunt s< anicn's fuml, forgery of dm nniruta to obtain relief fiom 768 

Mi reliant htipping Act, 1891, forgery of dof>iiiaonts mentioned in, 752 

Men hunt Htiippmg Acts, venue, TiOl 

nirn bant sliipjiing, otfeneos relating to 556 

mill pond, injury to, 78 » 

mines, injury to, 788 

iniiimtf rial oiTtcers, bribery of, 4S4 

intnislim of the Crown, bribf ry of, 484 

minors, betting with, 652 

mint, conveying eoiuing tools out of the, 520 

minute of judgiiient 177 

niiHapplicfition of niaiks of public departinont, 513 
miHitiipiopriiWion by direi tors, ii55 

fai tors and agents, 667 
• trustee, 056 

of aiiniiitus etc under Municip il Corporations Act, 1882 665 
property iritru-sted, 658 
miscarriage, procuring, 590 
niiM oiidiiet of manners, 5o8 
misduitieanour, admiKston of fiiets in, 886 

arrest without warrant in case of 298, 299 

chaigt of didereiit misdi ineanoum gives nse to election, when, 342 
loiint fi r, not to lie joined with count for treason or felony, 342 
d< ti iidant not caikd npou in, 875 
d< fluition of, 240 

felooy and treason, jioints of difference* between, 246 
misDomcr, amendment of imlii tmeut in cases of, 844 
misptision, 261 
of felony, 605 
treason, 603 

missing worti competition, 647 
mistake, ns a dcfenct, 246 
money, how dcsciitiml In iiubctment, 340 
nioni v-lender, mdocement to borrow by 704 « 

munumeuts in church etc , injury to, 787 
moral insanity, as a deft nec, 242 
morality, offences against, t>37 
motion m arrest of judgment, 455, 875 
to quash ludu inicnt, 854 
motive, ilcfin'tion of 216 

Motoi Car Act, 1901, forgery of ideutitieation mark, 761 

ulimieijial Cotpotationa Act, 1882, forgery of nommation paper oiider, 768 

miinl<^8u'd 

agreement to rummit saieide 578 > 

attempts to,*693 

cbild, when subject of, 671 

enmpulMon 1^ force to do act resulting in death, 673 
cmtspiraov to, 696 
death, acceU-rat’un of 671 
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ntiniBr— ^oKltmasd 

dcatb, ftfter » jear and a day, £71 
duels, perBons concerned in, when gmllijr uf, £7S 
djtng declarstionB, 58t 
evlduioe In, 688 

exeoation of onminnl, when murder, S76 

Improper treatment of wonuds, effect of, £7i 

incitement to, £96 

Indictment in, 687 

killing anulhcr at his leqneat, 67*1 

to save on n life, 67*1 
hailiffs cxecnting civil proccas, 57.1 
by oibcer, when, 676 

gamekeeper entitled to arrest poaohe r« 171 
in oourar of (onimiiUiion of felony, 67‘i 
uirrection, a hen, 677 
pursuance of common design, 679 
mtiubtr of prvsm gang oTS 
one perbun with inunt to kill another, 573 
private (icrvon assisting oftner of justice, 673 
King’s pesce, person mmdered must be in, 671 
malice aforethought, B7Z 
plea of pregnancy, 192 
preaumption in case of, 67(1 

provocation, effect of, in reducing to uiansluughtcr, 676 
refusal to submit to operation, 57SI 
remedies, neglect to use, 67S 
rescue in cases of, 611 
similar muidcrs, evident c <>f, isS 
statements hv deceased 6ti I 
sudden quarrels whe n, 678 
threats to murder, 696 
niuseuiu, iiijurj to articles in, 787 
mute hv \isitation of Qod, 311 
of malice, 16J 
mutiny, incitement to, 464 
naval couits, 271 

nuvy, forge y of certificate of service in, 7 >0 
ncc( salts IS a justituation foi enroe, as to 241 
negicct of children, t>22 

duty by public ofBccr 486 
to provide food for chiKIn n, 623 
negligence, contributory, id niausiaughtci cmsih 586 
deatlis due to 682 

new trial Court of Criminal Ap{Mal lias no powi r to m ici, 438 
neuspaper, articles in, as incitcmenls to iiiuidut, 695 
coupons for guc>8i>iTig winiici, 6.10 
prosei iitiou for libels in, 4(i i 
publication of seditious matter by, 151 
night, being found armed by, 674 

meaning of, for purposes of burglar}, 668 
luillti jmuegui, sUy of procoei'ingB on ind.i tineiit 1 y, 360 
noniiuation paper umler BaUot Act, 18/2, forgery of, 762 

Municipal C'urpoiatious Act, 1882, foigrn of, 763 
notes of judge furnished to Court of Criminal Apjieal, 428 
notice of appeal, 437 

to produ^ document in possession of defendant 390 
notification of &idence to police, 416 

noxioos thing, procuring with intent to procure aboition, 196 
nmsenre, order for abatement of, 412 
oath, adsiinistcnag for eedltious pnrpoees, 466 
without aatnority, 466 

admnustration of, by justice, where no Jurisdietioa, 497 
making ot false promissory oath Is not perjury, 411 
taking false, m ptooaedlng not judiclsl, 407 

to commit treeson, musder or Many, administering or Uking 46# 
oaths, anlawfol, 466 
obadienoe to apthonty as a defence, 248 
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CBIMIN^D LAW AVD PBOOBDUBE—AmtiwMii. 
obieet of piinl«hta<*Dt, 435 
obut«ntira of trovemmeat nurki, 618 
obativctlon of (leif^man, 478 
peace officer, 505 
■enri-’e on maater of nhip, 660 
“ obtaining " In falne pretencea, 596 
obtaining pro(iertj by fraud, 688 
offencu a^nst Church of England, 6Si 

decency and morality, '>37 
OoTernment, 450 
property, 627—79S 
public order, 510—*>70 
tranquillity, 4n0 
religion, 6-iO 
the peiaon, 670— Gi7 
women and girN, 611 
by and in respi c t of public ofbem 430 
innkcopi ru, 665 

relating to burial and cremation, 5'J 
foreign nationn, 526 
, marriage, 532 

merchant shipping, 656 
prisons, 607 
public 111 alth etc , 654 
trade, 6u2 

under Oiimmul laiw Amendment Act, 1885 614 

" offensive weapons,'* meaning of, in ('iistnins Consolidaiion Act, 1876 623 
officer killing by, whm resisted, 676 
of justice, killing, 673 

King, taking rownrd by, 432 
public, couiniunuaiion itf infoiinaiioii bj, 481 
Official bccrc(|s Act, 1889, oSencis under, 4hU 
disclosure of, 480 

ogus of proof, in defence of insanitv J43 
openiug case for the pioicr utioii, ili'l 

operation, refusal to 'lubintt to, docs uot Icshcii rc«ponsibili y of asstilanf, 672 
oppression, 46J 

Older of proceedings at trial, 862 

where more than one defendant, 363 
for abatonu nt of nntsant e, 413 

conditional discliari.o of piison convicted, 413 
delivery or transfer of griods forgi r> of, 7t'> 
payment of luonev, forgi ry of, 713 
restitutu'u of property obtained by false pretences, 701 
stolen piopcity, 684 

suspension of opeiatiun of, 437 

ordeis, spurious i optes of, 738 
ore, larceny of, 538 
outlawry, 441 
overlaying child, 626 
overseer, neglect of duty by, 487 
overt act, definition of, 333 

in case of conspiracv to defraud, 710 
high treason, 451 
treason felony, 458 
natora of, 451 

oyer and terminer, oommueion of, 267 
Pacific islandeia, decoying. 537 
panel, the, 859 
panic, causing a, 501 

paper of CommimkHicra of Inlaud Bevenne, imitation of. 748 
pi*ms'ed for Exchequer bills etc., purchase of, 733 
paidon by Act of Parliament, 444 
plea of, 855 

jmda the Chceai bcol, 444 
parish comtable, wbo bound to serve as, 487 
Parliament, High Ooturt of, 965 

members of, exemptiou of, from-eiimlnal liablhty, 945 
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CB1MINAL LAW AND rBOOBDUBB— 

Parliament, privilege of, 46S 

•panooB eo^es of joamab of, 787 
parllainentBi 7 votere, n^leot oi overseen to make oatf 487 
particulars of matters charged in Indictment, when given, 888 
partner, larceny by, 638 

pawnbroker, oraer upon, for restitution of stolcu {^kkIs, 686 
revocation of licence of, for fraud, b84 
paymaster general, forgery of ocrtihcate etc of, 744 
peace, bneadi of the, 468 

oSiccr, refusal to assbt, 506 

rebi'^tanoe to or obstruction of, 605 
recognisances to keep the, 412 
penal action, compounding, DU4 
pedigree, fraudulent fabilieutiun of, 706 
peeis, trial of, for treason, felony etc , 270 
penal servitude, 402 
• pension, forgmes in relation to, 750 

forging name of officer eU entitled to^ 751 
pcisiuiutiun to obtain, 707 
uttering false affidavit to obtain, 7 lO 
peremptorj i halltuges, 860 
perjury, 420 

essentiab of, 4'>1 
evidence in, 494 

direction by judge as to pioHecutlnn f^r, 406 
indictment for, (oiilcnts ut, 493 
sulfomation of, 497 

l>eihon in anlhorit\ (ccinf(*<wioiis), meaning uf, 394 
p< isonation 701* - Tiis 
of annnilaiit, 7i)6 
shurcbi Ider, 706 
stockholder 7l)6 

to obtain pension, prise-money etc , 707 
projierty, 707 

|>ersoDS under sixteen, puriMhmenl of, 421 
jietitinning, tumultuous, 47U 
jielty jury, 3 /I 

Ph irinui V A( t, 18(i*t, making f.ihe entry in n glnter kept under, 744 
pfaTsical coercion, i-s a defem e, 243 

fiiricv by statute, when {iiinihliable in hnglioli cuuil, 624 
forcibly lioardiitg ship, 526 
lion far a (< lony, 523 
jure 521 

junwliction lu, 524 
uicietcr, confinenii iit of, 528 
slave trade, engsgiiig in, 626 
trading etc with pirate, 525 

under colour of coniiaishiou fioin foreign ‘ttale, 828 
pirate, bring ng mevsnges fnitn, 525 

corrup'ion Ui tuiii, '125 , 

master or scaniitn turning, 525 
trading sith 52) 

' place,*’ what is a (lx.ttin^i 549 
plants, dcstrui tion of, 762* 
larceny of, 638 

pbte, ball marks on, offences connected with, 768 
plea of autrefint emvM and of autr*\foi$ aogiat, 856 
jiardo*, 45S 
prccii nicy, 592 
to the jurisdiction, 356 
pleading over, 388 
pleas, 855 

spct lal, t/I 

poison, adminbienng, Vi3 

adminuitTatioo of, so as to endanger life, 002 
attempts to administer, 894 
police supervision, 414 
policeman, embezxlemcnl hf, 654 
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CBIMIKAL TJLW AND PROOXDDBE— 

S aDs, L}inllenge« to the, 360 
oor f'rjsoners Defence Act, prorinions of, 862 
port, injury to, 784 • 

poH^( Hiion in cane of reoelTtng stolen goods, G78 

of stolen goods in absence of reaeonsble explanation, presumption 
681 

l>o8t office offences, venae In, 288 

receiving goods stolen from, b84 
servants, neglect of duty bv, ibS 
stealing from, 644 

sending indecent prints etc by |KHt, >83 
pound breach, 612 

[lower of atlonioy for transfen uus of stock, lurgtry of, 755 
frauiliili at abuse of, 6*i7 
pregnancy, plea of, 
pujndice, dismissal without, 8>7 

pnbminary exam nation before justices, 311 —328 * 

bail, 821 

commitment for tiial, 320 

costs, 32S 

lU [Mihitifjns, 127 

fliM hai g( of accused H20 

bearing, 311 

places of trial, 326 

remand, 319 

presentments bv giand jury, 147 
prui gang, killing mcniUr of, *>74 
presumption in rases of muidcr 'STO 
• of enniinal intr nl, tsO 

piesuinptious, elossiRi ation of, ISo 
in bigamv, > i I 

pictoneus, falst', 692 —701 aVc f rise piet# tn cs 

picsentive d^tnlion, 415 

•v {irUon treatnulit ot [arsons uudcigoing, 417 

piev lous convietl m, charging, !71 

puiiisiinunC utter, 411 

convutioDs evidence of, in leciiviog stolon gooils, 688 
priest of Church of boglaod, refusal of, to conform to Book of Common Prayer, 
642 

ptincipols and aeccssoncs, 247 

la the flrst di grcc, 248 

w'Coiid dcgiec, 2 lO 

piiiieiplos (l(ti I mill lag amount of puiiibhment 43' 

piiitUrs, Clown, [lariiamentary, documeuts fU>clj bearing name of, 783 
[11 Hon breach, 607 

by vagrant, 508 
escajie fi oin, 608 

aiding, 610 

necessity of spciifving in warrant of commitment to await trial, 322 
ulTenccs relatnn, to, 607 

treatment of prnoa undergoing preventive detention 417 
Prism CommissionerH, su|icrviMUit of, 420 
priMincr of war aiding escape of, 610 • 

when entitled to legal ud, undcir Poor Prisoners Dcfcuic Act, 463 
privil 'gc of Pailiament, 4f>2 

f rivik.'oit persons, 244 
rlvy Cowscillors, bribery of, 484 
priae-fight, 470. 682 

di. itb in, when manslaughter, 682 
pnae-monev, forging name of officer etc., entitlial to, 751 
, persoDHtion to obtain, 707 

piohatti strar, foigerv of signature of, 738 
probation offi er sii|.iei vision of, 426 

FrobaHoa ot liffcsders Act 1907, fecognuumces under, 418 
proceed,w|^ before pica 361 
Qj'ocesscs fd ooiut, forgety of. 735 
proelamatioii, spunoos oopies of, 738 
nnder Riot Act, 473 ' 
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OBIMfNAlt I^W AHO PBOaBDUBB»«Mi«nM«l. 
prooaTmtUui, 642 

drawing biU of «xahftn|ro by, 797 
proeaiement to comndt a fduny, 954 
proeoring, 614 
abortion 696 

praduetiou of dooaoianta neconaxj to dotarmloatlon of oaae by Ooart of Cittninai 
Ap|.>eal, 438 
proof, harden of, 377 

of wrjnu ialtct\, 878 
promissory note, forgers of, 719 
proptmslties, OTldence of, H80 
property, msiicioos damage to 768 

meaning of, in i^aroeny Act, 1861 681 

ubtaming, by fiiuid, bNH 
of conrut, administration of, 429 

stolen, «,•« rLuciving of stolen goods and restitution of stolen property, 
681 

une of vio'cnce In dt fence of 009 
prosecution, time uf uinimi nmmeut of, 295 
prosecutoi, t hara' <ci of oTtdcucc as to, 3K3 

menniugof aa to, SJ'l • 

protection fiom King b n if il serrlire, offoiiciw in oonnertim nith, 750 
prorisions, unw holcsonie ba'e of 554 

provocation, eifert of, m rcilucing ninidor to luaualaugbtar, 576 
gestures as, 677 

public, admission of, to in'll, 362 

bodies buberv of ineudHm of 484 
“publn Isirly,’ meaning of term 4M 
public buildings, riotous demolition of, 778 
diKiinu tils, definition of, i'H 
proof of, 392 

hralth etc, otf< tic«s relating to, 554 
oflice, refuNol to sem m, 436 
sale of, 48ti 

officer, bn ai h of treat by, 485 
brilafT of, 484 
neglect of duty, 4S6 

oRicers, ofi<n<ca by and in respect of, 460 
ornamtnts, laicen> of, M't 
servant, larceny by, t>44 
worship diBturbauoe of, 477 
piibll' dioii, Indecent, 587 
punishment after prcvioos conviction, 411 
dt finition of 288 


detention tn Horsial Institution, 418 
discretion of court as to, 425 
disqualiticuitioos following oq oonvicUon, 428 
tn ^neral, 409 

matters to lie oonstderod in fixing, 427 
object of, 426 
of death, 409 
dcfiortal ion, 418 
fine, 412 

habitual criminal^ 416 
drunkards, 417 
outlaWTv, 481 
* pen'll aerritodc, 409 


persons under sixtocn, 421 
police supervision, 414 
preventive detention 416 
reoDgnisances to keep the peace, 419 
epecial olassea of ofletnlera, 416 
wbipping, 411 
yoatnfnl offender, 418, 4X8 
principle determining amount of, 426 
potting In fear, 661 
qnarrcl, klllmg in antklen, 681 
quarter sessRi^ jotiadiotion of, 968 


( 89 > 



Ihdkz. 


OBIUINAL LAW AND PROCBDOBB>-<<rMi<t«Md. 
qnMLing the axnj, 860 
quay, injnry to, 7B4 
rM.e,'cntrj for, in wrong name, 697 
railway, Injnriea ta 78C 

pasaengm, endangering, 666 

ticket, not an acquittance or receipt lor money, 736 

rape, 611 

accusation of, for pnrposes of extortion, 666 
condonation in, 613 
consent in, 613 

conrlction of other offinces on indictment for, 614 
croM examination in, <>I) 

eridence of general bad character in cases of, 384 
of idiot, 612 

rates, roscnlng goods lawfully distrained for, 613 
retjellion, joining in, how far high treason, 464 
rebels, distinguisiml from enemies, 464 
rebutt ng endence at trial, 368 
leccipi, < learaiicc of friendly society not a, 723 
distlngaishcd from authority to pay, 725 
fotgcry of, 719, 725 
spent, altciatlon of, 719 
rocelwr of stolen gooils, 676 
wrw k, 640 

reociring goods stolen from Post Office, 684 
property stolen abroad, bRO 
stolen goods, b7(t 

evidence in, 681 
indictmont in, 677, 681 
nature of, b7'i 

pawnbroker b licence, revocation of, 6R4 
puascseion in, 678 

of stolen guisls in absence of reasonibla 
exp] inatiun, 68l 
venue in, 272, 2R8, b81 
reeoguibnnces by person under sixteen, 426 
catreatment of, 413 
false acknowledgment of, 739 
forfeiture of, 414 
form of, R2l 
of IhiiI, 321 

witness to appear at trial, 321 
taken, how, 321 
to appear and proseento, 321 
keep the peace, 412 

prosecute (under Vexations Indictments Act, 1869) 830, 322 
transinibuon to officer of court of trial, 321 
under Probation of Offenders Act) 1907 418 

reconddenug verdict, 373 
records, falsely certifying copy of, 737 
forgery of, 736 
lari eny of, 643 
what iniludcil in term, 785 
recurrence of offence, how guarded against, 426 
reiiemption of land tax, foigery of certidcate of, 748 
rednctioq of sentences by C^uit of rnminal Appeal, 43S 
refonnatory school, di tention in, 422 
refosal to assist pence officer, 606 
regtstA of births etc , destnictioa etc of, 741 

mamnges, entry of false statement on, 686 
^ips, forgery of dooaments connected with, 752 
*mvtatloners' Company, making false entry in etc., 749 
ander Pbnrmaoy Act, 1862, making false entry tn, 743 
^ Infde Uarks Act, 1905, making false entry in ate, 743 
Kgistiwr Court of Criminal Appeal, dntiea (ff, 441 
^ mamages, offences by, 6S6 

''^'^stration of marriage noil and Totd hy Mamage Act, ISM 5M 
^ ivtry o' d|^s, forgery of dooaments under Acta £m, 740 
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OKIMIKAIi LAW AND PBOOBDDBB-^waKitMHL 
ref^tfng, 462 

r^nlAtioQA, Bpnnoiu eopies of, 7S8 * 

reiKniog lOTereigns, exemption of, from oilminal Uxlnhl^, SIA 
relMTing oflflcer, netclect or dat j by, 487 • 

religion, offenoes egainet, 5S0 

Mctltioas attaeke on tba eeiabltiihed, All 
religiooa meetings, distorbance ot, 478 

order, admittance of perMn as member of, 470 
remand, 319 

report of registrar as to assigning l^al aid to appellant, 442 
reaene, 611 

reservoirs, injury to, 784 
residence, matrimonial, meaning of, 634 
resisting peace officer, 603 
respite of judgment, S7a 

• restitntiun of lauds forcibly entered on or detained, 477 
projierty obt^ned by false pretences, 701 
stolen property, urclera for, 449, 684 
pawned, 688 

valu iblt, stvunty, 686 
wnt of, 

letireiiicnt of jun, 3Td 

••letn'al,' ditcution in, 418 

revenue officers, offences by, 489 

mctiling of prjpcitv olitalnrd by falsi* [iretenoes, 701 

gocHlti obtained by fraud not amounting lo Inreenv, 688 
sU)lei| projierty ou coiivic tiou, 685, 68i, 

rewards, 445 

pasnieut of, Ui those octise in apjuclicnsion uf olloudcrs, 449 
not, 471 

suppression of 47J 
Riot Act, provisions of, 473 
rioters, arrest of, 474 
notons behaviour at a biinat, 479 

demolition of buddings, 473, 777 
prevention of loading etc* of a ship, 478 
robbery, 6 il 

ass mil with intention of, 668 
by armed person, 663 
indictment in, 662 
wbijipin), in cuise of, 663 
rout, 471 

Sarrament, depraving the, 632 
sacrilege, 675 

aile of commission in army etc, 486 
goods with forged marks, 667 
office, 486 , 

un whole some proTisions, 654 

Sale of FckkI and Drugs Act, 1875, forgery of iwarfanly for purjioscs ot, 760 
8alva{,c forgery of documents etc,, in case of, 660 
sanity, trial of issue as to, 9 >4 

scale of costs, regulation of^bv Secretary of BtaU, 446 
school, reformatory or industrial, detention in, 424 
scrip receipt a ben a receipt, 726 
sea-Sshery nilii or, forgery of signature of, 754 
sea-wall, Inju^ to, 784 
seal &sherits, #Sl 

seal of Commissioner of Oaths, forgery of, 739 
court of record, forgery of, 746 
office of Master In Lunary-, forgery of, 739 
Probate, Divorce and Admiralty Divi^n, fmgeiy of, 738 , 
public document or oompany, forgery of, 747 
Public Becord Offiem, forgery of, 737 
regi<iter office or burial bom^ forgery of, 738 * 

to municfpal bye-laws, forgery of, 740 
•eals ot King, foigery of, 736 

seaman, false statmnent of master as to wages and effects of, 887 
forgtrv of document relating to deposit in bank, 783 *f 
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OB1M1VAL LA.W AND PBOOROUBE-cMftRKAi. 
ftcaima, leaTiri'^' oa shore, '>'>6 
^ miwouiluct of, A68 
, oi apprentice, leading behind, 278 
■earoh waiiant for«fcraHle cleUuncd fur iramoral purposes 54? 

wuii<ints, aa to, 110 
marc li nn prtsoiicrg, as to, 109 

secoiKl iry evidence of documenta not capable of nirvluctlon, 892 
dec ’(tarj of dime, reference to f'ourt of Criminal Ap|H. d bj, 443 
regulation of scale of costs bv, tl7 
sc I iirity fur good behaviour of jonthful pc rson, 424 
scciition, 450 

seditious attacks on the establibhcni religion, 531 
UJiispiracy, 4(il 
inltntion, delinition of, 4GJ 
libel, 451 

mattoi, public at lou of, by newspiper, 462 
purpiiMS, idiiiiniHliering an oath for, 455 
neduetTbn of wurnnn, conspii icj foi, '>43 
self (it feiic c ns a ilcfinc'e in uss luli case's, 60? 
senteiKC, app'd against, 4 V> 

cumputatiun of, on clisniissnl of a} [>c d, 411 
rciliictioii of, bv ( ourt of Criium il Apped, 433 
sentences on scvcial cliurgvs, 411 
SI rvant, who is a, 4i51 
serNnuts, cb uctisc nipiit of, GOR 

folsific ntlon of accounts bv, 666 
line ny by, 541 

ii<i,Uct to proviilc, fixvl etc for bJl 
re>[iansibility of inastc.r for arts of, J?4 
service, contiiitt lor, bit ii ti of, so to c ucJaiigii life, ^C1 
sotting lilt IcLcixps, 774 

vigitatiU piotluce, 774 
Hcgrc latun 111 (tialli ng»H, lb I 
sbaie ctititicjiie cii^i iving 7»7 

sh iroholdeni, fiaudulciit iiulureioc nt uf persons to become, 601 
pcisonalion of, 706 

shiiros, iiisottion of false nuiiilicr of, in cxmtrac t of sole etc , 7^8 
sheriff, neglect of duly by, 487 
taking reward bj, 4K2 

ship, altoiiiig signals with int lit to endanger 7'tO 

coiiHiic rueiit cU of niast4.r of, an ac t of pii scj, 525 
clainaging, witli inUnt to destroy, 7'*U 
end in^c tiu^, f>*i8 


engage d 'D prevention of suiuggliiig, sbcKiting at, 522 
foigi ly ul documents connected airh registei, 752 
tu distress, assuiiit on person i iideavnuriug to sate, 554 
eh stroi ing, 7**0 

pievi^ntiemof [arson endeavouring to save life, 559 
master of, obstiucuon of service on, 5R0 
rioUms prevention of loading etc of, 473 
setting Urc to, with iuUnt to niuid(,r, >94 
iiiistaworthT, sending to sea 5'i9 t 

use of certilicate of registry not legally granted, 657 
shipping docameiita, fraud tii relation to, 667 
nffenoei relating to m<i 
ships, Injuries to,*^R*) 

shoot, attempts to, with intuit to comm l murder, 694 
abooti g at ship etc, uigageii in [nxeuition of smuggling, 522 
shop, meaning of, 672 

shorthand notes at trial where appeal lies, 442 

gg^smuggliug vessels, 522 

j ation of, with intent to endiwigat ship, 790 

"“"ounterfeit, 61to 

mnflmtT-m *„dl0tabl«, ShU 
rcglstra 


• <>* vetscb engaged In, 527 

Aet, |8J4, fsMrgerjr of certiAoateltf valuatloa andtr,^60 
m |>ersims aa, 526 
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■mugging, 623 

proc-oruig fienons to aaaemblo tor, fiAi 
■ocieties, unlaw tali 466 
■odomjr, 640 

nidier, onminal responaibillty of, 488 
solemnisation of marriage, irregular, 535 
■Diluting to sodomy, 540 

solicitor, person oonTirti*d of barratry practising as 499 
Borcerr, pretence to exorciae, 703 
Sovereign, offences against, 450 

special cummiBsioner, reference of questions by Couit of Cripilnal Afibcal to. 4S9 
pleas, 465 
tribunal^ 270 
verdict 371, 373. 374 
V in case of iti<i.inity, 242 

speei lies on the farts at piclmilnary examination 317 
‘ spot " Loni}>ctitionH in ncwspajicni, M7 
Bpiing guns s( tting, 605 

spurious copies of Uo\cmniFQi dorumenth, 738 
stabbing cases mdu tiiirnt in 60 ] * 

stami), mtuiiing of, lu bUunii UuMcs Manageinont Act. 1891 747 

standing mute, 353 

statenieuls b-y diceaseil, when evulrmc, in inurdtr and manslaughter oases, 691 
defendant tiefore examining jusiKes, 499 
made by authority of prisoner, admissibility of, 397 
hn presence of utcused, adnnssiltllity of, 398 
of acrmicd at ;treliiiiiuary examination how taken, 316 
Stationtrs Company, icgmt« > of, making false entry in etc , 7J3 
btationery Oflae, spi.rions copies of documents of, 749 
Blatnes injury to 787 

St ituu effu t of a nc , on acts not onginallj unlawful, 237 
suniiturj d eJaratfon, ni iking a false, 406 
hUh 4 64 

stealing from the (k r«on, 664 
in dwelling house, l>7 ■ 

steam engine etc , notous dciiioMhin < f 778 
stock (iiiihcatc engraving 7e<» 
block }■ Jchaiige comlMiicil lociH '<6 1 

liondiiu ( ouiiiy Counc il, making out false cerURente of 757 
transfer of foiger^ of, 734 
stoci bold'I, iienumation of, 706 

stoicn gouils, com|>en^a•l(ln to Innoeinl purrhaser of, 088 
recciving, iiTfe 

property, eornifil taking of rewardn for restoration of, 
orders for rceiitutioii of, 44'* 

sqsiiensioii of oiierutiuu of, 437 
stores. Ills Majesty's, having ]ioHs>!sstoD of (stol»n^, 513 
straying animals, 512 

street Ixtting, 3 >i * 

Struggles in angr r killing in, 681 
sutMiruation, evidence nf JSO 
of pi r.iiry, 497* 

ludictineni in cane of 498 

tuhptetui »d Mtftrandutii servlet of d« fend ml with, 388 
dxces ttrMM service of difendaiit witfa,B88 
suctessinn to Csown, iiLtl as to, 4*14 
suicide 302 

agiiement to cmmmft. 573 
attempt to commit 59 4 
suing ambassadors etc, 5J8 
summing up caac i>t cminscl for prosccotiom 868 
of judge, 169 • 

summons debuitio i of 290 

Bundav, bou<ies usni fot public enterUOnment on 644 
supervision of poiicv> 414 

Frivon Commissiemen, 4^ 
fprobation oibc%r, 426 

sureties (bail), contract to indemnify, illrgality of, 823 
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ratetiM (bail), powers and duties of, 323 
* who may be, 326 

siApenainD of sentences on Of^Mal, 438 
swearing the jury, 362 
tdegranis, forgery of, 762 
teleginpb, injuries to, 787 
tenidt, larceny by, 649 

tpMilorial waters, crimes comniUtod within, os to, 276 
t)ifffc>bote, 603 
threat, as a defence, 248 
eitortion l}y, 664 
to burp huuMc etc, 7**l 
dam igc property, 791 
miinJet, 60(> 
pnblish libt I C68 
token, f<dae, nsc of, (>00 
Loll b<w, deatru< turn of, 786 
tnulc combinations, 664 

description, false, 667, 769 
dlspiitbs, 66 4 

mai ks. forgery of, 666 769 
offences relating to, %2 
unions, 664 

frode Maiks Act, 1006, makinr false entry in register nmler, 743 
transfi r of stock, forgtry of, 764 

tmnstcienoe of pilsoner from prison to llomtal mstitut*<jn, 419 
travellers, refusal of innkeeper to receive, 660 
travel He and reversal of outlawry, 4 12 
tieaenn tSIre aUo high treason 
arrest in (jism ot, 29(» 
bail in edbu of, 824 

count for, not to lie joined with cxmnt for niisdcinr’anonr 412 
* evidf noo of wife In, 406 

felony and tnisiJiuKniioiir, points of diffcrcuce lit.twccu, 246 
bigii, 460—467 •Sestftfehigb tiiasoii 
inisprisinn of, 603 

no accessories in, 456 “ 

overt acts, must lie piovecl by, 436 
two witnes'ics ni c essary to conviction for, 4 i6 
venue in, 38 4 
treason felony, 4 37 

cliffeic ut ep»( les may be joined m dilTt rent counts, 343 
treasure trove, conccalnuiit of 331 

taking of, not larceny, 640 
what IS, 621 

Treasury bill, forgery of, 731 

making Instruments for, 731 
purchase of paper piuvided fur, 732 
trees, destruction of, 782 
laiccnv of, <>37 
trial, adjournment of, 369 

admission of public to, 362 
appearance, )31 
ar^guiDciit 458 

at bar, on mmovai by ewrfitfnrt*i, 360 
di8(;b'*>'8B course of, 370 

eramination at, 363 
exUnaion of children from, 868 
I general umiim, 338 
hearlag, tllie, 362 


uduon in arrest of jndgmeat, 355 
to ouash indictment, 164 • 

<nop^appoarSaoe of defendant, prooee^lings on, 351 
of iPcuotmunt, 361—377 
order .of prooa^ings at. 362 


order,of prooaedings at., 369 

wheio more tlian one defendant 368 
petl^gsry 369 * » 

pUcc 'determination of, by Justices, 326 
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tnal. pleadiog OTer« 888 * 

plcM, 3S5 

pastponement of, application for, 368 
proceedings before plea, 'Utl 
tebatting evidence at. H (>8 
sanity, wsne as to, 36i 
tnbniials, special, 270 
tnok, larceny by, i>33 
triers, the, 360 

Truck Act, offences under, 566 
trustee, meaning of, in Larrcny Act, 656 
misappropriation by, 6 u(> 
tnninitunus petitioning, 470 
turnpike destmetion of, 786 ,, 

nndertaking for payment of nr ^ XpTgery of, 720 
nnlawfnl assemblies, 463 ' 

taking part in, 47U 
combination, extent of term, 466 
drilling, 467 
gaming, 646 
oaths, 465 
sociexu s, 466 
wounding, 601 

nnheensed place of entertainment, R44 
unn’itural offences, 613 
un^c iworthy ship.scnding to sea, 659 
unstnmperi docunwit, odnn^ion of, in iriminal cases, 588 
uttciing com not King’s curicnt coin, 517 
conn teifcit coin (copper), 618 

foreign (^Id orsiltcr com, 519 
I,old or silver com 61 h 
false uffldnvit to obtain pension, 760 
of fur(r«~1 ) mil. note, 715 

bill of exchange, 727 
bond,735 
cheque, 727 
deecl 711 • 

instrument, 714 
piumisHorr note, 727 
pi oof of, 766 

vacation of judgment, 577 
vagrant, e\ idcnce of l>ad chanu ter, 'is 3 
prison breach bj, 508 
laluabh accurity, extortion of, 667 
larcen\ of, 642 
restitution of CoS 

vegetable produce, arson of 774 * 

venue, 279—290 

change of, on removal by oertiurai i, 5 »0 
in abduction, 2hJ 
acta uf violence, 282 
bigamy, 635 • 

conapiracy, 2t>5 
I ontinning acta, 281 

enmea committ^ on bonndariea of oountica, 285 

0 jounicya, 287 -» 

death in one place caused by criminal act in another, 289 , 
embexxlement, b64 
extortion, 286 
falae pretences, 700 
high treason, 288 

committed out of England, IM 
larceny, 281, 649 

malicions damage to property, 792 
Merchant Shipping Acta offences, 661 

murder or manslaughter by person aulqocl to Mutiny ^eta^lS 
obtoiniag money by falae pretences, 281 
post offfee offences 288 
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renxKd’—WMtinuiid « •• 

«ln rec> lUDg stolen properly, 282, 681 
• sJa^c trade oases, 286 

stealing fibm wreck, 288 
uttering counteifeitcmn in two ooontfes, 287 
wilful neglect etc, to teuismit parlutrnentnr; srrits, 882 
menni<iQoS,^79 

neceasltr of prurierly Injing, 272 
Tordtet, 87(M m 

alteration<c>f, bj Ooort of Criminal Appeal, 486 
corl-eoiiun 978 

defect in uioiottnent, when cured hr, 843 
obtained on^ncorro^mttd evidence of accomplice 408 
of assault witli intint to lob, <in indie*^" ior robbery, 668 
common afls*iult, on indictmen' ' ^ senoua assault, blO 

concealment of birth, on truC uinrder, 699 
a etnbf /rlcnunt, on trial for KrceoDiy, 649 
Insanity, 37d 
roeonsidei ing, 373 
speciaf, 371, 373, 174 

proper cottLlusion from, ordore<l to be recorded bj Court of Criminal 
Ap{itinl, 486 

to be given separately on each count In indictment, 848 
where juror incapable, 871 

Vexatious Indictments Act, 1863, recognisances to prosecute under, 820, 332 

restrietlons on intliclment under, 831 
viailiict, injury to, 786 » 

vft w by jury, 363 
void instrument, forgery of, 721 
war bond, foigc^ of, 731 

ta making instrumonta for, 731 

pun base at paper provided for, 732 
%arebon8e, meaning of, 673 

riotous d« ruolitioD of, 778 
wniraut, backing, os to, 108 

Ik nc h issue of, on nun appeal ance of defendant^ 351 
for arrest, execution of, 807 • 

imyrncnl of money, forgery of, 719, 720 
of an cat, definition of, 291 

Guinmitmout to piison to await trial, 822 
warrants, general as to, 2'i I 
local limits of, 108 
search, as to, 310 

warranty for purposes of Bale of Foods and Drugs Act, 1876, forgery of, 760 
water, contract for service of, broach of, 364 
laiccny of,0(3 

weapon, list of, to icpcl common assault, 009 
weighing engiue, desriuction of, 786 
W esiminster, meetings within a mile of 470 
wharf, injury to, 734 
whipping In attempts to choke, 603 

incest, 617 * 

larceny, o2S 

^ BwlioaMte damage tu property, 778— 799 

coUaMy, 668 

> iMe of eaiiloBives and oorromveB, 602 
iL* lof ytmtbful Dlfttiilels, 428 
^ej>'' punikhtnent of, 411 
w*tr^ evideooe ol, to oasea of treason, 406 
' I h trcip y iQii»434 

tfillfSdeiusMfe, evidence of, 405 
pn^umpUw as to eoenuoitJv husband, 244 
.p' I r^^lbg Aoilen gabdi| fey, 4f9 
will, hufe^ of, 784 

lai^itjtt^ 662 

w iniitug rvvney^ai getting by Craod, 691 

w'lchoi^tj^ r'etvniM to exercise, 691 * ^ 

witnes* nr ^Aflianiiwatairy lugolnce, hiClmtdatuHi eta, of, 499 
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